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CURRENT TOPICS. 


HE grand jury, at a Court of General Sessions in 
the city of New York, on the day before Christ- 
| mas, made two very important and carefully-con- 
= sidered recommendations to the court, evidently 
drawn up by the district attorney. The one consid- 
ered Jewish rabbinical divorces. The grand jury 
) found an indictment for bigamy against a Russian 
| Jew, ignorant of our laws, who, having agreed with 
> his wife for a divorce, went before a Jewish rabbi, 
» in accordance with the custom of the Jewish Church, 
"who pronounced a divorce, and the defendant, in 
good faith, in reliance upon it as a valid divorce, 
‘married again. It seems, from the paper submitted 
| by this very learned grand jury, that this sort of 
| divorce was formerly, but is no longer, recognized 
» by the Jewish Church as legal. The jury say: 


' “The Jewish rabbi of the present time has no power 
or authority to enforce a dissolution of marriage 

' where, according to the ancient principles of his faith, 
' it might have been dissolved, or to permit the divorc- 
| ing of a wife by her husband so long as the marriage 
~ has not been duly dissolved by a competent court. This 
is now conceded by all Jews in this country and by 
» most of those in the old world. The conservative Jews 
’ however still regard the ancient custom of Jewish di- 
' vorce as appropriate and necessary before a second 
_ Marriage cun be regularly entered into according to 
| the principles of the Jewish faith. Notwithstanding 
| this almost universal appreciation of the true object 
and force of the ancient ‘bill of divorce,’ it has ap- 
| peared as the result of our investigation that men in 
this city, taking advantage of the ignorance of those 
' who, like the defendant in the case above mentioned, 
- are wholly unfamiliar with our laws of marriage and 
| divorce, make it their business to grant what they call 
> ‘religious divorces,’ upon the pretense that such di- 
» Yorces are valid under the laws of this State. Whether 
_ these men so advise the parties who go before them or 
| hot, it is, nevertheless, the fact that these ignorant 
| people believe in their validity, and, in that belief, 
_ Often contract other marriages, thus unconsciously 
_ Tendering th elves liable to imprisonment in a State 
prison. The grand jury believe that the practice is one 

Vor. 48 — No. 1. 











which should be prohibited, except in those cases 
where its use is a matter of religious belief.” 

“Tt is no defense to a prosecution for bigamy that 
the defendant believed he had a right to marry again. 
If the defendant has a husband or wife living at the 
time of the second marriage, it cannot be shown in his 
or her behalf that the first marriage was dissolved by a 
bill of divorce granted in accordance with the princi- 
ples of the Jewish faith. For every purpose, except so 
far as it may operate upon the consciences of the par- 
ties to it, or appeal to their religious ideas, such docu- 
meut is absolutely worthless. This is doubtless known 
to the rabbies who grant them, and doubtless in many 
instances the parties appreciate their defect; but 
among persons of but little learning, strangers in this 
country, with no appreciation of the distinction be- 
tween religious and civil law, the danger of the prac- 
tice is great. The grand jury are of the opinion that 
the granting of these so-called divorces, until after a 
valid decree of divorce has been issued by a court of 
competent jurisdiction, should be absolutely prohib- 
ited by law, and be declared a misdemeanor punish- 
able for a first offense by a fine, and, for a second of- 
fense, by imprisonment; and that, upon the passage 
of sucb a law, proper measures should be taken for in- 
structing persons affected thereby of its provisions. 
The grand jury respectfully recommend to the court 
the propriety of legislation in accordance with these 
views, and request that such action may be taken as 
the circumstances require.” 


The other considered the subject of resort to the 
criminal courts to enforce the payment of debts. 
The jury observe: 


‘** Experience has shown that after the private par- 
ties concerned have effected a satisfactory settlement, 
it often occurs that the witnesses upon whose evidence 
the indictment was based become reluctant to appear 
in court, their views of the case undergo a great 
change, and they regard the defendant’s acts from a 
more innocent point of view; in short, their testimony 
is wholly insufficient to sustain the indictment. The 
result is that it is practically useless to try such cases, 
and, in the end, the district attorney is compelled to 
move the dismissal of the indictment, because he is 
unable to produce proper evidence to sustain the 
charge. 

“Again, there is another class of cases in which, 
from like motives, unprincipled persons distort the 
true facts, and procure the arrest and commitment for 
trial of delinquent debtors, upon accusations which, 
when thoroughly investigated, shéw that no criminal 
offense has been committed. So carefully do these 
people prepare their proceedings, and so guarded are 
they in the language used in describing the defendant’s 
acts, that it is rare, even when the charge is shown to 
be wholly unfounded, that the parties upon whose 
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sworn testimony it was based, can be successfully pro- 
ceeded against. In many of these cases the investiga- 
tion by the grand jury discloses the fact that the mere 
institution of the criminal proceedings has accom- 
plished a satisfactory adjustment of the difference be- 
tween the creditor and debtor. 

“The evil is one against which existing laws provide 
no proper remedy; and, indeed, the statutes of this 
State provide, in effect, fora compromise in cases of 
certain misdemeanors, including the class in which 
the abuse principally exists, where the injured parties 
have aright of civil action, and declare to the court 
that they have received satisfaction for their injuries. 

“The grand jury are of the opinion that the uses and 
purposes of the criminal cvurts, in the prosecution and 
punishment of offenders against the public, as distin- 
guished from the private redress afforded an individual 
by a civil suit, should be more clearly defined and ex- 
plained by statute; that the law should provide a 
proper means of preventing the use of criminal courts 
for private ends; so that, so far as practicable, every 
public prosecution may be judicially determined, irre- 
spective of the private rights, desires or motives of in- 
dividuals. 

“The grand jury have devoted much time to the 
consideration of means whereby this remedy can be 
effected, and have come tothe following conclusions: 

‘First. That when a prosecution has been com- 
menced (either by information, before a magistrate, 
or indictment, by a grand jury), involving an injury 
to the property rights of a private individual, any com- 
promise, or agreement to compromise, should be abso- 
lutely prohibited until the final determination of the 
prosecution. 

**Second. That in criminal actions where a defend- 
ant stands charged with the wrongful taking, obtain- 
ing, appropriation or disposition of money or property 
of another, if he shall admit a civil obligation to the 
complaining party, he should be permitted to deposit 
a sum equal to the value of the property which he is 
charged with wrongfully taking, obtaining, appropri- 
ating or disposing of, in the court in which the pro- 
ceedings are pending, subject to such disposition as 
the court may make of it; the money so deposited to 
be delivered over to the party shown to be entitled to 
it, in case of the defendant’s conviction, but to be re- 
turned to the defendant in the event of his acquittal, 
in which latter case the complaining party should be 
required to pursue his civil remedy. 

“Third. That in case a charge is dismissed by a 
grand jury, ora defendant is acquitted by a petit jury 
if it shall appear from the evidence that the charge 
was brought without probable cause; and from co- 
ercive or ulterior motives, the grand or petit jury (as 
the case may be) should be permitted to express to the 
court, in some proper form, their opinion thereon, 
such opinion to be admissible in evidence upon the 
trial of an action for malicious prosecution brought by 
the defendant against his accuser. 

“The grand jury respectfully recommend to the 
court the propriety of legislation in accordance with 
these views, and request that such action may be taken 
as the circumstances require.’’ 


In substance, we think these recommendations are 
judicious, and the subjects deserve careful consid- 
eration by the judiciary committees of our Legisla- 
ture this winter, if they can spare a little time from 
party warfare for the promotion of the welfare of 
the people. . 


Is Kentucky one of the United States? Judged 
by her laws, we should say not, if a review in The 





Nation of Dembitz’ ‘‘ Kentucky Jurisprudence ” — a 


book which we have not seen— states the case 
accurately. It would seem from this that the laws 
of Kentucky differ widely in many respects from 
those of most of the other States. The reviewer says: 


“It is impossible for us to undertake any detailed 
criticism of the peculiarities of private law in Ken- 
tucky, but we may set down a few of the points that 
we have noted, without any attempt at classification. 
A check drawn against a bank deposit is an absolute 
appropriation of its amount, and cannot be withdrawn 
by the maker. The Kentucky statute of frauds does 
not require a written memorandum of a sale of goods. 
The words of the statute, ‘ No action shall be brought,’ 
etc., do not apply to defenses to actions, and the term 
‘signed’ does not require a subscription. Purchase- 
money mortgages are practically unknown, their effect 
being secured by the application of the principal of the 
vendor's lien. No preferences are allowed in assign- 
ments by debtors. A peculiar rule has been applied in 
the distribution of partnership and individual assets 
between partnership and individual creditors. Relief 
is allowed for mistake of law. Promissory notes are 
not as arule negotiable paper. The statute of chari- 
table uses has been held to be law in Kentucky, al- 
though the cy prés doctrine is not recognized. Com- 
mon carriers have not been allowed to contract them- 
selves out of their common-law liabilities, and the 
principles of the Inter-State Commerce Act have been 
adopted by the Legislature. The liability of employ- 
ers for injuries to their servants caused by the negli- 
gence of their fellows is greater than in most other 
States or in England before the recent statute. Sub- 
urban communities are not to be forced against their 
will to unite with cities. Women are allowed to vote 
on school taxes, if they own taxable property or have 
children of school age. But the common-law rule still 
applies to married women’s property, with some statu- 
tory modifications. We have been struck with but 
one serious omission in this most comprehensive 
treatise—a clear statement of the law of perpetuities. 
Apparently land may be rendered inalienable for the 
whole term allowed by the old English rule, during 
any number of lives in being and twenty-one years and 
ten months thereafter. This is far longer than is now 
practicable in England and in most of our States.” 


If we have said any thing against that honored 
judicial hayseed out in Kansas, innocent of legal 
knowledge, we hasten to take it all back. We have 
a glass-house to take care of in the city of New York, 
in the person of Mr. Pat Divver, who has been 
appointed by Mayor Grant, upon the ‘‘ character ” 
furnished him by some of the most respectable and 
influential citizens, to the post of police justice, at 
the salary of $8,000 a year. Mr. Divver is more 
ignorant than a horse, is a politician, and is the 
keeper of a grog-shop. So far these are the only 
qualifications which have been urged or suggested. 
We can imagine that he pays his license fee reg’ lar, 
and subscribes to all the charity concerts and balls, 
and don’t allow no monkeying round his shop, but 
kapes a quiet dacent place where the praste himself 
could come in widout scandal. But even these emi- 
nent virtues do not seem exactly to entitle him to a 
larger judicial salary than any judge of a Supreme 
Court gets in the United States with one or two 
exceptions. There must be ‘‘more to” Judge 
Divver, and we are consumed with curiosity to 
learn what it is. What is his ‘‘ pull?” The mayor 
cannot escape responsibility by resort to the 








+= ws @ 


vy FF ae Se eS ee eee ae See) ee ee 


Ee oS 


THE ALBANY LAW JOURNAL. 3 











indorsers, and we should think the indorsers would 
want to run away. Perhaps the Joodge is secretly 


-a learned person, and that is why he is recom- 


mended by the president of the board of education, 
himself an old lawyer. But here he is, is the Joodge, 
and we don’t see what we are ‘‘ going to do about 
it.” We should be perfectly content if we could 
give him supreme jurisdiction of Wall street. We 
hope at least he will not disgrace himself by stock- 
gambling, but will preserve spotless the Erin of his 
gown. 


In appointing Judge Brown to the Federal Supreme 
Court bench President Harrison has made no mis- 
take. The appointment seems absolutely unobjec- 
tionable. Judge Brown has had a very long 
experience as a Federal district judge, and is rec- 
ognized as a magistrate of learning, force and can- 
dor. He has a broad mind, cultured in various 
ways. His reputation as an admiralty judge is 
excellent, and in this department he and Mr. Justice 
Blatchford will prove a strong pair of sculls, The 
Senate might, well pay him the remarkable compli- 
ment which they gave his lamented predecessor — 
a unanimous confirmation without debate. 





NOTES OF CASES. 





N State v. Easton Social, Literary & Musical Club, 
Court of Appeals of Maryland, November 13, 
1890, it was held that the furnishing of intoxicating 
liquors by an incorporated social club to the mem- 
bers thereof, for a price fixed by its regulations, and 
paid by the member upon receipt of the liquor, con- 
stitutes a sale within the prohibition of the local 
option law, and it is wholly immaterial that no 
actual profit accrues to the club from the transac- 
tion. The court said: ‘‘ That the revenues received 
by the club from the various sources mentioned in 
the Answers become the property of the corporation 
would seem to be too plain to admit of a doubt. It 
is with this fund, or a part of it, that the liquors are 
bought by the corporation, and they are kept as the 
property of the corporation, under its control, to be 
disposed of at prices fixed by it. None but mem- 
bers, it is true, can obtain the liquor, but they can 
only obtain it by paying for it; and the money thus 
paid goes into and constitutes a part of the funds 
of the corporation. The parties are competent to 
contract, one with the other — there being no prin- 
ciple to forbid a member of a corporation from con- 
tracting with, or becoming a purchaser of property 
from, the corporate body as a legal entity. And 
that being so, the course of dealing, as between the 
corporation and its individual members, as stated in 
the answers, presents all the elements of an exe- 
cuted contract. The corporation, being the owner 
of the liquor, through its appointed agent delivers 
it to the member of the corporation on his request, 
and receives a fixed compensation in money there- 
for. The property in the liquor passes to, and 
becomes vested in, the individual member, and the 
money paid is received for and becomes the prop- 





erty of the corporation. Nothing more is or can be 
required to constitute a completed sale; and such 
being the case, why should this court be astute, and 
indulge questionable refinements in order to relieve 
these corporations of the just consequences of their 
acts? By holding that the supply of liquor by the club 
to its members, in the manner admitted by the an- 
swers, does not constitute a sale within the prohibition 
of the local option law of Talbot county, we should cer- 
tainly afford immunity to gross violations of the spirit 
and intent of the statute,and thereby open the door to 
all the evils intended to be suppressed by it; and 
that too by simply allowing a combination of indi- 


viduals to do what individuals without combination . 


could not do without incurring the penalties of the 
law. * * * The cases which have been decided 
upon the view we take in this case, and hold as we 
do here, are Martin v. State, 59 Ala. 34; Marmont 
v. State, 48 Ind. 21; State v. Mercer, 32 Iowa, 405; 
State v. Lockyear, 95 N. C. 633. And the cases 
which hold a different doctrine are Com. v. Smith, 
102 Mass. 144; Com. v. Pomphret, 137 id. 564; Ten- 
nessee Club v. Dwyer, 11 Lea, 452, and Graff v. 
Evans, 8 Q. B. Div. 373; though this latter case 
was under the English Licensing Act of 1872, and 
would seem to be quite distinguishable from the 
American cases upon the subject. The case of 
Seim v. State, 55 Md. 566, has been much relied upon 
by the counsel for the appellees, but the distin- 
guishing features of that cuse were adverted to in 
the Chesapeake Club Case, 63 Md. 446, and we do 
not think the case of Seim at all controlling in the 
decision of this case. In that case the party was 
indicted for selling and disposing of beer on Sun- 
day, and it was supposed, that because the license 
laws had never been construed to apply to social 
clubs, therefore the law restraining the sale and dis- 
position of liquor on Sunday was not intended to 
apply to them. But no such reasoning can apply in 
this case. Here the law is an unqualified prohibi- 
tion to every one within the districts mentioned ; 
and there can be no pretense that social clubs, such 
as the defendants in this case, were intended to be 
exempted from the operation of the law.” 


In Ward v. Fagin, Supreme Court of Missouri, 
December 1, 1890, it was held that in the absence of 
covenants to repair, a landlord’s duty to his tenant 
does not require that he should shore up a wall 
endangered by an excavation of the adjoining lot, 
although he has received due notice thereof, and he is 
not liable for an injury caused to the tenant’s stock 
of goods by the falling of the wall in consequence 
of negligent excavation. The court said: ‘‘Aside 
from an express covenant to that effect, a landlord 
is not bound to keep the leased premises in repair, 
nor is he responsible in damages to his tenant for 
injuries resulting to the latter from the non-repair 
of the leased premises, In the absence of contract- 
ual obligation, the landlord, as regards his tenant is 
only liable for acts of misfeasance, but not of non- 
feasance. This statement of the law is abundantly 


supported by the authorities, and in this State from 
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an early period the familiar rule has been followed. 
Morse v. Maddoz, 17 Mo. 573, and cases cited. Thesame 
principle is announced in the later case of Peterson 
v. Smart, 70 Mo. 38. Of course if the landlord is 
not bound to repair unless upon covenant so to do, 
it must logically follow that any injuries arising from 
a failure on his part to repair, can give no cause of 
action to the tenant, whether resulting to the ten- 
ant’s goods or to his person. If the landlord owes 
no duty to his tenant in this regard, then certainly 
negligence cannot be imputed to him, for negli- 
gence can only spring from unperformed duty. 
Cooley Torts (2d ed.), 791; Hallihan v. Railroad 
Co., 71 Mo. 118. And if it be conceded, as it must 
‘from the authorities, that the landlord is not bound 
to keep the leased premises in repair, the same 
principle will apply whether the tenant be lessee of 
the whole premises or of only a portion thereof; for 
what is true of the integer of non-liability must be 
equally true of each of its component fractions. 
From the same premise, to-wit, that a landlord is 
not bound to repair, it must follow as a necessary 
deduction that any injury to the leased premises, 
and through them to the tenant, caused by the neg- 
ligent act of third persons, cannot create or cast on 
the landlord a liability which, prior to such negli- 
gent act, had no existence. That a landlord is not 


responsible in cases of this sort to rebuild or repair 
where a tenant was but the lessee of a portion of 
the tenement-house, and such house was damaged 
by fire, and thus loss occasioned to the tenant's 
goods, has been directly adjudicated. 


Doupe v. 
Genin, 45 N. Y. 119. In another case (Howard v. 
Doolittle, 3 Duer, 464) it was expressly ruled that 
the lessor was not responsible for the expenses 
incurred in shoring up a building leased by him in 
order to prevent injuries thereto by the removal of 
a building by the adjoining proprietors. In Sher- 
wood v. Seaman, 2 Bosw. 127, the landlord had 
leased to a tenant the building on lot 252 for a 
saloon and restaurant, for a term of three years. 
Grosvenor, the owner of lot 251, notified the land- 
lord of 252 that he intended to excavate lot 251 to 
lay the foundation of a building thereon, in the 
course of which excavation the building on lot 251 
fell, and destroyed the lessee’s furniture and fixtures 
to a large amount; and upon these facts it was ruled 
that the landlord was not liable. So too in Califor- 
nia, in similar circumstances, the tenant was killed 
by the falling walls of the building he occupied, in 
consequence of an excavation being made on an 
adjoining lot by the coterminous proprietor; and 
although the landlord of the building had due 
notice of the excavation, and that in consequence 
thereof the wall would fall unless proper means 
were taken to prevent it, and none were taken, yet 
it was ruled that the landlord was under no obliga- 
tion to uphold or to repair, and there being there- 
fore no breach of duty on his part no action could 
be maintained against him by the administratrix of 
the decedent for damages for the alleged negligent 
act aforesaid. Brewster v. De Fremery, 38 Cal. 341. 
Authorities on this point, and illustrative of the 





general principle here involved, might be greatly 
multiplied. The industry of counsel for the defend- 
ant has collated many of them. An elaborate dis- 
cussion of this subject will be found in 6 American 
Law Review, 614, in which it would seem that 
most of the authorities then extant are reviewed. 
The cases of Looney v. McLean, 129 Mass. 33, and 
Toole v. Beckett, 67 Me. 544, are not in harmony 
with well-considered cases elsewhere, and the prin- 
ciple announced in those cases has been repudiated. 
Krueger v. Ferrant, 29 Minn. 385; Indiana, Purcel/ 
v. English, 86 Ind. 84; and Wisconsin, Cole v. 
McKey, 66 Wis. 500. The like position is taken in 
Canada. Humphrey v. Wait, 22 U. C. C. P. 580. 
There is nothing in the circumstances of this case to 
exempt it from the’ operation of the general rule 
heretofore announced.” 


In Mentz v. Newwitter, New York Court of Ap- 
peals, Second Division, December, 1890 (revers- 
ing 14 Daly, 524), it was held that an auction- 
eer’s memorandum, made and signed by him at 
the time of the sale of real estate, which gives 
the name of the vendee, but fails to state the 
name of the vendor, or to give any description by 
which he or she may be identified, is void under the 
statute of frauds. The court, Brown, J., said: 
‘*Many English cases in regard to sales of goods 
and chattels are collected in Benjamin on Sales 
(Bennett’s edition), sections 234 to 238, and that 
learned author states the general rule deduced from 
them to be as follows: ‘It is indispensable that the 
written memorandum should show not only who is 
the person to be charged, but also who is the party 
in whose favor he is charged. The name of the 
party to be charged is required by the statute to be 
signed, so that there can be no question of the neces- 
sity of his name in the writing. But the authorities 
have equally established that the name or a suffi- 
cient description of the other party is indispensable, 
because without it no contract is shown, inasmuch 
as a stipulation or promise by A. does not bind him 
save to the person to whom the promise is made, 
and until that person’s name is shown, it is impos- 
sible to say the writing contains a memorandum of 
the bargain.’ The leading English case on the sub- 
ject is Champion v. Pl er, 1 Bos. & P. 252, 
where Champion, by his agent, wrote down in a 
memorandum book the terms of a verbal sale to him 
by the defendant, and the defendant signed the 
writing. The words were ‘Bought of Plummer,’ 
etc., etc., with no name of the person who bought. 
Sir James Mansfield, C. J., said: ‘How can that be 
said to be a contract or memorandum of a contract 
which does not state who are the contracting par- 
ties? By the note it does not appear to whom the 
goods were sold. It would prove a sale to any other 
person as well as to the plaintiff... Among other 
cases may be cited Williams v. Lake, 2 E. & E. 349; 
Williams v. Byrnes, 9 Jun. (N. 8.) 363; Potter v. 
Duffield, 9 Eng. 664. Potter v. Duffield was a case 
of a sale of real estate at auction. The name of the 
vendor was not disclosed. The plaintiff’s agent 
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signed a memorandum of the contract, and the auc- 
tioneer signed for the vendor as follows: ‘Con- 
firmed on behalf of the vendor, Beadles, per N. J., 
Aug. 20, 1869.’ This was held by the master of the 
rolls, Sir George Jessel, not a sufficient memoran- 
dum under the statute, for the reason that the ven- 
dor was neither named nor described. The American 
cases are to the same effect: Coddenton v. Goddard, 
16 Gray, 436-442; Sanborn v. Flagler, 9 Allen, 
474-476; Waterman v. Meigs, 4 Cush. 497; Nichols 
v. Johnson, 10 Conn. 192; Sherburn v. Shaw, 1N.H. 
157; Brohm v. Whipple, 58 id. 229; Webster v. Ela, 
5 id. 540; Lincoln v. Erie Preserving Co., 132 Mass. 
129; Grafton v. Cummings, 99 U. 8. 100; Know v. 
King, 36 Ala. 367. The question was fully exam- 
ined by the Supreme Court of the United States in 
Grafton v. Cummings, supra. That case arose in 
the State of New Hampshire, where the statute pro- 
vides that no action can be maintained on a contract 
for the sale of land unless the agreement is signed 
by the party to be charged, or by some person by 
him authorized. The contract was signed by Graf- 
ton, the purchaser, and it was assumed by the court 
that it was also signed by the auctioneer, and the 
precise question presented was stated to be whether 
the contract was void because the vendor was not 
named in it. It was held that it was void. The 
same doctrine is stated in Brown Stat. Fr., §§ 371-375 ; 
Smith Cont., pp. 134, 135; 3 Pars, Cont. 13, notev. 
In this State Chancellor Kent, in Bailey v. Ogden, 3 
Johns. 399, stated the general rule to be that ‘the 
form of the memorandum cannot be material, but it 
must state the contract with reasonable certainty, so 
that the substance of it can be made to appear, and 
be understood from the writing itself, without hav- 
ing recourse to parol proof.’ Again the same 
learned judge, in Classon v. Bailey, 14 Johns. 484, 
said: ‘Forms are not regarded, and the statute is 
satisfied if the terms of the contract are in writing 
and the names of the contracting parties appear.’ 
First Baptist Church v. Bigelow, 16 Wend. 28, was a 
case of a sale of achurch pew. The same rule was 
again stated, and the memorandum was held insuf- 
ficient because it stated no parties or terms of pay- 
ment. Calkins v. Falk, 39 Barb. 620, was a case of 
asale of hops. The written memorandum was held 
defective, and the rule stated that the terms of the 
contract and the names of the contracting parties 
must appear in the instrument. This case was af- 
firmed in this court, 41 N. Y. 619; 1 Abb. Dec. 
291. The opinion of the court appears in the latter 
volume, where it is held that the names of the con- 
tracting parties must appear in the memorandum 
required by the statute. In nearly all the cases in 
this State Champion v. Plummer, supra, was cited 
with approval, and the whole current of authority in 
this State is that the memorandum must contain 
substantially the whole agreement and all its mate- 
rial terms and conditions, so that one reading it can 
understand from it what the agreement is. Wright 
v. Weeks, 25 N. Y. 159; Drake v. Seaman, 97 id. 230, 
No case holding a different rule is cited by the Gen- 
eral Term and none by the counsel for the respoud- 














ent, except Salmon Falls Manf’g Co. v. Goddard, 14 
How. (U. 8.) 276. There was a strong dissent in 
that case, and it was said in Grafton v. Cummings 
that it was to be doubted whether the opinion of 
the majority was sound law. It is clearly in con- 
flict with the general current of authority, and may 
well be disregarded in view of the later decision of 
the same court. Tested by the rule established by 
the adjudged cases, the memorandum in this case 
was insufficient to answer the requirements of the 
statute.” 


—_—_.—__——_———— 


CONSTITUTIONAL LAW—REGISTRATION OF 
VOTERS. 


INDIANA SUPREME COURT, OCT. 8, 1890. 


Morris v. POWELL. 

The clause of the Acts of Indiana of 1889, page 163, section 13 
(Elliott’s Supp., § 1335), which makes the exercise of the 
right of suffrage by one who has been absent from the 
State for six months or more, on business of the State or 
the United States, dependent on proof that he is a tax 
payer of the county, and that his name has been contin- 
uously kept on the tax duplicate during his absence, is 
unconstitutional and void, as it requires a property quali- 
fication in this class of voters, in addition to the qualifica- 
tions prescribed by the Constitution of Indiana, article 2, 
section 2. 

The clauses of the Acts of Indiana of 1889, page 163, section 13, 
which require residents of the State who have absented 
themselves therefrom for six months or more, and those 
who have not resided in any one county for six months 
before an election, to register ninety days before the elec. 
tion—thereby compelling this class of voters to fix and 
designate the respective precincts in which they are enti- 
tled to vote, and to reside therein, ninety days before an 
election—are in direct conflict with the Constitution of 
Indiana, article 2, section 2, which requires a fixed resi- 
dence of only sixty days in the county and of thirty days 
in the precinct, by persons otherwise qualified to vote. 

Constitution of Indiana, article 2, section 14, which requires 
the General Assembly to provide for the registration of 
“all persons entitled to vote,” is an implied prohibition 
against providing for the registration of any one class or 
part of the voters; and hence the Acts of Indiana of 1889, 
page 163, section 13, which provides for the registration 
of only such persons as have been temporarily absent 
from the State for six months or more, and such as have 
not resided in any one county for six months, is unconsti- 
tutional and void. 

This section is also void, as being partial and unreasonable, 
because it imposes an extra burden on voters who have 
been temporarily absent from the State for six months or 
more, and on those who have not obtained a fixed resi- 
dence in the county, by compelling them to register ninety 
days before an election, from which burden all other 
voters are exempt. 


PPEAL from Circuit Court, Henry county. E. H. 
Bundy, J. 


Chas. S. Hernly, for appellant. 
M. E. Forkner and A. C. Harris, for appellee. 


Ops, J. This action was brought by Simon T. 
Powell against Joshua I. Morris, auditor of Henry 
county, and William H. Elliott, to enjoin the payment 
of an account for books furnished the county for regis- 
tering voters, under section 13 of the Election Law of 
1889 (Acts 1889, p. 163, Elliott’s Supp., § 1835), and it in- 
volves the validity uf said section. A demurrer was 
filed by the appellant to the complaint and overruled, 
and he refusing to plead further, judgment was ren- 
dered on demurrer in favor of appellee. The section 
of the law reads as follows: ‘‘Sec. 13. Each elector 


shall vote by ballot in the precinct wherein he resides. 





Any person who, having been a resident of Indiana, 
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shall have absented himself from the State for a period 
of six months or more, or who shall have gone into 
any other State or sovereignty with the intention of 
voting therein, or during any absence in any other 
State or sovereignty shall have voted therein; and also 
any person who shall not have been a bona fide resi- 
dent of this State and of the county in which he re- 
sides at least six months before any election, shall, be- 
fore being entitled to vote at any election in this State, 
register a notice of his intention to become a qualified 
elector therein, in the office of the clerk of the Circuit 
Court of the county in which he resides. Whoever 
shall be absent from the State for a period of six 
months or more on business of the State, or of the 
United States, shall, at the time he offers to vote, pro- 
duce a certificate from the vounty auditor that his 
name has continuously, since his departure from the 
State on such business, been upon the tax duplicate of 
said county for the purpose of taxation during his ab- 
sence from the State, and that he is still atax payer in 
said county; and failing to produce such certificate, 
such person shall not be permitted to vote. Such 
registration shall be made at least three months prior 
to any such election, and the notice shall state such 
person’s name, age and place of residence (by which 
shall be understood his lodging-place), and the notice 
shall be in the form following, and swora to before 
such clerk: ‘State of Indiana, county—ss.: I, 
, the subscriber hereto, hereby declare my inten- 
tion to become a qualified elector under the laws of 
Indiana; that I was years of age on my last 
birthday; that my lodging-place is now (here in- 
sert exact location), and lam a bona fide resident of 
the precinct in which I lodge;’ provided that the pro- 
visions of this section respecting such registration and 
notice shall not apply to any voter who, six months or 
more previous to any election, shall have registered 
with said clerk a notice declaring his intention to hold 
his residence in this State during a contemplated ab- 
sence, and that during such absence he will not exer- 
cise the right of suffrage elsewhere, and which notice 
shall be as follows, and shall be sworn to before said 
clerk: ‘State of Indiana, county—ss.: I, ‘ 
the subscriber hereto, a qualified voter of (here 
insert the name of his precinct, ward, township, town 
and city), in said county, intending to absent myself, 
do hereby declare my purpose to hold my residence as 
a voter in said State, and that I will not exercise the 
right of suffrage elsewhere during my absence.’ On the 
filing of any notice, as provided for in this section, it 
shall be the duty of such clerk to enter the name and 
residence of said elector, and date of the filing of said 
notice, in a book furnished for said purpose, to be open 
at all times to the inspection of the public, and safely 
preserve said original notice, and deliver a certified 
copy of the same to the elector so registering, and on 
demand of any challenger or member of the election 
board, such elector shall be requested to produce the 
same before being allowed to vote. No person shall 
register for any other person, or in the name of any 
other person, or present the copy of the register for 
any other person at u polling place, or induce, hire or 
advise any other person not to register who may be re- 
quired to register as above. Any person violating the 
provisions of this section, or who shall vote or attempt 
to vote without having been registered when required 
to do so as above, shall be guilty of a felony, and upon 
conviction, shall be imprisoned in the State prison for 
not less than one nor more than five years, and be dis- 
franchised for any determinate period: No elector 
shall be at any cost or charge for such registration or 
certificate thereof, and the clerk shall be allowed 
twenty-five cents, and no more, for each registration 
and certificate thereof, to be in full forall services con- 
nected therewith, which allowance shall be made out 
of the county treasury by the board of county com- 





























missioners, on itemized statements sworn to by said 
clerk.’’ Article 2, section 1, of the Constitution of this 
State, declares that ‘all elections shall be free and 
equal;”’ and section 2 of the same article defines in 
unambiguous language who shall be entitled to vote. 
“Sec. 2. In all elections not otherwise provided for by 
this Constitution, every male citizen of the United 
States, of the age of twenty-one years and upward, 
who shall have resided in the State during six months, 
and inthe township sixty days, and in the ward or 
precinct thirty days, immediately preceding such 
election; and every male of foreign birth of the 
age of twenty-one years and upward, who shall 
have resided in the United States one year, and 
shall have resided in the State during the six 
months, and in the township sixty days, and in the 
ward or precinct thirty days, immediately preceding 
such election, and shall have declared his inten- 
tion to become a citizen of the United States, conform- 
ably to the laws of the United States on the subject of 
naturalization, shall be entitled to vote in the township 
or precinct where he may reside, if he shall have been 
duly registered according to law.’”’ Section 4 of the 
same article provides that “ no person shall be deemed 
to have lost his residence in the State by reason of his 
absence, either on business of this State or of the 
United States.’”’ Under the Constitution, a person 
must have certain qualifications to entitle him to vote, 
viz., he must be a male citizen of the United States; 
or if of foreign birth, must have declared his inten- 
tion to become a citizen of the United States conform- 
ably to the laws of the United States on the subject 
of naturalization, and have resided in the United 
States one year. He must be twenty-one years of age, 
and have resided in this State six months, and in the 
township sixty days, and in the precinct thirty days, 
and he must be duly registered according to law pro- 
viding for the registration of voters. Ifa person pos- 
sess all of these qualifications he is entitled to vote; 
but if there be any one of these qualifications which he 
does not possess then he is not entitled to vote, except 
if there be no legally-enacted statute providing for the 
registration of voters, then he is exempted from the 
duty of registering; or rather the voters of the State 
cannot be disfranchised by reason of the failure of the 
Legislature to comply with a constitutional mandate. 
In 1881, the electors of the State, by a majority vote of 
over eighty-seven thousand, amended section 14 of 
article two of the Constitution so as to provide that 
the *‘General Assembly shall provide for the registra- 
tion of al) voters entitled to vote,” and it is by reason 
of an omission or a refusal on the part of the General 
Assembly to obey and comply with this constitutional 
mandate that the voters of the State have exercised 
the right of suffrage without registration since the 
adoption of thisamendment. That the General As- 
sembly has the power to enact a law providing for a 
uniform system of registration of all voters we think 
cannot be controverted, and that it is made the duty 
of the General Assembly, by the Constitution, to enact 
a law providing a reasonable, uniform and impartial 
system for the registration of all voters must be con- 
ceded; but section 13 of the present law imposes cer- 
tain duties upon a certain class of voters, and requires 
certain qualifications of other classes, while a much 
larger portion is not included within its provisions or 
affected thereby. The question is presented as to 
whether or not the Legislature can impose the ob- 
ligations which it seeks to do by this section on the 
class of voters therein specified, and to another class 
add a qualification not required by the Constitution to 
entitle them to vote. This section attempts to impose 
an obligation upon all persons who, being residents of 
the State of Indiana, shall absent themselves from the 
State for a period of six months or more, or who shall 
have gone into any other State or sovereignty with the 
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intention of voting therein, or who, during an absence 
in any other State or sovereignty have voted therein, 
and upon all persons who shall not have been bona fide 
residents of this State, and of the county in which they 
reside, at least six months before any election, the 
duty of registering a notice of their intention to be- 
come qualified clectors in their respective precincts in 
the office of the clerk of the Circuit Court of the 
county in which they reside at least three months 
prior to any such election, and makes it a felony, pun- 
ishable by imprisonment in the State prison, to vote 
or attempt to vote without having been so registered. 
lt is also attempted by this section to make the right 
to vote of certain electors of this State, who shall be 
absent from this State for a period of six months or 
more, on business of the State or of the United States 
to depend upon their producing, at the time they offer 
to vote, a certificate of the county auditor that their 
names have continuously, since their departure from 
the State, been upon the tax duplicate of said county, 
for the purpose of taxation, during their absence from 
the State, and that they are still tax payers in said 
county. 

This latter clause seeks to add, in addition to the 
qualifications required by the Constitution, a property 
qualification to a certain class of voters, forit provides 
that persons being absent from the State on the busi- 
ness of the State or United States shall be tax payers 
in the county in which they reside, and that they shall 
keep their names on the tax duplicate during their ab- 
sence, and shall furnish a certificate of the auditor to 
that effect before they shall have a right to vote. 
None of the names of voters except able-bodied men 
between the ages of twenty-one and fifty years, and 
persons owning taxable property in the county, prop- 
erly appear upon the tax duplicate, aud are not tax 
payers in the county, so that a voter over fifty years of 
age, being absent on business of the State or United 
States, and owning no taxable property in the county, 
is not a tax payer in the county, and he could not pro- 
cure such a certificate from the county auditor, and 
on voting or attempting to vote he would, by this sec- 
tion, be guilty of afelony. The only reasonable con- 
struction to be placed upon this part of the section is 
that in addition to the qualifications to vote as re- 
quired by the Constitution, it adds another —a prop- 
erty qualification—that he shall own taxable property 
within the county where he resides, and shall keep his 
name upon the tax duplicate. The Legislature has no 
such power. That when the people by the adoption of 
the Constitution, have fixed and defined in the Consti- 
tution itself what qualifications a voter shall possess to 
entitle him to vote, the Legislature cannot add an ad- 
ditional qualification, is too plain and well recognized 
for argument or to need the citation of authorities. 
The principle is elementary that when the Constitu- 
tion defines the qualification of voters, that qualifica- 
tion cannot be added to or changed by legislative 
enactment. That our Constitution does define the 
qualification of voters, and that the part of section 13, 
supra, providing that certain persons shall make proof 
of the fuct that they are tax payers of the county, isan 
attempt to add an additional qualification, will admit 
of no doubt; and it is therefore unconstitutional and 
void. This isin accordance with the holding of this court 
in Quinn v. Stale, 35 Ind. 485. Thecourt in this case, 
says: ‘In Rison v. Farr, 24 Ark. 161, the court held 
that where the Constitution, as in that State, fixes the 
qualifications of and determines who shall be deemed 
qualified voters, those qualifications cannot be added 
to by the Legislature.’’ In the case of Quinn v. State 
it is held thata law providing for a residence of twenty 
days in the township was in conflict with the Consti- 
tution of this State then in force, which did not re- 
quire a residence for any definite length of time in the 
township. St. Joseph, etc., R. Co. v. Buchanan County 





Court, 39 Mo. 485; People v. Canaday, 73 N. C. 198; 
Page v. Allen, 58 Penn. St. 3388; State v. Williams, 6 
Wis. 308; Kinneen v. Wells, 144 Mass. 497. 

That portion of the section providing for certain 
persons to register before being entitled to vote was 
evidently intended, and we think it must be regarded, 
as an attempt to create a system of registration 
whereby persons coming within its provisions shall be 
required to register before being entitled to vote. It 
is true it can hardly be said that it creates a court or 
board with authority to determine who are legal voters 
and have the right to vote and enter their names upon 
a register as legal voters. Yet it does provide for a 
mode of registering and keeping a record of certain 
classes of voters, and requires such voters to producea 
certificate of such registration before being entitled to 
vote, and it may be properly regarded as attempting 
to create a system for the registration of certain 
classes of voters. It is designated in the section as a 
registation. Courts differ as to the effect of a law re- 
quiring the registration of voters in States wherein the 
Constitution defines the qualifications of voters, and is 
silent upon the question of registration; some courts 
holding registration to be a mere regulation as to the 
mode of exercising the right of suffrage, while other 
courts, and we think the better-reasoned opinions, 
hold it to be adding a qualification. But whatever 
may be the true rule where the Constitution is silent, 
we think there can be no doubt, that uuder the Con- 
stitution of this State, registration under a proper law 
constitutes a qualification. When the Legislature of 
this State enacts a law providing for a reasonable, uni- 
form and impartial registration of all voters in this 
State, then registration will constitute a qualification 
which the voter must possess to entitle him to vote, 
the same as any of the other qualifications defined by 
the Constitution. When such a registration luw is 
enacted the voter then must possess the qualification 
of being a male citizen of the United States, twenty- 
one years of age or over, and must have resided in the 
State six months, in the township sixty days, in the 
ward or precinct thirty days, and must be duly regis- 
tered according to law. If he possessall these jquali- 
fications he can vote; if he lacks either he cannot vote. 
The Constitution, in defining the qualification of 
voters, makes one of the qualifications to be: “If he 
shall have been duly registered according to law.” 
When a valid law for the registration of all voters shall 
have been enacted as required by the Constitution, 
then registration will be as much a qualification as age 
or residence. The qualifications of voters must be uni- 
form. One voter must possess the same as another, 
and he need possess no more. Where, as under our 
Constitution, registration is a qualification, one voter 
cannot be required by a law to register while another 
has the right to vote without registering. Indeed such 
a discrepancy would invalidate a law even if the Con- 
stitution was silent as to registration. Under the Con- 
stitution of this State a male citizen of the United 
States over the age of twenty-one years, who has been 
a resident of this State for six months prior to any 
election, may, up to sixty days prior to such election, 
exercise the right to move aud change his residence 
from couyty to county, and from township to town- 
ship, within the State, as often as he may desire, but 
from that time forward he must have a fixed residence 
in the county and township where he intends to vote; 
but he may still continue to change his residence from 
precinct to precinct up to thirty days prior to the elec- 
tion, after which time he must have a fixed residence 
in the precinct to be entitled to vote. The Constitution 
grants to every voter the right of changing his inten- 
tion and residence from county to county, and town- 
ship to township, up to sixty days before an election, and 
of still continuing to change, if he so desire, from pre- 
cinct to precinct up to thirty days before an election. 
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Nothing is required of the voter up to sixty days prior 
to the election, except that he reside in the State. The 
Coustitution does not require of the voter that he fix 
or designate his residence in any particular township 
up to sixty days prior to an election. From that time 
forward he cannot change his residence from one 
township to another if he desires to vote. The same 
is true in regard to the precinct up to thirty days be- 
fore an election. The voter is left free to change his 
intention and residence up to these dates. ‘These 
privileges belong to, and are exerciseable by, every 
qualified voter of the State, whether he be temporarily 
absent from the State for a day, a month, a year, or 
even longer, or not absent at ail. A mere temporary 
absence does not, in any way, affect his residence or 
his right to vote, under the Constitution; but section 
13, supra, provides that persons who absent themselves 
from the State for a period of six months, and persons 
who have not resided in one county for six months, 
before any election, shall register, as provided by such 
section, ninety days before the election, to entitle 
them to vote, and they are required to produce the 
certificate of registration before voting. While this 
section is indefinite in some of its provisions, and its 
meaning and purpose somewhat obscure, yet it seems 
to us that the reasonable construction to be given to 
it is that such voters shall declare their intention to 
become qualified voters, and fix and designate the re- 
spective precincts of which they are residents, and en- 
titled to vote, ninety days before an election, and that 
upon presentation of their certificates of registration, 
they shall have the right to vote in the precinct so 
designated; and that it requires of such voters that 
they designate their voting precinct ninety days prior 
‘to an election, and is, in fact, requiring a fixed resi- 
dence in the precinct ninety days previous to an elec- 
tion, and in this particular at least, it is an abridgment 
of the rights of such voters, and is in direct conflict 
with the Constitution. It seems to us that the con- 
struction we have placed upon this part of the section 
is the only reasonable construction it will bear. It 
certainly was not the intention of the Legislature to 
require sach voters to designate their particular place 
of residence, even to their exact lodging-place, as re- 
quired by the notice, in some voting precinct other 
than that in which they would havea right to vote, or 
in other words, to require them to designate their par- 
ticular lodging-place in one precinct ninety days be- 
fore an election, and yet recognize the right of such 
voters to change their residence sixty days after regis- 
tering, and vote in another precinct, and make the 
evidence of the registration proof of their right to vote 
in a ward or precinct other than that designated in the 
notice of registration. This section also provides that 
the registration books shall be kept open at all times 
for the inspection of the public. Certainly the object 
of such registration, and the keeping of the books open 
to the inspection of the public, is for the purpose of re- 
quiring such voters to fix and designate their residence 
and voting places ninety days before the election, and 
affording information to the public as to the residence 
and lawful voting places of such persons. But if we 
are in error in this construction, the provision is 
obnoxious to the Constitution, and void for other 
reasons. 

It is a well-settled rule of law that ‘‘ when the Con- 
stitution defines the circumstances under which a right 
may be exercised, or a penalty imposed, the specifica- 
tion is an implied prohibition against legislative inter- 
ference, to add to the conditiou, or to extend the pen- 
alty to other cases.” This language of Judge Cooley 
is quoted with approval by the court in the case of 
Quinn v. State, supra. See also Mechem Pub. Off., 
§ 148; State v. Williams, supra, and State v. Tuttle, 53 
Wis. 45. In other words, when the Constitution com- 
mands how a right may be exercised, it prohibits the 








exercise of that right in some other way; if exercised 
at all it must be exercised as commanded by the Con- 
stitution. The Constitution of this State, section 14, 
article 2, provides that the ‘‘General Assembly * * * 
shall provide for the registration of all persons entitled 
to vote.” This provision defines how the Legislature 
shall exercise the right of requiring the registration of 
voters; that is, by providing that all voters shall regis- 
ter. This constitutional mandate is an implied pro- 
hibition against providing for the registration of any 
class, or for only a part of the voters, and this is consist- 
ent with the great weight of authorities upon the ques- 
tion of the validity of registration laws, which hold that 
such laws must be impartial, reasonable and uniform. 
Judge Cooley states the law to be that “ all regulations 
of the elective franchise however must be reasonable, 
uniform and impartial. They must not have for their 
purpose directly or indirectly to deny or abridge the 
constitutional right of the citizen to vote or unneces- 
sarily to impede its exercise. If they do they must 
be declared void.’”” Cooley Const. Lim. (5th ed.) 7 
See also authorities hereinbefore mentioned. Ina 
well-reasoned opinion in the case of Attorney-General 
v. City of Detroit, the authorities on the question are 
fully reviewed and considered, and it is held by the 
Supreme Court of Michigan in that case that a regis- 
tration law is unreasonable and voi if it provides for 
but five registration days during the year, at one of 
which the elector must make personal application for 
registration; that it thereby disfranchises persons who 
are ill or absent on registration days, but who would 
be able to vote on election days. It also holds the same 
act void because it is not impartial, in that it requires 
a naturalized voter to produce his certificate of natural- 
ization, or show, by evidence other than his own oath, 
that such certificate was issued, while it permits a 
native-born citizen to prove his right to vote by his 
own oath. 44 N. W. Rep. 388. The court in that case, 
after citing and reviewing numerous authorities, says: 
‘*These authorities all tend in one direction. They 
hold that the Legislature has the right to reasonably 
regulate the right of suffrage, as to the manner and 
time and place of voting, and to provide all necessary 
and reasonable rules to establish and ascertain by 
proper proof the right to vote of any person offering 
his ballot, but has no power to restrain or abridge the 
right or unnecessarily to impede its free exercise. This 
law before us disfranchises every person too ill to at- 
tend the board of registration, and unreasonably and 
unnecessarily requires persons whose business duties, 
public or private, are outside of Detroit, to return 
home to register, as well as to vote, making two trips, 
when only one ought to be required.” See Daggett v. 
Hudson, 43 Ohio St. 548. 

Indeed, section 13, supra, seems to be aimed ata cer- 
tain class of voters who may be absent from the State 
for a period of six months, either for pleasure or on 
business of a public or private character, and those at 
all times within the State who may be compelled, in 
order to obtain employment or for other lawful pur- 
poses, to change their residence from one county to 
another within the six months next preceding an elec- 
tion, and it imposes a burden upon them which is not 
imposed upon other voters, and changes their consti- 
tutional privileges and rights. It requires them to 
designate their particular residence and voting pre- 
cinct, and prohibits them from again changing it, at a 
time when, under the Constitution, they are not re- 
quired to do so. It imposes extra burdens and hard- 
ships on these classes of voters. In this respect it is 
both unreasonable and not impartial. Under the Con- 
stitution the rights of voters who are required to move 
from one county to another within six months and 
prior to sixty days before an election, in order to ob- 
tain employment or fer other lawful purposes, and 
those who are compelled to be temporarily absent 
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from the State for six months or longer, to earn a liv- 
ing for themselves and families, or to recuperate their 
health, or for other proper motives, are as sacred ui- 
der the Constitution as those whose circumstances are 
such as not to require them to change their residence 
to seek employment, or to be absent from the State 
for that or any other lawful purpose. The Constitution 
guarantees the same rights to all voters who are bona 

residents of the State. If once admitted that the 
Legislature has the power to enact a law requiring per- 
sons who are absent from the State six months to 
register ninety days before an election, why may not 
a law be valid requiring persons who are absent from 
the State three months or one month or one day also 
to register? And if a law requiring a registration 
ninety days before an election is valid, why not a law 
requiring a registration six months, one year, or even 
a longer time before an election? If a law requiring 
all persons who are absent from the State six months 
to register, and none others, is valid, why would nota 
law requiring all foreign-born citizens, or all persons 
engaged in farming or manufacturing, and none others, 
to register, be valid? If this law is valid which requires 
all persons to register who are residents of the State 
six months, but not residents of the county six months, 
prior to an election, why may not the Legislature enact 
a valid law requiring persons moving from one ward to 
another at any time within six months, and none 
others, to register? Indeed, it seems to us to be be- 
yond controversy that if the present act can be upheld, 
aimed as itis at a class of travelling men, and men 
whom business of a public or private character, or ill- 
health, may take from the State six months, and per- 
sons who may be required to move from one county to 
another to obtain employment within six months pre- 
ceding an election, and imposing, as it does, a burden 
upon these classes uf citizens which is imposed upon 
none other, then the Legislature may enact a valid 
law relating to any class, designating them by nation- 
ality, place of birth, religious belief, professional or 
business pursuits, and require them, and none others, 
to register. If this law, which requires a registration 
of this class of citizens ninety days before an election, 
is valid, then any class of voters may be singled out 
and burdened, and duties imposed upon them which 
are not imposed upon others, and obstructing their 
right of suffrage as given to them by the Constitution 
of the State. It matters not whether this provision of 
the law be termed a registration of voters or a provis- 
ion requiring certain proof of the class of voters named 
to entitle them to vote. In either event the effect is 
the same, for it requires proof of qualifications to vote, 
which the voter under the Constitution does not have 
to possess, and the effect of the law is the same, and it 
changes and abridges the rights of the classes of voters 
designated. We believe this section of the law to be 
in contravention of the Constitution, in opposition to 
all autbority, and illegal and void. As we have said, 
the Legislature has the right to pass a law requiring a 
a registration of al] voters, and the Constitution ex- 
pressly requires the passage of such alaw. But under 
the provisions of the Constitution it must apply alike 
to all voters. One class of voters cannot be required 
to possess qualifications which are not required of all 
others. Under the Constitution, voters may change 
their residence from precinct to precinct up to thirty 
days prior to an election. This right cannot be im- 
paired or taken from them by legislative enactment, 
and until that time has occurred, they cannot be re- 
quired to designate their intended residence, and vot- 
ing precinct, at a future election. Up to that date they 
have the right to change their intention and place of 
residence as often as their circumstances may require, 
ras they may choose. The right to so change their 
intention and residence is given to every voter by the 
Constitution, and cannot be abrogated or interfered 
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with. The authorities universally hold that registra- 
tion laws must be impartial, uniform and reasonable, 
giving to all who have aright to vote a fair and rea- 
sonable opportunity to exercise such right. The Con- 
stitution not only confers upon the General Assembly 
the power to make illegal voting an impossibility by a 
proper system of registration, but it makes it the im- 
perative duty of that body to exercise that power. The 
imposition of unauthorized burdens and qualifications 
not authorized by the Constitution upon a part of the 
citizens of the State is not an exercise of that power, 
and while we would regret to declare void any law 
having for its object the purity of the elections, we 
cannot so far forget our duty as to uphold a law so 
plainly in conflict with the fundamental law of the 
State as the section of the law under consideration. 
The provisions of the section we have particularly con- 
sidered and discussed render the whole section void, 
and we deem it unnecessary to further discuss the 
other portions of the section. State v. Denny, 118 Ind. 
449; Baldwin v. Franks, 120 U.S. 678; Norton v. Shelby 
Co., 118 id. 425. 

The conclusion we have reached being in harmony 
with the holding of the Circuit Court, it follows that 
the judgment must be affirmed. 

Judgment affirmed with costs. 


ELLIOTT, J. (concurring). The questions for decision, 
although they arise on a single section of a statute, are 
of the greatest importance, inasmuch as they concern 
the highest right of citizenship; and it is therefore not 
improper that separate opinions should be expressed. 
No other questions face us except such as arise upon 
section 13 of the Election Law of 1889, and the decision 
of those questions does not affect other provisions of 
the act, nor can it do so, for the section is an inde- 
pendent one, and its downfall carries no other part of 
the act. Nor do Ideem it necessary for us to decide 
whether there are not some provisions of the section 
which, if separated, and put in proper form, might not 
be valid, for the entire section, with its provisions in- 
terlocked beyond the power of severance, is before us 
for judgment, and we can only give judgment upon 
the section as it is written. Griffin v. State, 119 Ind. 
520; Baldwin v. Franks, 120 U. S. 678. ° 

It is proper to say, by way of introduction, that the 
question is what a Legislature may do, acting under a 
written Constitution which gives it all the power re- 
specting the right of suffrage that it possesses, and not 
what may be done by Congress, or by a Territorial Leg- 
islature acting under a law of Congress, nor what may 
be done by the people in framing or amending a Con- 
stitution. The thirteenth section of the act of 1889, 
construed as I think it must be, requires one who has 
not resided for six months in the county where he 
claims the right to vote, to register his intention to be- 
come a voter ninety days before the election, thus re- 
quiring of the citizen two things, namely: That in 
order to be entitled to register he shall have resided in 
the county six months; and that he shall register his 
intention to become a voter ninety days before the 
election. He is required by these provisions to reside 
in the county in order to'acquire the character of a 
voter a much longer time than the Constitution re- 
quires, for it requires a residence of only sixty days. 
It is entirely safe to affirm that no one will question 
the proposition that the Legislature has no power to 
require a longer residence than that fixed by the Con- 
stitution. The affirmation of this proposition leads, 
beyond the possibility of cavil, to the conclusion that 
the provisions referred to are utterly destitute of force. 
There are however other objections to the validity of 
section 13, which seem to me to be insurmountable, 
and these objections go to the entire section, as its 
provisions are so interwoven as to be incapable of 
severance, and are, to my mind, so palpable that it 
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is impossible to avoid perceiving them or to es- 
cape their force. It may not be improper to pre- 
face the direct statement and discussion of these 
objections by affirming that i 1s not because 
the Legislature does not possess power to enact a gen- 
eral registry law that section 13 is invalid, for no one 
who studies the language of the Constitution, or heeds 
the history of the amendments of 1881, can doubt that 
it was the purpose of the people to invest the Legisla- 
ture with power to enact a general registry law. 
But, while this is true, it is also true that no other 
conclusion will square with the judgments of candid 
men than this: The Legislature can enact only such a 
law concerning the right of suffrage as the Constitution 
authorizes. This therefore is the central question: Is 
the thirteenth section of the election law of 1889 such 
an enactment respecting the rigbt of suffrage as the 
Constitution authorizes? The question is one of power. 
If the Constitution authorizes such enactments as 
those contained in section 13, the power exists, and the 
section must stand; if the Constitution does not au- 
thorize such a Jaw the power does not exist, and the 
section must fall. With questions of policy or expedi- 
enoy courts have nothing to do, but it is their duty to 
determine whether there is or is not power to enact a 
law. The power which the General Assembly assumed 
to exercise is not an ordinary legislative power, for, in 
assuming to legislate upon the subject of the qualifi- 
cations of voters, that body entered into the domain 
of those in whom original power resides, and from 
whom all legislative powers are derived. The people 
control the subject of the right of suffrage, and legisla- 
tive assemblies have only such power over that subject 
as the people have granted them by the organic law. 
That the Legislature cannot add to the qualifications 
of voters is a proposition upon which there is no di- 
versity of opinion. Cooley Const. Lim. 78. It would 
be strange, indeed, if the Legislature could add quali- 
fications to those prescribed by the Constitution, for 
the right of suffrage is a political right, and it is the 
right of a sovereign. The people are above the Legis- 
lature, and they are there because the Legislature has 
no power to abridge or qualify the sovereign right of 
suffrage. Section 13 violates the Constitution by as- 
suming to classify the voters of the State, and by add- 
ing qualifications to those prescribed by the Constitu- 
tion. It assumes to divide the voters into tax payers 
and non-tax payers, and to add to the requirements of 
the Constitution the requirement that the citizen shall 
be recorded as a tax payer. It violates the Constitu- 
tion by assuming to classify voters into those who re- 
main continuously in the State, and those who tempo- 
rarily absent themselves from it. Where the Consti- 
tution makes a classification, a different one cannot be 
made by the Legislature. Our Constitution does make 
a classification, for it specifically provides who shall be 
eligible to vote. Where the Legislature exercises the 
power conferred upon it, and enacts a registry law, 
then legislation is essential to qualification; but, where 
there is no such law, registration cannot be made es- 
sential, for in the absence of a registry law the sole 
qualifications of a voter are citizenship, age and resi- 
dence. The General Assembly has no power to enact 
alaw operating through a classification exclusively its 
own. This is, indeed, a corollary of the proposition 
that it has no power to classify voters except by fol- 
lowing the Constitution. Under the Constitution the 
Legislature has power to make two classes, registered 
and unregistered, but it caunot create a third class. 
Attorney-General v. City of Detroit, 44 N. W. Rep. 388. 
If the power to classify exists in one case. it exists in 
all. No one will deny that if the Legislature has power 
over a subject it is master of its own discretion, and 
may enact any law it chooses. Grant the power and 
the discretion is unlimited. If the Legislature has 
power to make the classification attempted in section 








13, then it may provide that only naturalized citizens 
shall register, or that farmers shall register, and no 
others, or that commercial travellers, temporarily ab- 
sent in the line of their business, shall make affidavits, 
and record their names, although such things may be 
required of no other citizen. In short, if the power 
exists, the Legislature may make any classification it 
pleases. To my mind it is perfectly clear that it can 
do no such thing. It cannot, in any form, classify the 
fundamental political right of suffrage except as the 
Constitution expressly authorizes it to do. Such a 
right is infinitely higher than legislative authority can 
climb. No matter what form legislation may assume, 
it is utterly void if it touches upon the right of suf- 
frage in a mode not authorized by the Constitution. 
The name given the legislation adds nothing, for a 
name can no more change its substance than a name 
can change the odor of arose. The provision of sec- 
tion 13 assuming to impose upon a citizen who bas re- 
sided in the State for the period prescribed by the 
Constitution the duty of making an affidavit deoclara- 
tory of his intention to become a voter is in violation 
of the Constitution; and so too is the provision which 
assumes to require a citizen who has been temporarily 
absent to swear that he has not voted elsewhere. A 
citizen who does what the Constitution requires can- 
not be required to do more. If he fixes his character 
as a voter by a residence for the time designated by 
the Constitution, the incidents inseparably connected 
with that character are beyond legislative touch. The 
principle here asserted has been declared by our own, 
and by other courts. We must adhere to it ur over- 
rule our own decisions and disregard those of other 
States. Quinn v. State, 35 Ind. 485; Feiblemen v. State, 
98 id. 516; Rison v. Farr, 24 Ark. 161; Davies v. Mc- 
Keeby, 5 Nev. 369. It is no answer to many of the 
propositions I have affirmed to assert that the classifi- 
cation attempted is valid because all who belong to a 
designated class are put upon an equality; so that, if it 
were conceded that the assertion responds to some of 
the propositions affirmed, and is valid, the act never- 
theless still remains undefended, for any one of the 
propositions affirmed is fatal to its validity. But it 
cannot be justly conceded that the classification is 
valid. When the question is examined it will be found 
that the proposition that the equality of the classifica- 
tion rescues it from condemnation has not the pour 
merit of plausibility. It is, indeed, so thinly appar- 
elled even in plausibility that when brought to the 
touch-stone of principle all semblance of strength van- 
ishes. The General Assembly has no power to classify 
voters except as the Constitution expressly provides, 
no matter what system it may adopt. This is so for 
the invincible reason that the prerogative of confer- 
ring and defining the right of suffrage is that of Con- 
stitution makers, and not that of the creatures of Con- 
stitutions. The electors who frame Constitutions, and 
give being and power to Legislatures, are above the 
created things, and legislators cannot reach above 
themselves to the source of their power, and the au- 
thors of their existence, for the purpose of enlarging 
or restricting the sovereign right of suffrage. If it were 
otherwise legislators would be the masters, and masters 
they are not. If the Legislature can limit or even de- 
tine the right of suffrage then it is greater than its con- 
stituency; but it can do nothing of the kind, for the 
right of suffrage is not subject to legislative power. 
The right of suffrage is a political right of the highest 
dignity. It is aright of which, as the courts have de- 
clared, no department of government, nor all of them 
combined, can divest the citizen otherwise than in the 
mode, and to the extent, expressly authorized by the 
Constitution. State v. Adams, 2 Stew. ¢Ala.) 239. It is 
because the right of suffrage is a political right abiding’. 
in the fountain of power that the Legislature cannot 
lay so much as a finger upon it except when expressly 
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authorized by the organic law, and for this reason it is 
that the Legislature cannot make a classification of its 
own, no matter whether there is or is not equality. It 
is because the right of suffrage is a political right, as 
has been decided by the Supreme Court of the United 
States, and by other courts, that the provisions of the 
Constitution respecting the bestowal of special privi- 
leges and immunities have no application to legislation 
upon that subject. These decisions demonstrate the 
proposition that those provisions apply only to rights 
in the nature of property interests, and not at all to 
political rights. Minor v. Happersett, 21 Wall. 178; 
Bradwell v. State, 16 id. 138; Amy v. Smith, 1 Litt. 
(Ky.) 342; Anderson v. Buker, 25 Md.531; Jn re Taylor, 
48 id. 28; Brown v. Hummel, 6 Penn. St. 86. 

To me it seems very clear that neither the decisions 
made under those constitutional provisions nor the 
provisions themselves can have the remotest relevancy 
to cases involving only high political rights of which 
Constitutions are the framers and rulers. The right of 
suffrage is one for the consideration of the people in 
their capacity as creators of Constitutions, and is never 
one for the consideration of the Legislature, except in 
so far as the Constitution authorizes a regulation of its 
mode of exercise. The people create, define and limit 
their own right to vote. No Legislature can do that 
for them, although the Legislature may be authorized 
to regulate thé mode of exercising this right. Power 
to regulate the exercise of the right is not power to leg- 
islate upon the substantive right itself. The right isa 
transcendent one, and is far beyond legislative domin- 
ion. 1t would therefore be illogical in the extreme to 
assert that the framers of the Constitution meant to 
prohibit class legislation upon a subject where, with- 
out an express graut of power, there is no authority to 
legislate at all. The provisions of section 13 assume to 
do much more than prescribe a mode of procedure. 
They assume to legislate upon the substantive right it- 
self, and to prescribe conditions precedent to the right 
to vote. They do more than declare what evidence a 
citizen whose right is challenged shall produce; they 
assume to declare what he shall do before he can ac- 
quire the character of a voter. If its provisions are of 
any force at all they require that the citizen shull bea 
tax payer, and, as such, recorded; that he shall not 
only reside in the State and county six months, but 
that he shall also swear that he intends to become a 
qualified elector; and they also require that a citizen, 
although he is otherwise as fully qualified as the Con- 
stitution requires, who has been temporarily absent, 
shall swear that he has not voted elsewhere. Elliott 
Supp., § 1335. These requirements, every one of them, 
concern the substantive right, and add qualifications to 
those prescribed by the paramount law to which all 
legislation must yield. The Supreme Court of Oregon, 
in a strongly-reasoned opinion, denies that registry 
can be considered a matter of procedure, and says: 
“*The true view of this question seems to be that 
stated in State v. Baker, 38 Wis. 86, that, where regis- 
try is required as a prerequisite to tke right to vote, 
such registry is a condition precedent to the right it- 
self.” White v. Commissioners, 13 Oreg. 822. In the 
course of the opinion it is said: ‘‘ But under this act 
he who goes to the polls on election day possessing 
every constitutional qualification may find that the 
Legislature bas stepped in between him and the Con- 
stitution. He finds his vote denied, because he has not 
done something which the Legislature has required 
him to do. He discovers that he is not a qualified elec- 
tor, and yet he is told that his omission to do the act 
which had the effect to disqualify him is not a dis- 
qualification.’’ The court adopts as the law the state- 
ment of Mr. Drake that ‘* every definition of the quali- 
fication is but a statement of the terms upon which 
men may vote, and in every instance such definitions 
refer to what a party has done, as well as what he may 





do. ‘They say to the voter: ‘If you have done certain 
things, you may vote.’’’ The thirteenth section of the 
act before us does say to the citizen what he must do 
in order to be entitled to vote,and in doing this as- 
sumes to prescribe the ternis upon which he may vote, 
thus stepping in between him and the Constitution 
and adding qualifications to those which that instru- 
ment requires. That the legislation embodied in sec- 
tion 13 does assume to control the substantive right it- 
self, and that this assumption of power is in direct and 
irreconcilable hostility to the Constitution, is a con- 
clusion wh*ch seems to me to be berond debate. 


MITCHELL, J. (dissenting). Those provisions of the 
Constitution whicb define the right of suffrage, and 
prescribe the qualifications of persons entitled to its 
exercise, und those statutes which look to the guard- 
ing of the purity of elections, and the integrity of the 
ballot-box, demand the gravest and most deliberate 
consideration whenever they are drawn into judicial 
discussion. The right of the citizen who possesses the 
requisite qualifications to vote is to be jealously pro. 
tected, and any statute, the effect of which is to 
abridge, alter or add to the constitutional qualification 
of the voter, or which imposes qualifications other 
than those prescribed by the Constitution, must neces- 
sarily fall under condemnation when subjected to a 
judicial test. McCafferty v. Guyer, 59 Penn. St. 109. 
On the other hand, the fact must be kept constantly in 
view that the duty of prescribing rules and regulations 
for the orderly and honest exercise of the right of suf- 
frage, and of providing reasonable safeguards for pre- 
serving the purity of elections, and for the prevention 
of frauds upon the ballot-box, has been committed to 
the Legislature; and when the judiciary ventures to 
strike down a statute enacted by the immediate repre- 
sentatives of the people in response to a demand for 
purer elections, being without power to provide an- 
other in the place of the one destroyed, it should be 
able to rest its decision upon ground that is absolutely 
sure and impregnable. The purity of elections is sub- 
served quite as effectually by the rigid exclusion of 
those who are not entitled to vote as by protecting the 
privilege of those who are. It bas been said and re- 
peated a thousand times that courts have no concern 
with the policy, convenience or expediency of a pub- 
lic law. These are questions solely for the Legislature. 
Any decision therefore which obliterates from the pub- 
lic law of the State a statute designed to prevent fraud- 
ulent voting, and to give effect to the ballots of honest 
voters, should rest broadly upon the safe ground that 
the statute blotted out by the court is in clear viola- 
tion of some express provision of the Constitution. 

The test by which to determine the validity of every 
legislative enactment upon the subject of suffrage and 
elections is this: Does it add any substantive qualifi- 
cation or condition to those prescribed by the Cunsti- 
tution to the right of the voter to vote, or does it 
merely aftord methods of proof by which to determine 
the presence or absence of the qualifications pre- 
scribed? If it falls within the class first described, it 
is unconstitutional and void; if within that last de- 
scribed, no matter what courts may think of its expe- 
diency, it is a valid exercise of legislative power, and 
is not subject to judicial interference. If the law is 
unwise or inexpedient, the Legislature is responsible, 
and itis for the people to apply the corrective, and 
not for the court to substitute its judgment for that 
of the Legislature or run a race of opinions upon points 
of reason and expediency with the law-making power. 
The courts all agree that the Legislature cannot pre- 
scribe conditions to the right to vote which shall add 
any substantive qualification to those prescribed by 
the Constitution, but it may prescribe modes of proof, 
such as test oaths, evidence of freeholders, or any other 
evidence which may be deemed efficient to disclose the 
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preseuce or absence of the constitutional qualifications. 
The Legislature cannot impair or abridge the right of 
suffrage in those who possess the constitutional quali- 
fications; but it is clearly within the just and consti- 
tutional limits of legislative power to adopt any rea- 
sonable and uniform regulation affecting the mode of 
exercising the right, in such a manner as to facilitate 
pure, orderly and honest elections, and, to that end, to 
require the voter to furnish evidence of his qualifica- 
tion by any provision of law not inconsistent with the 
right itself. Capen v. Foster, 12 Pick. 488. Accord- 
ingly it has been held that an elector may be required 
to furnish preliminary proof of his qualification to 
vote, and that this proof may be required either by a 
board of registration at a specified time before the 
election, or by an election board before receiving the 
vote of the elector. Jn re McDonough, 105 Penn. St. 
488. “The necessity,”’ said the Supreme Court of Wis- 
consin, *‘ of preserving the purity of the ballot-box is 
toc obvious for comment, and the danger of its inva- 
sion too familiar to need suggestion. While therefore 
it is incompetent for the Legislature to add new quali- 
fications for an elector, it is clearly withiu its province 
to require every person offering to vote to furnish such 
proof as it deems requisite that he is a qualified elec- 
tor.’ State v. Lean, 9 Wis. 279. For example, an act 
of Congress, defining the qualifications of voters in 
territories subject to the jurisdiction of the United 
States, disfrauchised bigamists, polygamists and others 
living in prohibited marital relations. The territorial 
Legislature of the Territory of Utah prescribed certain 
forms of proof which the voter was required to furnish 
in respect to his marital relations. This was recog- 
nized as a legitimate exercise of legislative power. 
Murphy v. Ramsey, 114 U.S. 15. In like manner, where 
it was a constitutional condition to the right of suf- 
frage that the voter had not been engaged in acts of 
open rebellion against the authority of the United 
States, it was beld that a provision requiring the voter 
to take an oath as evidence or in proof of his loyalty, 
was a proper exercise of power. Blair v. Ridgely, 41 
Mo. 63. 

The Constitution prescribes certain qualifications as 
conditions of the right to vote, but it is wholly silent 
as to the manner in which election boards or registra- 
tion officers, if such shall be provided for, shall ascer- 
tain the presence or absence of the prescribed qualifi- 
cations. The fact of sex, citizenship, age, domicile 
within the State, township or voting precinct, are in- 
quiries involved iu the right of every person who claims 
the privilege of voting, and there can be no doubt but 
that the Legislature must either have the power to 
prescribe modes of proof upon these subjects or the 
barriers against fraud and the prostitution of the elec- 
tive franchise must be thrown down, so that elections, 
instead of reflecting the choice of honest voters, be- 
come a scramble between corrupt partisans to de- 
termine who shall excel in the pollution of the ballot- 
box. The Legislature must have the power to provide 
by law the means of distinguishing the qualified from 
the unqualified voters, and this can only be done by 
providing a tribunal to decide, and by prescribing the 
means of obtaining evidence upon which a decision 
can be made. The tribunal which shall decide, and 
the evidence upon which the decision shall be made, 
are matters exclusively within legislative control. Does 
the statute in question, when subjected to the tests 
proposed, add new and additional qualifications to the 
right to vote, or does it merely require the voter to 
furnish the evidence that he possesses the constitu- 
tional qualifications? Does it alter or abridge the 
right to vote, or does it do any thing more than afford 
evidence by which to distinguish the true from the 
false voter? The constitutional qualifications relate 
to and affect the subjects of sex, citizenship, age and 














‘domicile; and certain general limitations in respect to 


the subjects mentioned are imposed upon the right of 
suffrage. Other limitations than those mentioned can- 
not be imposed by legislative enactment; but, as has 
been seen, the Legislature has unlimited and plenary 
power over the subject of the methods of proving that 
the voter possessed the constitutional qualifications. 
It is pertinent to inquire to what extent, if at all, does 
the statute in question add new qualifications to the 
right to vote, or impose additional limitations than 
those above upon the exercise of the constitutional 
right? 

The first substantive proposition contained in the 
statute is to the effect that any person who, having 
been a resident of the State, shall have absented him- 
self therefrom fora period of six months or more, 
shall, at least three mouths before any election at 
which he intends to vote, register a notice—the form 
of which is prescribed—of his intention to become a 
qualified voter, in the office of the clerk of the Circuit 
Court of the county in which he resides. There is a 
proviso which renders the notice inapplicable to any 
person who, six months or more before any election, 
shall have registered notice of his intention to hold his 
residence in this State during a contemplated absence. 
The statute provides that, upon the demand of any 
challenger or member of the election board, any per- 
son thus absent may be required to produce a certified 
copy of the notice so required, to be registered before 
he shall be entitled to vote, which copy the clerk is re- 
quired to furnish at the expense of the county. Hav- 
ing produced his certificate of registration, he shall 
then be entitled to vote, unless the challenger, or some 
other qualified voter of the precinct, shall make a writ- 
ten affidavit that he knows, or is informed and be- 
lieves, giving the name of his informant, that the per- 
son offering to vote is not a legal voter, in which case 
the person so offering shall, in addition to his certifi- 
cate of notice, and his own affidavit, produce the affi- 
davit of a qualified person as to his right to vote. Like 
provision is made in regard to all persons who shall 
have gone into any other State or sovereignty with 
the intention of becoming a voter there, or who have, 
during any absence from the State, voted in any other 
State or sovereignty; and also in regard to any person 
who shall not have been a bona fide resident of this 
State, and of the county in which he resides, at least 
six months prior to any election at which he offers to 
vote. It is as plain as any proposition can be that the 
provisions of the law relate exclusively to methods of 
proof by which to ascertain the constitutional qualifi- 
cation of voters, to distinguish between the true and 
the spurious. With the exceptions to be hereafter no- 
ted, they add no new conditions to the right of any 
person constitutionally qualified to vote, nor do they 
in the slightest degree impair, alter or abridge the 
right of any legal voter to cast his ballot. It is true, a 
legal voter, when properly challenged, may be required 
to furnish certain proof of his qualification; but until 
it can be said that the Legislature can neither add to 
the constitutional qualifications of the voter nor re- 
quire any proof of those prescribed, except such as 
may suit the notions of the judiciary, it is difficult to 
find any ground upon which to set asideand annul the 
statute. If the court can obliterate a statute which re- 
quires one method of proof, then any and ali other 
methods which the Legislature may devise are subject 
to judicial surveillance. If, as has been truly and 
forcibly said, the legislative department, being the 
Nation or State itself, speaking by its representatives, 
has a choice of methods, and is the master of its own 
discretion, then upon what principle can the court in- 
terfere and declare the particular method adopted of 
no effect? State v. Haworth, 122 Ind. 462. 

If the court can say that a person who has absented 
himself from the State for six months or more, or one 
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whose residence for six months or more prior to the 
election at which he intends to vote has been unfixed, 
and of an ambiguous character, cannot be required, 
upon being challenged at the polls, to furnish evidence 
that his intention was fixed, at least three months be- 
fore election, to claim his residence in the precinct in 
which be offers to vote, then it can for the same reason 
adjudge that he shall not be required to prove, by the 
oath of a freeholder of the precinct, that he is a legal 
voter therein. If the requirement that he shall pro- 
duce a certificate showing his intention a specified 
time previous to the election is adding a new qualifi- 
cation, then the requirement that he shall procure the 
oath of a freeholder is doing the same thing. The rea- 
sons which serve to annul one statute which prescribes 
a particular method of proof are equally potent to 
strike down any statute which prescribes methods of 
proof. The result will be that the Legislature must 
either tie the hands of election bourds, and leave the 
ballot-box open for the reception of honest and fraud- 
ulent votes alike, or it must feel its way blindly until 
it strikes a method of proof which shall pass judicial 
scrutiny. Requiring a person who offers to vote to pro- 
duce a certificate when he is challenged, on the ground 
of non-residence, showing that he had declared his 
purpose to claim the right of suffrage before the heat, 
pressure and excitement of election day, free from the 
solicitation of partisan friends, is not in any sense im- 
posing an additional qualification, or abridging the 
right to vote, any more than requiring a voter to go to 
a specific place to vote, or to cast his ballot between 
specified hours on a given day, or to fold his ticket in 
a prescribed manner, or to prove by his own oath or 
the oaths of other parties his right to vote when chal- 
lenged. State v. Butts, 31 Kans. 537. As is pertinently 
said by Brewer, J., in the case last cited: ‘‘ If the Leg- 
islature has the right to require proof of a man’s qualifi- 
cation, it has a right to say when such proof shall be 
furnished, and before what tribunal; and, unless this 
power is abused, the courts cannot interfere.’’ It isno 
argument which a court can consider at all to suggest 
that isolated instances may occur where a person ab- 
sent from the State may be prevented, from sickness 
or other unavoidable cause, from registering the re- 
quired certificate within the time prescribed ; and it is 
equally impertinent to suggest that the nature of the 
employment of others may render it inconvenient, or 
even expensive, to return to the State, at or prior toa 
designated time, in order to record a declaration of 
their intention to vote. All laws designed for the pre- 
vention of great wrongs impose hardships occasionally 
on good men, while holding back the horde of evil- 
doers, for whose restraint they were enacted. They 
are not however for that reason to be declared uncon- 
stitutional. It might, with equal reason, be urged that 
the law requiring electors to cast their ballots on a par- 
ticular day, at a specified place, was unconstitutional 
because it omitted to make provision for those too sick 
to attend the polling-place, or for those who are un- 
avoidably absent from the State on election day. 
Nearly every law that has ever been passed requiring 
registration of some kind, to be completed a specified 
time before election day, has been assailed with these 
arguments; but in no case that has been followed as 
authority have these arguments proved availing. State 
v. Butts, supra, and authorities cited; Patterson v. 
Barlow, 60 Penn. St. 54; People v. Hoffman, 116 Il. 587. 
Notwithstanding an isolated decision or two to the 
contrary, the authorities overwhelmingly sustain those 
provisions in election laws which require voters to 
afford the means for determining their qualifications 
prior to the haste and confusion of election day; and, 
whiie exceptional cases of inconvenience or hardship 
may arise, this is nothing more than may often result 
from the fact that the right to vote is fixed at a certain 
Place, on a certain day, and between fixed hours. 








Hardship or inconvenience is no test of the constitu- 
tionality of a law. Besides, what objection can an 
honest voter make to a law that enables him, by his 
own act, to relieve himself of the unfounded asper- 
sions which unfriendly partisans are always ready to 
cast upon him when, after a temporary absence from 
the State, he presents himself at the polls to vote? 
What better or more satisfactory evidence can there 
be of aresidence complete and maintained than the 
personal appearance of the elector on the day of elec- 
tion, claiming his vote, with a certified copy of a dec- 
luration made before the dust and smoke of the cam- 
paign had arisen, showing that the question of resi- 
dence was not an after-thought engendered by the 
heat and excitement of the campaign? Is not such a 
law as this promotive of honest voting? And does it 
not afford to an honest voter a safe and dignified 
method of establishing his residence without being 
compelled to deliver himself over to the ward poli- 
ticians to be *‘ put through”’ according to the devious 
methods which are sometimes practiced? Without 
question, a law like this will sometimes work a hard- 
ship to an honest man, but that is not the fault of the 
law. The fault lies in the conditions which require 
the enactment of such alaw. Is it necessary, because 
an honest man may occasionally suffer wrong or in- 
convenience, to nullify the statute, with the sure con- 
sequence to follow that illegal voters and rogues shall 
have full swing to debauch the ballot-box without let 
or hindrance? As was, in effect, said in Patterson v. 
Barlow, supra: What injustice is done to the real elect- 
ors by requiring all those without fixed residences, or 
who have maintained an ambiguous residence, to ap- 
pear in person before some officer, and declare their 
residence at a specified time before election day? 
What clause of the Constitution forbids that a voter 
should be required to furnish evidence of his residence 
beforehand, rather than engage in ascramble for dubi- 
ous evidence in the hurry and confusion of election 
day? 

The act is assailed because it is said the Constitution 
imposed upon the Legislature the duty of providing by 
a general law for the registration of all voters, and 
that inasmuch as this statute only requires certain per- 
sons whose residence is of an ambiguous character to 
register, it is therefore void. Whether a law is general 
or not does not depend upon the number of persons 
who fall within its scope or operation. Laws are gen- 
eral, not because they operate upon every person in 
the State, but because every person who is brought 
within the relations and circumstances as provided for 
is affected by the laws. Hancock v. Yaden, 121 Ind. 
366-374. 

The statute under consideration affects no particular 
class of persons. It affects all alike who come within 
the relations and circumstances upon which it oper- 
ates. The only fair assumption is that the law is aimed 
at persons who seek to vote illegally. Any other as- 
sumption is a reflection upon the Legislature that 
ought not to be made. 

lt is in some respects a misnomer to call the statute 
in question a registry law. While it is quite true that 
the words “register”? and “ registration’? are em- 
ployed in the statute, its provisions bear little or no 
resemblance to a registry law. The act simply provides 
for certain modes of proof, in the cases of persons who 
offer to vote, upon the subjects of their residence. This 
proof is not required to be made to a board of regis- 
tration, or before a registering officer, but to the elec- 
tion board. The evidence required is to consist of a 
written declaration or statement made by the elector, 
and filed with a public officer, such a length of time 
before the election as to rebut any presumption that 
the pretense of residence is merely to secure the right 
to vote. The sole purpose of the statute is to provide 
a method of proving residence, and not to secure a 
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registry of voters of a particular class. The statute is 
to be judged, not by what it is called, but by its lan- 
guage, scope and purpose. But conceding it to be a 
law requiring a partial registration, by which is meant 
a registration which applies to all citizens under cer- 
tain conditions or circumstances, while it has no appli- 
cation to others in a different situation, cau the stat- 
ute be maintained? The question is not a new one. It 
has been decided in the affirmative again and again by 
courts of the highest authority in the land. A Consti- 
tution would indeed be “deformed and sterile”’ if a 
law designed to protect the ballot-box in great centers 
of population from falsehood and fraud, should fall 
under condemnation because it did not also include 
the rural districts, where the necessity for such a law 
did not exist. Equally sterile and deformed would be 
a Constitution under whose provisions a law could be 
justly condemned which required proof of a specified 
kind as to the qualification of all voters undera given 
state of circumstances, because it omitted to require 
the same kind of proof from all other persons, whether 
they came within or under the designated circum- 
stances or not. Let it be conceded that the Constitu- 
tion requires the Legislature to provide for the regis- 
tration of all voters in the State, how does it logically 
follow that it prohibits the enactment of a law which 
requires all voters under certain conditions, viz., those 
having for the time being no fixed residence, to regis- 
ter a notice of their intention to claim the right to vote 
in a particular voting precinct? Premise: It was the 
duty of the Legislature to enact a general registry law. 
This duty it has failed to perform. Conclusion: Hav- 
ing failed to perform this duty, the courts will declare 
any law that it may enact requiring voters when chal- 
lenged on election day to furnish certain proof of their 
qualification to vote unconstitutional. This is the 
argument in substance. To say that because the Leg- 
islature omitted to perform a given duty, it is thereby 
probibited from taking any step in the direction of the 
duty prescribed, is to violate all legal precedents, as 
well as to go against all logical reasoning. The rule is 
that a body invested with a certain power may exer- 
cise the power with which it is invested to 
any degree not in excess of the whole. So when 
the chief executive, being invested with the 
whole pardoning power, paroled a prisoner on 
condition of good behavior, it was contended that 
he must exercise the whole power or none. It was 
held however that being invested with the whole 
power it was lawful for him to exercise it in any de- 
gree. Accordingly, too, it has been held in numerous 
cases where the enactment of laws providing for a uni- 
form system of registration was required, that statutes 
requiring voters, in certain designated cities, or in 
cities of a certain class, to register within a specified 
time prior to any election was valid. Patterson v. Bar- 
low, supra; State v. Butts, supra; People v. Hoffman, 
supra. These decisions recognize the principle that 
the purity of the ballot-box must be protected from 
the local and particular frauds and evil practices which 
are known to exist, and which disfigure and destroy 
the freedom and fairness of elections. Any other in- 
terpretation of the Constitution must operate as an 
incentive to fraud. which the Legislature is without 
power to arrest. Laws designed to protect the ballot- 
box must strike at the pernicious practices which are 
known to be employed iu order to nullify the votes of 
the honest voter. A law blind to the vicious methods 
of the dishonest politician, applied alike to every voter, 
might prove a delusion and a snare. A registry law 
which made no different provision for the registration 
and proof of domicile of those having no fixed abode 
from that required of permanent residents would be 
an absurdity. To say that a law 1s to be so general that 
it must open the door for the very evils it was intended 
to guard against is to effectually tie the hands of the 








Legislature from enacting any law to preserve the 
purity of the ballot-box. Com. v. McClell und, 83 Ky. 
686. In so far as the law seems to require a voter who 
moves from one county to another to register a notice 
of his intention to vote in the county to which he re- 
moves, three months before the election, it is in my 
opinion invalid. Page v. Allen, 58 Penn. St. 338; Com. 
v. McClelland, 83 Ky. 686; Attorney-General v. Detroit 
(Mich.), 44 N. W. Rep. 388. A voter who moves from 
one county to another sixty days before an election is 
entitled to vote in the township in which he establishes 
his residence. This statute seems to require such a 
voter to register or give notice three months before 
the election of his intention to vote. This cannot be 
required. To the extent that the statute requires an 
elector who moves from one county to another to reg- 
ister more than sixty days before the election, 1t adds 
anew qualification. Nor can the statute be upheld 
wherein it undertakes to require of any voter, asa 
condition to his right to vote, that he should procure 
a certificate from the auditor of the county showing 
that his name had been continuously on the tax dupli- 
cate of the county for a given period. This last 1s a 
condition that might well imply a property qualifica- 
tion, and is in addition to those prescribed in the Con- 
stitution. As has been, in effect, said, a registry law 
which would require a longer residence prior to the 
time of voting than that required by the Constitution, 
or which should require the payment of taxes not re- 
quired to be paid by constitutional provision, would 
be void. McCrary Elect., § 8; Kinneen v. Wells, 144 
Mass. 497. To the extent that the statute requires per- 
sons who have absented themselves fr: the State for 
a period of six months or more, or thuse who have 
gone into any other State or sovereiguty with the in- 
tention of voting therein, or who have voted in any 
other State or sovereignty during any absence from 
this State, and also to the extent that it requires per- 
sons who have not been bona fide residents of the State 
at least six months before any election at which they 
offer to vote, to present the required certificase of their 
intention, it should be held constitutional and valid. 
To the extent that it requires persons who have lived 
in the State for six months, but who moved from one 
county to another, to present the proof prescribed, and 
to the extent that it requires proof that the voter has 
been borne on the tax duplicate, it is invalid. 





CONSTITUTIONAL LAW—GRAND JURY. 
NORTH CAROLINA SUPREME COURT, NOV. 17, 1890. 


STATE V. BARKER. 

An act of the Legislature making the concurrence of nine 
members of a grand jury sufficient is not authorized by 
the Constitution of North Carolina. 

HIS was an indictment for perjury, tried before 
Meares, J., and a jury at the September Term, 

1890, of the Criminal Court of Hanover county. The 
defendant pleaded in abatement to the indictment, 
and it was admitted by the State, that when the bill 
was found there were only eleven members of the 
graud jury present, the twelfth grand juror having 
been excused by the foremau on account of his being 
a brother-in-law of the prosecutrix. Under the act of 
Assembly establishing the said court the number of 
the grand jury is fixed at twelve, and it 1s provided 
that the concurrence of nine of that body shall be suffi- 
cient to the finding of an indictment. Acts of 1885, 
chap. 63,518. His honor overruled the plea, and the 
defendant excepted. The trial proceeded, and there 
was a verdict of guilty. Other exceptions were taken 
to the rulings of the court in the course of the trial, 
but as they are not passed upon in the opinion it is un- 
necessary that they should be repeated. 
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SHEPHERD, J. ‘‘ No freeman shall be taken or im- 
prisoned, or disseised or outlawed, or banished or in 
any ways destroyed, nor will we pass upon him or 
commit him to prison unless by the legal judgment of 
his peers or unless by the law of the land.” Such is 
the language of King John in the Magna Charta, which 
instrument was called by Sir Edward Coke “ the char- 
ter of the liberties of the kingdom upon great reason be- 
cause liberos facit it makee the people free.’’ *‘ To have 
produced it,” says Sir James Macintosh, “* to have pre- 
served it, to have matured it, constituted the immor- 
tal claims of England upon the esteem of mankind.” 
The particular provision which we have quoted, or its 
substance, is to be found in the Federal and various 
State Constitutions, and the great principles which it 
asserts are no less cherished in America than in the 
mother country. It is true that ‘the law of the land,” 
in respect to the trial of persons accused of crime, is 
not specifically defined, but it was so well understood 
in England, in reference to the necessity of an indict- 
ment in capital felonies, that Erskine, in his speech in 
1784, in defense of the dean of St. Asaph, said, in the 
presence of the judges of the King’s Bench: *‘ If aman 
were to commit a capital offense in the face of all the 
judges of England, their united authority could not 
put him upon his trial; they could file no complaint 
against him, even upon the records of the Supreme 
Criminal Court, but could only commit him for safe 
custody, which is equally competent to every justice 
of the peace. The grand jury alone could arraign him, 
and in their discretion might likewise finally discharge 
him by throwing out the bill with the names of all 
your lordships as witnesses on the back of it.’’ So 
jealous of their liberties however were our North 
Carolina ancestors that they were not content with 
adopting the foregoing provision, but they were care- 
ful to further insert in their declaration of rights a 
particular definition of the general words, and also to 
extend the privileges conferred to all ‘“ criminal 
charges’ whatever. This they did by declaring “that 
no freeman shal] be put to answer any criminal charge 
but by indictment, presentment or impeachment.” In 
thus putting the constructiou of the general language 
beyond all controversy, they wrought wisely and well, 
as the Supreme Court of the United States, in Hurtado 
v. California, 110 U. 8. 516, has recently held that the 
seemingly equivalent words ** due process of law,” in 
the fourteenth amendment of the Constitution of the 
United States, did not deprive the State of California 
of the right to provide that a man could be put upon 
trial for his life upon “‘ information” only. The dee- 
laration mentioned has always been a part of the 
fundamental law of North Carolina, and is to be found 
iv our present Constitution in its full vigor, and un- 
altered in any particular except as to petty offenses 
where the punishment cannot exceed a fine of $50 ora 
term of imprisonment for thirty days; and even in 
these cases there is a right of appeal to the Superior 
Court, where they may be tried de novo. It is conceded 
that the words ‘“‘ presentment and indictment ” imply 
the existence of a grand jury, and that the provision 
referred to should be read as if those words had been 
included. ‘This being undoubtedly true, we are now 
to inquire whether, under the Constitution, a bill of 
indictment can be found without the concurrence of 
at least twelve of the grand jurors. Judge Cooley, in 
his work on Constitutional Limitations, 60, says that 
“ Constitutions are to be construed in the light of the 
common law and of the fact that its rules are still in 
force. By this we do not mean that the common law 
is to control the Constitution, or that the latter is to 
be warped and perverted in its meaning in order that 
no inroads, or as few as possible, may be made in the 





system of common-law rules, but only that for its defi- 
nitions we are to draw from that great fountain, and 
that in judging what it means we are to keep in mind 
that it is not the beginning of law for the State, but 
that it assumes the existence of a well-understood sys- 
tem, which is still to remain in force,and be admin- 
istered, but under such limitations and restrictions as 
that instrument imposes.”’ 

We think it can hardly be questioned that when our 
first Constitution was adopted in 1776 the mode of 
prosecution upon the indictment of a grand jury was 
**a well-understood system ’’ everywhere among the 
English-speaking people, and especially in respect to 
the num ber requisite to the finding ofa bill. Indeed, 
there seems not a dissenting voice among the authori- 
ties that the concurrence of twelve of the grand jury 
was necessary, although it has fr2quently been held 
that that body may consist of any number from 
twelve to twenty-three. Originally the body now 
called a ‘‘ grand jury” consisted of only twelve per- 
sons, and they were chosen for each hundred. Brac- 
ton, bk. 3, p. 116. And an early Saxon law in Ethel- 
red’s reign (A. D. 978-1016) directed ‘“‘that twelve 
thanes, with the sheriff at their head, should go and 
upon their oaths inquire into all offenses.”” Bennett, 
in his note to Rex v. Marsh, 33 E. C. L. 82, says that 
‘*in early times each jury presented only for its own 
hundred, and, when consisting of only twelve, entire 
unanimity was necessary to their action. But after- 
ward, in 42 Edward III (A. D. 1368), the sheriff was di- 
rected to return, in addition to the usual number of 
twelve, a panel of knights, which formed what was 
called ‘Le Grande Inquest.’ * * * Their duty was 
to present for the whole county, instead of simply for 
the hundred, twelve being still required for a finding 
in accordance with immemorial antiquity. * * * 
It never however reached higher than twenty-three, so 
that the original twelve might always remain a ma- 
jority of the whole body, and be able to present on the 
same finding of the same number as of ancient times. 
* * * That twelve continued to be the minimum 
number of a grand jury is equally clear; for as early 
as 41 Elizabeth in Clyncard’s Case, 2 Cro. Eliz. 654, it 
was distinctly held that the grand jury could not con- 
sist of Jess than twelve, and that the indictment should 
show that it was upon the oath of twelve men. See 
also State v. Symonds, 36 Me. 128."’ The discriminat- 
ing annotator is amply sustained by other authorities. 
Thus we find Sir Edward Coke (Co. Litt. 126b) defin- 
ing an indictment to be ‘‘an accusation found by an 
inquest of twelve or more upon their oath.’’ And to 
the same effect is Com. Dig. (‘‘ Indictment, A,’’) and 
2 Hawk. P. C., chap. 25, § 1. Sir Matthew Hale (2 P. 
C. 161) says that ‘‘if there be thirteen or more of the 
grand inquest a presentment by less than twelve ought 
not to be.””. And Lord Denman, in Rex v. Marsh, su- 
pra, quotes with approval the words of the same au- 
thor that “it may be the presentment was by a less 
number than twelve, in which case it is not good.” Sir 
William Blackstone (vol. 4, Comm. 306) is equally ex- 
plicit. He says: *‘ But to find a bill, there must at 
least twelve of the jury agree; for so tender is the law 
of England of the lives of the subjects that no man can 
be convicted at the suit of the king of any capital 
offense, unless by the unanimous voice of twenty-four 
of his equals and neighbors; that is, by twelve, at least 
of the grand jury, in the first place, assenting to the 
accusation, and afterward by the whole petit jury of 
twelve more finding him guilty upon his trial. But if 
twelve of the grand jury assent, it is a good present- 
ment, though some of the rest disagree.”” See also 1 
Whart. Crim. Law, § 465. In addition to the foregoing 
authorities we have the language of Nash, C. J., in 
State v. Moss, 2 Jones (N. C.) 69, that “* every free per- 
son charged with a criminal offense has a.right to the 
decision of twenty-four of his fellow-citizens upon the 
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question of his guilt—-first, by a grand jury, and, sec- 
ondly, by a petit jury of good and lawful men.” To 
the same effect are the words of Judge Gaston, in State 
v. Davis, 2 Ired. 158. He says that ‘‘there must be 
twelve at least, because the concurrence of that num- 
ber was absolutely necessary to put the defendant on 
his trial. King v. Inhabitants of St. Michael, 2 W. Bl. 
718; 2 Burr. 1088; 1 Chit. Crim. Law, 705.” 

In the face of all these authorities it is too plain for 
argument that whenever it was requisite that an in- 
dictment should be found the concurrence of twelve 
grand jurors was absolutely necessary. In some of the 
States the Constitutions provide for a less number, 
and in a few others it is done without any constitu- 
tional warrant. ‘“ Whether this is necessary,’’ says 
Thompson & Merriam on Juries (§ 654), “‘ presents an 
interesting question, which seems never to have been 
satisfactorily determined.” There can be no doubt 
that the mode of procuring and the qualification of 
grand jurors may be changed from time to time, but 
we regard the concurrence of twelve in the finding of 
a presentment for indictment asa fundamental prin- 
ciple. It is urged that if the Legislature can change 
the qualification of grand jurors, it is also competent 
for it to change the number necessary to the finding of 
a bill. It is sufficient to say in answer to this argu- 
ment that such changes as to the qualification of petit 
jurors are also made from time to time, but no one, in 
this State at least, has ever had the hardihood to con- 
tend that a smaller number than twelve can make a 
constitutional petit jury. If the concurrence of nine 
is sufficient, why, indeed, should not that of a leaser 
number, say two or three, be valid, and thus, step by 
step, what has always been considered one of the great- 
est safeguards of the freedom of the citizen be broken 
down and ewept away? We do not concur with those 
authors who say that in a popular government the 
grand jury is not as important as it is when used to 
protect the citizen from the tyranny and oppression 
of kings. Experience has shown that even in popular 
governments the rights and privileges of the citizen 
may be ruthlessly invaded, and we are sure that our 
people are not prepared to adopt a precedent which, 
followed by others of alike character, will gradually 
pave the way to a total abrogation of one of the 
** greatest bulwarks of liberty.” It may be, in the in- 
terest of convenience and economy, that in the trial of 
offenses of a low grade the accusation by presentment 
or indictment should be dispensed with, and this has 
already been done, as we have seen, in respect to a cer- 
tain class of offenses. Whether it is wise to make any 
further exceptions is a question which is addressed to 
the people; but while the Constitution continues to 
require the intervention of a grand jury, we must, in 
the absence of any provision to the contrary, uphold 
the system in its essential features as it existed and 
was understood by the authors of our declaration of 
rights. That the concurrence of twelve is fundamen- 
tal, and cannot be altered by the Legislature, we have 
the language of this court in Stute v. Davis, supra. 
Judge Gaston, after saying that the concurrence of 
twelve is absolately necessary, proceeds as follows: 
“These great principles of the common law were 
brought over to this country by our ancestors, and, 
with an extension of their application to other offenses, 
were by the Constitution made a part of our funda- 
mental law, and cannot be violated either by the judi- 
ciary or the Legislature.” In State v. Moss, supra, it 
is said by Nash, C. J., that ‘‘the power of the judi- 
ciary to adjudge an act of the General Assembly un- 
constitutional is too firmly established to be ques- 
tioned,”” and Cooley (see Const. Lim. 46) states ‘that 
to do this is so plain, and the duty is so generally—and 
we may almost say universally—conceded, that we 
should not be justified in wearying the patience of the 
reader in quoting from the very numerous authorities 








upon the subject.’ Indeed the judiciary of North 
Carolina were among the first to exercise this right 
(Dr. Battle’s address on Supreme Court, appended 103 
N. C.), and without such a check, says Daniel Webster 
(Works, vol. 3, p. 29), ** no certain limitation could ex. 
ist on the exercise of legislative power.’’ Courts how- 
ever should exercise this power with great care, for 
“every act of the Legislature must be presumed to be 
constitutional, and within its authority, and is to be 
declared unconstitutional only when no doubt exists.” 
State v. Moss, supra. Entertaining no doubt that the 
Constitution contemplated a grand jury as it substan- 
tially existed at common law, and that one of its most 
essential features was that twelve, at least, of its mem- 
bers should concur in the finding of the bill, we must 
hold that so much of the act in question as dispenses 
with the concurrence of such a number is void. The 
plea in abatement should have been allowed. Error. 


————— 


UNITED STATES SUPREME COURT AB- 
STRACT. 


CONSTITUTIONAL LAW—OBLIGATION OF CONTRACTS 
—DUE PROCESS OF LAW.—(1) In 1854 the charter of the 
city of Brooklyn (Laws of New York, 1854, pp. 871, 
878-881, chap. 384, §$ 24, 26, 29, 30, 33, tit. 5, ‘* of the col- 
lection of taxes and assessments’’), provided that the 
collector should sell property for unpaid taxes and as- 
sessments for the lowest term of years for which any 
person would purchase it, and that the purchaser 
should receive a certificate of sale, which, when re- 
corded in the collector’s office, should coustitute alien 
on the premises sold. The owner might redeem within 
two years by paying the purchase-money, any other 
tax paid by the purchaser, and fifteen per cent in addi- 
tion. In case theland was not redeemed within the 
specified time the collector should execute to the pur- 
chaser a proper conveyance of the lands sold, and there- 
upon the purchaser might obtain possession by sum- 
mary proceedings. In 1885an act (Laws of New York, 
1885, p. 702, chap. 405, § 15) was passed providing that’ 
no special proceeding should be maintained to compel 
the execution of any lease upon any sale for taxes 
made more than eight years prior to its passage unless 
brought within six months thereafter, and that after 
the lapse of the six months all sales made more than 
eight years prior to the passage of the act should be 
cancelled, and that the liens of the certificates of sale 
should cease. Prior to the enactment of this statute, 
there was a longer limitation for suits to enforce the 
execution of conveyances from the collector. Held, 
that this act was not uncoustitutional, as impairing 
the obligation of contracts, because it prescribed a 
shorter period within which actions might be brought, 
it being competent for the Legislature to impose such 
shorter limitation provided it be reasonable. It is the 
settled doctrine of this court that the Legislature may 
prescribe a limitation for the bringing of suits where 
none previously existed, as well as shorten the time 
within which suits to enforce existing causes of action 
may be commenced, provided, in each case, a reason- 
able time, taking all the circumstances into consider- 
ation, be given by the new law for the commencement 
of suit before the bar takes effect. Terry v. Anderson, 
95 U. 8. 628, 6832; Koshkonong v. Burton, 104 id. 668, 
675; Mitchell v. Clark, 110 id. 633, 643. The latest case 
upon the subject in this court is McGahey v. Virginia 
(In re Brown), 135 id. 662, 701, 705, 706, in which the 
above principle is affirmed, the court saying: “‘ No one 
rule as to the length of time which will be deemed rea- 
sonable can be laid down for the government of all 
cases alike. Different circumstances will often require 
a different rule. What would be reasonable in one olass 
of cases would be entirely unreasonable in another.” 
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We cannot say that the limitation prescribed by the 
act of 1885 is unreasonable when applied to those who 
neglected, for eight years prior to its passage, to de- 
mand the conveyances or leases to which they were 
entitled. The period within which actions must be 
brought was a matter resting primarily with the leg- 
islative department of the State government; and as 
statutes of limitation have for their object, and are 
deemed necessary to, the repose and security of so- 
ciety, the determination of that department should 
not be interfered with by the courts, unless the time 
allowed tc bring suits upon existing causes of action 
is, in view of all the circumstances, so short as not to 
give parties affected by it a reasonable opportunity 
to protect their rights under the new law. (2) 
Nor is it unconstitutional because it provides for 
the cancellation of the sales, and the determ- 
ination of the lien of the certificates of sale, in 
case proceedings to compel the execution of leases are 
not commenced within six months after its passage, 
since the substantial acquisition of the purchaser is a 
right to a conveyance, or lease, after the expiration of 
the period of redemption, and not a right to a perma- 
nent lien irrespective of reasonable limitations pre- 
scribed by the Legislature. (3) Nor does the cancella- 
tion of the record of sales, as commanded by the act, 
deprive the purchaser of his property, without due 
process of law, in violation of the fourteenth amend- 
ment (Const. U. S., 14th amend., §1), his property be- 
ing a right to a conveyance or lease after the expira- 
tion of the period of redemption, and the cancellation 
of the certificates being simply a reasonable limitation 
imposed upon the enforcement of that right. U.S. 
Sup. Ct., Nov. 24, 1890. Wheeler v. Jackson. Opin- 
ion by Harlan, J. Affirming 105 N. Y. 681. 


——___>___—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


INSURANCE—CONDITIONS—FORFEITURE.—An insur- 
ance policy prv vided that a note taken for the pre- 
mium should be accepted as payment only until ma- 
turity, that if not paid at maturity the policy should 
be void while it remained unpaid, and that, on pay- 
ment of the note after maturity, the policy should be 
in force from such payment. The property was burned 
after maturity of the note, and while it remained un- 
paid. Held, that a tender of payment after the fire 
would not revive the company’s liability. The time of 
credit was so short that it can scarcely be contended 
that the date of payment had escaped the memory of 
the appellee. The appellee was required to know the 
time the note matured, and the duty rested upon him 
to pay his note without notice or demand from the ap- 
pellant. In the case of Insurance Co. v. Leonard, 80 
Ind. 278, it is held that a policy of insurance is gov- 
erned by the same principles applicable to other agree- 
ments involving pecuniary obligations. It is also held 
in the same case that where a policy provides that if 
premium notes are given and are not paid the policy 
shall become void. It is a good defense to an action 
on the policy that the premium notes were unpaid at 
the time of the loss, and this is in accordance with the 
holdings of this and other courts. Insurance Co. v. 
Henley, 60 Ind. 515; Willcuts v. Insurance Co., 81 id. 
300. The case of Thompson v. Insurance Co., 104 U. S. 
252, is directly in point in this case. In that case the 
court says that ‘‘ it appears from the special pleas that 
the policy contained the usual condition that it should 
become void if the annual premiums should not be 
paid on the day when they severally became due, or if 
any notes givenin payment of premiums should not 
be paid at matnrity.”” And distinguishing between 
that case, and the case of Insurance Co. v. French, 30 
Ohio St. 240, the court further says: ‘“‘ But in this case 





the policy does contain an express condition to be void, 
ifany note given in payment of premium should not 
be paid at maturity. We are of the opinion therefore 
that while the primary condition of forfeiture for non- 
payment of the annual premium was waived by the ac- 
ceptance of the notes, yet, that the secondary condi- 
tion thereupon came into operation, by which the 
policy was void if the notes were not paid at ma- 
turity.’’ It is further said by the court in that case: 
‘“*The third replication sets up a usage on the part of 
the insurance company of giving notice of the day of 
payment, and the reliance of the assured upon having 
such notice. This is no excuse for non-payment. The 
assured knew, or was bound to know, when his pre- 
miums became due.” Further on the court says: 
‘The reason why the insurance company gives notice 
to its members of the time of payment of its premiums 
is to aid their memory, and to stimulate them to 
prompt payment. The company is under no obliga- 
tion to give such notice, and assumes no responsibili- 
ties by giving it. The duty of the assured to pay at 
the day is the same whether notice be given or not. 
Banks often give notice to their customers of the ap- 
proaching maturity of their promissory notes or bills 
of exchange, but they are not obliged to give such no- 
tice, and their neglect to do it would furnish no excuse 
for non-payment at the day.’”” What we have quoted 
applies with full force in this case. Ind. Sup. Ct., Sept. 
24, 1890. Continental Ins. Co. v. Dorman. Opinion by 
Olds, J. 


INSURANCE — FIRE — “‘ HOUSEHOLD FURNITURE.” — 
The term ‘‘ household furniture” in a policy of insur- 
ance, when not otherwise restricted, includes all arti- 
cles necessary and convenient for housekeeping, such ~ 
as @ sausage mill, churn, cook stove, dishes, kettles, 
etc., not particularly specified. Plaintiff was permit- 
ted to prove the value and loss of a sausage-mill, churn, 
cook stove, clothes-rack, carpets, dishes, kettles, 
spoons, knives and forks, and other articles of house- 
hold use. Appellants insist that the evidence was im- 
properly admitted, for the reason that the articles 
specified were not household furniture within the 
meaning of the policy. It may be true, as claimed, 
that such articles would not ordinarily be found for 
sale in a furniture store, but there is nothing in the 
policy to indicate an intention to restrict the words 
therein used to furniture which would be so found. The 
term ‘household furniture ’’ includes goods, vessels, 
utensils and other articles necessary and convenient 
for housekeeping. See title ‘‘ Furniture,”’ in Webst. 
Dict.; Bouv. Law Dict.; 8 Am. & Eng. Enc. Law, 985; 
9 id. 782. As used in the policy, the term was no doubt 
designed to include all articles of household furniture, 
not otherwise specified, while in the dwelling-house. 
The evidence in question was therefore properly ad- 
mitted. Iowa Sup. Ct., Oct. 7, 1890. Reynolds v. /owa 
& N. Ins. Co. Opinion by Robinson, J. 


LIENS—AGRICULTURAL LABORERS.—The words “any 
contract ’’ as used in the Code of Alabama, section 3078, 
declaring that agricultural laborers shall have a lien 
upon the crops grown during the current year for labor 
and services rendered in the cultivation of such crops 
un * “‘any contracts’ for such labor and services, in- 
clude an implied as well as an express contract. The stat- 
ute, the general policy of which is the securement to the 
laborer of the just reward of his labor, is founded on 
the principle of honesty and good conscience, that no 
person shall be permitted to take and enjoy the fruits 
of another’s toil without making just compensation. 
Its beneficial provisions should not be so narrowly and 
strictly construed as to defeat its just and humane pur- 
poses. The statute does not require that the contract 
shall be express. Its words, “any contract,’’ are com- 
prehensive enough to include implied as well as ex- 
press contracts. Giving to the words of the statute 
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their fair and plain import and scope, any coutract is 
sufficient to originate the lien, which, if the labor is 
rendered, is sufficient to create a debt or liability. 
The lien may be based on an implied contract. Nel- 
son v. Railroad Co., 51 lowa, 184; 2 Jones Liens, § 1236. 
Ala. Sup. Ct., June 27, 1890. Wilson v. Taylor. Opin- 
ion by Clopton, J. 

MARRIAGE—MECHANICS’ LIEN ON WIFE'S PROPERTY. 
—A wife having consented that her husband should, 
at his own expense, build houses on land held by title 
of record ‘“‘to her sole and separate use,’’ the con- 
tractor who furnished the materials and built the 
houses, supposing that the husband was the owner, is 
not entitled to a mechanics’ lien, though the wife 
knew that the contractor was at work on the houses. 
Plaintiff's claim must be sustained, if at all, upon the 
theory that he rendered the services and furnished the 
materials “by consent of the owner of the land,” 
within the meaning of the statute. ‘* Consent’’ means 
the unity of opinion; the accord of minds to think 
alike; to be of one mind. Consent involves the pres- 
ence of two or more persons; for without at least two 
persons there cannot be a unity of opinion, or an ac- 
cord of minds, or any thinking alike. When the stat- 
ute uses the words “ by the consent of the owner of 
the land,”’ it means that the person rendering the ser- 
vice or furnishing the materials and the owner of the 
land on which the building stands must be of one 
mind in respect to it. The words ‘‘consent of the 
owner’’ are used in the statute as something different 
from an agreement with the owner; and while it may 
be urged that they do not require such a meeting of 
the minds of the parties as would be essential to the 
making of a contract, there must be enough of a meet- 
ing of their minds to make it fairly apparent that they 
intended the same thing in the same sense. It cannot 
be supposed that the statute was designed to be made 
a cover for entrapping a party into a seeming consent 
when there was no real one. Without this degree of 
unanimity there could be no real consent. Gilman v. 
Disbrow, 45 Conn. 563; Flannery v. Rohrmayer, 46 id. 
566. It is plain from the finding that Mrs. Holt never 
consented to the thing which the plaintiff claims. She 
consented indeed to the building of houses on her land 
by her husband, upon his promise that they should be 
built without any expense to her, and without any risk 
to her interest in the land. She did not consent even 
that her husband should build them at her expense or 
upon the credit of her land. Much less did she ever 
consent that the plaintiff should build them at her 
charge. Nor is there any thing in the facts to estop 
Mrs. Holt. She had made an arrangement with her 
husband in the nature of a contract between herself 
and him by which he was to build the houses at his 
own expense. She knew that the plaintiff was at work 
on the houses, but she supposed he was acting upon 
the sole credit of Mr. Holt. She never knew that he 
had or claimed to have any right of lien on her land. 
She had the right to act upon the belief that the plain- 
tiff had not neglected to examine the records or to as- 
certain the exact authority which Mr. Holt had in the 
premises. An estoppel implies some fraud or neglect 
of duty in the party estopped. Neither is chargeable 
to Mrs. Holt. There could be no duty resting upon her 
to communicate facts to the plaintiff of which he was 
ignorant only by his own negligence. One setting up 
an estoppel in pais is himself bound to the exercise of 
good faith and due diligence to know the truth. Moore 
v. Bowman, 47 N. H. 494. To sustain the plaintiff's 
claim would be equivalent to a fraud on Mrs. Holt. It 
would be to visit on her the result of the plaintiff's 
own negligence. Conn. Sup. Ct. Err., Feb. 17, 1890. 
Huntley v. Holt. Opinion by Andrews, C. J. 


WILLS—CONSTRUCTION.—A devise of a farm to ason, 
on condition that he “shall maintain and support my 





daughter Alice out of said property * * * during 
her natural life,’’ does not require the daughter to live 
on the farm in order that she may receive such sup- 
port. This clause provides in general terms for the 
support and maintenance of Alice out of the home- 
stead farm, which we understand to mean that the 
homestead farm shall be charged with her mainten- 
ance, and perhaps that she should be supported out of 
the products thereof, but has no reference to the place 
where she shall reside. The clause contains no provis- 
ion requiring Alice to live on the land devived to Silas, 
or in his family, or at any other specified place. 
Neither is there any thing in the surrounding circum- 
stances, as they existed when William Field died (in 
so far as such circumstances are disclosed by the testi- 
mony preserved in the bill of exceptions), which will 
authorize the court to say that he intended any such 
restriction upon the right of Alice to a support out of 
the farm. We are not informed whether the father 
thought Alice would die young or live to old age, 
whether she would marry or remain single, or whether 
she would be a helpless invalid or able to labor and 
care for herself. His opinion on these subjects is a 
matter of mere conjecture. Moreover, his devises to 
all his other children were unconditional and absolute. 
Why should he impose a restriction, or, rather, why 
should it be conjectured that he intended a restric- 
tion which he did not express, upon the enjoyment by 
Alice of the only provision made for her in his will, 
except an interest in certain rents, from which she 
realized $64 only? It could not have escaped his 
thought that the changing circumstances of his family 
might, in after years, render it improper that she 
should reside with Silas, and unjust and cruel to re- 
quire her to do so. To adopt the construction con- 
tended for by the learned counsel for the defendant, 
the court will be compelled to read the sentence “‘ out 
of said property above described ’’ thus: ‘“‘ Out of and 
upon said property,’ etc. In view of the plain lan- 
guage of the provision in question, yet at the same 
time giving due weight to what may reasonably be sup- 
posed to have been the intention of the testator, we do 
not feel authorized to make this interpolation. The 
provision must be construed, just as it reads, as giving 
Alice the absolute right to her maintenance out of the 
homestead farm, without restriction as to the place of 
her residence. The learned Circuit judge negatived 
the existence of such restriction. Wis. Sup. Ct., Sept. 
23, 1890. Dickson v. Field. Opinion by Lyon, J. 
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A DELECTABLE BALLAD OF THE JUDGE 
AND THE MASTER. 


By Tom TAYLOR. 


{The story told in this admirable old English ballad is 
strictly true in every particular, Lord Denman, one of the 
judges of Assize for the Norfolk Circuit, and the celebrated 
Doctor Whewell, the master of Trinity College, Cambridge, 
being the chief characters in the little drama, which was very 
interesting while it lasted. The master’s lodge at Trinity has 
been, since Henry the Eighth’s time, the home of the judges 
of the Cambridge Assizes. Lord Denman, on this celebrated 
occasion, thought that he had as good a right to return from 
court to his lodgings through the back or front gate of Trinity, 
as he might think proper, and took it into his head to choose 
the former. Doctor Whewell, the greatest man in the world 
within the precincts of hisown domain, and certainly any 
thing but the smallest beyond them, issued his orders that 
the judges were to enter by the first gate; and, in order that 
his mandate should not be misunderstood, he went himself 
and saw that the porter secured the back gate. Lord Den- 
man however, made his way in by the mere force of will, as 
Gloucester did through the tower gates against the Bishop of 
Winchester, in Shakespeare’s Henry the Sixth. Porters 
Watts and Moonshine were living entities, and Green was 


| high sheriff of Cambridgeshire at the time.] 
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The stout Master of Trinitee 
A vow to God did make, 

The judge, or sheriff, through his back door 
Their way from court should take. 


And syne he hath closed his big, big book, 
And syne laid down his pen, 

And dour and grimly was his look, 
As he called his serving men :— 


“ Come hither, come hither my porter, Watts! 
Come hither, Moonshine, to me! 
If he be judge in the Justice Hall 
I'll be judge in Trinitee. 


And Sheriff Green is a lordly man 
In his coat of the velvet fine ; 

But he’l: rue the day that he took his way 
Through back gate of mine! 


Now bolt and bar, my flunkies true, 
Good need is ours, I ween; 

By the trumpet so clear, the judge is near, 
And eke bold Sheriff Green.” 


Oh a proud, proud man was the master to see, 
With his serving men behind, 

As he strode down the stair with his nose in the air, 
Like a pig that scents the wind. 


And they have barr’d the bigger gate 
And they have barr’d the small, 

And soon they espy the sheriff's coach 
And the sheriff so comely and tall. 


And the sheriff straight has knocked at the gate, 
And tirled at the pein: 
“*Now open, open, thou proad porter, 
And let my lord judge in!” 


“ Nay, Sheriff Green,’’ quoth the proud porter, 
“ For this thing may not be; 
The judge is lord in the Justice Hall, 
But the Master in Trinitee.”’ 


Then the master smiled on Porter Watts, 
And gave him a silver joe; 

And as he came there with his nose in the air, 
So back to the lodge did go. 


Then out spoke the grave lord justice,—“* Ho! 
Sheriff Green what aileth thee ? 

Bid the trumpets blow, that the folk may know, 
And the gate be opened free.” 


But a troubled man was the Sheriff Green, 
And he sweated as he did stand ; 

And in silken stock each knee did knock, 
And the white wand shook in his hand. 


Then black grew the brow of the judge, I trow, 
And his voice was stern to hear, 

As he almost swore at Sheriff Green, 
Who wrung his hands in fear. 


“* Now out and alas, my lord high judge, 
That I this day should see! 
When I did knock from behind the lock, 
The porter thus answered me: 
* That thou wert lord in the Justice Hall, 
But the Master in Trinitee.’ 


“ And the master hath bid them bar the gate 
*Gainst kaisar or ‘gainst king.” 
“ Now, by my wig!’ quoth the judge in wrath, 
“ Such answer is not the thing. 


“ Break down the gate and tell the knave 
That would stop my way so free, 
That the wood of his skull is as thick to the full 
As the wood of the gate may be!"’ 


That voice so clear when the porter did hear, 
He tremble: exceedingly ; 

Then soon and straight he flung open the gate, 
And the judge and his train rode by. 





WILLIAM A. BEACH. 


ROM a number of letters commenting on our 

recent Reminiscences of William A. Beach we 

select the following extracts. The first is from an 
experienced public speaker, not a lawyer: 


“Mr. Beach is a great tradition in our city, but his 
fame suffers from indiscriminate and fulsome lauda- 
tion. I heard him frequently in his prime, and recog- 
nized both his power and his limitations. I think he 
owed more than any man I have ever heard to his im- 
posing physical personality, and this too often made 
men blind to his grave defects as a thinker or aspeaker. 
When confronted by an antagonist like John K. Por- 
ter or William M. Evarts, he always seemed to me tur- 
gid and bombastic, and in the Brooklyn trial (at which 
I was present) he suffered by comparison with those 
thoroughbly-disciplined minds. As you say, he had no 
sense of humor, and without this an orator loses his 
appreciation of the relative proportions of light and 
shade. There was a monotonous pomposity in his 
manner which always wearied me, and I have never 
been able to escape the conviction that there was some- 
thing essentially theatric in the man’s whole nature. 
His vocabulary was to me always in excess of his 
thought. I fear that I do not render him justice, for 
I know, and your article makes it clear, that he was 
regarded as one of the greatest forensic orators of our 
time. Possibly the impressions of Mr. Choate’s argu- 
ment in the Burden case, to which I listened this week, 
are so fresh and so entrancing as to disqualify me 
from being a fair critic of Mr. Beach. In keenness of 
intellect, closeness of argument, delicacy of humor, 
splendor of diction and’ charm of manner, Mr. Choate 
appears to me immeasurably the greater man.” 

Our correspondent is not alone in admiration of 
Mr. Choate. In riding between Troy and Albany 
the other day, we overheard a young commercial 
‘¢ gent” commenting on him as follows: ‘‘ They 
had a big lawyer from New York — Joseph A. 
Choate. He’s president of the Union League Club, 
and he gets anywhere from $200 to $500 an hour” 
—(not from the club, we infer)—he’s the son of a 
big lawyer that used to live down in Massachusetts.” 
Probably the genial subject of this eulogy wishes it 
were all true,and so do we wish it. Virgil was right in 
saying that Rumor ‘‘ vires acquirit eundo.” The next 
extract is from a celebrated clergyman, lawyer and 
legal author allin one, who knew Beach intimately: 

‘**T was exceedingly pleased with your fine and 
truthful analysis of that remarkable man, remarkable 
alike in his great powers and his great defects, both 
intellectual and moral. * * * In my judgment you 
have made no mistake in your analysis of him as a 
lawyer and a pleader. I heard his long speech of thir- 
teen days in the Beecher trial, and I agree with youin 
the opinion that it was ‘a failure.’ He undertook to 
do a ‘big thing’ in the number of words used, and in 
this committed a terrible blunder. He could have said 
all that should have been said in one day, and with 
much better effect on the jury and the public.” 

Truer words than the last sentence were never 
spoken. The last extract is from a very witty and 
distinguished lawyer of the city of New York, who 
once lived in Troy, and kuew Beach intimately: 

‘‘T have snatched a moment from more engrossing 
though less pleasant pufsuits, to read with much en- 
joyment your capital article on the late William A. 
Beach. It is very good, very witty and very just. I 
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have written few better things myself than your sug- 
gestion that an invitation to euter the ark, unless on 
legal business, would have been declined—certainly he 
would never have imitated the camel, and ‘humped 
himself’ to get iv. I like your estimate of him tvo 
because it is not fulsome, and recognizes the fact that 
with his many admirable qualities be was full of hu- 
man weaknesses, like the rest of us. He certainly had 
no claim to be deemed a man of culture. A member 
of aliberal profession, who really believed that the 
earth is flat, and that the sun is about two hundred 
and fifty miles off, and passes over the earth back and 
forth every day with a species of reciprocating motion, 
certainly could not claim to be highly cultivated. Con- 
trast this gross ignorance of the plainest scientific facts 
with the almost universal intelligence of his old-time 
rival, Townsend, and I can’t help thinking that the 
latter was the greater man, not a greater orator, but a 
fuller, all-round character, and much more lovable.” 





NEW BOOKS AND NEW EDITIONS. 


THE AMERICAN DiGEST, ANNUAL, 1890. 

This volume of some twenty-two hundred pages, 
published by the West Publishing Company of St. 
Paul, is a consolidation of the American with the Com- 
plete Digest, and in addition to the matter of its pred- 
ecessors contains the matter which has heretofore 
been peculiar to the Complete Digest, namely, Selected 
English Cases, Decisions of the Circuit Courts of Ohio 
and the County Courts of Pennsylvania, Memoranda 
of Annotations in various legal publications, and Notes 
of Current Legislative Enactments. It is represented 
to contain abstracts of above eighteen thousand cases, 


and is ** werry fillin’ at the price” of $8. The prompt-~ 


ness with which it appears is rather phenomenal, but 
is explained by the fact that it only comes down to 
September Ist, which the publishers call the “ court 
year.” Hereafter the work will cover the period from 
September to September. 

oo 


FOURTEENTH ANNUAL MEETING OF THE 
NEW YORK STATE BAR ASSOCIATION. 


HE fourteenth annual meeting of the New York 
State Bar Association will be held in this city 
January 20 and 21, 1891. Undoubted assurances have 
been received that this meeting will be exceptionally 
interesting and useful to the profession. This, with 
the important matters to be considered, with the pleas- 
ure of meeting members of the bar from all parts of 
the State will, it is believed, render it agreeable and 
profitable to attend this meeting. 

Hon. Matthew Hale, president of the assuciation, 
will deliver the opening address. 

The annual address will be delivered by Hon. John 
S. Wise — his subject being ‘‘ New Sources of Litiga- 
tion,’ under which he will discuss the character of 
controversies which have arisen between electrical en- 
terprises. 

Among the subjects which will be introduced for 
discussion will be the proposed amendments to article 
6 of the Constitution, and also the following: ‘Can 
the present system of reporting the decisions of the 
courts of this State be substantially improved, and if 
so, by what methods?” 

It is hoped that this discussion will bring out the 
views of the association and the profession as to the 
present condition of Jaw reporting. 

The submission of reports or memorials containing 
facts and suggestions touching the amendments of the 
general corporation laws, passed at the last session of 
the Legislature of the State of New York, with a reso- 
lution providing for the appointment of a committee 
to prepare and present a bill to the Legislature of 1891, 
providing for the amendment of those laws. 





The expediency of the appointment of a committee 
to confer with the Legislature, in relation to constitu- 
tional amendments to the judiciary article, will also 
be considered. 

Members who cannot attend are respectfully re- 
quested to prepare papers containing their views on 
the various subjects to be considered by the associa- 
tion, and transmit them to the secretary, to be read at 


the meeting. 
Papers by eminent members of the profession will be 


read. 

The arrangements for the annual dinner have not 
been completed. They will however be announced in 
the general programme to appear in the LAw JOURNAL 
hereafter. 

L. B. Proctor, 
Secretary. 


NOTES. 


‘HE case of Stanley v. Powell, recently decided by 

Denman,J., is interesting as a direct authority that 
inevitable accident is a good defense to an action of 
trespass for personal injuries. Such, of course, has 
long been settled law in America, the leading cases 
being Brown v. Kendall, 6 Cush. 292, in the Supreme 
Court of Massachusetts, and The Nitro-giycerine Case, 
15 Wall. 524, in the Supreme Court of the United 
States. Both are stated in Pollock Torts, pp. 123-5. 
In the latter case it was said that no one is responsible 
for injuries resulting from unavoidable accident while 
engaged in a lawful business, and the measure of the 
care to be taken against accident, in order to avoid lia- 
bility, is that which a person of ordinary prudence and 
caution would use if his own interests were affected, 
and the whole risk were his own. But in England 
while there is little doubt that this principle correctly 
represents the law, it has been possible to quote au- 
thority for the opposite view, that a man who acts 
voluntarily acts at his own risk, and if damage tuo 
another person ensues, he is liable for this, although 
chargeable neither with intent nor negligence. When 
however the authority comes to be examined, it re- 
solves itself to a considerable extent into arguments 
advanced by counsel or mere dicta of judges. See 
Pollock Torts, p. 127; Holmes Common w, lec- 
ture III. On the other hand, even in shooting 
cases, where special care might be supposed to be re- 
quired, it was long ago held settled that entire absence 
of blameworthiness on the part of the actor excuses him 
from liability. Thus in Weaver v. Ward, A. D. 1616, 
Hobart, 134, while it was said, ‘‘no man shall be ex- 
cused for a trespass,’’ the proviso was added, ‘‘ except 
it may be judged utterly without his fault.” In many 
of the subsequent cases, which might have been ex- 
pected to raise the question of the defendant’s liability, 
such as Leame v. Bray, 3 East, 593, and Hall v. Fearn- 
ley, 3 Q. B. Div. 919, the decision was only concerned 
with the form of the action, whether it should be case 
or trespass, or with matters of pleading, though in 
Wakeman v. Robinson, 1 Bing. 213, Dallas, C. J., seems 
to have practically adopted the principle laid down in 
Weaver v. Ward. Inthe more recent case of Holmes 
v. Mather, L. R., 10 Ex. 261, where the plaintiff had 
been knocked down by ranaway horses, and the plea 
of inevitable accident might well have been discussed, 
the decision rather went upon the ground that the ac- 
cident was an ordinary risk of the road, the conse- 
quences of which the plaintiff, asa member of the pub- 
lic using the road, was bound to put up with. In the 
recent case before Denman, J., the evidence showed 
that a shot from the defendant’s gun, without any neg- 
ligence on his part, glanced from the bough of a tree 
and hit the plaintiff. Both plaintiff and defendant 
were members of a shooting party, the latter for pleas- 
ure, the former as a servant, and in analogy to Holmes 
v. Mather, it might have been said that the plaintiff 
by his presence took upon himself the risk of being ac- 
cidentally shot. Mr. Justice Denman however did not 
thus shirk the main question, and following the ten- 
dency of the English cases, and though without ex- 
pressly mentioning them, the settled law of the Ameri- 
can cases, he held that the want of negligence on the 
part of the defendant, or in other words, inevitable 
— excused him from liability.—Solicitors’ Jour- 
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CURRENT TOPICS. 


HE current Forum has an article by Mrs. Eliza 
Lynn Linton, on ‘The Revolt against Matri- 
mony.” The lady has the covrage to call a spade a 
spade, even if it is the ace of spades. But she 
grossly exaggerates when she says: ‘‘The modern 
woman who is content with marriage, maternity 
and domestic life alone, is as rare a being as the 
black swan of the past.” Why, ‘‘ the woods are full 
of them.” The poor dear lady also has the submis- 
siveness of the typical English wife, and thinks the 
English law is right which denies the wife a divorce 
for adultery unless her husband has kicked her or 
slapped her face. She observes: ‘‘A man's unfaith- 
fulness doesnot count for so much in his life, nor 
ought it, save under conditions of personal insult 
and cruelty to the wife, because it does not entail 
the same consequences. Whatever the new moral- 
ity may say, and however desirable it may be to 
have a like standard for the sexes, we are very far 
yet from the practice, and as society is now consti- 
tuted it is mere hypocrisy to suppose that the two 
things are identical. While property in many 
countries descends through the man, and children 
inherit the father’s estate and name, no reasoning 
on abstract principles can make the aberrations of 
a man as serious as those of a woman who gives her 
husband an illegitimate son to inherit his name and 
estate, and who cheats him of his love, his care and 
his money for a child not hisown. Thisis common 
sense as well as true apportionment. And while our 
estimate of morals follows, as it does, their social 
effects, we shall not alter this apportionment.” This 
reasoning will not bear analysis, whether uttered 
by Mr. Gladstone or by Mrs. Linton. It is undoubt- 
edly morally worse for a woman to commit adultery 
than for a man, but only because she sins more 
deeply against her nature and falls lower than the 
man. Any woman criminal is worse than a man 
criminal. But the real question is, is not adultery 
per se in the man a sufficient cause for freeing a 
chaste woman from his embraces? How much worse 
is his adultery because he is also violent toward her? 
For which is the divorce given, the adultery or the 
violence? The English idea on this subject is as 
beefy as that of a stock-breeder who is sedulous 
only to keep the pedigree pure. Adultery is only 
wrong in the woman, forsooth, because it tends to 
roil the fountain of descent! And it is not so wrong 
in the man who stirs up the fountain, and dishonors 
his neighbor! The idea is too beastly and disgust- 
ing for any conscience but that of John Bull to 
entertain, and it is a true survival of the boasted 
common law which made the man ‘‘the superior 
person,” and the woman ap humble slave to his pas- 
sion and caprice. We believe England has a 
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monopoly of this barbaric notion, and is likely 
always to keep it. Mrs. Linton favors extending 
the grounds of absolute divorce tc hopeless mad- 
ness, persistent drunkenness and felony. How she 
reconciles her liberality in this with her strictness 
about mere adultery does not clearly appear. She 
seems to think it is worse to be a voluntary drunkard 
or even an involuntary madman than a mere: adul- 
terer! On this point she says: 


“* Grant that divorce should be easier to obtain than 

it is at present, and that at least two other causes 
should be included, namely, hopeless madness and 
persistent drunkenness; these would leave the mar- 
riage tie very much closer and more sacred than the 
advocates of freelove demand. And with both these 
conditions the good of the State and of the family 
would be consulted. For neither madness nor drunk- 
enness in the parent gives worthy citizens to the State 
or makes a decent home for the family. And to pre- 
vent sham eful births, if possible, comes well within the 
right of wise legislation. To these causes of divorce 
Should be added felony. We make too little account 
of the disgrace of crime. With the exclusiveness of 
chivalry we have lost some of its noble disdain of dis- 
honor. We have ‘slopped over’ into such excessive 
pity as to blur the line of demarcation between shame 
and steadfastness. The individual must be rehabili- 
tated at all costs. The price to be paid is the weaken- 
ing of our national sense of honor, our comparative 
indifference to dishonor, our indistinctness of line as 
to what is right and what is wrong, our disastrous ap- 
plication of the personal sweetness of Christian for- 
giveness to public defaulters, and our conclusion, that 
after all, it does not much matter. One stain more or 
less—what then? If God is not extreme to mark what 
is done amiss, and if love has displaced the law of 
retribution, what are we that we should be overscrupu- 
lous in our rejection? Hence felony, even of the 
worst kind, does not break the marriage tie. Yet this 
cause, together with madness and drunkenness, might 
well take’ the place of the personal impatience insisted 
on by the free lovers,”’ etc. 
We are clear that Mrs. Linton is right about per- 
sistent drunkenness; not so clear that she 1s right 
about hopeless insanity; and we think she arrays 
good reason for denying divorce for felony, at least 
when it involves imprisonment for less than life. 
We are inclined to believe we should fight shy of a 
man who should get a divorce because his wife had 
become incurably insane, and we think there are 
few self-respecting women who would take such 
an advantage, and that no American community 
would uphold her in it. 


According to the Sun, ‘‘a wild and enthusiastic 
amateur insisted upon practicing the violoncello in 


his flat every day for eight hours, On Sundays he 
usually took an extra whack at it, so as to Keep his 
elbows limber for the coming week. He was sued 
by>a West End swell in an adjoining flat, who 
deposed in court that the violoncello ‘hurt his feel- 
ings’ until he was near dead. There was a long 
array of counsel on both sides, and the court finally 
decided that no man was justified in practicing so 
many hours a day in ‘mansions.’ The court 
expressed the opinion that three hours a day was 
quite long enough for a human being to play a vio- 
loncello, and this judgment has met with the warm- 
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est approval in Great Britain.” We have an indis- 
tinct impression that this question has been fougkt 
out over a piano in this country. We are re- 
minded of the case of Pool v. Higginson, 8 Daly, 
113, in which the plaintiff vainly sought to restrain 
the defendant from trundling his teething baby in 
a carriage overhead by night and day. It was not 
shown that the noise was unreasonable. The court 
concluded that ‘‘ the plaintiff's nervous system was 
in a highly-irritated condition,” or that the house 
must have been built like those in Pentonville, 
described by Thackeray, ‘‘ where you hear rather 
better outside the room than in,” and observed that 
‘*where people indulge their inclination to be gre- 
garious, they must not expect the quiet that belongs 
to solitude.” But if we were a sufferer from a vio- 
loncello, we shouid not think of going to law; we 
would just counter on the fiend with a cornet. 


The junior members of the Albany bar have 
formed a ‘‘ Lawyers’ Club,” itis said. We feel sure 
that at one of their regular meetings there will be a 
full attendance — the monthly dinner to be served 
at the Albany Club. But how do the club propose 
to keep themselves always junior? Have they dis- 
covered the elixir of life? Or do they mean to 
adopt ‘‘ The Custom of Crete,” celebrated in one of 
the old plays, and kill off their members at a certain 
age —say forty-five? Perhaps expulsion at that age 
would answer every purpose. There should be some 
such provision to cut off the superfluous lagging 
veteran. 


It is gratifying to know that the Supreme Court 
of Georgia, in the recent murder trial of Bone, 
refused the defendant a new trial on account of a 
remark by the trial judge when defendant, his fam- 
ily and counsel were passing from the court-room to 
another room to consult, that ‘‘ this is spectacular,” 
and certain remarks by him to the solicitor-general, 
as follows: ‘‘Small potatoes, Mr. Hill. By Mr. 
Hill. And few in the hill, your honor. By the 
court. And stringy at that.” One ought not to 
mind such innocent pleasantries indulged in to 
‘* relieve the austerities” of hanging. We hope the 
court meant no pun by ‘‘stringy.” 


The Albany Times says: ‘It is not unnatural that 
the wife. and daughter of Eyraud, the convicted 
strangler, should endeavor to secure a commutation 
of his sentence; but it is incomprehensible that men 
of means and of supposed intelligence shouid want 
to marry Gabrielle Bompard, his accomplice. Human 
nature — especially French human nature —is- a 
queer thing!” French human nature is not so very 
different from ordinary human nature. Governor 
Hill was strenuously urged to pardon Mrs. Druse, 
who with the help of her children killed her hus- 
band, chopped him up and boiled him, by a man 
who offered to marry her. He said he admired her 
“because she had so much sand.” If he had mar- 
ried her he would have found he had a sand-lot, 





Sabbatarians ought to rejoice at a decision of the 
Minnesota Supreme Court, in Tribune Publishing Co. 
v. City of Duluth, that a newspaper printed and 
published consecutively each week on six days, one 
of which is Sunday, is ‘‘a daily newspaper” within 
the intent of a statute. The newspaper was not 
published on Monday, and thus avoided Sunday 
labor. Pious people ought to oppose Monday, not 
Sunday, newspapers. 


—_>_——_—_ 


NOTES OF CASES. 


N Renihan v. Wright, Indiana Supreme Court, 
October 30, i890, it was held that the custody 

of a corpse, and the right of burial, belong to the 
next of kin, not to the executor or administrator; 
and the courts have power to protect the next of 
kin in the exercise of their right, and that under- 
takers who contract with parents to keep safely the 
body of their deceased child until they should be 
ready to inter the same are liable, on breach of 
such contract, to damages for mental anguish caused 
thereby. The court said: ‘*The decided cases 
bearing upon the question are somewhat confused, 
and are not free from conflict. This confusion and 
conflict arises no doubt in the attempt, on the part 
of some of the courts in this country, to follow the 
decisions of the courts in England, while other 
courts have asserted that the rule of decision in 
that country can have no application in the Ameri- 
can courts. It is quite clear to us that but little 
light can be had upon the question now under con- 
sideration from the decisions found in the English 
reports, for the reason that the jurisprudence of 
that country is peculiarly compounded, embracing 
largely the ecclesiastical element not found in our 
jurisprudence. In that country the partition of 
judicial authority between the Church and the State 
has materially narrowed the powers and actions of 
the common-law courts. This condition is peculiar 
to England, and for that reason their decision upon 
questions kindred to the one before us should not 
exert any controlling influence over the courts of 
this country, where no such partition exists. It is 
asserted, and perhaps truthfully, that Cuthbert, 
archbishop of Canterbury, first introduced burial in 
church-yards in England in the year 750. The 
exclusive power of the ecclesiastics, denominated 
‘ecclesiastical cognizance,’ became both executive 
and judicial soon after the Norman conquest. It 
was executive in taking the dead body into actual 
possession, and guarding its repose in consecrated 
ground, and it was judicial in deciding all contro- 
versies involving the possession or the use of holy 
places, as well as in adjudicating upon the question 
as to who should be allowed to lie in consecrated 
earth, and in fact who should be allowed to be 
interred at all. The clergy monopolized the judi- 
cial power over the subject of burial, while the sec- 
ular courts, stripped of ali authority over the dead, 
were confined to the protection of the monuments, 
or other external emblems of grief erected by the 
living. The heir could maintain no action in the 
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common-law courts for the disturbance of the 
remains of his buried ancestors, the remedy for such 
wrong belonging to the parson in whom was vested 
the freehold of the soil in which the burial was 
made. 8 Coke Inst. 203. The power exercised by 
the ecclesiastical tribunals of England is not spirit- 
ual, but temporal and judicial. It is a legal, secu- 
lar authority, which they have gradually abstracted 
from the ancient civil courts, to which it had origi- 
nally belonged. It will thus be seen by this brief 
review of the law in England upon the subject now 
in hand that the decisions of the courts of that 
country upon the subject of the right of relatives to 
control the bodies of the dead are not authorized in 
this country. As we have no division of power 
between the Church and the State in this country, 
it follows that much of the power exercised by 
ecclesiastical tribunals in England is vested, of 
necessity, in the secular courts here charged with 
the general administration of the law. The neces- 
sity for the existence and exercise of such power 
must be apparent to all. Without it the right to 
take the exclusive control of a corpse, and care for 
and bury it, could not be enforced. The father 
could not legally protect the remains of his chil- 
dren, or the husband of his wife, in the absence of 
such power. While the law might punish the body 
snatcher who desecrated the grave, it would be 
powerless to restore the body to the relatives. The 
courts of this State, in our opinion, possess the 
power to enforce the rights of the appellees in this 
case to the body of their deceased daughter, if the 
iaw gives them the right to its custody, and the 
right to give it decent burial; and they also possess 
the power to assess such damages as may accrue to 
them on account of being deprived of such right 
It will not do to say that the custody of a corpse 
belongs to, and must be interred by, the executor or 
administrator of the deceased, for under our law no 
letters of administration can be granted, except to 
relatives, for the period of twenty days after death. 
In the event of the inability of the relatives to give 
the bond required by law, no provision for the bur- 
ial could legally be made during that period. Cer- 
tainly our law-makers did not understand that no 
one except an executor or administrator had the 
legal right to the custody and burial of a corpse. 
Then in whom is the right vested? In the case 
reported in 4 Bradf. Sur. 503, this question is 
fully considered and passed upon by the Supreme 
Court of New York. * * * The final conclu- 
sions reached by Mr. Ruggles upon the subject of 
the legal aspect of the matters referred to him for 
his report were: ‘(1) That neither a corpse nor its 
burial is subject in any way to ecclesiastical cogni- 
zance, nor to sacerdotal power of any kind; (2) that 
the right to bury a corpse, and to preserve its 
remains, is a iegal right, which the courts of law 
will recognize and protect; (8) that such right, in 
the absence of any testamentary disposition, belongs 
exclusively to the next of kin; (4) that the right to 
protect the remains includes the right to preserve 
them by separate burial, to select the place of sep- 





ulture and to change it at pleasure.’ Following the 
law as announced by Mr. Ruggles in the court above 
referred to, this court held, in the case of Boggart 
v. City of Indianapolis, 13 Ind. 134, that the bodies 
of the dead belong to the surviving relatives in the 
order of inheritance as other property, and that they 
have the right to the custody and burial of the 
same. * * * ‘The courtinstructed the jury, that 
in assessing the damages, they might take into con- 
sideration the mental anguish of the appellees, if 
they suffered any mental anguish on account of the 
matters set up in the complaint. In this instruc- 
tion we do not think the court erred. The case is 
analogous in principle to the case of Reese v. Tele- 
graph Co., 123 Ind. 294. In that case it was held 
that the telegraph company was liable for the men- 
tal anguish occasioned by its failure to deliver a 
message in case of extreme illness. The doctrine 
announced in that case is fully supported by the 
cases of Telegraph Co. v. Cooper, 71 Tex. 507; Hays 
v. Railroad Co., 46 id. 272; Wadsworth vy. Telegraph 
Co., 86 Tenn. 695; Beasley v. Telegraph Co., 39 Fed. 
Rep. 181. The cases rest upon the reasonable doc- 
trine that where a person contracts, upon a sufficient 
consideration, to do a particular thing, the failure 
to do which may result in anguish and distress of 
mind on the part of the other contracting party, he 
is presumed to have contracted with reference to 
the payment of damages of that character in the 
event such damages accrue by reason of a breach of 
the contract on his part. The case of Wadsworth v. 
Telegraph Co., supra, is in some of its features much 
like the case now before us.” 


In Brush Electric Lighting Co. v. Kelley, Supreme 
Court of Indiana, November 26, 1890, it was held 
that the failure of a traveller to notice in the day- 
time an electric light wire on the sidewalk, over 
which she stumbled and fell, is not contributory 
negligence as a matter of law, and will not prevent 
her from recovering for the injuries from the com- 
pany. The court said: ‘‘She had the right to pre- 
sume that the sidewalk was free from obstruction 
until her attention was in some way called thereto, 
and to act upon such presumption. We quote the 
following from Elliott on Roads and Streets, at page 
471: ‘The question of contributory negligence is 
generally for the jury to determine from the cir- 
cumstances of the case. The following cases illus- 
trate the principles above stated in regard to con- 
tributory negligence, and show their application to 
particular facts, When the plaintiff, assuming that 
a sidewalk was safe, and knowing nothing to the 
contrary, permitted her attention to be momentarily 
attracted to some children playing in the street, and 
fell into a hole in the sidewalk from which the 
cover had been removed, she was held not guilty of 
contributory negligence.’ The author cites the fol- 
lowing cases in support of the text: Barry v. Ter- 
kildsen, 72 Cal. 254; Hussey v. Ryan, 64 Md. 426; 
Jennings v. Van Schaick, 108 N. Y. 580; Kelly v. 
Blackstone, 147 Mass. 448. We cite also our own 
case of Gas Co. v. Laehr, 124 Ind. A small wire 





24 


THE ALBANY LAW JOURNAL. 











lying along a sidewalk might very reasonably be 
overlooked by a passer-by who has no notice thereof, 
and the fact that it is overlooked does not neces- 
sarily indicate negligence. We cannot hold, as a 


question of law, that a person may not pass along a 
sidewalk cautiously and fail to observe a small wire 
lying along or across it; and then we can imagine 
many circumstances whereby the attention of the 
pedestrian might be attracted from the sidewalk 
which would be sufficient to divert the attention of 
any reasonably prudent person.” 


In Consolidated Ice Machine Co, v. Keifer, Supreme 
Court of Illinois, November 5, 1890, the owner of a 
building contracted for the erection of a tank on 
the roof, he to provide the necessary supports and 
the contractor to construct the tank thereon. The 
owner put up insufficient supports, and the con- 
tractor, with notice thereof, placed the tank on them. 
They broke and killed plaintiff's intestate, a laborer 
in defendant’s employ. Held, that the owner and 
the contractor were jointly liable. The court said: 
‘*Tt is however claimed that if either defendant has 
been guilty of negligence, resulting in injury to the 
intestate, it is their several negligence, and cannot 
be charged against the other defendant. The evi- 
dence shows beyond dispute that both defendants, 
in respect to the matters being considered, were 
acting together to accomplish a common purpose. 
It is true, the work was apportioned among them, 
but this does not change the common purpose and 
object of their several acts. The brewing com- 
pany, as we have seen, was to fix the location of the 
plant, and provide the truss or support for the tank. 
When this was done the ice company was to erect a 
plant and put the tank upon the support so fur- 
nished. The parts acted by each company looked 
alone to the erection and completion of the refrige- 
rator plant. As said by the Appellate Court: ‘ The 
brewing company was negligent in providing a 
structure which was unsafe and insufficient, whereby 
deceased incurred an extra peril, when at his work, 
not incident to his employment. The ice machine 
company was negligent in directing deceased to 
work in this place of danger, it having knowledge, 
and he being without notice or knowledge of such 
danger, and the successive concurrent negligence of 
appellants, thus united in causing the death of 
Keifer.’ In Cooley on Torts (ist edition), 684, it is 
said: ‘In general, the negligence of third parties 
concurring with that of the defendant to produce an 
injury is no defense. It could at most only render the 
third party liable to be sued also, as a joint wrong- 
doer.’ Railroad Co, v. Mahoney, 57 Penn. St. 187; 
Railroad Oo. v. Terry, 8 Ohio St. 570. In Hilliard 
on Remedies for Torts, page 170, the law is thus 
stated: ‘One injured by the concurrent negligence 
of two persons may maintain a joint action against 
them. Thus where the trains of two companies 
using the same track come in collision, an action is 
maintainable against them jointly for injuries 
incurred.’ Colegrove v. Railroad Co., 20 N. Y. 492. 
Deering, in his work on Negligence, section 359, 
says; ‘An action hes against two persons jointly 





superintending a work which was so negligently 
done that it caused injury to the plaintiff, and it 
makes no difference that one rendered his services 
to the other gratuitously.’ Hawkesworth v. Thomp 
son, 98 Mass, 77. And again: ‘When separate and 
independent acts of negligence of two persons are 
the direct cause of a single injury to a third person, 
it is impossible to determine in what proportion 
each contributes to the injury. Either is responsi- 
ble for the whole injury, and this though his act 
alone might not have caused an injury, and though, 
without fault on his part, the same damage would 
have resulted from the act of the other.’ See Slater 
v. Mersereau, 64 N. Y. 188. In Wharton on Negli- 
gence, section 788, the rule is stated to be, that ‘if 
two or more persons are jointly concerned in a par- 
ticular act, * * * they may be sued jointly;’ 
and so if several persons are jointly bound to per- 
form a duty they are jointly and severally liable for 
omitting to perform, or for performing it negli- 
gently. All persons who co-operate in an act 
directly causing injury, are jointly liable for its con- 
sequences if they acted in concert, or united in 
causing a single injury, even though acting inde- 
pendently of each other. 1 Shear. & R. Neg., § 122. 
In Cuddy v. Horn, 46 Mich. 596, it was held that an 
act wrongfully done by the joint agency or co-ope- 
ration of several persons, or done contemporaneously 
by them, without concert, renders them liable. 
And it was held that if a passenger on one vessel is 
injured by its collision with another, in consequence 
of the negligence of the officers of both, he has a 
right of action against them jointly. See also Stone 
v. Dickinson, 5 Allen, 31; Cooper v. Transportation 
Co., 75 N. Y. 116; 2 Thomp. Neg. 1088. In Rail- 
way Co. v. Shacklet, 105 Ill. 364, which was a case 
where a passenger upon one train of cars was killed 
by the collision with the train of another company 
using the same track, through the mutual negli- 
gence of the servants of the two companies, we said : 
‘We are of opinion that public interests will be best 
subserved by adhering strictiy to the long and well- 


+ established principle that where one has received an 


actionable injury at the hands of two or more wrong- 
doers, all, however numerous, are severally liabie to 
him for the full amount of damages occasioned by 
such injury, and the plaintiff in such case has his 
election to sue ali jointly, or he may bring his sep- 
arate action against each, or any one, of the wrong- 
doers.’ There can in such case be no apportion- 
ment of damages as between the several parties 
whose negligent act and conduct have contributed 
to the injury. Nor can one of the wrong-doers com- 
pel contribution from the others. There can be but 
one recovery for the damages sustained, and this, as 
we have seen, may be several as against each wrong- 
doer, whose acts or negligent conduct has contrib- 
uted to produce the injurious result. And where 
the negligence of two or more persons directly con- 
cur to produce the injury, although one may have un- 
dertaken one part, and another another part, and the 
negligence occurs in the performance of each of the 
several parts of the work which directly contributes 
to produce the injury, all will be jointly liable.” 
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SOME RESTRICTIONS UPON LEGISLATIVE 
POWER. 


N the past few years there have been several notable 
discussions of the power of the State to legislate 
for the common good. One need only refer to Mugler 
v. Kansas, Powell v. Comm., People v. Jacobs, People 
v. Gilson, Yick Wo v. Hopkins, the recent case of 
Crowley v. Christensen, etc., to perceive how great a 
range the discussion has taken. Yet the police power 
is so incapable of sbarply-outlined definition from the 
nature of the thing itself, that we constantly find the 
courts struggling with difficulties that lie above the 
dividing line between legislative usurpation and legis- 
lative power. The very terms of the rule by which 
courts are guided in discussing the constitutionality of 
a statute enacted in an alleged exercise of the police 
power necessarily leave much to the peculiar views. 
habits of thought and prejudices of each particular 
court. ‘‘The courts are at liberty, indeed are undera 
solemn duty, to look at the substance of things when- 
ever they enter upon the inquiry whether the Legisla- 
ture has transcended the limits of its authority. If 
therefore a statute, purporting to have been enacted 
to protect the public health, etc., has no real or sub- 
stantial relations to those objects, or isa palpable in- 
vasion of righta secured by the fundamental law, it is 
the duty of the courts so to adjudge and thereby give 
effect to the Constitution.’”’ Harlan, J., in Mugler v. 
Kansas, 123 U. S. 623. “ But these measures,” i. e., 
police measures, ‘‘ must have some relations to these 
ends. Courts must be able to see from a perusal of 
that enactment that there is some fair, just and rea- 
sonable connection between it and the ends above 
mentioned,”’ i. e., ‘to protect the public health and 
subserve the public comfort and safety.’ In other 
words, the courts scrutimize an act t» see whether it 
has any reasonable tendency to secure the public wel- 
fare. If it has, it is constitutional; if not, not. See 
opinion of Judge Peckham in People v. Gillson, 38 Alb. 
L. J. 93. In consequence of the necessary indefinite- 
ness of the rule some conflict may be found in its ap- 
plication to" particular cases. Courts also, in deter- 
mining the constitutionality of such measures, have to 
deal somewhat with that ‘‘unruly horse, public 
policy.”” What is the common good is involved in the 
decision of the constitutional question. Hence con- 
flict of opinion among the wisest men. Compare West 
Virginia “‘ Order Payment Case’’ (State v. Goodwill, 
41 Alb. L. J. 51) with the Indiana “‘ Order of Payment 
Cases,” 41 id. 224. 

It is the most elementary of learning that under our 
system the policy or expediency of particular legisla- 
tion is committed unreservedly to the Legislature. 
But in the same instrument in which the grant of 
power is made are placed the strongest of safeguards 
for such private rights as are not obnoxious to the com- 
mon good. It is only such rights that the State pro- 
tects. Naturally and reasonably the Legislature, in 
determining the expediency of particular legislation, 
determines also primarily what private rights are ob- 
noxious to the public good. The security of these lat- 
ter however demands the judgment of the final arbiter, 
the courts, upon their opposition to the good of the 
community. What is the common good is involved in 
the decision as well asthe relation of the act to that 
good. In the first place, then, what is the common 
good? It is not the good of the people organized as a 
body politic, the State, or into any of the smaller sub- 
divisions of government, but it is the material good of 
the whole body of the people associated in communi- 
ties. Statutes, then, which reasonably tend to secure 
this good are police measures, and to them private right 
is subordinated. A familiar instance of this legisla- 
tion for the good of the people generally is a health or 





quarantine law. There are however, in the second 
place, classes and orders, various trades and businesses 
among the people. The Legislature cannot legislate 
for the good of one of these at the expense of the others. 
Such is class legislation. But where such distinctions 
exist, and they demand special legislation and are 
themselves the basis of the statute professedly enacted 
for the public good, the statute is not class legislation, 
for the Legislature is providing for the public good in 
the only way it can in meeting these special wants 
by legislation which iz general in its application, yet is 
needed only by those in a particular category. Society 
classifies itself from necessity; hence various wants, 
which are met by appropriate legislation that is gen- 
eral in nature but special in its application. State v. 
Moore, 41 Alb. L. J. 98. 

A statute, then, which is general in its operation and 
is enacted professedly for the common good must se- 
cure, or reasonably tend to secure, the public health, 
the public safety, the public morals or the public wel- 
fare. When however there is a constitutional provis- 
ion requiring legislation to be uniform, or a question 
is raised upon the fourteenth amendment of the Con- 
stitution of the United States, and a statute is enacted 
applying only to a particular class, it must appear that 
the public welfare demands such legislation by reason 
of the distinguishing characteristic of the class, else it 
will be unconstitutional as a class legislation or as de- 
nying. to the citizens of the State the equal protection 
of the laws. 

But, in the third place, there are certain businesses 
in which the public itself hasan interest. Such, for in- 
stance, a granted monopoly to which the public must 
resort, ora ferry franchise at the grant of the sov- 
ereign (Allnut v. Inglis, 12 East, 538; Rorke v. Hayrell, 
4 T. R. 410), or a railroad franchise (Dow v. Beidelman, 
125 U. 8S. 680), or telegraph franchise (Telegraph Co. v. 
Telephone Co., 66 Mo. 399), or telephones ‘Hackett v. 
State, 105 Ind. 250), or a public tobacco warehouse 
(Nash v. Page, 80 Ky. 539), or, after much discussion, 
elevators. Munn v. Jilinois, 94 U. S. 113; People v. 
Budd, 40 Alb. L. J. 504, and Pecple v. Walsh, 41 id. 4. 
The right to regulate the charges of elevators has been 
admitted very reluctantly by the courts, and itself 
represents the extreme to which the doctrine of dedi- 
cation to public use has been carried. The grounds of 
the Gecision are that the owners, having placed them 
in the chain of transit facilities of the country, have 
thereby dedicated them to a public use iu such way as 
to make them practical necessities for the public in the 
transaction of its business. Without them grain could 
not be carried so expeditiously and without such regu- 
lation of them. Stationed as they are in the very way 
of carriage, the regulation of carriers might be practi- 
cally nullified. It is beyond controversy however that 
regulation of such business is as far as the courts have 
permitted the Legislature to interfere with a private 
business, leaving out of consideration for the present 
those cases which I will note hereafter. 

Is there any more legislative usurpation in an at- 
tempt to regulate the charges of a private business by 
statute than in an attempt to regulate its owner’s right 
to select his customers? Reason answers no. The two 
attempts stand upon precisely the same footing. Either 
is beyond the legislative power, and as such power is 
limited by the safeguards for private right in tne Con- 
stitution, the least unjustified interference with one’s 
private right is legislative usurpation, and as such to 
be corrected by the courts. Insuch questions kind, 
uot quantity is considered by the courts. I have never 
seen a case and know of none where the question was 
presented directly. It is however a proposition which 
carries its own answer with it. If there is any confus- 
ion on the subject, it arises from a failure to distin- 
guish those general police measures for the peace and 
good order of society, in which, from the circumstance 
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of a gathered crowd or from other provocations to dis- 
order, a larger control is exercised over some busi- 
nesses than over others from those in which the public 
has an interest from dedication to a public use. The 
former are subject only to same kind of control as 
all other persons and property, greater in degree some- 
times from the need of greater precaution. The latter 
is an exercise of a power coupled with an interest in 
the business itself. I have made this summary of the 
authorities with a view to apply the principles therein 
announced to two recent cases which have come un- 
der my observation. 

Oue arises out of the New York election law. See 
pages 385 and 444, volume 42, ALBANY LAW JOURNAL. 
The other is a case decided by the Michigan court. In 
the judgment of the court there seems some disregard 
of principle in the attempt by the learned judge to 
pursue a sentimental path to what he considers equal 
and exact justice to all. I make use of these two in- 
stances because they perhaps better illustrate the 
special point of the discussion than any immediately 
at my command. They each lie in debatable land, and 
it requires the nicest discrimination and the clearest 
insight into principle to say upon which side of the 
dividing line they lie. With some diffidence I submit 
the following views: The provision of the election law 
attacked is found on page 385, volume 42, ALBANY 
Law JourNAL. I coincide fully with the views of the 
editor there expressed, and hail with pleasure any at- 
tack upon legislative usurpation or upon a doubtful 
exercise of legislative authority when private right is 
unjustly destroyed thereby. The point of attack is 
the compulsory two hours’ recess in the work, with the 
forbidding of any abatement of wages by the master. 
In other words, the State takes the property of the 
master and transfers it to the pocket of the servant as 
a reward to the servant for the performance of a pub- 
lic duty. Such is not a valid exercise of the police 
power. No Legislature can transfer A.’s property to 
B. His property or his liberty may be indirectly at- 
tacked or indirectly destroyed by the adoption of 
mexsures which tend to secure the common good or 
public welfare. Where however the act makes a di- 
rect attack upon A.’s property, even though for a pub- 
lic use, he must be compensated before his property 
can be taken. A fortiori, then, the Legislature cannot 
take his property and give it to B., although B. is 
thereby induced to perform a public obligation. In the 
contract of employment the master has property in his 
right to enforce labor for every hour of the time cov- 
ered by the contract or recover damages for a breach 
of the contract. The laborer’s property is in his right 
to labor and to enforce payment therefor. If the Leg- 
islature were to enact a law requiring the master to 
pay full wages for a half day’s work, basing its power 
upon the elevating and refining influence of leisure and 
opportunity to improve themselves upon a class that 
needed elevation and refining, it would scarcely be 
contended seriously that such statute was constitu- 
tional. Yet the quantity of interference with private 
right in the latter instance only serves to illustrate the 
kind in the former. The common good sought by the 
statute in question is the full expression of popular 
sentiment at the ballot-box. It will be conceded that 
sach expression is for the public welfare, and that the 
means adopted are well adapted to securing this end. 
So would be a provision that some millionaire provide 
funds for a distribution of rewards at the polls to the 
willing and early voter. The millionaire’s property 
has stronger safeguards against legislative power than 
would be allowed it if such a statute should be held 
constitutional. The only distinction between the two 
cases is that the master is a more convenient subject 
from whom to extort the rewards than would be the 
millionaire; and there is besides a plausible necessity 
to so bind him by law that he will not frustrate the 





purpose of the act. No one will deny that the Legis- 
lature may announce a public holiday. I will go fur- 
ther and admit, for I think there is very little doubt 
about it, that it may constitutionally forbid all busi- 
ness and labor on such a day as election day. Forin 
such case there is a conflict between public right and 
private right, and in all such conflicts the latter must 
succumb. Here however there is no conflict between 
the master’s right to his money or the money's worth 
in labor and the common good. It may be conceded 
again that a statute which forbade a master to make 
absence at the polls for two hours on election day a 
cause for discharge or for deducting more than the 
value of such time so lost would be constitutional. For 
such rights are in some sense obnoxious to the com- 
mon good. In no sense however can the master’s right 
to his money or the labor be considered a hindrance 
to a full expression of opinion at the ballot-box. There 
are duties and obligations in this life to the due per- 
formance of which the Legislature may sometimes re- 
move an obstacle, but it cannot offer a reward for their 
performance from the State’s treasury or from some- 
body else's pocket though the performance may tend 
to the public welfare. Such is this case, pure and sim- 
ple, a piece of paternalism in which the State was so 
heedless of the rights of others that it sought to offer 
rewards for the performance of a duty due to it from 
the pockets of disinterested parties. 

So much for the statute in its application to existing 
contracts. In its application to subsequent contracts 
it involved the question of the power of the Legisla- 
ture to regulate the hours of labor. The effect of the 
statute is to shorten the hours of labor two hours for 
those who work by the year or month. The atatute 
however does not forbid a contract by the laborer to 
work during election day, and should he so contract 
in the face of the statute, for knowledge of it is im- 
puted to him as well as to the master, it may well be 
heid that he has waived the personal privilege con- 
ferred upon him by the statute. I do not intend how- 
ever to proceed further in the discussion of this branch 
of the question, which may after all end in such a con- 
struction of the statute by the State courts who have 
not yet spoken as will dispose of the constitutional ob- 
jection. If however the privilege to take two hours on 
election day is held to be one which cannot be waived 
by the employees, then the discussion may include the 
great question, too great for the iimits of this paper, 
can the Legislature make that a day’s labor or a 
month's labor, or a year’s labor, which the conven- 
ience of business or the contract of the parties has not 
made such ? 

I will consider now the basis of the court’s opinion 
in Ferguson v. Gies, 42 Alb. L. J. 453. The statute in 
that case is directed against discrimination on account 
of race or color in the accommodations of inns, res- 
taurants, eating-houses, barber shops, public convey- 
ances on land or water, theaters and all other places of 
public accommodation and amusement. The statute 
was held constitutional in the application to restaur- 
ants. The restaurateur refused to serve a negro at 
the same table and in the same part of the room as he 
served the whites. The case is used only because it 
serves as an illustration of the discussion, and not to 
notice the other points involved iu it. A restaurant is 
not a private business dedicated to a public use in such 
sense that it is a necessity to the public in the transac- 
tion of its affairs within the principle of the cases cited 
above. It is not an inn, nor is its owner subject to the 
liabilities and entitled to the privileges of the inn- 
keeper. He supplies neither board nor lodging to his 
customers. He is simply engaged in supplying the de- 
mands of the public for single meals. So his is a pri- 
vate business and not at all one in which the public 
has an interest. This being the case, he has the nght 
to exclude any person from his place of business who 
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for any reason, fair or not, is obnoxious to himself or 
guests. This is his liberty or right. If therefore a 
statute compels him to serve those whom he has before 
refused to serve, it must, to be constitutional, have 
some fair relation to the public good. What common 
good is subserved then by the admission of negroes to 
equal rights ina restaurant? Is the community any 
wiser or better or its material interests more advanced 
by such admission? The New York court saw the 
practical difficulty in the discussion just here and met 
it in People v. King, 38 Alb. L. J. 413, by reasoning of 
this kind: The common good requires the elevation of 
all classes of society; access to places of public resort 
tend to educate and refine, consequently a statute 
which requires the admission of negroes to such places, 
even though they may be those in which the public has 
no interest, is constitutional. This, with due respect, 
is too theoretical and ideal a basis upon which to sus- 
tain a destruction of a private right. It is not contro- 
verted that the Legislature may regulate the admis- 
sion to or charges of all businesses in which the public 
has an interest. The large majority of the cases cited 
by the Michigan court as sustaining its conclusion are 
of this class. 

It is denied though that the Legislature can inter- 
fere in a private business, where there is no public ne- 
cessity for such interference, arising from the de- 
mands or the welfare of the community. All of us are 
more or less prone to consider the legal rights of an 
oppressed class from the standpoint of the sentimen- 
talist. Weare apt to allow too much to feeling whers 
the reason alone should guide us. A man's right to 
and in and about his property is however too sacred to 
be destroyed, unless it is obnoxious to the public good. 
It is more sacred than the right of any man or set of 
men to enter his place of business for the purpose of 
dealing with him. The latter is a right only on suffer- 
ance, arising not from his manhood or citizenship, but 
solely from a revocable license. Again, the logic of 
People v. King may run to an absurdity. It is to the 
common good that all classes of society should be ele- 
vated; refinement wiil elevate, and is best secured by 
association with the refined; consequently a statute 
which makes it. a misdemeanor to receive the visits 
of negroes at one’s home is constitutional. All rights 
not obnoxious to the common good are sacred, and the 
right to exclude objectionable persons from one’s place 
of business is no less to be protected than the right to 
close the door of one’s home against an obnoxious vis- 
itor. The appeal to the legislative discretion upon the 
expediency of the social enactment is of course much 
stronger than in the other instance; yet if the Legis- 
lature disregards public policy and enacts such a stat- 
ute, the private right of the individual would be de- 
fended in the same way here as in the instance under 
discussion. The truth is that it is outside of the func- 
tions of government in free America to provide refin- 
ing influences for its citizens. It does provide educa- 
tion, but it stops short of seeing that they have admis- 
sion to theaters, skating rinks or restaurants. It re- 
quires a very acute and metapbysical mind to observe 
any depreciation of any class from exclusion from such 
places, or to notice the elevating of any class from ad- 
mission to any or all of them. To work out the com- 
mon good from such effects upon a class is too improb- 
able or rather impossible to base an alleged police 
measure upon them. Again, the right to exclude any 
person from one’s private business is just as much a 
right as the right to fix the price of one's own goods, 
and the legislative power in each instance is the same. 
The logic of these cases would sustain the right of the 
Legislature to regulate the charges of a private busi- 
ness firm or corporation when it had by some chance 
of trade obtained a monopoly of some of the necessa- 
ties of life. I have never discovered that the legisla- 
tive power extended so far. 








Again, the statute confers upon negroes privileges 
and immunities not conferred upon other members vf 
the community. The restaurateur may exclude any 
white man he chooses without having a cause, or with- 
out assigning a cause, or for an unreasonable cause. Yet 
he cannot exclude the negro without assigning a 
cause outside of his color. In the case of the negro, 
he is placed on the defensive immediately. He must 
assign a cause. With the white man, he is not called 
upon to open his mouth unless excessive force in the 
ejectment is shown. Such being the case, that legisla- 
tion, besides being obnoxious to the general objection 
stated above, is class legislation. Some argument is 
drawn in favor of the statute from the general change 
in the policy of our governments towards the negro in 
the past few years. Yet the argument even here fails. 
It has been the policy of the government, as interpre- 
ted by the Supreme Court of the United States, to 
make this class men with equal rights not wards of 
the government for special privileges. The policy is to 
give them equal chances with the white man, and then 
leave them to fight their own battles. A white man 
may be excluded from a private business office with- 
out reason; why may not a negro? If excluded at one 
place, no wrong is done him; he may go to another 
more compliant. It seems that no legal wrong is done 
him in such exclusion, and that the restaurateur has 
exercised a legal right, and that the Legislature has no 
power to destroy that right. I have endeavored to 
treat the question free from the prejudices which the 
learned court so eloquently reprehends in Ferguson v. 
Gies, supra. It is a question of law and not of politics 
or policy, and should be treated as all such questions 
should be, calmly and with respect for the opinions of 
those who hold the contrary. 

(The foregoing is from a Southern contributor. It is 
perhaps hardly necessary to say that we do not assent 
to all his views.—Eb.] 
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RAILROADS—ELEV ATED—RAPID TRANSIT. 
NEW YORK COURT OF APPEALS, DEC., 1890, 


PEOPLE’s RAPID TRANSIT Co. v. DASH. 

The Railroad Act of 1850 does not authorize the building of an 
elevated viaduct through the city of New York, running 
through the center of the blocks and crossing the streets ; 
and such a structure is within the prohibition of Laws of 
1860, chapter 10, section 10, forbidding the construction of 
railroads in that city, ‘in, upon or along” streets or ave- 
nues. 


PPEAL from an order of the General Term, affirm- 
ing au order of the Special Term. 


Albert Stickney, for appellant. 
Geo. A. Strong, for respondent. 


PECKHAM, J. There are two grounds for denying 
this application. 

First. It seems to me plain that the act of 
1860 (chap. 10) interposes an insurmountable ob- 
jection to the granting of it. It is stated in be- 
half of the petitioner that there is no intention 
of building the road through the length of any 
street, but only across such streets as it will be 
necessary to cross in its proposed route through the 
city, from its northern boundary to the City Hall 
Park. The act of 1860 prohibits the building of any 
railroad “in, upon or along any of the streets or ave- 
nues of the city of New York.” It is contended that 
this act, properly construed, only prohibits the build- 
ing of arailroad through the length, or a portion of 
the length, of a street, and does not reach the case of a 
railroad which merely crosses the streets of that city. 
I cannot agree to any such narrowing of what seems 
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to me the plain meaning of the language used in the 
act. If the road was built through the length of a 
street, its location might be fairly described by the use 
of either one of the three words contained in the stat- 
ute, “in, upon or along” such street. But to describe 
aroad which simply crossed a street as being built 
“along’’ such street, would be using language neither 
appropriate nor exact. To say of sucha road that it 
would be “‘in,” or “‘upon” that street at the point 
where the road crossed it, would be both appropriate 
and exact. There is a difference in the meaning of 
these thres words as used in the statute, and some 
effect should be given to such difference. If their 
meaning be construed to simply prohibit a railroad 
along the length of the street, no effect whatever is 
given to this difference. The words used are certainly 
apt to describe a railroad which crosses a street. Such 
a railroad is plainly, for that distance, both “in” and 
“upon’’ the street which it crosses. If not “in or 
upon”’ it at that point, where is it? No description 
of its whereabouts at that particular point is better 
than to say it is “in or upon” the street which it 
crosses. It is sufficient and itistrue. It is not neces- 
sary that the railroad should pass along the surface of 
the street in order to be in or upon it. Mutter of N. 
Y. District R. Co., 107 N. Y. 42. Finch, J., in the 
above case (p. 52), in alluding to the injury which 
street railroads might work to the public rights, and to 
the necessity of guarding and protecting such rights, 
said: ‘* But street railways may occupy every place in 
a city and iron the whole surface, or spin their webs in 
the air over every avenue, or undermine the entire 
system of city streets.’”” The proposed railroad in that 
case was under ground. There is no doubt that a rail- 
way under, or elevated above the surface of a street, is 
still a street railway in that street, and when the road 
crosses the street, either under or above the surface, 
it is still ‘‘in or upon’’ such street at the point of 
crossing. 

The language of the statute seems so plain and ex- 
tensive as to furnish a full and conclusive answer to 
the application of the petitioner. But the researches 
of counsel have brought to light what is thought to be 
a legislative interpretation of the meaning of this lan- 
guage, and it is insisted that whenever the Legisla- 
ture has meant to include the crossing of a street as 
within its permission or prohibition, it has used such 
a word as “‘across,”’ ‘‘ cross” or ‘‘intersect.’’ A care- 
ful examination of those statutes reveals, as it seems to 
me, the fact that those words were generally used with 
reference to the distinction which the context made 
between laying a railroad along a highway or canal, 
and across it. No one supposes that there is no differ- 
ence between a permission to build a road along a 
atreet, and a permission to cross it. But I think that 
in merely crossing it, the railroad at the place of cross- 
ing is “‘in or upon” the street which it crosses, just as 
much as it is in or upon the street along whose length 
it is laid. 

And again it is well known that sometimes more 
words are used in a statute than are actually necessary 
to express the meaning of its framers. The fact that 
the word “ across ’”’ or ‘‘ intersect ’’ has been frequently 
used in former statutes where they intended to permit 
or prohibit the crossing of a street, is not of any great 
importance in the construction of another statute in 
which such word is absent, provided the language ac- 
tually used is sufficient and appropriate to express the 
idea that the crossing, is permitted or prohibited. If 
the language be broad enough, and there be no other 
ground for narrowing its natural meaning, it should 
not be narrowed because in some other statutes addi- 
tionai words have been used to express the same idea. 

The language of the act of 1860 is as apt and appro- 
priate for the purpose of prohibiting the crossing of a 


street as it is the travelling through its length, and the 
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abutting owners upon the streets which are crossed 
would be entitled to receive as much protection by 
reason of the act as their brethren dwelling in the 
street along the length of which the track might other- 
wise run. And certainly they are as much entitled to 
it. Although not so numerous, yet the abutting own- 
ers of property on the various streets crossed by a rail- 
road running from Spuyten Duyvil to the city hall, in 
the city of New York, would make no contemptible 
showing in numbers, while the value of the property 
to be necessarily and immediately affected by the build- 
ing of the road, it is safe to say, would run up into 
millions of dollars. 

No reason can, as it seems to me, be suggested for 
attempting to narrow by construction and explana- 
tion the otherwise plain meaning of this statute. 

The railroad contemplated is a vast undertaking. 
Competent engineers estimate its probable cost, in- 
cluding right of way, from Spuyten Duyvil to the park 
at the city hall (a distance of about fifteen miles), at 
$86,000,000. 1t is to pass through great numbers of solid 
blocks of dwelling-houses and stores, many of them in 
the heart of the city. A general statute under which 
a corporation could be formed for building this kind 
of a railroad would seem to be the most efficient way 
to secure and conserve all rights. The work of demo- 
lition and construction under such peculiar circum- 
stances, and upon so vast and important a scale, should 
be the subject of great deliberation on the part of the 
public authorities, so as to furnish the utmost protec- 
tion and secure the least possible inconvenience to the 
public and the owners of property adjacent to the con- 
templated work. The character of such a work, and 
the manner of its execution, should be provided for 
and particularly described. The responsibility of the 
company to thecity or the State for the violation of 
any of its duties in the course of the construction of 
the road should be clearly defined and ample guaran- 
tees exacted for the meeting of such responsibilities 
and for the fulfillment of such duties by the company. 
It might be that provision should also be made for the 
payment to the city of a certain proportion of the 
profits above an amount to be stated. It may be said 
that the city can provide for all these matters before 
giving consent to cross the streets. This may be true. 
Whether such security be sufficient or not is not for 
this court to say. It is however much better that the 
conditions upon which the work was to proceed 
should be inserted ina general statute in advance of 
the organization of a company for the purpose of do- 
ing the work as directed by it, rather than that they 
should be imposed after the company was organized 
and had done more or less of the work of construc- 
tion. It would also prevent the use of any influence 
to make the condition of consent on the part of the 
city as purely perfunctory as possible. The conditions 
to be performed by the company in the case of a gen- 
eral statute would be known in advance, and would be 
unalterable by the city, and all intending investors in 
the project would have full knowledge of the same in 
advance of a subscription. 

Matters of this nature have been alluded to for the 
purpose of showing the very great importance of this 
work, and to give a reason why the meaning of the 
language of the act should not be unnecessarily nar- 
rowed. If the statute of 1860 furnishes an answer to 
this application, the whole subject can be fully and in- 
telligently discussed, and a general act, having all 
proper safeguards, may be passed which will entrust 
any city through which a road of the kind herein con- 
templated is to run, with such powers in the matter as 
ought to be given to a municipality when an under- 
taking of this magnitude and importance is to be car- 
ried on, and where the citizens thereof would be so 
vitally interested in the work and in the manner of its 
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‘The amendments to section 28 of the General Rail- 
road Act of 1850, as contained in chapter 133 of the 
Laws of 1880, and chapter 724 of the Laws of 1887, do 
not grant the authority made requisite by the act of 
1860, and were never intended for any such purpose. 

I think the order should be affirmed, because the act 
of 1860 prohibits the building of such a road. 

Second. I think there is also another equally fatal 
objection to this application. 

It is my belief that the General Railroad Act of 1850 
confers no right upon a company incorporated under 
it to build any such structure as the petitioners have 
here in mind. 

We have lately held that the act permits the organi- 
zation of horse railroad companies under its provis- 
ions. Matter of the Application of Washington Street, 
etc., R. Co., 115 N. Y. 442. 

Permission to build and operate railroads to trans- 
port property and persons upon the same by animal 
power, as well as by steam, or by a combination 
thereof, had been granted by the Legislature many 
years prior to the passage of the act of 1850, and when 
such last-named act was passed the method of propul- 
sion by animal power was familiar to all. The lan- 
guage of the act in subdivision 7 of section 28 specially 
included the right of corporations formed under it to 
transport persons and property by the power or force 
of animals as well as steam. Horse railways were or- 
ganized under the act almost immediately after its 
passage, and continuously, without any question of 
right, for many years. The contemporary and practi- 
cal construction given to the act by incorporators un- 
der it, by the public officials and by the public itself, 
was in favor of its application to horse railroads. This 
court, in the case above cited, held, under these cir- 
cumstances, that it included corporations of that kind. 
But there is nothing in that case that determines the 
question now before us. The distance is a long one 
between a decision that horse railroad companies can 
be legally organized and can operate their roads under 
the act of 1850, and one that should hold it proper to 
organize under that act and build and operate such a 
road as these petitioners claim the right to build and 
operate. They seek to build and operate a road in 
New York city upon which, as they say, “ express 
trains of the largest passenger capacity may be run at 
an average speed of fifty miles an hour.’’ The road, as 
the petitioners also state, is to cross all the streets 
within the city at an elevation which will not limit, 
restrict or in any wise interfere with their present or 
prospective public use. This is to be accomplished by 
elevating the tracks above the ground and passing 
through the solid blocks of buildings in the city which 
occupy the proposed site of the road. To do this, the 
property so situated must be taken and the buildings 
destroyed. As contained in the moving papers, it is 
said: “ The idea of construction may be described as 
a two-story viaduct, the frst flat having a width of 
fifty feet, with an elevation of about sixty feet above 
street level. The second story, with the same axis or 
center line as the one on which it rests, would be 
twenty-two feet wide on top, seventy-five feet above 
the street. The lower viaduct will have a track on each 
side or edge; the upper one two tracks, side by side. 
These structures are to be mainly of brick arches, both 
in longitudinal and cross sections, the lower one be- 
ing, as it were, complete in itself before the second 
tier of arches, forming the second story, is raised upon 
it. This system applies to all the work through the 
blocks. The streets will be spanned by steel bridges 
of the most modern and most approved designs. 
* * * It is contemplated to have some thirty-two 
stations between Spuyten Duyvii creek and the Bat- 
tery. * * + Passengers to be lifted to and lowered 
from the stations by elevators, of which there are to 
be four at each station, two on each side of the cross- 





ing street, of capacity to give ample room for all 
comers and goers.’’ 

It is plain that no such vast viaduct as is above de- 
scribed was ever in the legislative mind when the 
General Railroad Act was passed. Nothing of this 
kind was then known. The idea is comparatively 
new. The engineer (now deceased) who originated it, 
or first gave it study and attention enough to coms to 
some practical conclusion regarding such an extraor- 
dinary project, felt the necessity, on account of its 
novelty and cost, of having other and most prominent 
as well as competent professidnal opinion as to its 
feasibility and capacity to perform the service which 
would be required from a structure like this, prior to 
placing the plan before the public or seeking to incor- 
porate a company having for its object the building, 
equipping and running of such a road, which is plainly 
beyond and outside the purview of the act. It cannot 
be denied that the act was passed for the purpose of 
effecting the incorporation of the ordinary steam sur- 
face or horse railway, and that under it large num- 
bers of both kinds of roads have been incorporated 
and now remain corporations. It is true that by its 
terms it was not to be limited to corporations convey- 
ing persons and property by steam or animal power. 
The words “‘ or by any mechanical power ” were added, 
so that under the act corporations might be formed to 
use any mechanical power for the purpose of trans- 
porting persons or property. Under such a provision 
it might well be that a company would have the right 
to organize for the purpose of using as a means of 
transporting persons and property some mechanical 
power which was not in use, or which was even un- 
known at the time of the passage of the act. The lan- 
guage used therein would seem to provide for just 
such a contingency, and to include it within the power 
given to a company organized under it. 

Nor would we say that a railroad company to be 
properly organized under the act must be wholly con- 
fined to a surface road, and not at all an elevated or 
an underground structure. Our judgment goes upon 
the special facts of this case. Here is a scheme which 
in its construction and equipment for actual operation 
differs as wide as the poles from the ideas which were 
in the minds of the legislators of that day, as we are 
able to gather what those ideas were from the lan- 
guage used and from our knowledge of the times in 
which the act was passed. A great viaduct two stories 
high, one sixty and the other seventy-five feet above 
the level of the ground, built on arches and going 
through miles of solid blocks of buildings in a popu- 
lous city, never, it is safe to say, entered the mind of 
a single legislator who voted for this act. It was be- 
yond the imagination of any. 

In carrying out the object of the company; that is, 
in operating a railroad in the city of New York, it is 
said that it is necessary to do nothing beyond what is 
plainly authorized by the act. This however depends 
upon the sense in which the language is used. The 
company proposes to issue stock for the purpose of 
building a steam railroad. It may borrow money to 
complete and operate it. It may purchase or take lands 
forits necessary use, and hire labor and purchase ma- 
terials. All this may be done under the act of 1850, 
and the object of the company in obtaining and ope- 
rating a railroad may in that way be attained. This 
however is but a false view of the situation. The ques- 
tion is whether the method of obtaining the completed 
thing, and the thing itself when completed, is really” 
within the authority of the act. Is this viaduct, fifteen 
miles long, a means or method of obtaining the rail- 
road as a completed thing, such as is contemplated or 
in any fair way authorized by the act? Or is it a struc- 
ture clearly beyond the scope and purview of the act, 
and one which would not have been authorized by it 
without other provisions relating to the building and 
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operation of a road under such different circumstances 
from the ordinary surface road? The object and pur- 
pose of the General Railroad Act, were, as it seems to 
me, to authorize the organization of railroad com- 
panies for building, equipping and operating railroads 
having some kind of resemblance to those structures 
which had already been built, and where the condi- 
tions under which the roads should be thereafter con- 
structed and operated, would somewhat resemble 
those already in operation. I do not think the peti- 
tioners come within the most liberal construction to 
be given this act. Their proposed road is shown to be 
radically different in construction, and in almost every 
detail from any which has ever been erected in this 
quarter of the world or, until comparatively recently, 
within the world itself. Its soie resemblance to any 
railroad ever erected is that the cars are to be run on 
rails and are to be propelled by steam. 

The manner in which the company propose to build 
and operate this road, I have already stated. There 
can be no doubt that it is not only an extraordinary 
but a novel method of building an entire railroad. A 
viaduct fifteen miles long through the entire length of 
a city is not a bridge in any sense of the word. Noth- 
ing in the act of 1850 fairly describes or authorizes it. 
In so stating I do uot mean to say that the provisions 
of a statute can never be construed tc include cases or 
subjects not in existence or known to the framers of 
the act when it was passed. I am far from holding any 
such principle. But I think that an act of the Legisla- 
dure passed for a general purpose should not be con- 
strued as giving a right to accomplish that purpose by 
a method or plan which was clearly not within the 
contemplation of the Legislature, and which was un- 
known to it when the act was passed, and when from 
the nature of the case and the surrounding facts it is 
apparent that such method or plan, if known at that 
time, would not have been permitted without the in- 
sertionin the act of other and additional provisions 
rendered appropriate and necessary in view thereof. 

It is impossible to believe that the Legislature which 
passed this act, if it had had in mind the building of 
such a structure through the streets or blocks of a 
populous city as a method of constructing a railroad, 
would have permitted it without placing in the act 
other and greater safeguards to the public interests 
and the rights of owners of adjacent property than it 
now contains. 

The proposed structure is at least as great a depar- 
ture from the kind of railroad contemplated in the act 
of 1850, as are the elevated roads in New York city, 
and yet if the appellants be right in their contention, 
that their proposed railroad could be built under the 
authority of the General Railroad Act, it was wholly 
unnecessary to have passed the so-called Rapid Transit 
Act, under which the elevated railroads in New York 
were organized. The parties had but to organize un- 
der the General Railroad Act, and then proceed under 
its authority to build their roads. I think however it 
was the general belief that the act in question would 
not cover or apply to the building of what are known 
as elevated railrbads in cities, and that in order to pro- 
vide for the organization of companies for that pur- 
pose a general act was necessary granting power to du 
such work. 

The same views lead to the necessity of an act of the 
Legislature, genera] in its nature, to be sure, but pro- 
viding therein for some such kind of structure as is 
herein contemplated. 

For these reasons I think the order of the court be- 
low, refusing the application of the petitioner, was cor- 
rect, and it should be affirmed with costs, 


Ruger, C. J.; Frycu, Gray and O’Brien, JJ., con- 
our, 





ANDREWS, J., concurs on the second ground of 
Judge Peckham’s opinion, and also on the ground that 
the obtaining of the consent of a municipality to the 
construction of a road, is a condition precedent to the 
exercise by the company of the power of eminent do- 
main in the taking of private property therefor. 


EArt, J., reads for reversal. 
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WILLS — UNDUE INFLUENCE — CONFIDEN- 
TIAL RELATIONS. 


ALABAMA SUPREME COURT, NOV. 5, 1890. 


BANCROFT Vv. OTIS. 

The fact that confidential relations had existed between the 
testator in his life-time and a legatee under the will who 
offers it for probate is not alone sufficient to raise a pre- 
sumption of undue influence on the part of the proponent, 
and to cast on him, in case of a contest, the burden of 
proving that the will was not induced by fraud and coer- 
cion on his part. 


, - from Probate Court, Mobile county. Price 

Williams, Jr., J. 

The appeal in this case is from the decree and rulings 
of the Probate Court, rejecting the probate of the will 
of William Otis, deceased, which was contested by 
William Otis and others, nephews and nieces of the 
testator. 


L. H. Faith and Hamiltons & Gaillard, for appel- 
laut. 


G. L. & H. T. Smith and Gaylord B. & Frank B. 
Clark, for appellee. 


McCLELLAN, J. The present appeal bring’ under re- 
view, inter alia, certain instructions, thirteen in num- 
ber, given by the judge below to the jury at the request 
in writing of the contestant. Of these, the first, sec- 
ond twelfth and thirteenth state substantially one and 
the same proposition, and will be considered together. 
That proposition is, in short, that if, upon the contest 
of a will, it be shown that confidential relations existed 
between the proponent, he being also the principal 
beneficiary, and the testator, the law, without more, 
indulges the prima facie presumption that the testa- 
ment was procured to be executed by him through the 
exercise of undue influence over the mind of the tes- 
tator, and puts upon him the onus of rebutting this 
presumption by affirmative evidence that the testa- 
mentary act was not induced or produced by coercion 
or fraud on his part. For giving these instructions, 
the trial judge had the very highest authority that 
could have obtained in the premises — an adjudication 
of the Supreme Court of Alabama. The point was 
fairly presented and directly ruled in the case of Moore 
v. Spier, 80 Ala. 129, an opinion concurred in by the 
whole court. It appeared in that case that confidential 
relations, much of the character of those shown here 
between Bancroft and William Otis, deceased, existed 
between the proponent and principal devisee, one 
Spear, and the testatrix. ‘ He was her trusted agent, 
having the general management of her property and 
business.’”” He was related to her. He had by kindness 
acquired great influence over her. It did not appear 
that this influence was illegitimate, or that it had been 
unduly, or at all in fact, exercised iu securing the large 
testamentary provisions which she made for him. Yet 
the court said: ‘‘ Under the rule Jaid down by this 
court in Shipman v. Furniss, 69 Ala. 555, and Waddell 
v. Lanier, 62 id. 347, the burden of proof, in our opin- 
ion, was cast on the devisee, to show that the wiil in 
question was not superinduced by fraud or undue in- 
fluence, but was the resuit of free volition on the part of 
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the testatrix. We need not add any thing more here by 
way of discussion to what is said in these cases, except 
that this rule as to the burden of proof is one of public 
policy, desigued to prevent the abuse of certain confi- 
dential relationships, and to preserve them free from 
the taint of an overreaching selfishuess.”’ And following 
this case, it was said in Lyons v. Campbell, 88 Ala. 469, 
that ‘‘ whenever a confidential relation exists, such as 
principal and agent, during the lifetime of the deceased, 
continuing to his death, and the agent is a favored 
legatee under the will, the presumption or inference is, 
that by improper acts or circumventions—by the exer- 
cise of some undue influence--the testator was induced 
to bestow the gift or legacy contrary to his desire and 
free will; and the burden of proof is cast on the legatee 
to show that the will was the result of his own volition 
and not procured by fraud or undue influence.”” And 
somewhat similar language is employed in the case of 
Daniel v. Hill, 52 Ala. 437, though when read in the 
connection in which it there occurs it can probably not 
be said to sustain the proposition of the charges we are 
considering as dicta even. 1t is at once apparent there- 
fore that to the imputation of error to the lower court 
in the instructions referred to it is essential that one, 
at least, of the former decisions of this court must be 
overruled, another limited and yet another explained. 
Before reaching such aconclusion, we ought, of course, 
to be very sure of our footing, not only on authority, 
but especially on reason and principle, for if the posi- 
tion taken by this court can find justification and sup- 
port in logical deduction from recognized legal truths, 
it should, I apprehend, be now sustained, notwith- 
standing a conservative respect for the adjudged cases 
of other jurisdictions, and the opinions of text-writers, 
might incline us to another result if the question were 
a new one in this court. 

Recurring then to Moore v. Spier, it is to be noted 
that the doctrine there announced is made to rest on 
the cases of Shipman v. Furniss aud Waddell v. Lanier. 
An examination of those cases discloses that each of 
them involves a contract and not a will—a transaction 
between living persons by which, while both are in esse, 
one claims some advantage of the other, and not a 
transaction out of which property is received by one as 
a gift on the death of the other. Those cases are au- 
thority fur the doctrine of Moore v. Spier therefore 
only on the assumption that the same rule in this re- 
spect applies to devises, bequests and wills as obtains 
in regard to gifts, conveyances and contracts inter 
vivos. ‘The same may be said of that part of the opin- 
ion in Lyons v. Campbell which is quoted above, so far 
as it is rested on Shipman v. Furniss and Waddell v. 
Lanier. Aud moreover it is to be noted that in Lyons 
v. Campbell the decision turned, not upon the exist- 
ence of confidential relatious alone, but in connection 
with the further facts that the proponent was not only 
active in procuring the will to be written, but gave the 
directions as to its contents to his own son who wrote 
it, and induced its execution by fraudulent misrepre- 
sentations as to the value of the residuary estate which 
was bequeathed and devised to him, so that the lan- 
guage quoted from that case was essentially a mere 
dictum, and gives no additional force to the opinion in 
Moore vy. Spier. Similarly, what is said in Daniel v. 
Hill, apparently in line with Moore v. Spier, is not so 
when reference is had to the facts of the case; and that 
part of the opinion relied on is read in connection with 
that which precedes and follows it. There is no other 
case in Alabama which, either in the terms of the opin- 
ion, or in the matter decided, can be construed or con- 
torted into support of the proposition that confiden- 
tial relations alone infect a will with the taint of prima 
facie invalidity, and shift the burden of proving that it 
is the result of the testator’s free agency on the pro- 
ponent. In other jurisdictions we find but two ad- 
judged cases which iu any degree support that doc- 








trine. Que of these is St. Leger’s Appeal, 34 Conn. 434, 
450, which contains a dictum to the effect that * the 
law presumes undue influence from confidential rela- 
tions between the testator and principal legatees or 
devisees, and that the burden is upon them to show 
by satisfactory proof that such presumed influence 
did not in fact, or in any degree, induce’”’ the making 
of the will in their favor. The other is the case of 
Meek v. Perry, 36 Miss. 190, in which it was held by a 
divided court ‘“‘that the principles of law which pro- 
tect the interest of wards in transactions with their 
guardians extend to wills made by them in favor of 
their guardian; and hence atestament made by a ward 
in favor of his guardian will be held void for want of 
capacity in the ward, unless the legal presumption is 
rebutted by proof.’’ Qn the other hand, the authori- 
ties to the converse of the proposition declared in 
Moore v. Spier as to wills, and embodied in the charges 
under consideration, are almost too numerous to be 
cited. The position taken by them is that the reasons 
of the rule which impute undue influence to confiden- 
tial relations in respect of contracts and transactions 
inter vivos do not apply to wills, and that before testa- 
mentary disposition can be presumed to have been un- 
duly influenced, something in addition to the mere 
existence of confidential relations must be shown, us 
that the proponent initiated the preparation of the in- 
strument, or wrote it himself, or gave directions as to 
its contents to the draughtsman, or selected the wit- 
nesses to be present at its execution, and the like; or 
in short, that the beneficiary, whose interest under tite 
paper is attacked, was, as matter of fact —aside from 
mere presumption of law—active in respect to, or in 
some way connected with, the preparation and execu- 
tion of the alleged will. According to this line of au- 
thority, confidential relations, coupled with some act 
done in the premises, raise the presumption of undue 
influence against the proponent in a case like the pres: 
ent one, but no manner or degree of confidential rela- 
tionship, of and by itself, will suffice to thus cast the 
burden of proving that the testamentary act was not 
unduly influenced upon him. Schouler Wills, § 246; 
1 Jarm. Wills, 35, 36, and notes; 1 Redf. Wills, 537; 
Gardiner v. Gardiner, 34 N. Y. 155, 163; Tyler v. Gardi- 
ner, 35 id. 559; Post v. Mason, 91 id. 539; Cudney v. 
Cudney, 68 id. 148; Hagan v. Yates, 1 Dem. Sur. 584; 
Elliott's Will, 2 J. J. Marsh. 341; Bleecker v. Lynch, 1 
Bradf. Sur. 458; Zyson v. Tyson, 87 Md. 567; Ruther- 
ford v. Morris, 77 Ill. 397; Sechrest v. Edwards, 4 Metc. 
(Ky.) 163, 174; Baldwin v. Parker, 99 Mass. 79, 85; Mce- 
Keone v. Burnes, 108 id. 344; Waddington v. Buzbee, 10 
Atl. Rep. 862; Dale’s Appeal, 17 id. 757; Wheeler vy. 
Whipple, 44 N. J. Eq. 141, 145; Boyse v. Rossborough, 
6 H. L. Cas. 2, 48; Parfitt v. Lawless, L. R., 2 Prob. & 
Div. 462; Mackall v. Mackall, 10 Sup. Ct. Rep. 705. 
None of these texts or cases impugn the doctrine of Ship- 
man v. Furniss and Waddell v. Lanier, supra, but they 
make a distinction as to the vitiating effect of confi- 
dential relations per se in respect to transactions inter 
vivos on the one hand, and testamentary dispositions 
on the other. They sustain the conclusions reached in 
the cases Jast named, while condemning that of Moore 
v. Spier. Thus Mr. Schouler, says: ‘‘ Equity appears 
often to have so far presumed a fraud where one hold- 
ing such a confidential relation takes a gift as, at least, 
to have imposed upon him the onus of disproving it. 
Certainly no such strict rule pertains to the law of 
wills; * * * and where it does not appeur that the 
fiduciary drafted the will, advised us to its contents, or 
even knew that it was to be made, there can be no im- 
putation of fraud or undue influence.” § 246. Jn re 
Smith's Will, Andrews, J., after stating the rule ob- 
taining inter partes that the existence of confidential 
relations between attorney and client, guardian and 
ward, trustee and ceslui que trust, and other persons, 
one of whom issubject to the control of the other, 
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raises up a presumption of undue influence when the 
dominant party obtain a benefit or advantage of the 
other, proceeds: ‘‘The rule to which we have ad- 
verted seems however to be confined to cases of con- 
tracts or gifts inter vivos, and dues not apply in all its 
strictness, at least, to gifts by will. It has been held 
that the fact that the beneficiary was the attorney, 
guardian or trustee of the decedent does not alone 
create a presumption against a testamentary gift, or 
that it was procured by undue influence,” etc. 95 N. 
Y. 523; Coffin v. Coffin, 23 id. 9. In Tyson v. Tyson, 37 
Md. 583, it is said that the doctrine of confidential re- 
lations adopted in courts of equity in regard to con- 
tracts inter vivos, by which a presumption of undue in- 
fluence is indulged, casting the burden of proof on the 
party receiving a gift or advantage, can have no appli- 
cation to wills, and to this proposition is cited the case 
of Parfitt v. Lawless, supra, where the point under- 
went a very exhaustive consideration; and the appli- 
cation to wills of the doctrine obtaining with respect 
to gift inter vivos between persons occupying confiden- 
tial relations to each other was flatly and unqualifiedly 
denied. In delivering the opinion of the court, Lord 
Penzance observes: ‘* This rule was granted in order 
to consider a suggestion strongly pressed that the rules 
adopted in courts of equity in relation to gifts inter 
vivos ought to be applied to the making of wills. In 
equity, persons standing in certaiu relations to one 
another—such as parent and child, man and wife, 
doctor and patient, attorney and client, confessor and 
penitent, guardian and ward —are subject to certain 
presumptions when transactions between them are 
brought in question; and if a gift or contract made in 
favor of him who holds the position of influence is im- 
peached by him who is subject to that influence, the 
courts of equity cast upon the former the burden of 
proving that the weaker was not unduly impressed by 
the naturai influence of the stronger, or the inexpe- 
rienced overreached by him of more mature intelli- 
gence. Applying this view of the subject to the mak- 
ing of a will, it was contended in this case that it was 
enough to show that a legatee fell within the class 
enumerated, and that having done so, the onus was 
cast upon bim of proving that his legacy was not ob- 
tained by undue influence. It would be an answer to 
this argument to say that this has never been, and is 
not, the law in this or any other court in regard to 
wills.”” L. R., 2 Prob. & Div. 468. 

We need not pursue this branch of the discussion 
further. Other texts and adjudged cases might be 
cited and collated to the same effect of those already 
adverted to; but it is not necessary, we think. 
Enough has been said to demonstrate that the over- 
whelming weight of authority is against the conclusion 
reached by this court in the case of Moore v. Spier. 
Not only so, but it has also been demonstrated upon 
authority that the doctrine of Shipman v. Furniss and 
Waddell v. Lanier is an entirely different matter from 
the question presented in Moore v. Spier, and cannot 
be called, with any degree of plausibility even, to the 
support of the proposition there anuounced as applica- 
ble to wills. No reasons are given, it may be noted, 
for the conclusion there attained, except by adoption 
of the reasoning of the two earlier cases cited, which 
was not pertinent to the question in hand, and en- 
forced a result not referable to analogous considera- 
tions. Yet notwithstanding all this, we would still 
feel constrained, as before stated, to adhere to Moore 
v. Spier, if it could be supported on principle, whatever 
violence to recognized authority might be involved 
in such a course. We do not think however that 
the result there reached can be logically sustained. The 
doctrine of presumed undue influence against the 
dominant party in transactions inter vivos seems to us 
eminently sound and just. It proceeds primarily upon 
the natural assumption that a living person having, it 








is to be supposed, a need for his property, or at least a 
desire to retain it, during life, will not part with it 
without a measurably adequate equivalent. Where 
it is made to appear that he has given it away, and that 
to one who occupies a position of domination in rela- 
tion to him, the presumption still is that he has not 
freely deprived himself of it, and its use and enjoy- 
ment, but that his act was induced by the undue exer- 
cise of the influence which the beneficiary is shown to 
have had over him; and this presumption must be met 
by the donee and rebutted, else, in equity, it becomes, 
as a fact proven, a vitiating factor in the transaction, 
With respect to testamentary dispositions, the primary 
presumption, upon which the whole superstructure of 
the doctrine of presumed undue influence in contracts 
and gifts inter vives rests, is entirely iacking. They 
take effect upon the death of the donor. They involve 
no deprivation of use and enjoyment. There can be 
with respect to them no assumption that the donor 
would not voluntarily part with his property, since, in 
the nature of things, it must then pass from him to 
others selected by himself, according to the dictates of 
his affections, or appointed by the law of descent and 
distribution; and in either case without consideration 
moving tohim. Itis not out of the usual course of 
things, but in accordance with the exigencies of mor- 
tality, that the property should cease to be his, and 
should become that of another; and the very consid- 
erations which lead to suspicion, which must be re- 
moved in transactions inter vivos — friendship, trust 
and confidence, affection, personal obligations — may 
and generally do, justly and properly, give direction 
to testamentary dispositions. 

Another very cogent reason for the distinction recog- 
nized by the authorities between the two classes of 
transactions with respect to casting the onus probandi 
on the issue of undue influence vel non, rests on the 
difference in the attitude which is sustained by a 
donee or grantee on the one hand, and a devisee or 
legatee on the other, to the act sought to be impugned. 
It is one of the leading principles of law in this con- 
nection that the burden of proof as to a particular fact 
is ordinarily upon the party who is in a position to 
know thw truth in respect thereto, and is not, except 
in certain cases, governed by rules which do not obtain 
here, imposed upon the party who is not supposed to 
have knowledge in the premises. Transactions inter 
vivos are necessarily transactions infer partes. The 
donee or grantee is present at the time of, or at least 
knows of and accepts, the donation or grant made to 
him. He, in the very nature of things, is in a position 
to know all the circumstances of the transaction, and 
to enlighten the court and jury in regard to them. To 
require him to do so therefore is in harmony with the 
general rule, and imposes no hardship on him. These 
reasons for the rule in respect to transactions inter vivos 
do not obtain with respect to a will. The beneficiary 
is not a party to its execution, and may, in fact, know 
nothing of it for years after, nor indeed till the death 
offthe testator. ‘‘And,” to again quote Lord Pen- 
zance, ‘‘ to cast upon him, on the bare proof of the 
legacy and his relation to the testator, the burden of 
showing how the thing came about, and under what 
jufluence or with what motives the legacy was made, 
or what advice the testator had, professional or 
otherwise, would be to cast a duty on him which in 
many, if not most cases, he could not possibly dis- 
charge;" and would be, we may add, in many if not 
most cases, to destroy a will, not because its execution 
was the result of coercion or fraud, but because a party 
who cannot be presumed to know the facts hus failed 
to testify as to them. 

Other reasons might be enlarged upon for the dis- 
tinction we are considering. We will content ourselves 
with a passing reference to one or two. The undue in- 
fluence which will avoid a will must amount to coer- 
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gion or fraud —ideas which involve actual intent to 
control the testator against his will. The law never 
presumes fraud or the evil intent and unlawful acts es- 
sential to the coercion here contemplated. There 
must be some proof of these things. They cannot be 
considered to have been done merely because the pro- 
ponent had the pewer to coerce or to defraud. Undae 
influence with respect to gifts and conveyances iter 
vivos is a very different matter. It may exist without 
either coercicn or fraud. It may result entirely from 
the confidential relations, without activity in the di- 
rection either of coercion or fraud, on the part of the 
beneficiary occupying the position of dominant in- 
fluence. It is upon him not only to abstain from de- 
ceit and duress, but to affirmatively guard the inter- 
ests of the weaker party, so that their dealings may be 
upon 2 plane of equality and at arms-length. To pre- 
sume undue influence in such case therefore is not to 
presume fraud or coercion, or any act which is malum 
in se, but simply the continuance of the influence 
which naturally inheres in and attaches to tke relaticn 
itself. Again it is said that the equitable doctrine that 
contracts, gifts, etc., between parties occupying ccnfi- 
dential relations will be presumed tc kave resulted 
from undue influence, cannot be applied to wiils, be- 
cause they are not of equitable cognizance, but their 
validity was formerly determinable as to realty in an 
action of ejectment by the heir, and as ‘to personaity 
in the ecclesiasticai courts, and as to both, in our ju- 
risprudence, is triable by a common-law jury in « court 
not invested with the administering of the principles 
of equity. Authorities supra, and Lee v. Lee, 71 N. C. 
145, where it is said: ‘This equitable doctrine [of 
presumed undue influence from contidential reiations} 
has never been understood as applying to wilis. Tcso 
apply it would raise a presumption against every will 
in favor of a child, a wife, a father or other reiative, 
and would defeat probably one-half the wills pro- 
pounded for probate,”’ etc. Adam’s Equity, page 175 
—to the effect that ‘‘ the avoidance of transactions on 
the ground of fraud is a copious source of jurisdiction 
in equity. With respect to fraud used in obtaining a 
will, this jurisdiction does not exist.”” The discussion 
need not be further pursued. Our consideration of 
the authorities, and also of the reasons which underlie 
the true doctrine in the premises, drive us to the con- 
clusion that the case of Moore v. Spier is unsupported 
by either, and must be overruled. And we return to 
the rule as it was really held in Lyons v. Campbell. 88 
Ala. 462, and other adjudications of this court, that 
the existence of confidential relations between the tes- 
tator and the principal or large beneficiary under the 
will, coupled with activity on the part of the; latter in 
and about the preparation or excution of the wilt, such 
as the initiation of proceedings for the preparation of 
the instrument, or participation in such preparation, 
employing the draughtsman, selecting the witnesses, 
excluding persons from the presence of the testator at 
orabout the time of the execution, concealing the 
making of the will after it was made, and the like, wili 
raise up a presumption of undue influence, and cast 
upon him the burden of showing that it was not in- 
duced by coercion or fraud on his part, directly or in- 
directly ; but that no such presumption can be predi- 
cated alone on confidential relations. Hil v. Barge, 
12 Ala. 687; Daniel v. Hill, 52 id. 436, 437. Dissenting 
opinion of Handy, J., in Meek v. Perry, 36 Miss. 190, 
approved in Daniel v. Hilt; Wheeler v. Whippie, 44 N. 
J. Eq. 142; Bailey Onus Probandi, pp. 395-407; Leeper 
v. Tayior, 47 Ala. 221. 

We do not deem it necessary to examine in detail 
the remaining charges given at the instance of the con- 
testants. Several of them are open to the objection ot 
being argumentative. Such, for instance, are those num- 
bered 3, 3a. and 4. It is not stating an erroneous propo- 
sition of law to inform the jury that they ‘“‘ may look 





to”’’ this fact or ‘‘may ccnsider”’ that fact, or that a 
certain other fact “ is pertinent to the inquiry,” etc., 
for all evidence properly admitted is pertinent, and the 
jury undoubtedly has the right to look to and consider 
any fact which has been adduced before them; and 
hence no reversal can result from the giving of such 
charges. But while ali this is true, the court is under 
no duty to accentuate. emphasize and give additional 
force to the arguments of counsel by embodying them 
in his instructions to the jury. Hawes v. State, 88 Ala. 
38; Rains v. State, id. 91; Riley v. State, id. 195; Car- 
rington v. Railroad Co., id. 472; Pellum v. State, 89 id. 
22, ante. 85; Kirby v. State, id. 64, ante, 110; Watkins 
State, id 89 ante, 134; Hussey v. Slate, 86 id. 34. Other 
of the i:structicns may be faulty in that they tend to 
mislead the jury, but such tendency would not avail 
to reverse the judgment. It should have been met and 
remedied by requests for exemplary instructions. Nor 
need we refer specially to the instructions which are 
claimed to be abstract. That infirmity, if it exists, 
could not be made the basis of revisory action on our 
part, unless we could see the effect of it was to mislead 
the jury to appellant’s injury. It is unnecessary 
to the disposition of this appeal that we should defi- 
nitely pass upon charge numbered 5, bearing upon the 
testimony of the physician in respect to the mental 
condition of the testator. It will suffice to say that 
we are not clear but that that charge invoives error, as 
being an invasion of the province of the jury. 

We shall not consider the point urged upon us with 
respect to the verdict of the jury. Were that question 
determined in the line of appellant’s insistance, it 
would still rest in the discretion of this court either to 
reverse the judgment below and render judgment here, 
cr te reverse the judgment and remand the cause; and 
in the exercise of that discretion, we should send the 
case back for retrial in the Court of Probate, as we now 
do, pretermitting consideration of the sufficiency and 
effect of the verdict. 

For the errors committed in giving charges 1, 2, 12 
and 13, the judgment is reversed anda the cause re- 
manded. 

a aera 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

AGENCY — SUB-AGENTS —- REPLEVIN AMENDMENT — 
PLEADING.—(1) Defendant was appointed the agent of 
a steamship company, for the sale of passenger tickets, 
with the understanding that he should employ sub- 
agents in the various States. The printed tickets were 
to be signed by him, and the blanks filled up, before 
delivery to the passenger, and it was his practice, when 
he received a lot ot tickets, to sign and send them to 
the sub-agents. Upon the termination; of bis agency, 
the company demanded ali the tickets not sold, and 
defendant wrote to the sub-agents to return their 
tickets, and delivered up all received, and all in his 
own possession. Held, that the sub-agents were not 
merely the servants of defendant, but were also, in 
some sense, the agents of the company, and therefore 
defendant was not liable in replevin as for a wrongful 
detention for tickets not returned by them. (2) Nor 
was he so liabie for tickets received from the sub-agents 
after the commencement of the action, although he did 
not deliver them up, but mutilated and destroyed 
them by taking his name off. (3) No damages were al- 
leged by, the complaint, but while the cause was pend- 
ing before a referee, plaintiff asked leave to amend 
**so as to embrace a claim for $500 damages,’’ which 
was refused. Held, that if the amendment was to 
claim damages for detention of the property sought to 
be recovered, plaintiff was not prejudiced, since the 
right to damages depended on the right to recover the 
property; and if the claim was for any other damages, 
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the amendment made a new cause of action, and the 
referee had nc power under the Code of Civil Pro- 
cedure of New York, section 723, te allow it. Second 


Division, Dec. 2, 1890. National Steamship Company, 
Opinion by Bradley, J. Affirm- 


Limited, v. Sheahan. 
ing 47 Hun, 634. 


CONTRACI—PUBLIC PoLIcy.—A sheriff's assignment 
of fees yet to be earned in the exercise of his official 
duties, is against public policy and void. It is settled 
in this State that an assignment by a public officer of 
kis unearned salary is contrary to public policy and 
void. Bliss v. Lawrence, 58 N. Y. 442; Billings v. 
O'Brien, 4 Daly, 556; 4& How. Pr. 392, and 14 Abb. Pr. 
(N. 8.) 238. The same rule is established in England 
and in some of the United States. Hill v. Paul, 8 
Clark & F. 296; Cooper v. Reilly, 2 Sim. 560; Wells v. 
Foster, 8 Mees. & W. 149; Beal v. McVicker, 8 Mo. 
Apr. 202; Bangs v. Dunn, 66 Cal. 72; Pom. Eq. Jur., 
§ 1276; Story Eq. Jur. (13th ed.), § 1040d; Greenh. Pub. 
Pol., rule 293. In this State the right of a public officer 
to assign unearned fees does not seem to have been 
considered in any reported case, except in People v. 
Dayton, 50 How. Pr. 143, in which it was held at 
Special Term that the earned and unearned fees of a 
justice of the peace might be assigned; but we think 
this judgment is not supported by the principle declared 
in the authorities cited. In England, and in some of 
the States, the assignability of unearned fees has been 
cousidered; and so far as our attention has been called 
to the adjudications, nc distinction has been made be- 
tween unearned fees and unearned salaries. In Palmer 
v. Bate, 2 Brod. & B. 673, a clerk of the peace attempted 
to assign his unearned fees, but the transaction was 
held contrary to public policy and void. In Hill v. 
Paul, 8 Clark & F. 295, the question arose whether an 
assignment by a keeper of the register of sasines — in- 
struments proving the transfer of feudal property in 
Scotiand—was broad enough to cover future fees, and 
if it was, were they assignable? The case was finally 
decided on the first ground, but the assignability of 
unearned fees was considered, and said to be contrary 
to the pubiio policy of England and Scotland. In Field 
v. Chipley, 79 Ky. 260, it was held that an assigument 
by the clerk of the Court of Chancery of the future 
fees of his office was void as against public policy. 
Upon principle and authority we think that an assign- 
ment by a sheriff of fees for services to be rendered to 
the public is cuntrary to public policy and is void. 
Second Division, Dec. 2, 1890. Bowery National Bank 
of New York v. Wilson. Opinion by Follett, C. J. 
Reversing 1 N. Y. Supp. 473. 


CORPORATIONS — POWERS — ISSUE OF PREFERRED 
sTocK.—A corporation and all its registered stock- 
holders signed an agreement whereby, in order to raise 
money tc pay debts, forty per cent of the stock was 
surrendered and cancelled, and in place thereof new 
stock, entitled to a first lien upon the net profits for divi- 
dends of ten per cent, was issued and sold. Held, that 
this action was not within the corporate powers of the 
company o1 the stockholders, and therefore was not 
binding upon one who held stock under an unregistered 
assignment in blank as security for a debt; and upon 
a sale thereof, after default, the purchaser was entitled 
to a new certificate giving the same rights as the old. 
Second Division, Dec. 2, 1890. Campbell v. American 
Zylonite Cc. Opinion by Follett, C. J. Vann, J., dis- 
senting. Reversing 3 N. Y. Supp. 822. 


CosTs—-DISBURSEMENTS — UNOFFICIAL SEARCHES. -— 
The expense of unofficial searches made by title com- 
paniee is not taxable as a disbursement. The first com- 
prehensive statute in this State which we have been 
able to find reguiating the fees of attorneys, counsellors, 
solicitors and public officers is the act chapter 190 of the 
Laws of 1801. That act was re-enacted, with some 





| amendments, in the Revised Laws of 1813, volume 2, 


page 3. In these statutes minute provisions were made 
for the fees of attorneys, counsellors, solicitors, officers 
and witnesses, and the fees thus specified were all the 
fees which were taxable in favor of any party entitled to 
recoverthem. The whole subject of fees was again regu- 
lated by the Revised Statutes, part 3, chapter 10, titles 
3 and 4, and in all these statutes it was made illegal 
and criminal for any officer or person to take or exact 
any other or greater fee than that specified in the law. 
Section 20 of title 3 contained a general provision as 
follows: ‘ The actuai disbursements of a solicitor in 
the Court of Chancery, or of an attorney jin the Su- 
preme Court, necessarily incurred in cases not here 
specified, which shali be proved by affidavits. and shall 
be deemed reasonable by the taxing officer, may be al- 
lowed in the taxation of costs.” A similar clause, in 
the foliowing language, was contained in the Revised 
Laws (2 R. L. 13): ‘And the solicitor is to be allowed 
in the taxation of costs for all postages and other dis- 
bursements actually and necessarily incurred or paid 
in the cases not specified.” The precise scope of the 
clause ** necessarily incurred or paid in the cases not 
specified,” is not entirely plain. But we believe it bas 
always been construed to mean the fees of officers, fees 
of the same character as those mentioned, though not 
specified; and these general clauses have never been 
held to extend further. The sums disbursed by solic- 
itors and attorneys for stationery, blanks, fur travelling 
and tavern expenses, and for many other purposes are 
necessary, and yet it has never been supposed that un- 
der the general language above quoted such items were 
taxable as disbursements. In Kenney v. Van Horn, 2 
Johns. 108, it was held that the expenses of executinga 
commission were not'to be taxed because they were not 
within the provisions of the act regulating taxable 
costs and disbursements. In that case the court said: 
“The preparing or making up of cases for argument in 
the cause is not comprehended in any of the particular 
services specified in the act, and unless it comes within 
some one of the services provided for by the act it can- 
not be taxed.”” Thus showing that in the opinion of 
the court, at that time, nothing could be taxed except 
what was particularly specified in the act. In Hovey 
v. Hovey, 5 Paige, 551, it was held that tbe solicitor 
was not entitled to have taxed the expense of ascer- 
taining the residence of the defendant as a necessary 
disbursement, and that the only disbursements which 
were properly taxable under the provisions in the Fee 
Bill were disbursements by the sciicitor for postage, 
for exemplifications to be used in the suit, for neces- 
sary searches in the public offices, for the publication 
of notices required by law or the practice of the ccurt, 
and other disbursements of a like nature. Section 
3256 of the Code of Civil Procedure now specifies the 
disbursements whick a party entitled to costs may in- 
clude in his bill. There ig certainly nothing in this 
section which authorizes the taxation of this item, un- 
less it be the last clause; and thus we are brought to 
the inquiry whether the item is taxable “ according to 
the course aud practice of the court, or by express pro- 
vision of law.’’ Weare pointed to no express provis- 
ion of law, and the sole inquiry therefore is whether it 
is taxable “‘ according to the course and practice of the 
court.” The Supreme Court, which must be presumed 
to be familiar with its own practice, helds that it is not 
thus taxable. This the court could have determined 
from its own knowledge without any other evidence 
But its decision is amply supported by the evidence 
placed before it, and we can perceive no ground upon 
which we can reverse it. We are not presumed to 
know as well as that court the practice which prevails 
therein in such cases. There is no countenance for the 
taxation of this item in any of the authorities to which 
our attention has been calied. In Case v. Price, 17 
How. Pr. 348, it was held that the plaintiff in a fore- 
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closure suit, who employs a constable or private per- 
gon to serve a summons and complaint and notice of 
the object of the action, may recoveras disbursements 
a reasonable sum for such service. In Town of Pierre- 
port v. Lovelass, 4 Hun, 681, the expenses incurred by 
a party in serving subpoenas upon witnesses were not 
allowed as necessary disbursements. In Provost v. 
Farrel, 13 Hun, 303, the fee paid to a stenographer and 
for the preparation of maps to be used on the trial were 
refused taxation as costs, although the law at that 
time empowered the courts to appoint stenographers 
and regulated the price which they could charge for 
copies of notes. In Colton v. Simmins, 14 Hun, 75, it 
was held that compensation paid by the prevailing 
party to the stenographer for his services at the trial 
cannot be taxed as costs. In Rotherly v. New York 
Rubber Company, 24 Hun, 172, it was decided that a 
party could not include in his bill of costs the amount 
paid to the surveyor for making the survey and plans 
used on the trial. That decision was affirmed in this 
court. 90 N. Y.30. In Pfaunder v. Sargent, 43 Hun, 
154, the fees of a stenographer for a copy of his minutes 
were held not to be taxable as costs, even when pro- 
cured by the party to enable him to propose amend- 
ments to the case. In Marks v. City of Buffalo, 87 N. 
Y. 185, it was held that sums paid for plans and meas- 
urements and compensation to experts beyond their 
fees as witnesses, were not properly taxable as neces- 
sary disbursements. There is no warrant in these au- 
thorities for holding that the expense of an unofficial 
search can be allowed as a disbursement. The expense 
of an official search furnished by the county clerk can 
be allowed, because the fees of county clerks were 
regulated by statute, and the allowance to him is suffi- 
cientiy provided for in the statutes. His certificate of 
asearch is made competent evidence, and if he exacts 
more than the statutory fee he is liable to indictment. 
But the charge which the Title Insurance Company 
can make is not regulated or limited by statute, and 
the certificate of its search is not evidence, and has the 
sanction of nolaw. There is therefore not the same 
reason forallowing the expense of an unofficial as there 
is an official search. While the expense of a necessary 
record furnished by the county clerk for use upon the 
trial of an action may be taxed as a disbursement, if a 
copy of the same record be made by an unofficial per- 
son, and proved by him to be acopy, the expense of 
making the copy cannot be taxed. The disbursements 
to be taxed are the fees regulated by statute and paid 
to public officers. Ihe Code authorizes the service of 
asummons by a person not an officer, and hence the 
court has very properly allowed compensation forsuch 
service to be taxed as a disbursement, and such has 
become the course and practice of the court. Dec., 
1890. Equitable Life Assurance Sociely of the United 
States v. Hughes. Opinion by Earl, J. Affirming 10 
N. Y. Supp. 796, which affirmed 9 id. 336. 


INDIGENT INSANE — SETTLEMENT — LIABILITY FOR 
SUPPORT.—The town of which an indigent insane per- 
son, not a pauper, is a resident when committed to the 
asylum on certificate of the county judge, acting under 
the Laws of New York of 1874, chapter 446, title 1, sec- 
tion 14, is not liable for his maintenance’ while there, 
under section 16 of title 1, and section 31 of title 3 of 
tbat act, providing that the expenses of a lunaticin a 
State asylum shall be defrayed by the town to which 
he is ‘‘chargeable,” and that the expense of any 
patient received on the order of any court or officer 
shall be paid by the county from which he is sent; but 
such county may require the individual town that is 
“legally liable’’ for the support of such patient to re- 
imburse the amount; for such indigent insane person, 
not a pauper, is not legally chargeable to the town of 
his residence. Citing People v. Board of Supervisors, 
121 N. Y. 345. Second Division, Dec. 2, 1890. People, 





ex rel. Russell, v. Board of Supervisors of Herkimer 
County. Opinion per Curiam. Reversing 46 Hun, 
354. 


MORTGAGES—DEED ABSOLUTE—DEFEASANCE—CON- 
STRUCTION OF CONTRACT.—(1) The fact that a deed ab- 
solute, which is claimed to be a mortgage, is dated 
eleven days, and recorded ten days, before the date of 
the instrument of defeasance, only raises a presump- 
tion that it was delivered before recording; and where 
a referee has found asa fact that the defeasance was 
executed ‘‘ on or about the date of delivery,” the two 
instruments mast be read together. (2) A firm owed 
a withdrawing partner $60,000 and gave him a deed ab- 
solute of certain lands for an express consideration of 
$30,000. A contemporaneous agreement was made that 
the deed was “‘ security for $30,000; ”’ that the firm gave 
its notes for $30,000 more, and was to pay interest on 
the whole; that the grantee was to sell the land within 
two years, reducing the debt by the amount realized, 
any surplus to go to the firm, but he was not to sell for 
less than $30,000 without the firm’s consent, vrif with 
its consent it was to make good the balance; that the 
firm was toretain possession, collect rents, pay taxes 
and interest on mortgages, etc. Held, that the deed 
was in fact a mortgage. Second Division, Dec. 2, 1890. 
Kraemer v. Adelsberger. Opinion by Parker, J. Re- 
versing 55 N. Y. Super. Ct. 245. 


FORECLOSURE — EMBLEMENTS — NURSERY 
TREES — PARTIES. —(l) Where nursery trees grow- 
ing upon mortgaged lands have been sold on execution 
against the mortgagor, a subsequent foreclosure sale 
cuts off the purchaser's right, since it operates to con- 
vey title from the mortgagor as of the date of the 
mortgage. The doctrine on the subject of emblements, 
and who, in their relation to the land on which they 
were growing, were entitled to them, was well defined 
at common law; and it was distinct from that of fix- 
tures. They were treated as so distinct from the real 
estate as to be subject to many of the incidents of per- 
sonal chattels. Co. Litt. 55b; 2 Bl Com. 404. And al- 
though they did not go to the heir, they did to the 
devisee, and to the remainderman for life. Broom 
Leg. Max. 305. And in this State they go to the dev- 
isee subject only to the payment of debts of the testa- 
tor, and the legacies given by his will. Bradner v. 
Faulkner, 34 N. Y. 347; Stall v. Wilbur, 77 id. 158. 
They, beionging to the grantor, also passed with a con- 
veyance of the land, and such is now the rule; and the 
common law in respect to emblements is not very 
greatly modified by the statute, which provides that 
they be deemed assets, and shall go to executors and 
administrators to be applied and distributed as per- 
sonal estate. 2 R.S., p. 82,8 6. It may be observed 
that the doctrine applicable to growing crops is dis- 
tinguishable from that relating to other personal prop- 
erty on land, as between grantor and grantee and 
mortgagor and mortgagee. The theory on which 1t 
rests is that they in some sense appertain to the realty. 
and the general rule, as declared from an early day by 
text and judicial writers, is that a party entering ito 
possession by title paramount to tbe right of the ten- 
ant takes them. Co. Litt. 55b; Davis v. Eyton, 7 Bing. 
154. Whether, without the aid of some statute, that 
rule is subject to any qualifications or exceptions, and 
if so what, it is now unnecessary to inquire or deter- 
mine. In the present case, the mortgagor had been in 
default several years at the time of the plaintiff's pur- 
chase of the nursery trees on the execution sale, and 
the defendant’s entry into possession of the premises 
was by title paramount to any right which could have 
been derived from the mortgagor in them subse- 
quently to the time the mortgage was given. Although 
since the right to maintain ejectment is demed to a 
mortgagee by statute (2 R. S., p. 312, $57; Code, § 1498), 
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his mortgage is a mere security, and the title to a 


mortgaged premises remains in the mortgagor, the 
foreclosure and sale, in practical effect, operates to 
eliminate the defeasance, and the purchaser takes the 
titie of the mortgagor as of the time the mortgage lien 
was created. Rector, etc., v. Mack, 93 N. Y. 488. And 
while the plaintiff, as against the mortgagor, and with- 
out liability to the mortgagee, may have taken the 
nursery trees from the premises prior to the time of 
the foreclosure of the mortgage, he had no such right 
as against the purchaser or his grantee, who had en- 
tered under the title perfected by the sale on fore- 
closure, and the conveyance made pursuant to it. 
Lane v. King, 8 Wend. 584; Shepard v. Philbrick, 2 
Den. 174; Gillett v. Balcom, 6 Barb. 570; Jewett v. 
Keenholts, 16 id. 194; Sherman v. Willett, 42 N. Y. 146; 
Aldrich v. Reynoids, 1 Barb. Ch. 613; Adams v. Beadle, 
47 lowa, 439. The suggestion of the plaintiff's counsel 
that there has been a modification of the rule of law 
On the subject, and that the case of Lane v. King is 
not therefore entitled to the weight of authority, may 
be appiicabie to fixtures to which the authorities cited 
by him relate. But emblements are not fixtures, 
within the meaning of the rule applied to them. The 
subject of the former ia treated in the law as distinct 
from the latter; and whiie they may be taken on exe- 
cution supported by a judgment not a lien upon the 
realty, those things which have become fixtures can- 
not. But the doctrine peculiar to growing crops, 
originating in considerations deemed beneficial to the 
interests of agriculture, has remained substantially un- 
changed, and the rule as stated in Lane v. King was 
not only followed in some of the cases before cited, 
but that case and its doctrine have more recently been 
judicially cited and referred to with approval in this 
State (Harris v. Frink, 49 N. Y. 31; Sampson v. Rose, 
65 id. 416), and it quite uniformly prevails where the 
common law on the subject remains in force. The 
rigor of the old common law, which gave forfeiture as 
the consequence of default in payment of a mortgage, 
has been modified so as to permit payment at any time 
before sale on foreclosure; but that does not affect the 
question under consideration, and our attention is 
called to no reason why the considerations upon which 
the doctrine relating to emblements was founded, and 
has since been observed, are now any less entitled to 
sanction than formerly. The fact that the right to 
ejectment is taken away from the mortgagee by the 
statute, and the mortgage reduced to u mere chose in 
action, secured by lien upon the land while the de- 
feasance remains effectual, does not seem to have any 
essential bearing upon the question, inasmuch as the 
perfecting of title under it has relation to the time it 
became a lien. The case of Mott v. Palmer, 1N. Y. 564, 
is not analogously inconsistent with the view here 
taken. (2) An objection that an assignee of an inter- 
est in the mortgage was not made a party to the fore- 
closure suit cannot be raised by the purchaser of the 
trees. (3) The purchaser was not a necessary party to 
the foreclosure suit. Second Division, Dec. 2, 1890. 
Batterman v. Albright. Opinion by Bradley, J. Af- 
firming 44 Hun, 622. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONSTITUTIONAL LAW—ELECTIONS—REGISTRATION. 
—Act of Pennsylvania of January 30, 1874, section 10, 
requiring auy person whose name is not registered on 
election day to make and produce affidavits as to 
certain facts, including where his residence is, ‘‘ tu the 
best of his knowledge and belief, when and where he 
was born,” when and where the tax he is required to 
bave paid was assessed, and when, where aud to whom 
paid, aud if he is a naturalized person, when, where 





and by what court, does not violate the Constitution 
of Pennsylvania, article 8, section 7, which deciares 
that “‘ no elector shall be deprived of the privilege of 
voting by reason of his name not being registered.” 
While the Constitution has thus defined the rights of 
voters, itis silent in many respects as to how those 
rights shall be exercised. It prescribes very clearly the 
qualifications which a voter must possess, but it pro- 
vides no machinery by which to ascertain whether a 
particular voter possesses such qualifications. All this 
has been wisely left to the Legislature. It would be 
out of place in the fundamental law. Lightly as many 
persous appear to regard the right of citizenship, the 
history of the government fully bears out the assertion 
that the exercise of the elective franchise has been 
productive of a vast amount of fraud. And it is a kind 
of fraud that strikes at the integrity and imperils the 
existence of free government. This assertion is not 
made at random. We have judicial knowledge whereof 
we speak. Our books are full of cases where such 
fraud has been developed. In Page v. Allen, 58 Penn. 
St. 338, it was said by the late Justice Read: “1 was 
counsel for Mr. Kneass in 1851, and of Mr. Mann in 
1856, and from what I saw in those contested election 
cases I was fully convinced that the election laws were 
utterly insufficient in »reventing fraud, and subsequent 
experience has confirmed me in my opinion. In some 
districts of the city—‘ plague-spots’—fraudulent voting 
is the rule, and bonest voting the exception. I am 
fully convinced that nothing but a registry law, hon- 
estly and firmly administered, can cure an evil which 
strikes at the root of our republican institutions.” The 
Legislature has from time to time passed various laws 
to regulate elections. Their object bas always been to 
preserve the purity of the ballot. It is too late to ques- 
tion the constitutionality of such legislation so long as 
it merely regulates the exercise of the elective fran- 
chise, and does not deny the franchise itself. Speak- 
ing of the Registry Act of 1869, it was said by Mr. Jus- 
tice Agnew, in Patterson v. Barlow, 60 Penn. St. 54: 
“We come now to the important question whether the 
act of 17th of April last, called the ‘ Registry Law,’ is 
constitutional. It is admitted that the Constitution 
cannot execute itself, and that the power to regulate 
elections is a legislative one which has always been ex- 
ercised by the General Assembly since the foundation 
of the government. The Constitution appoints the 
time of the general election, prescribes the qualifica- 
tions of voters, and enjoins the ballot, and for all the 
rest the law must provide. The precincts and places, 
the boards of election, the lists of the electors, whether 
called a list of taxables, or a register of voters, and the 
evidence of persons and qualifications, must ell be pre- 
scribed by law. This undoubted legislative power is 
left by the Constitution to a discretion unfettered by 
rule or proviso save the single injunction ‘that elec- 
tions shall be free and equal.’ But to whom are the 
elections free? They are free only to the qualified 
electors of the Commonwealth. Clearly they are not 
free to the unqualified. There must be a means of dis- 
tinguishing the qualified from the unqualified, and this 
can be done only by a tribunal to decide, and by evi- 
dence upon which a decision can be made. The Con- 
stitution does not provide these, and therefore the 
Legislature must establish the tribunal and the means 
of ascertaining who are and who are not the qualified 
electors; aud must designate the evidence which shall 
identify and prove to this tribunal the persons and 
qualifications of the electors. Penn. Sup. Ct., Oot. 6, 
1890. Appeal of Cusick. Opinion by Paxson, J. 


CRIMINAL LAW— EXTORTION-—CORRUPT INTENT.— 
Ov the trial of an officer for extortion in taking fees it 
is necessary to prove that the fees were taken with a 
corrupt intent, and a charge which withdraws the con- 





sideration of that question from tbe jury is erroneous. 
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This offense is defined to be the unlawful taking by an 
officer (de facto or de jure) by color of his office from 
any person any money or thing of value that is not 
due, or more than is due, or before it is due. 1 Bish. 
Crim. Law, § 573; 4 Bl. Comm. 141; People v. Whaley, 
6 Cow. 661; State v. McEntyre, 3 Ired. 171; State v. 
Cansler, 75 N. C. 442. In order to prove this charge it 
is necessary to show that the fees were demanded will- 
fully and corruptly, and not through any mistake of 
law or fact. 2 Bish. Crim. Law, §§ 396, 399, 400; Rose. 
Crim. Ev., marg. p. 833, and note; Com. v. Shed, 1 
Mass. 227; Cutter v. State, 30 N. J. Law, 125; People 
y. Whaley, supra; State v. Cansler, supra. While the 
rulings of the courts have been somewhat conflicting 
upon this point, the weight of authority as well as rea- 
son leads us to the conclusion that all officers, and es- 
pecially those who are acting judicially, have a right to 
demand that a jury shall pass upon their intent in 
taking the fees, and find that the act was willfui and 
corrupt before they can be lawfully convicted of this 
serious charge. The words “‘ under color of his office” 
imply that the officer has taken advantage of his posi- 
tion and corruptly used the relation that he sustains 
to the government to drive others to submit to his ex- 
actions. 1 Bish. Crim. Law, § 587. We find, upon ex- 
amination, that in the two cases cited by the attorney- 
general from the Tennessee Reports (State v. Critch- 
‘ett, 1 Lea, 271, and State v. Merritt, 5 Sneed, 67) the 
court was considering indictmeuts framed under a sec- 
tion of the Code of that State, the substance of which 
is set out out in the opinion in one of them. In the 
case of Coates v. Wallace, 17 Serg. & R. 75, the Su- 
preme Court of Pennsylvania, too, construed a statute 
giving a penalty for taking fees not due or more than 
was due. N.C. Sup. Ct., Oct. 20, 1890. State v. Pritch- 
ard. Opinion by Avery, J. 


FIXTURES — BETWEEN LIFE-TENANT AND REMAIN- 
DERMAN.—Machinery attached to the realty by a ten- 
ant by the curtesy after his term begins, for the pur- 
pose of milling corn and ginning cotton for the 
neighborhood, as well as himself, belongs on his death 
to his executor as against the remainderman. In 
the great case of Elwes v. Maw, 3 East, 38; 2 Smith 
Lead. Cas. 228, Lord Ellenborough considers the doc- 
trine of fixtures as depending largely iu its application 
upon the relations of the parties, which he divides into 
three classes: (1) Executor and heir. As between 
these the common-law rule that whatever is af- 
fixed to the freehold becomes a part of it and passes 
with it, quicquid plantatur solo, solo cedit, is observed 
in full vigor. In this class fall also mortgagor and 
mortgagee, vendor and vendee, as to whom the strict 
rule of the common law is still in force. Foote v. 
Gooch, 96 N. C. 265. (2) Between executor of tenant 
for life, or in tail, and the remainderman, in which 
case the right to fixtures is considered more favorable 
for the executor. (3) Between landlord and tenant, in 
which case, in favorof trade and to encourage industry, 
the greatest latitude is allowed, so that all fixtures set 
up for better enjoyment of trade are retained by the 
tenant, though this does not include fixtures used for 
agricultural purposes. Where however they are used 
for mixed purposes of trade and agriculture, they are 
held to belong to the tenant. Wms. Pers. Prop. 16, 
note, and numerous cases cited. The reason of the dis- 
tinction is pointed out by Pearson, C. J., very suco- 
einetly in Moore v. Valentine, 77 N.C. 188. When ad- 
ditions are made to the land by the owner, whether 
vendor, mortgagor or ancestor, the purpose is to en- 
bance the value and to be permanent. With the ten- 
ant the additions are made for a temporary purpose, 
and not with a view of making them part of the land; 
hence for the encouragement of trade, manufacturing, 
ete., the tenant is allowed to remove what had appar 
ently become affixed to the freehold, if affixed for 





purposes of trade, and not merely for better enjoyment 
of the premises. Pemberton v. King, 2 Dev. 376. In the 
present case, it is agreed that “the engine, cotton-gin 
and condenser were attached to the mill by the tenant 
by the curtesy after his term commenced — not solely 
for the better enjoyment of the land and farm, but for 
the purpose of milling corn and ginning cotton for the 
neighborhood, as well as himself, and for the mixed 
purpose of trade and agriculture.” His honor prop- 
erly held that they belonged to the executor of the life- 
tenant as against the remainderman. The case comes 
under the second class mentioned by Lord Ellen- 
borough, and there are few adjudications on that class, 
but the ruling of the court below is sustained by that 
of Lord Hardwicke in Lawton v. Lawton, 3 Atk. 13, 
and in Dudley v. Warde, 1 Amb. 113, and the observa- 
tion of Lord Mansfield in Lawton v. Salmon, 1 H. BI. 
260. There are subsequent cases which all seem to fol- 
low the above precedents. Tyler Fixt. (ed. 1877) 490, 
491, 496, 503. In our own reports, Pemberton v. King, 
2 Dev. 376; Feimster v. Johnson, 64 N. C. 259, and 
Railroad v. Deal, 90 id. 110, which recognized the right 
of tenant to remove, were cases between tenant and 
lessor, while Bryan v. Lawrence, 5 Jones (N. C.), 337; 
Latham v. Blakely, 70 N. C. 368; Deal v. Palmer, 72 
id. 582; Bond v. Coke, 71 id. 97; Foote v. Gooch, 96 id. 
265, and Horne v. Smith, 105 id. 322, which adjudged 
the fixtures to have become part of the freehold, all 
came under Lord Ellenborough’s first class, supra. 
This is the first instance in which the rule as to fixtures 
between executor of tenant for life and remainderman 
has come before the courts of this State. Lt assimilates 
to that between landland and tenant, the principal 
difference perhaps being that the executor can remove 
such fixtures within a reasonable time after the death 
of the life-tenant, whereas between landlord and ten- 
ant, the tenant cannot go on the premises to remove 
the fixtures, after the termination of bis lease, without 
being a trespasser, except in those cases where the du- 
ration of his term is not fixed but uncertain,“or where 
there isan agreement that he may remove after the 
expiration of the lease. N.C. Sup. Ct., Oct. 27, 1890. 
Overman v. Sasser. Opinion by Clark, J. 


JUDGMENT—FOR DECEASED PARTY—VACATING.—A 
judgment for a defendant who at the time of its ren- 
dition is dead, which fact is then unknown, is not for 
that reason void. We find many cases, and some con- 
flict of decisions, in which judgment was rendered in 
favor of plaintiffs against deceased defendants, but our 
researches have not enabled us to find any in which 
judgment was rendered in favor of the defendant after 
his death, against the living plaintiff. In Kelly v. 
Hooper's Ex’rs, 3 Yerg. 595, and in Carter v. Carriger, 
id. 411, it was held that a judgment against a dead man 
was an absolute nullity. In Holmes v. Honie, 8 How. 
Pr. 384, it was held that a judgment after the death of 
a party may be stricken out, and the same was held 
in Lockridge v. Lyon, 68 Ga. 137. It was also held by 
this court in Lynn v. Lowe, 88 N. C. 478 (Ruffin, J., 
dissenting), that a judgment rendered against a party 
after his death is irregular, and may be set aside, to the 
end that the representative of the deceased defendant 
may have an opportunity to resist a judgment. In 
Knott v. Taylor, 99 N. C. 511, it was held that a judg- 
ment rendered against a dead person, the fact of his 
death being unknown to the court or the plaintiff, was 
not void, but irregular and voidable. We refer to the 
interesting discussion in Lynn v. Lowe, supra, and to 
the authorities there cited, as to the effect of a judg- 
ment rendered against a defendant who died before its 
rendition. In Freeman on Judgments, section 140, it 
is said: “If jurisdiction be obtained over the detend- 
ant in his life-time, a judgment rendered against him 
subsequently to his death is not void; *’ again, section 
158: “Judgments for or against deceased persons are not 
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generally regarded as void on that account;’’ and this 
view of the law seeus to be in accord with the current 
authorities upon the subject, though, as has been said, 
there is want of unanimity in the adjudications, and 
in this State it may be regarded as settled that the 
death of a party defendant to an action before trial 
should be suggested, and the proceedings suspended, 
until the real or personal representatives, as the case 
may be, can be made parties, and the action continued 
against them, and if this be not done, and the plain- 
tiff takes judgment against a dead defendant, it may 
be set aside. Lynn v. Lowe, 88 N. C. 478; Knott v. 
Taylor, 99 id. 511, and cases there cited. In Lynn v. 
Lowe, the late chief justice said: ‘* It was obviously 
the plaintiff's duty, to prevent an abatement of their 
action, to bring the fact of the defendant’s death to 
the notice of the court, and to make the other neces- 
sary parties in consequence thereof, in order to proceed 
with the cause. It could not be duty of any other, 
since the event that sealed the lips of the deceased re- 
called the authority of his attorney longer to repre- 
sent him.’? There is a manifest reason why a judg- 
ment against a dead man may be avoided and set aside 
as irregular by a proper motion in the action, and that 
motion, said the present chief justice in Knott v. Tay- 
lor, ‘might be made by any person having right un- 
der or derived from the deceased defendant therein, 
after the action began. This, as to the party who may 
make the motion, is allowable, because, the defendant 
in the action having died before * * * the judg- 
ment was entered, he could not make it, and, in such 
case, no presumption arises that he assented to and 
was satisfied with it. Ordinarily, only the defendant 
against whom an irregular judgment is given can com- 
plain of it. If he does not, the presumption is that he 
is satisfied with it. It is otherwise where he was dead 
at the time the judgment was given.’’ These reasons 
do not apply to a judgment in favor of a dead defend- 
(ant against a living plaintiff. N.C. Sup. Ct., Oct. 27, 
1890. Wood v. Watson. Opinion by Davis, J. 


MARRIAGE -- CURTESY IN REMAINDER.—A husband 
cannot have curtesy in lands of which his wife had 
‘only a remainder, expectant on a prior estate which 
did not determine during coverture. The four requi- 
‘sites to make a tenant by the curtesy, as stated in 
Blackstone's Commentaries, and in all the treatises on 
the common law that include this subject, are mar- 
riage, seizin of the wife, birth of issue capable of in- 
heriting, and the death of the wife. No one of these 
requisites up to the present time has ever been dis- 
pensed with by the courts of England or the United 
States, unless pursuant to some statutory enactment. 
Some disparity however exists in the definition or ap- 
plication given by different courts to the word “ seizin.”’ 
Blackstone (vol. 2. p. 127), after stating the requisites 
as above, adds: ‘‘ The seisin of the wife must be an 
actual seisin or "possession of the lands; not a bare 
right to possess, which is a seisin in law, but an actual 
possession, which is a seisin in deed.”’ This is still the 
general rule, but certain exceptions have been recog- 
nized and adopted by several courts. The possession 
of a lessee under a lease for years, reserving rent, is re- 
garded as an actual seizin in the wife as reversioner, so 
as to entitle the husband to an estate, as tenant by the 
curtesy, although he never received or demanded rent 
during the life of the wife. Ellsworth v. Cook, 8 
Paige, 646; De Grey v. Richardson, 3 Atk. 469; Watts 
v. Ball, 1 P. Wms. 108. Wild uncultivated lands may 
be constructively in the wife’s possession unless in the 
adverse ‘possession of another. Pierce v. Wanett, 10 
Ired. 446; Davis v. Mason, 1 Pet. 507; Clay v. White, 1 
Munf. 162. Recovery in ejectment has been held 
equivalent to actual entry; and where the wife takes 
under a deed, actual entry is not necessary. Jackson 
v. Johuson, 5 Cow. 74, 97; Adair v. Lott, 3 Hill, 182, 





186. And in the States of Connecticut, Pennsylvania, 
Ohio, Mississippi and Tennessee, a right of entry on 
the part of the wife would be a sufficient seizin, al- 
though the premises were in the adverse possession of 
another. Stoolfoos v. Jenkins, 8 Serg. & R. 175; Bor- 
land v. Marshall, 2 Ohio St. 308; Redus v. Hayden, 43 
Miss. 624; Bush v. Bradley, 4 Day, 299; 1 Washb. Real 
Prop. (3d ed.), top p. 160. But this is substantially the 
extent of the modifications of the common-law idea of 
seizin of the wife, as applicable to the busband’s right 
to an estate by the curtesy. And there is, on the 
other hand, a remarkable consensus of judicial opinion 
in the courts of England and the United States, and 
among all the text-writers upon the subject, to the 
effect that if there be an outstanding estate for life, the 
husband cannot be the tenant by the curtesy of the 
wife’s estate in reversion or remainder, unless the par- 
ticular estate be ended during coverture. 1 Bish. Mar. 
Wom., § 489; 1 Washb. Real Prop. (4th ed.), top. p. 175, 
§ 33; Tyler Inf. (2d ed.), § 284; 4 Kent Com. 59; Moody 
v. King, 2 Bing. 447; Ferguson v. Tweedy, 43 N. Y. 
543; Shores v. Carley, 8 Allen, 425; Brooks v. Everett, 
13 id, 457; Fisk v. Eastman, 5 N. H. 240; Orford v. 
Benton, 36 id. 395; Hitner v. Ege, 23 Penn. St. 305; 
Watkins v. Thornton, 11 Ohio St. 367; Stoddard v. 
Gibbs, 1 Sum. 263; Medley v. Medley, 27 Gratt. 568; 
Adams v. Logan, 6 T. B. Mon. 175; Bank v. Davis, 31 
Ala. 626; Malone v. McLaurin, 40 Miss. 161; Reed v. 
Reed, 3 Head, 491; 4 Am. & Eng. Enc. Law, 961, and 
cuses there cited. Conn. Sup. Ct. of Err., Oct. 30, 1890. 
Todd y. Oviatt. Opinion by Loomis, J. Pardee and 
Carpenter, JJ., dissenting. 


MASTER AND SERVANT—INJUNCTION— BREACH OF 
CONTRACT FOR SERVICES.—(1) Though an employee’s 
familiarity with the business, and his knowledge of 
the customers acquired during the employment, have 
made his services of peculiar value, an injunction will 
not issue against a violation of his contract to render 
such personal services as its manager may require, in- 
cluding travelling and acting as its secretary or other 
officer, such services not being so peculiar or individual 
that they could not be performed by any one of ordi- 
nary intelligence or fair learning. Contracts for per- 
sonal service are matters for courts of law, and equity 
will not undertake a specific performance. 2 Kent 
Com. 258, note b; Hamblin v. Dinneford, 2 Edw. Ch. 
529; Sanquirico v. Benedetti, 1 Barb. 315; Haight v. 
Badgeley, 15 id. 499; De Rivafinoli v. Corsetti, 4 Paige, 
264. <A specific performance in such cases is said to be 
impossible because obedience to the decree cannot be 
compelled by the ordinary processes of the court. Con- 
tracts for personal acts have been regarded as the 
most familiar illustrations of this doctrine, since the 
court cannot in any direct manner compel the party to 
render the service. The courts in this country and in 
England formerly held that they could not negatively 
enforce the specific performance of such contracts by 
means of an injunction restraining their violation. 3 
Wait Act. & Def. 754; Marble Co. v. Ripley, 10 Wall. 
340; Burton v. Marshall, 4 Gill. 487; De Pol v. Sohlke, 
7 Robt. (N. Y.) 280; Kemble v. Kean, 6 Sim. 333; Bald- 
win v. Society, 9 id. 393; Fothergill v. Rowland, L. R., 
17 Eq. 132. The courts in both countries have how- 
ever receded somewhat from the latter conclusion, and 
it is now held that where a contract stipulates for spe- 
cial, unique or extraordinary personal services or acts, 
or where the services to be rendered are purely intel- 
lectual, or are peculiar and individual in their charac- 
ter, the court will grant an injunction in aid of a spe- 
cific performance. But where the services are mate- 
rial or mechanical, or are not peculiar or individual, 
the party will be left to his action for damages. The 
reason seems to be that services of the former class are 
of such a nature as to preclude the possibility of giv- 
ing the injured party adequate compensation ip dam- 
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ages, while the loss of services of the latter class can 
be adequately compensated by an action for damages. 
2 Story Eq. Jur., § 958a; 3 Wait Act. & Def. 754; 3 
Pom. Eq. Jur., § 1343; California Bank v. Fresno Canal, 
etc., Co., 53 Cal. 201; Singer Sewing-Machine Co. v. 
Union Button-Hole Co., 1 Holmes, 253; Lumley v. 
Wagner, 1 De Gex, M. & G. 604; Railroad Co. v. Wy- 
thes, 5 id. 880; Montague v. Flockton, L. R., 16 Eq. 
139. (2) An employee of a company engaged in manu- 
facturing plated ware having covenanted not to en- 
gage, nor to allow his name to be used, in any business 
as manufacturer or seller of such goods, he will uot be 
enjoined from allowing rival manufacturers to use his 
name as a stamp ou their goods, it not appearing that 
the name has any special or peculiar value as such 
stamp. Conn. Sup. Ct. Err., Feb. 17, 1890. Wm. Rogers 
Manuf'g Co. v. Rogers. Opinion by Andrews, C. J. 


MECHANICS’ LIENS—UNAUTHORIZED IMPROVEMENT 
OF INFANTS’ PROPERTY.—A guardian of minor chil- 
dren, in good faith, but without any authority from 
the chancellor, reconstructed an old building on the 
children’s land, which enhanced the value of the prop- 
erty and enabled them to realize an income therefrom. 
Held, materialmen, whose property had been in good 
faith used in making the improvements, were equi- 
tably entitled to be paid the actual cost of their mate- 
rials out of the enhanced rental value of the property 
by reason of the improvements, after deducting there- 
from the insurance, taxes and costs of keeping the 
premises in repair. This is not a case of mere ordi- 
nary repairs, where, for the preservation of the prop- 
erty, one tenant causes the repairs to be made; and 
therefore the right of one tenant to make such an im- 
provement, and then ask for contribution from his co- 
tenant, is not involved in this case. Freem. Co-Ten- 
ancy, § 262; 1 Wash. Real Prop. 421. The father, be- 
ing both the natural and statutory guardian of the 
infants, conceived that it was necessary to reconstruct 
an old, dilapidated building that would soon cease to 
yield an income to his children, and, with a view of 
advancing their interests, in the best of faith, entered 
into this contract with the appellants, whvu, in like 
good faith, have executed the contract and expended 
over $7,000 in enhancing the value of this property, the 
rents of which are now being enjoyed by these chil- 
dren, who have now arrived at the age of twenty-one 
years. They have expended not one cent for an im- 
provement out of which, if the facts alleged are true, 
they are receiving a handsome income, and but for 
which the building would have been valueless, and the 
entire property worth no more than the value of the 
ground upon which the new building stands. Was it 
then to the interests of the infants that the improve- 
ment should be made, and if so, to what extent should 
the income of the property be changed in order to re- 
imburse the expenditure made by the appellants? If 
the father of the appellees had made the investment 
out of his own means instead of the means of others, 
thereby enriching his children at the expense of his 
creditors, a chancellor would have subjected the in- 
crease tu the extent of the enhanced value to the pay- 
ment of his debts, and when he induces others to in- 
vest their means in improving property for the benefit 
of those who have the right to look to him, not only to 
see that their property is so managed as to make it 
productive, but whose claims upon him for support 
and maintenance cannvut be disregarded, we see no 
reason why, if it results in enriching the children, or 
80 enhancing the value of their property as to increase 
the income of their estate, those making the improve- 
ment should not at least share with them in the in- 
creased income caused by the improvements made. 
Are the infants to become the recipients of such an in- 
vestment from the funds of astranger upon the idea 
that it was a voluntary donation from the father, and 





the materialman or laborer was required to look to 
him for payment? Will that which enhances the value 
of the building, and the income from it, be regarded 
as an unreasonable burden upon the property of the 
infants, when the coutractor and builder asks only for 
an appropriation of a part of the increased incoms 
caused by his labor and material to the payment of his 
debt? He has worked uo harm to the infants, but 
leaves them in a much better condition than they were 
befure the improvement was made, and if so, ought 
the chancellor in equity and good conscience to deny 
all relief? Wethink not. Graham v. Bank, 5 B. Monr. 
45; Athey v. Knotts, 6 id. 24. Ky. Ct. App., Oct. 30, 
1890. Bent v. Barnett. Opinion by Pryor, J. 


——__—__—_——- 


CORRESPONDENCE. 


Wa. A. BEACH’'s ASTRONOMY. 
Editor of the Albany Law Journal: 

I have just read your interesting article on William 
A. Beach, also extracts published in your LAw Jour- 
NAL from later letters to you. I had no acquaintance 
with Mr. Beach, but I quite often saw him in court 
during the last ten years of his life. Within a year of 
his death he tried a life insurance case at Catskill. He 
was counsel for the defendant, the insurance company. 
I heard him sum up the case. He seemed to have a 
good defense on the law and evidence, but feared the 
feelings of the jury would result in their finding a ver- 
dict for the plaintiff, the widow of the insured man, 
and they did. In his exordium he attempted to im- 
press the jury with their obligation to be governed by 
the law and evidence and by nothing else. And he 
spoke over ten minutes in a description of the solar 
system, of the iaw of force and gravitation, the move- 
ments of the planets in their orbits around the sun, 
with such regularity that their exact position in the 
future could be calculated years in advance, and much 
more that only one well informed in astronomy would 
know about. His thorough knowledge of astronomy 
relating to the solar system was not compatible witha 
belief that the earth is flat, and that the sun revolves 
around it a few hundred miles away. 

In other respects what you say of him is correct, so 


far as I observed or know. 
SIDNEY CROWELL. 


CaTSKILL, N. Y., Jan. 2, 1891. 

[It would be as unsafe to judge Beach’s astro- 
nomical belief by what he said in addresses to juries 
as to infer his opinion of female virtue from the 
same kind of evidence. There is no doubt that 
he believed the earth is flat.—Eb. } 





** PROMISE TO PAY, WHEN ABLE.”’ 
Editor of the Albany Law Journal: 

Some Kentucky cases bearing on the point recently 
noted in the LAW JoURNAL were not cited. In Hag- 
gin v. Williamson, 5 T. B. Monr. 8, action was moved 
on covenant, ‘*to purchase for Susannah Williamegon, 
a house and lot in Versailles of the value of $1,000, and 
until I make the purchase, in which J am not to be 
hastened, I covenant to furnish ber with a dwelling in 
that town of about that value at my own cost and 
charge.”’ The declaration after reciting the covenant 
averred that Haggin had not purchased the house, 
though a reasonable and sufficient time had elapsed, 
and he had been requested to do so. Plea, that de- 
fendant had rented for plaintiff a house in Versailles 
for three years at $60 per year, and had offered to rent 
a house in that town for plaintiff worth $1,000 which 
the defendant refused to receive. The opinion by 
Owsley, J., afterward Governor Owsley, notes that de- 
fendant’s contention was that under the terms of the 
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covenant he had his life-time in which to made the 
purchase, but on full consideration the court decided 
to hasten rlaggin, and his plea was held bad on de- 
murrer, and the jury gave $1,030 upon assessment of 
damages. 

In Mason v. Hughart, 9 B. M. 482, the promise was 
to pay the debt when he “ should be able to do so,” and 
it was said that ‘‘the ability to pay is the essence of 
the promise, and the plaintiff should aver and prove 
the fact. The ability to pay ought to be clearly proven.”’ 
The case however weut off on another point. 

In Cecil v. Weich, 2 Bush, 168, in a very short opinion, 
Judge Rebertscn said: “Judgment and execution 
will be the best test of his ability to pay. Ifthey prove 
his ability he ought to pay; and if they fail he cannot 
be prejudiced by the judgment.” 

But iu Eckler v. Galbraith, etc., 12 Bush, 71, a suit 
upon promise of bankrupt to pay *‘ when able,’’ it was 
held, Judge Lindsey delivering the opinion, that in a 
suit on such a promise proof of the promise and that 
defendant owned property subject to the payment of 
his debts, sufficient to pay plaintiff's claim, made out 
a prima facie case, subject however to be defeated by 
testimony on behalf of defendant proving that the 
payment of debts contracted honestly and in the ordi- 
nary course of business, subsequent to his discharge in 
bankruptcy would exhaust his estate and leave noth- 
ing to be applied to satisfaction of plaintiff's demand. 

Your obedient servant, 
WriiiAM L. DULENEY. 

BowLinG GREEN, Ky., Vec. 31, 1890. 


—_—_—_ +__—_——_ 
NEW BOOKS AND NEW EDITIONS. 
2 BursivGe's Digest or rHE CRIMINAL LAW OF 
CANADA. 

A digest of the Criminal Law of Canada (Crimes and Punish- 
ments) founded by permission on Sir James Fitz-James 
Stephen’s Digest of the Criminal Law. By George Whee- 
lock Burbidge, A. B., D.C. L., Judge of the Exchequer 
Court of Canada. Toronto: Carswell & Co, 1890. 

The subject-matter of this work is contained in six 
hundred and twenty-nine articles in which are em- 
bodied in systematic arrangement the body of the 
criminal law as it affects Canada. From a cursory 
examination, we should judge that the labors of the 
learned editor have been discriminating and satisfac- 
tory. The publisher’s work is excellent. 


AMERICAN STATE Reports, Vous. 14-15. 

These volumes will soon make alibrary of themselves. 
We believe that aside from the digests of his particular 
State, the active practitioner having this series may 
safely dispense with all other digests. 


————_»>———_ 


NOTES. 


| ESIDES the impediments of procedure, our sub- 

stantive civii law, that isthe law of property and 
It isa law of precedent, 
judge-made law; law made in great part, not by the 
legisiative department of the government, but by the 
judicial department, whose duty it is, or should be, 


of personal rights, is chaos. 


to administer iaw, not make it. If you would know 
what this judge-made law is, read the circulars you 
may see on lawyers’ tables. One collector advertising 
for the different States gives notice, that he has on 
hand ‘*225,000 jackets, numbered and indexed con- 
secutively, containing general precedents ana authori- 
ties, in all law cases,’’and that they are so valuable, that 
he has insured them for $100,000. Another advertiser 
offers an American digest for 1889, ‘* comprising some 
20,006 cases,’ and “‘ nearly 46,000 points of law, fully 
statea in the approved concrete form.”’ Stili another 
offers ‘‘A full digest of over 18,000 recent New York 








cases,” and yet another advertises **Adhesive Annota 

tions to Barbour’s New York Supreme Court Re 

ports, tracing the history of every case through the @ 
volumes of Barbour, 7 volumes of Lansing, 56 volumes 
of Hun, 4 volumes of Keyes, and 120 volumes of New 
York Court of Appeals Reports.’”” Among these ad 

vertisements is a card, announcing that ‘ every lawyer 
can make his own series of collected cases, from the 
60,000 latest decisions, to suit the needs of his practice 
as they arise.” These advertisements are accompanied 
by certificates from reputable lawyers, setting forth 
their trustworthiness. This isthe law of “the people 
of the State of New York, by the grace of God free and 
independent.’’ Here indeed it is the major part of it, 
at least, not in our statute books, where it should be 
for use, but in these ‘225,000 jackets,’ these ‘ 20,000 
cases,’’ these ** 40,000 points of law,’’ these ‘ 18,000 re- 
cent New York cases,’’ these ‘‘Adhesive Annotations,” 
these *‘ 60,000 latest decisions.”” Do you wonder that 
the law is uncertain? And will you believe, that for 
more than forty years efforts have been make to bring 
order out of this chaos, and that the efforts have been 
thwarted by the lawyers themselves? There is no good 
reason why it should be so. These multifarious and 
discordant decisions, hidden though they may be in 
** 225,000 jackets,’’ can be got out of the jackets, con- 
densed and classified, so as to bring them within the 
compass of two thousand articles or so. The like has 
been done in other States of this country, and in other 
countries. You ask, whether, after all, any improve- 
ment is to be expected. There is a saying, current 
just now, that it is the unexpected which happens. I 
do not believe in the saying, and so predict for the fu- 
ture less delay, less uncertainty, less expense. If you 
ask the reason of this expectation, I answer that the 
delay and uncertainty were always without sufficient 
cause, and they are without it now more than ever. 
The length of a lawsuit depends, not so much upon the 
time spent in preparing to try and in trying the case, 
as in the time spentin waiting for other cases to be 
tried, which age blocking the way. That means that 
accumulations are permitted. But they need not be 
permitted, that is to say, it is possible to have such a 
force of judges and juries as to be able to deal with 
every case as fast as it arises. This will never happen 
however so long as it is held to be an excuse f sr not go- 
ing into a case on the docket that counsel is already 
engaged in trying another case. In other words, the 
convenience of the counsel, or of the client on cue side, 
must not be held a sufficient reason for causing incon- 
venience to counsel or client of the other side. 
Hitherto the lawyers have been strong enough in this 
country to enforce their own rules of convenience for 
the busiest advocates. It is notso in England. The 
changed habits of our time will not Jong suffer it here. 
The necessities of modern business will drive suitors 
out of the courts into arbitration or tribunals of com- 
merce, or they will compel the courts to try cases as 
they arise, without regard to the convenience of either 
party, in preference to the convenience of the other. 
This is an age of speed. We used to be satisfied with 
four weeks for crossing the sea, we now demand one; 
we used to be satisfied with the mails of the ships for 
our most pressing messages, we wili now have them to 
be instantaneous; we used to travel in what we called 
swift coaches at the pace of six miles the hour, we now 
demand fifty. Therefore I insist, that it is not in the 
nature of things or the habits of this generation, that 
a suitor should have to wait longer for his turn in the 
court-room, than he would require to make the circuit 
of the globe. So much for the delays of justice. And 
as for keeping the laws for American citizens packed 
away in “225,000 jackets,” instead of having them in 
an open book which ali may read, I do not believe it 
to be possible much longer or even to the end of this 
ceutury.--David Dudley Field in The Independent. 
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HE subjects of Sir Frederick Pollock’s ‘‘ Oxford 
Lectures and Other Discourses” (Macmillan & 
Co., London and New York) are ‘‘ The Methods of 
Jurisprudence ;” ‘* English Opportunities in Histor- 
ical and Comparative Jurisprudence ;” ‘‘ The King’s 
Peace;” ‘*Oxford Law Studies;” ‘*The English 
Manor;” Sir Henry Maine and His Work;”’ “ Relig- 
ious Equality ;” ‘‘ Home Rule and Imperial Sover- 
eignty;” ‘‘ Examinations and Education;” ‘* Law 
Libraries;” ‘‘The Library of the Alpine Club;” 
“The Forms and History of the Sword.” Some of 
these we have read with pleasure; others we have 
skipped with pleasure, e. y., “ Religious Equality” 
and ‘‘ Home Rule,” after thrusting in a ‘‘ trier” and 
drawing out more Toryism than suits our taste. The 
law papers are not very important, but of a rather 
perfanctory character, and serve to illustrate the 
ease with which an Oxford lecturer may earn his 
wages. Those on ‘* The King’s Peace” and ‘‘ The 
English Manor” however are of considerable his- 
torical and legal interest. The lecturer everywhere 
shows a liberal and appreciative spirit toward 
American lawyers and adjudications, We infer 
that he is an Alpine climber and a swordsman, For 
the former we give him no credit. The silliest 
thing that the enterprising and foolhardy Briton 
ever does is to risk his neck on difficult mountains, 
simply to say he has been there. To our taste, 
the most charming of these papers is that on the 
sword, which is of great historical interest and of 
unique instructiveness’ At the close of ‘* Oxford 
Law Studies” is a passage of such beautiful and 
chastened eloquence that we are induced to give it 
in full: 

“Instead of becoming more and more enslaved to 
routine, you will find in your profession an increasing 
and expanding circle of contact with scholarship, with 
history, with the natural sciences, with philosophy, 
and with the spirit if not with the matter even of the 
fine arts. Not that I wish you to foster illusions of 
any kind. It would be as idle to pretend that law is 
primarily or conspicuously a fine art as to pretend 
that any one of the fine arts can be mastered without 
an apprenticeship as long, as technical, as laborious, 
and at first sight as ungenial as that of the law itself, 
Still it is true that the highest kind of scientific ex- 
celience ever has a touch of artistic genius. At least 
I know not what other or better name to find for that 
informing light of imaginative intellect which sets a 
Davy or a Faraday in a different rank from many de- 
serving and eminent physicists, or in our own science 
a Mansfield or a Willes from many deserving and emi- 
nent lawyers. Therefore I am bold to say that the 
lawyer has not reached the height of his vocation who 
does not find therein (as the mathematician in even 
less promising matter) scope fora peculiar but genuine 
artistic function. We are not called upon to decide 
whether the discovery of the Aphrodite of Melos or of 
the unique codex of Gaius were more precious to man- 
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kind, or to choose whether Blackstone’s Commentaries 
would be too great a rausom for one symphony of 
Beethoven. These and such like toys are for debating 
societies. But this we claim for the true and accom- 
plished lawyer, that is, for you if you will truly follow 
the quest. As a painter rests on the deep and luminous 
air of Turner, or the perfect detail of a drawing of 
Lionardo; as ears attuned to music are rapt with the 
full pulse and motion of the orchestra that a Richter 
or a Lamoureux commands, or charmed with the 
modulation of the solitary instrument in the hands of 
a Joachim; as aswordsman watches the flashing sweep 
of the sabre, or the nimbler and subtler play of opposing 
foils; such joy may you find in the lucid exposition of 
broad legal principles, or in the conduct of a finely- 
reasoned argument on their application to a disputed 
point. And so shall you enter into the fellowship of 
the masters and sages of our craft, and be free of that 
ideal world which our greatest living painter has con- 
ceived and realized in his master-work. I speak not 
of things invisible or in the fashion of a dream; for 
Mr. Watts. in his fresco that looks down on the Hall 
of Lincoln's Inn, has both seen them and made them 
visible to others. In that world Moses and Manu sit 
enthroned side by side, guiding the dawning sense of 
judgment and righteousness in the two master races 
of the earth; Solon and Scaevola and Ulpian walk as 
familiar friends with Blackstone and Kent, with Holt 
and Marshall; and the bigotry of a Justinian and the 
crimes of a Bonaparte are forgotten, because at their 
bidding the rough places of the ways of justice were 
made plain. There you skall see in very truth how 
the spark fostered in our own land by Glauvill and 
Bracton waxed into a clear flame under the care of 
Brian and Choke, Littleton and Fortescue, was tended 
by Coke and Hale, and was made a light to shine 
round the world by Holt,:and Mansfield, and the 
Scotts, and others whom living men remember. You 
shall understand how great a heritage is the law, of 
England, whereof we and our brethren across the 
ocean are partakers, and you shall deem treaties and 
covenants a feeble bond in comparison of it; and 
you shall know with certain assurance, that however 
arduous has been your pilgrimage, the achievement is 
a full answer. So venerable, so majestic, is this living 
temple of justice, this immemorial and yet freshly- 
growing fabric of the common law, that the least of 
us is happy who hereafter may point to so much as 
one stone thereof and say, The work of my hands is 
there.” 


One always looks for wit and wisdom in every 
thing that Chief Justice Bleckley, of Georgia, says, 
and one will find both in the following, from his 
opinion in a recent case, holding that a church site 
and edifice may be sold to pay the pastor’s salary: 

“If any debt ought to be paid, it is one contracted 
for the health of souls —for pious ministrations and 
holy services. If any class of debtors ought to pay, as 
matter of moral as well as legal duty, the good people 
of a Christian church are that class. No church can 
have any higher obligation resting upon it than that 
of being just. The study of justice for more than forty 
years has impressed me with the supreme importance 
of this grand and noble virtue. Some of the virtues 
are in the nature of moral luxuries; but this is av ab- 
solute necessity of social life. It is the hog and hominy, 
the bacon and beans of morality, public and private. 
It is the exact virtue, being mathematical in its nature, 
Mercy, pity, charity, gratitude, generosity, magna- 
nimity, ete., are the liberal virtues. They flourish 
partly on voluntary concessions made by the exact 
virtue, but they have no right to extort from it any 
unwilling concession. ‘They can only supplicate or 
persuade. A man cannot give in charity or from pity, 
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hospitality or magnanimity, the smallest part of what 
is necessary to enable him to satisfy the demands of 
justice. It is ignoble to indulge any of the liberal vir- 
tues by leaving undischarged any of these imperative 
demands against us. Ou the credit side of justice we 
can make any sacrifice of it that we will, but on the 
debit side we can make none whatever. I[ may burn 
as an offering my own bull or lamb, but not that which 
rightfully belongs to another owner. There is nothing 
more exalted than a strict duty and its performance. 
What we freely give cannot be better bestowed than 
what we pay in the discharge of a perfect obligation. 
The law grants exemptions of property to families, but 
none to private corporations or collective bodies, lay 
or ecclesiastical. These must pay their debts if they 
can. All their property, legal and equitable, is subject. 
We think a court may well constrain this church to do 
justice. In contemplation of law, justice is not only 
a cardinal, but the pontifical virtue. It is certainly an 
energetic measure to sell the church to pay the 
preacher, nor would it be allowable to do so if other 
means of satisfying the debt were within reach.” 





In Lee v. Central R. Co. the same judge held 
that a railroad company is not liable for an injury 
sustained by a brakeman by stepping on an unus- 
ually large ‘‘ clinker” at the side of the track. He 
observes: 

“Tt cannot be incumbent on railroad companies or 
any one else, in such a world as this, to keep the whole 
face of the earth on which servants and employees are 
to execute their functions clear of every object that 
may cause an employee to slip up, or be thrown down. 
Such arule would require that farmers should keep 
their premises clear of corn-cobs; for a cob, when 
stepped upon, may roll under the foot and produce a 
fall. So of small stones and sometimes sticks, or other 


rubpish.”’ 


We give place to a communication on ‘Appeals 
in Capital Cases,” recommending the abolition of 
the prisoner's right of appeal to the Court of Appeals 
and the substitution of an appeal to the governor. 
This seems to us nearly the worst possible recom- 
mendation. It is seriously proposed in England to 
substitute a court of criminal appeals for the resort 
to the home secretary. The governor has now more 
than he can properly do. If he is not a lawyer he 
must rely on the legal judgment of some lawyer, 
and even if he is a lawyer, he may be forced or will 
be apt todo so, Our correspondent does not pro- 
pose to abolish the appeal in other cases of felony. 
We assume that he would propose to do so, on 
reflection, for it would be monstrous to deny to one 
under capital sentence the privileges accorded to 
one sentenced to imprisonment for a year. But 
even then it seems to us not much less monstrous to 
refuse to a man the same chance for his life that he 
would have in a case of contract involving $500. 
Our correspondent has unintentionally brought out 
the real weakness of the situation — the insufficiency 
in number of the judges in the Court of Appeals to 
dispose of even the preferred business with becom- 
ing promptness. If the State, out of tenderness for 
the personal preferences of four or five judges, and 
the pleasant traditions of the halting and inade- 
quate old court, shall determine not only to reduce 
the amount of its civil business, but to deny to men 





under sentence of death an equal chance for life 


with the privileges to be accorded to suitors in cer- 
tain favored classes of civil litigation, it would be 
just as well to abolish the Court of Appeals. If a 
court has become so weak as that, it would be better 
to let it die. 


Mr. F. A. Waddle, of Ottawa, Kansas, takes 
another whack at insurance companies in a brief in 
opposition to a motion for a rehearing. (By the 
way, what a preposterous thing these uniform 
motions for rehearing are, in many of the Western 
States. They should be curtailed when demurrers 
are abolished.) Mr. Waddle observes: 

** But we cannot be responsible for the mistakes in 
the minds of the counsel aforesaid, for we have long 
regarded them as furnishing additional evidence of 
Dr. Oliver Wendell Holmes’ theory of an ‘ idiotic area’ 
in the human mind, corresponding to the blind spot in 
the human retina. * * * We have no patience to 
discuss this motion further and it needs no authorities 
to show its idiocy. The records of this court do not 
reveal a more fraudulent attempt to defeat justice and 
obstruct the processes of the courts than is revealed in 
the somewhat variegated career of the Amick Case. 
It reminds one of the dialogue between the poet and 
the painter on the occasion of their visit to Timon of 
Athens: ‘ Poet. What have you now to present unto 
him? Painter. Nothing at this time but my visitation; 
only I will promise him an excellent piece. Poet. I 
must serve him so too; tell him of an intent that’s 
coming toward him. Painter. Good as the best. Prom- 
ising is the very air of the time; it opens the eyes of 
expectation; performance is ever the duller for bis act; 
and but in the plainer and simpler kind of people, the 
deed of saying is quite out of use. To promise is most 
courtly and fashionable; performance is a kind of will 
and testament which argues a great sickness in his 
judgment that makes it.’ ” 


The head-notes of the West Company Reporters 
are usually very good, but we note a misleading 
error in the head-note to Googins v. Googins (Mass.), 
25 N. E. Rep. 833. The head-note is as follows: 
‘* Under Public Statutes of Massachusetts, chapter 
146, section 22, which prohibits a party against 
whom a divorce was granted from remarrying 
within two years from the rendition of the final 
decree, a woman, whose former husband obtained a 
divorce from her in Vermont, cannot contract a 
valid marriage in Massachusetts within two years 
frem the rendition of the final decree in Vermont.” 
We thought we had caught that court in the pre- 
dicament of deciding a very important and doubt- 
ful question in an opinion of nine lines, without 
discussion, founding its ruling upon three cases, not 
one of which was in point, and in direct conflict 
with their former decisions, But on scrutinizing the 
statement of facts given in the Reporter more ciosely 
we find that the second marriage was formed and 
the divorce was granted in Massachusetts, and all 
that Vermont had to do with the matter was that the 
first marriage was formed there. As we know from 
experience, ‘‘ mistakes will occur in the best-regu- 
lated families.” 


Current Comment charges the Green Bag with 
plagiarism for having reproduced the story of 
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‘lawyers nearest the fire,” fromthe 7oledo Commer- 
cial, without credit, and in the present number of 
Current Comment is a communication of nearly two 
pages, defending the Green Bag, asserting that the 
tale is contained in a book published in 1884, and 
that the writer of the communication saw the story 
‘¢in the first half of the seventies, when he was at 
college in Missouri.” Desist, young men, desist! 
The story is a chestnut. We saw it nearly half a 
century ago, and we dare say it is in Joe Miller. 


——  e 


NOTES OF CASES. 


- McKane v. Democratic General Committee of 


Kings County, New York Court of Appeals, 
December 2, 1890, it was held that a voluntary 
political association, organized as a general commit- 
tee, without a charter, but regulated by a constitu- 
tion and by-laws, cannot be compelled by action to 
admit to membership a person who has been elected 
at a primary election a delegate to such committee. 
The court said; ‘‘It appears that the plaintiff was 
formerly a member of the Democratic Association of 
the town of Gravesend, and a delegate upon the 
general committee from that town. In December, 
1887, the Democratic Association of the town of 
Gravesend, upon charges preferred against it by the 
Democratic campaign committee, was impeached, 
tried and disbanded by the general committee. A 
reorganization of the town association was under- 
taken and a primary election thereupon ordered 
by the general committee of the county organiza- 
tion, at which the plaintiff was elected a delegate to 
the general committee. What he complains of is, 
that being so elected, he was entitled to be admit- 
ted as a member of that committee, but that by 
majority vote it refused to accept the returns of the 
primary election, referred back the vacancy created 
and refused to recognize him asa delegate. By that 
action on its part, he says, he was deprived of his 
rights and privileges as a member and of the bene- 
fits and advantages to flow therefrom. He wants a 
judgment that he was elected a member of the gen- 
eral committee; and injunction enjoining its mem- 
bers from holding him out from his office as a mem- 
ber, and a judgment for possession of the office and 
the enjoyment of its rights. It is difficult to see 
upon what theory the plaintiff rests his right to any 
relief of a legal or equitable nature. It is quite 
unlike the cases in the books, where an individual 
having been admitted to membership of a social 
club or other voluntary association, for purposes of 
pleasure or profit, and thereby becoming entitled to 
aright to participate in whatever practical rights or 
advantages may pertain to membership, seeks 
redress for some violation of his personal rights. 
* * * The right to be a member is not conferred 
by any statute; nor is it derivable, as in the case of 
an incorporated body. It is by reason of the action 
and of the assent of the members of the voluntary 
association that one becomes associated with them 
in the common undertaking, and not by any out- 








side agency or by the individual’s action. Mem- 


bership is a privilege which may be accorded or 
withheld; and not a right which can be gained inde- 
pendently and then enforced. * * * We cannot 
compare this case to that of other voluntary asso- 
ciations; nor to a copartnership, to which an incor- 
porated association is sometimes likened when con- 
sidering the rights of the associates in the property 
of the association and the methods for their enforce- 
ment. The Kings County Democratic Organization 
was a voluntary association of persons who were 
presumably interested, from the very fact of such an 
organization, in the furtherance of the interests and 
principles of the Democratic party in that county. 
Its objects do not involve any combination or acqui- 
sition of property, and membership of it, or of its 
general committee, can have no conceivable pecu- 
niary value. The only tie which binds its members 
is a common faith in the cause, and the only obliga- 
tion upon them is to act in harmony, that by unity 
of action success may attend upon their efforts. We 
have in such an association what we must assume to 
be the voluntary organization of citizens, moved only 
by patriotic considerations in an endeavor to 
strengthen their party and to promote its interests 
by organized and systematic work. Our private 
convictions may possibly, and at times, be at war 
with the assumption, but I think we must all con- 
cede that organization of human effort for the real- 
ization of ideas of political government is as nec- 
essary as it is often commendable. How can it 
be said that in such work any thing like a contract 
relation subsists, or that there can be any obligation 
confining the free exercise of the personal rights of 
citizens? Shall they not be free to reject as an asso- 
ciate or as an officer of their association one whose 
character, aims or record may, in their judgment, 
fall below the standard of loyalty or of integrity 
demanded by the work in which they were engaged, 
or who for any cause satisfactory to their minds is 
unfit for the position of leadership he demands to 
occupy? Surely such propositions would seem to 
contain their own refutation. The existence of 
constitutions and by-laws does not alter the ques- 
tion. Obedience to their requirements may well be 
demanded as a condition of association; but it 
would be in conflict with the principles of our gov- 
ernment and with the spirit and intent of our laws, 
if by any contractual obligation, express or implied, 
the individual action of the citizen could be fettered 
in his choice of political associates or leaders, or in 
the freest exercise of the political rights conferred 
upon him by the fundamental law. <A constitution 
and by-laws in such a case are mere rules for the 
rezulation of the conduct of members in their asso- 
ciation, conducive to the orderly administration of 
the business which unitesthem, They can be given 
no other binding force. Each individual member 
is free to act according to the dictates of his con- 
science and judgment, whether the consequence be 
dissolution of his association or not. The funda- 
mental error in the contention of the plaintiff and 
his counsel consists in their treating the case as 
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though the plaintiff, because elected as a delegate 
to the general committee, had thereby acquired 
some property rights or had become invested with 
some personal privileges, in the enjoyment of which, 
by his rejection at the hands of the committee he 
had been disturbed. Such a proposition finds no 
support upon any principle of law or of ethics, and 
authority for such an action is utterly wanting. At 
the most, plaintiff's only cause of complaint is that 
the general committee have refused him participa- 
tion in their councils. Whether that rejection has 
been based upon irregularities in his return or upon 
his personal untrustworthiness as a party leader, is 
quite immaterial here, and is a question which, we 
think, is to be decided by the parties, and not in 
the courts.” 


In MeMillan v. School Committee, Supreme Court 
of North Carolina, December 8, 1890, it was held 
that a statute providing for separate schools for the 
Croatan Indians, from which all negroes ‘‘ to the 
fourth generation” are to be excluded, is constitu- 
tional. The court said: ‘*The right of the Legisla- 
ture to enact such laws, in pursuance of the Consti- 
tution, as shall give to the children of the white 
and colored races equal educational advantages, but 
in separate schools, has been recognized and de- 
clared by this court. Puiti v. Commissioners, 94 
N. C. 709. Railroad companies may assign to 
white and colored passengers different coaches, as 
inn-keepers may furnish them separate apartments, 
provided they furnish equal accommodations to 
both. Britton v. Railroad Co., 88 N. C. 536; State 
v. Steele, 106 id. 782. The laws under which the 
Croatan schools were established gave to the chil- 
dren of that race equal advantages with the chil- 
dren of the colored race, requiring that the census 
should be taken in the same way, and the school 
money divided according to numbers for the benefit 
of the children of the three instead of the two races, 
It was in evidence and admitted that the plaintiff's 
children resided within a school district in which 
there was a school for negro children, and they 
could have been admitted into that school had they 
applied. The plaintiff is not calling in question the 
power of the Legislature to provide separate schools 
for three distinct races, but on the contrary, he 
insists only that his children have been classified 
improperly, and have not been given the opportu- 
nity to associate with others of the same caste in 
the Croatan school, his home being also within the 
geographical limits of their district. Where the 
statute of New York allowed the board of educa- 
tion to adopt regulations for the admission of 
pupils, so that they assigned all to schools affording 
equal advantages, and a colored man sought by 
mandamus to compel the admission of his children 
to a school where white children were taught, 
instead of that for colored children, to which they 
were assigned by the board, the two schools afford- 
ing equal advantages, the Supreme Court of New 
York refused the mandamus, among other reasons, 
because a citizen was not allowed to select the 
school which his children should attend, in the face 





of a reasonable regulation made by the board, by 
authority of law. People v. Haston, 11 Abb. Pr. 
(N. 8.) 164, 165. In the case of State v. McCann, 
21 Ohio St. 211, Judge Day, delivering the opinion 
of the court says: ‘Equality of rights does not 
involve the necessity of educating white and col- 
ored persons in the same school, any more than it 
does that of educating children of both sexes in the 
same school, or that different grades of scholars 
must be kept in the same school, Any classifica- 
tion which preserves substantially equal school 
advantages is not prohibited by either the State or 
Federal Constitution, nor would it contravene the 
provisions of either.’ It is clear that if the Legisla- 
ture could give, by law, the power to an educational 
board to classify pupils according to race, as well as 
according to sex, the law itself could be so framed 
as to indicate in general terms upon what principle 
a board or committee should proceed in making a 
classification, and to secure equal advantages for 
each class. It is evident that there was a just divis- 
ion of the school fund among the three classes, that 
school-houses were built and teachers employed to 
open schools in them in reach of each class. The 
law was constitutional, and the board of education, 
with the co-operation of the school committee, 
seem to have acted fairly and justly in carrying out 


its provisions,” 
—_.—__—_ 


BAILMENT — NEGLIGENCE OF BAILEE. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
DEC. 2, 1890. 





BUNNELL V. STERN.* 

A merchant who sells ready-made cloaks at retail and pro- 
vides mirrors for the use of customers while trying them 
on, and clerks to aid in the process, thereby impliedly in- 
vites his customers to take off their wraps and lay them 
down in the store. and is bound to exercise some care 
over such wraps. 

Where such merchant provides no place for keeping such 
wraps, and does not notify customers to look out for their 
wraps themselves, nor give any directions to his clerks on 
the subject, he is liable for the loss of a wrap laid on the 
counter by a customer while trying on a cloak, since his 
acts show that he exercised no care whatever. 


PPEAL from an order of the General Term of the 
Court of Common Pleas of the city and county of 
New York, reversing a judgment of the District Court 
of said city. The complaint, as indorsed upon the 
summons, is as follows, viz.: ‘* Damages by reason of 
negligence of defendants;’’ but as elsewhere stated in 
the appeal book, it was in these words: ‘* Loss of acloak 
and other articles left in the care of defendants while 
the plaintiff was being fitted toa wrap.’? The answer 
was a general denial. The justice before whom the 
cause was tried, without a jury, rendered a judgment 
in favor of the plaintiff for $50, and costs. Upon ap- 
peal to the General Term, this judgment was at first 
affirmed, but after a re-argument it was reversed and 
leave given to appeal to this court. 


Lyman B. Bunnell, for appellant. 
Adolph L. Sanger, for respondents. 


Vann, J. The defendants are the proprietors of a 
retail store on Twenty-third street in the city of New 
York, which has a department for the sale of ready- 
made cloaks. On the 19th of April, 1887, the plaintiff 


* Reversing 14 Daly, 357. 
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went to their store to purchase a wrap; and entering 
the cloak department and making known ber business, 
was conducted by one of the saleswomen to a place 
where there were two chairs near a mirror. She sat 
down on one of the chairs while the clerk brought her 
several garments to examine, and after looking them 
over for ten or fifteen minutes, she selected one to try 
on, and went to the mirror for that purpose. A large 
window was open near by, and she complained of the 
draught, whereupon the clerk conducted her through 
a passage-way formed by iron frames, on which wraps 
were hung, to another compartment, about twenty- 
five feet distant, where there was a mirror, but no 
chairs. The clerk carried the new cloak, and stood in 
front of the mirror waiting for the plaintiff to put it 
on. The plaintiff carried her own cloak, which she 
had removed in order to try on the other, to the place 
where the clerk stood, and laid it on a counter about 
eight feet from the mirror, directly in front of another 
clerk, who stood behind waiting upon a customer. 
She did not ask, and was not told, where to put her 
cloak, but the saleswoman who was waiting upon her, 
as well as the clerk behind the counter, observed her 
as she thus laid it down, but neither said any thing. 
There was no other place to put the cloak. The plain- 
tiff, after spending four or five minutes in trying on 
the garment, said that she would take it, and at once 
went to get her cloak, but it could not be found, al- 
though careful search was made for it. Only one other 
customer was in either of the compartments while the 
plaintiff was in the store. There was a floor-walker in 
the clonk department, who had the same authority 
there as one of the defendants. It was his duty to su- 
pervise the exhibition of goods by employees; to see 
that things were in their places; that the clerks at- 
tended to their duties; that nothing was taken away 
without authority ; and that customers received proper 
attention. He saw nothing that transpired on this oc- 
easion, a3 he was in another room, but for what pur- 
pose does not appear. Two other floor-walkers were 
employed on that floor, and there was a detective on 
duty in the store, but no evidence was given as to their 
whereabouts when the plaintiff lost her cloak. One of 
the floor-walkers, when asked what arrangements were 
made for the protection of cloaks taken off by cus- 
tomers in order to try on others, answered that they 
“leave their garments on chairs.’’ The clerk who 
waited upon the plaintiff testified that customers, un- 
der such circumstances, placed their cloaks on chairs, 
and where it was most convenient for them, and that 
she paid no attention to garments removed in order to 
try on others. No notice was given to the plaintiff 
either directly or indirectly as to where she would put 
her cloak, and no instructions had been given by the 
defendants to their clerks as to the disposition of gar- 
ments removed by customers in order to try on those 
offered for sale. These facts were either expressly 
sworn to and not denied or are permissible inferences 
which the trial justice, sitting without a jury, is pre- 
sumed to have drawn from the evidence. The question 
isthus presented whether the defendants owed any 
duty tu the plaintiff which they omitted to discharge 
to her injury. 

The defendants kept a store, and thus invited the 
public to come there and trade. In one of its depart- 
ments they kept ready-made cloaks for sale, and pro- 
vided mirrors for the use of customersin trying them 
on, and clerks to aid in the process. They thus invited 
each lady who came there to buy a cloak to remove 
the one she had on, and try on the one that they wished 
her to purchase, because the invitation to doa given act 
extends by implication to whatever is known to be 
necessary in order to do that act. It is not perceived, 
that under the circumstances disclosed by the evi- 
dence, the obligation of the defendant would have been 
greater or in any respect different if one of their num- 








ber had met the plaintiff on the street, and had not 
only expressly invited her to come to the store and 
buy a cloak, but had alsu requested her to take off her 
wrap and try on the one that he offered tosell her. The 
clerk who waited upon her stood in the place of the 
defendants as long she was engaged in the line of her 
duties, and no claim is made that she at any time ex- 
ceeded her authority. Therefore when she led the way 
to the second mirror, and stood before it, holding the 
new garmentin her hands in readiness to help the 
plaintiff try it on, in legal effect one of the defendants 
stood there inviting her to try it on, and to lay aside 
her wrap for that purpose. She accepted the invita- 
tion, and removed her wrap, but as she could not 
hold it in her hands while she tried on the other, it 
was necessary for her to lay it down somewhere. 
No place was provided for that purpose. There was 
not even achair in sight. She was neither notified 
where to put it, nor informed that she must look out 
for it, as it would be at her own risk whatever she did 
with it. She putit inthe only place that was avail- 
able, unless she threw it on the floor, and as she did so, 
in contemplation of law, the defendants stood looking 
at her. Under these circumstances we think that it 
became their duty to exercise some care for the plain- 
tiffs cloak, because she bad laid it aside upon their in- 
vitation, and with their knowledge, and without ques- 
tion or notice from them, had put itin the only place 
that she could. The consideration for the implied con- 
tract imposing that duty resided in the situation of 
the plaintiff and her property, for which the defend- 
ants were responsible, and in the chance of selling the 
garment that she had selected. It is unnecessary for 
us to define the degree of care required by the cireum- 
stances, because no care whatever was exercised by 
the defendants. While they created the situation that 
required care, they made no provision for it by fur- 
nishing a safe place to deposit the property of custem- 
ers, or notifying the plaintiff to look out for her cloak 
herself, or making rules for the government of their 
employees under such circumstances, or in any other 
way. Even the chairs on which customers were in the 
habit of leaving their garments were wholly wanting, 
and the floor-walker was absent without explanation 
as to the reason. As the defendants were bound to 
use ordinary care to keep their premises in a safe con- 
dition for the access of business visitors, whether ex- 
pressly or impliedly invited (Coughtry v. Woolen Co., 
56 N. Y. 124, 126; Beck v. Carter, 68 id. 285: Weleh v. 
McAllister, 13 Mo. App. 89; Nare v. Flack, 90 Ind. 205; 
Pastene v. Adams, 49 Cal. 87; Learoyd v. Godfrey, 138 
Mass. 315), so we think they were bound to use some 
care for the property of the plaintiff, properly brought 
there, and necessarily laid aside by their implied invi- 
tation in order to attend to the business in hand. 
They omitted to do that which “a reasonable man, 
guided by those considerations that ordinarily regu- 
late the conduct of human affairs,’’ would have done 
under the same circumstances, and were thus guilty 
of negligence. Our attention has been called to no au- 
thority directly in point. The cases relied upon by 
the defendants are Carpenter v. Taylor, 1 Hilt. 193; 
Rea v. Simmons, 141 Mass. 561; S. C., 55 Am. Rep. 492; 
and Whitney v. Car Co., 9 N. E. Rep. 619. In Carpen- 
ter v. Tuylor, the plaintiff entered the saloon of an ho- 
tel to get refreshments between twelve and one o'clock 
at night, and when he went out the place was being 
closed. He left his opera glass behind, but it did not 
appear where, and the next morning when he called 
for it it could not be found. As it did not appear that 
the defendant, or any of his servants ever received, or 
even saw, the glass, it was properly held that he was 
not responsible for its loss. While Rea v. Simmons is 
somewhat analogous to the case at bar in its facts, the 
decision seems to have proceeded on a question of 
practice. The entire opinion consists of ten lines and 
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states that while the case was reported to the court for 
its opinion upon the question of law involved, no spe- 
cific questions of law are stated in the report, and 
none appear to have been raised at the trial. It then 
states that the decision of the trial court upon the facts 
is conclusive, and cites two authorities which hold 
that the facts found below are not open to review. 
In Whitney v. Car Co. the decision was simply that 
the plaintiff was guilty of contributory negligence, 
while the question whether there was any evidence of 
negligence on the part of the defendant was expressly 
reserved. We think that the defendants as voluntary 
custodians for profit to themselves, were bound to ex- 
ercise some care over the plaintiff's cloak, and that on 
account of their absolute failure in this regard, they 
were properly held liable by the trial court for the 
damages that she sustained. 

The order of the General Term should be reversed, 
and the judgment of the District Court affirmed with 
costs. 


All concur, except BRADLEY, J., dissenting, and 
Hatecur, J., absent. 


[See note, 55 Am. Rep. 493; 37 Alb. L. J. 87; Minor 
v. Staples, 71 Me. 316; 8S. C., 36 Am. Rep. 318.—Eb.] 
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NUISANCE — FERTILIZER FACTORY. 
MARYLAND COURT OF APPEALS, DEC. 12, 1890. 


SUSQUEHANNA FERTILIZER Co. V. MALONE. 

A fertilizer factory, from which noxious gases escape on to 
the premises of an adjoining land-owner in such quanti- 
ties as to affect his family’s health, and at times to 
oblige them to abandon the house, and to materially in- 
jure the property itself, is a private nuisance for which 
an action will lie. 

Whether or not the location of the factory is convenient and 
proper for carrying on the business, and whether or not 
such use of the property is reasonable, are not proper 
questions to be submitted to the jury. 

The fact that the defendant operated the factory for a few 
years before the adjoining land-owner erected a house on 
his premises is no defense. 

The fact that large sums of money have been expended in 
the neighborhood in the erection of similar factories can- 
not affect plaintiff's right to recover. 


PPEAL from Circuit Court, Baltimore county. 
Action by David Malone against the Susquehanna 
Fertilizer Company of Baltimore city for damages re- 
sulting from the operation of its factory. There was 
a verdict and judgment for plaintiff, and defendant 
appeals. 
Argued before Alvey, C. J., and Irving, Bryan, Mc- 
Sherry, Fowler and Robinson, JJ. 


Charles Marshall and W. L. Marbury, for appel- 
lant. 


R. R. Boarman and D. G. Mc/ntosh, for appellee. 


Rosrnson, J. This is an action for a nuisance, and 
the questions to be considered are questions of more 
than ordinary interest and importance. At the same 
time, it does not seem tous that there can be any 
great difficulty as to the principles by which they are 
governed. The plaintiff is the owner of five dwelling- 
houses on Eighth avenue, in Canton, one of the suburbs 
of Baltimore city. The corner house is occupied and 
kept by the plaintiff as a kind of hotel or public house, 
and the other houses are occupied by tenants. On the 
adjoining lot isa large fertilizer factory, owned and 
operated by the defendant, from which the plaintiff 
alleges noxious gases escape, which not only cause 
great physical discomfort to himself and his tenants, 
but also cause material injury to the property itself. 





The evidence on the part of the plaintiff shows that 
this factory is used by the defendant for the manufac- 
ture of sulphuric acid and commercial fertilizers; that 
noxious gases escape therefrom, and are driven by the 
wind upon the premises of the plaintiff, and of his 
tenants; that they are so offensive and noxious as to 
affect the health of the plaintiff's family, and at times 
to oblige them to leave the table, and even to abandon 
the house. It further shows that these gases injure, 
materially, his property, discolor and injure clothing 
hung out to dry, slime the glass in the windows, and 
even corrode the tin spouting on the houses. The evi- 
dence on the part of the defendant is in direct conflict 
with the evidence offered by the plaintiff; but still, 
assuming the facts testified to by plaintiffs witnesses 
to be true—and this was a question for the jury — an 
actionable injury was done to the plaintiff, for which 
he was entitled to recover. No principle is better set- 
tled than that where a trade or business is carried on 
in such a manner as to interfere with the reasonable 
and comfortable enjoyment by another of his prop- 
erty, or which occasions material injury to the prop- 
erty itself, a wrong is done to the neighboring owner, 
for which an action will lie; and this too without re- 
gard to the locality where such business is carried on; 
and this too although the business may be a lawful 
business, and one useful to the public, and although 
the best and most approved appliances and methods 
may be used in the conduct and management of the 
business. Attorney-General v. Asylum, L. R., 4 Ch. 
147; Pinckney v. Ewens, 4 L. T. Rep. (N. 8.) 741; 
Water-Works v. Potter, 7 Hurl. & N. 160; Rylands v. 
Fletcher, L. R., 3 H. L. 330. As far back as Poynton v. 
Gill, 2 Rolle Abr. 140, an action, it was held, would lie 
for melting lead so near the plaintiff's house as to 
cause actual injury to his property, even though the 
business was a lawfui one, and one needful to the pub- 
lic, “‘ for the defendant,” say the court, “ ought to 
earry on his business in waste places and great com- 
mous remote from inclosures so that no damage may 
happen to the owner of adjoining property.”’ And the 
doctrine thus laid down has been, to this day, the doc- 
trine of every case in which a similar question has 
arisen, 

We cannot agree with the appellant that the court 
ought to have directed the jury to find whether the 
place where this factory was located was a convenient 
and proper place for the carrying on of appellant's 
business, and whether such a use of his property was 
a reasonable use, and if they should so find the verdict 
must be for the defendant. It may be convenient to 
the defendant, and it may be convenient to the public, 
but in the eye of the law, no place can be convenient 
for the carrying on of a business which is a nuisance, 
and which causes substantial injury to the property of 
another. Norcan any use of one’s own land be said to 
be a reasonable use, which deprives an adjoining owner 
of the lawful use and enjoyment of his property. The 
only case which gives countenance to such a doctrine 
is Hole v. Barlow, 4 C. B. (N. 8.) 334 decided in 1858), 
in which it was held, that if the place where the bricks 
were burnt was a proper and convenient place for the 
purpose, the defendant wasentitled to a verdict, not- 
withstanding the burning of the bricks may have in- 
terfered with the physical comfort of the plaintiff. 
And it was upon the authority of this case, that in 
Bamford v. Turnley, 113 E. C. L. 62, where an action 
was brought for a nuisance arising from the burning 
of bricks on the defendant’s land, near to the plaintiff's 
house, Cockburn, C. J., directed the jury, that if they 
thought that the spot wasa convenient and proper one, 
and the burning of the bricks was, under the circum- 
stances, & reasonable use by the defendant of his own 
land, the defendant would be entitled to a verdict, al- 
though the burning of the bricks was an interference 
with the plaintiff's comfort. This ruling was however 
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on appeal to the Exchequer Chamber reversed, and in 
the opinion delivered by Mr. Justice Williams, and 
concurred in by Erle, C. J., Keating, J., and Wilde, 
B., after referring to a passage in Comyn’s Digest, on 
which the decision in Hole v. Barlow was founded, he 
says: ‘In Hole v. Barlow however the court appear 
to have read the passage containing a doctrine that a 
place may be proper and convenient for the carrying 
on of a trade notwithstanding it is a place where the 
trade cannot be carried on without causing a nuisance 
toaneighbor. This is a doctrine which has certainly 
never been judicially adopted in any case before that 
of Hole v. Barlow, and moreover the adoption of it 
would be inconsistent with the judgments pronounced 
in some of the cases cited at the bar during the argu- 
ment, and more especially with the case of Walter v. 
Selfe, 4 De Gex & S. 315; and the introduction of such 
a doctrine into our law would, we think, lead to great 
inconvenience and hardship.” ‘If it be good law that 
the fitness of the locality prevents the carrying on of 
an offensive trade from being an actionable nuisance, 
it appears necessarily to follow that this must be a rea- 
sonable use of the land, but if it is not good law, and 
if the true doctrine is that whenever, taking all the 
circumstances into consideration, including the nature 
and extent of the plaintiff's enjoyment before the acts 
complained of; the annoyance is sufficiently great to 
amount to a nuisance, according to the ordinary rule 
of law, an action will Jie, whatever the locality may be, 
then surely the jury cannot be asked whether the caus- 
ing of the nuisance was a reasonable use of tne land.” 
The question was again fully considered in Tipping v. 
Smelting Co., 16 BE. C. L. 608, where an action was 
brought for a nuisance, caused by noxious vapors pro- 
ceeding from the smelting works of the defendant, 
and the verdict being for the plaintiff, a motion was 
made for new trial, on the ground of misdirection by 
Mellor, J., before whom the cause was tried at the 
Liverpool Summer Assizes in 1863. In overruling the 
motion, Cockburn, C. J., said: ‘‘ The direction of my 
Brother Mellor cannot be found fault with if looked at 
by the light of the decision of the majority of the 
judges of the Exchequer Chamber in Bumfordv. Turn- 
ley. That decision overruled the previous one of the 
Common Pleas in Hole v. Barlow, and establishes that 
where a cause of nuisance is sought to be made out, it 
is not a right question to put to the jury to say whether 
the place where the act was done was a proper and 
convenient one for the purpose, or whether the doing 
it in that place was a reasonable use by the defendant 
of his own land."* An appeal was then taken to the 
House of Lords, and in his argument, Sir Roundell 
Palmer contended that the learned judge who tried 
the case had misdirected the jury, inasmuch as sensible 
discomfort from carrying on a necessary trade in an 
ordinary and proper manner, and in a convenient and 
suitable locality, was not an actionable injury. The 
lord chancellor said: ‘ It is said that inasmuch as this 
copper smelting is carried on in what the appellant 
contends is a fit place, it may be carried on with im- 
punity, although the result may be the utter destruc- 
tion of the value of the plaintiff's property. I appre- 
hend that that is not the meaning of the word ‘ suit- 
able,’ or the meaning of the word ‘convenient,’ when 
the law is laid down on the subject. The word ‘suit- 
able’ unquestionably cannot carry with it this conse- 
quence: that a trade may be carried on in a particular 
locality, the consequence of which trade may be injury 
and destruction to the neighboring property. Of course 
I except the cases where any prescriptive right has been 
acquired by a lengthened use of the place.”’ Lord 
Cranworth said: “In stating what L always under- 
stood the proper question to be, T cunnot do better 
than adopt the language of Chief Justice Mellor. He 
says: ‘It must be plain that a person using a lime- 
kiln or other works, which emit noxious vapors, may 





not do an actionable injury to another, and that that 
place where it is carried on so that it does occasion an 
actionable injury to another is not, in the meaning of 
the law, a ‘convenient place.’” So we take the law to 
be well settled, that in actions of this kind, the ques- 
tion whether the place where the trade or business is 
carried on is a proper and convenient place for the 
purpose, or whether the use by the defendant of 
his own land is, under the circumstances, a reason- 
able use, are questions which ought not to be sub- 
mitted to the finding of the jury. We fully agree that 
in actions of this kind, the law does not regard trifling 
inconveniences; that every thing must be looked at 
from a reasonable point of view; that in determining 
the question of nuisance in such cases, the locality and 
all the surrounding circumstances should be taken into 
consideration; and that where expensive works have 
been erected and carried on, which are useful and 
needful to the public, persons must not stand on ex- 
treme rights, and bring actions in respect of every 
trifling annoyance, otherwise business could not be 
carried on in such places. But still if the result of the 
trade or business thus carried on is such as to interfere 
with the physical comfort, by another, of his property, 
or such as to occasion substantial injury to the prop- 
erty itself, there is wrong to the neighboring owner for 
which an action will lie. Smelting Co. v. Tipping, 11 
H. L. Cas. 642. 

But then it is said there was a fertilizer factory on 
the lot on which the appellant's works are now erected, 
and that this factory was used for the manufacture of 
sulphuric acid and fertilizers several years before the 
plaintiff built his house, and that the plaintiff has no 
right to complain because he *‘ came to the nuisance.”’ 
But this constitutes no defense in this action. If the 
appellant had acquired a prescriptive right, that is to 
say, auser of the place for twenty years, that would 
present a different question. But no such right is 
claimed in this case; and that being so, the appellant 
had no right to erect works which would bea nuisance 
to the adjoining land owned by the plaintiff, and thus 
measurably control the uses to which the plaintiff's 
land may in the future be subject. It could not, by 
the use of its own land, deprive the plaintiff of the 
lawful use of his property. The question of coming to 
a nuisance was fully ‘considered in Bliss v. Hall, 4 
Bing. N. C. 183, where, in an action for a nuisance 
arising from carrying on the business of making can- 
dies, the defendant pleaded that he had carried on his 
business at the same place, in the same manner, and 
to the same extent, three years before the plaintiff be- 
came possessed of his messuage. In sustaining the de- 
murrer to this plea, Tindal, C. J., says: ‘*That is no 
answer to the complaint in the declaration, for the 
plaintiff came to the house he now occupies with all 
the rights which the common law affords, and one of 
them is a right to wholesome air. Unless the defend- 
ant shows a prescriptive right to carry on his business, 
the plaintiff is entitled to judgment.’’ Park, J., in 
Elliotson v. Feetham, 2 Bing. N. C. 134, said that the 
defendant should at least have alleged a holding of 
twenty years’ duration. Here he does not go beyond 
three. And in Crump v. Lambert, L. R., 3 Eq. Cas. 409: 
‘* Whether one,” says Lord Romilly, ‘‘ comes to a nui- 
sance or the nuisance comes to him, he still retains his 
right to have the air that passes over bis land pure and 
unpolluted.”” And so in Tipping v. Smelting Co., L. R., 
1 Ch. 66, Vice-Chancellor Page Wood held that the 
fact that the plaintiff had come to the nuisance did 
not disentitle him to relief in equity. 

It dves not seem to us therefore that the defend- 
ant has any reason to complain of the several in- 
structions granted by the court at the request of 
the plaintiff, or to the refusal of its own prayers. If 
there was any error on the part of the court, it was, 
perhaps, in granting the defendant’s fifth prayer, to 
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which however we take it for granted the defendant 
company makes nv objection. Now as to the evidence 
offered in the first exception, it does not seem to us 
that the fact that $500,000 had been invested in other 
fertilizer factories in the neighborhood could have any 
bearing upon the issues before the jury. The defend- 
ant had already proved that there was a number of 
fertilizer factories in the neighborhood, and had offered 
evidence tending te prove that the nuisance com- 
plained of was caused by these factories. Such evi- 
dence as this was admissible and proper evidence. 
But the fact that $500,000 had been invested in other 
works in the neighborhood could not in any manner 
affect the plaintiff's right to recover. The only effect 
of such evidence, it seems to us, would be to show 
what loss or injury the owners of these factories might 
sustain if the business carried on by them should be 
found to be a nuisance. But that was not a question 
for the consideration of the jury. The law, in cases of 
this kind, will not undertake to balance the conven- 
iences, or estimate the difference between the injury 
sustained by the plaintiff and the loss that may result 
to the defendant from having its trade and business, 
as now carried on, found to be a nuisance. No one bas 
a right to erect works which are a nuisance to a 
neighboring owner, and then say he has expended 
large sums of money in the erection of his works, while 
the neighboring property is comparatively of little 
value. The neighboring owner is entitled to the rea- 
sonable and comfortable enjoyment of his property, 
and if his rights in this respect are invaded, he is en- 
titled to the protection of the law, let the consequences 
be what they may. 
Judgment affirmed. 
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EMINENT DOMAIN —STREET RAILWAYS— 
CARRIERS. 


OREGON SUPREME COURT, NOV. 17, 1890. 


Tuomas & Houston Evectrric Co. vy. Simon. 

Common carriers are classified as carriers of goods and car- 
riers of passengers, because their employment is quasi 
public, and the public have an interest in the faithful 
performance of their duties. 

The provisions of the statute for the condemnation of a right 
of way have little or no reference to corporations ope- 
rated as street railways propelled by electricity or horse- 
power for local convenience, and the transportation of 
passengers, and do not authorize such to condemn pri- 
vate property for a right of way. 


ree from Circuit Court, Multnomah county. 
E. D. Shattuck, J. 


Dolph, Bellinger, Mallory & Simon, for appellant. 
Stott, Boise & Stott, for respondent. 


Lorp, J. This isan action to condemn a right of 
way for a street and suburban railway operated forthe 
carrying of passengers. A demurrer was filed to the 
complaint, which was sustained by the court below, 
and the plaintiff refusing to proceed, judgment was 
rendered therein from which this appeal is taken. The 
contention of the plaintiff is that our statute authoriz- 
ing the condemnation of land for a right of way con- 
templates the exercise of such power as much by street 
and suburban railways propelled by horse-power or 
electricity as railroads where cars are propelled by 
steam. The argument is that section 3239, Hill's Code, 
which provides that a corporation organized for the 
construction of “any railway’ may appropriate land 
for a right of way, by the use of the phrase “ any rail- 
way,”’ ex vi termini, includes street and suburban rail- 
way corporations, organized to transport passengers 
only, and propelled by horse-power or electricity, as 





well as railronds authorized to transport passengers 
and freight, and propelled by steam; that the terms of 
the statute, viewed as «a whole, indicate and import 
that it was intended to authorize railway corpora- 
tions to condemn lands for the use of their road, 
whether they were organized to carry passengers or 
freight, or both, or whether they were propelled by 
steam or other power. To strengthen the construction 
that it is not necessary that the railway corporation, 
however propelled, should be formed to carry passen- 
gers and freight to entitle it to exercise the power of 
eminent domain, and condemn lands for its use, the lan- 
guage of section 3236 is relied upon as showing that this 
distinction is not observed with reference to navigation 
corporations authorized to construct portage railways, 
wherein it reads: “For the purpose of transporting 
freight or passengers across any portage on the line of 
such navigation in like manner and with like effect as 
if such corporation had been formed for such purpose.” 
To this it is answered that every railway corporation 
for the construction of a railroad under the statute for 
the condemnation of lands is a common carrier, and 
that such a statute, being in derogation of common 
right, is not to be extended by implication. Section 
3254 of the statute, authorizing the condemnation of 
land fora right of way, provides: ‘‘ Every corpora- 
tion formed under this chapter for the construction of 
a railway as to such road shall be deemed common car- 
riers, and shall be eutitled to collect and receive a just 
compensation for transportation of persons or property 
over such ruad.”’ The argument is that as a common 
earrier of goods for hire, and while a common carrier, 
it may carry passengers and combine the two employ- 
ments of carrying goods and passengers, as is almost 
universally done, by railroads, yet, as a corporation 
for the construction of a railway, it cannot be deemed 
a common carrier unless it is formed to carry goods 
and passengers; that the Legislature in delegating the 
right of eminent domain intended only that such rail- 
roads should be entitled to exercise it as were common 
carriers of freight and passengers. Hence a corpora- 
tion could not exercise the right of eminent domain in 
the construction of a railway organized to transport 
passengers only, and not freight. Much of this argu- 
ment is based on the technical definition of a common 
carrier as one who undertakes for hire to transport the 
goods of such as choose to employ him from place to 
place, so that before a corporation can be deemed a 
common carrier it must of necessity include in its 
business the transportation of goods or freight from 
place to place. There are usually in a railway act 
some sections which have the effect of putting the rail- 
way company on the footing of common carriers (2 
Rob. Pr. 524); but, whether made so by general stat- 
ute, or by their charters, railroad companies are held 
to be common carriers. 2 Am. & Eng. Enc. Law, 781. 
And it is said when they are made so by the express 
provision of a statute, such provision will be merely 
declaratory of the law as it already existed. Hutch. 
Carr., § 67. A common carrier is such because his du- 
ties partake of a public character. ‘‘To bring a per- 
son,” says Judge Story, ‘*‘ within the description of a 
common carrier, he must exercise it as a public em- 
ployment. He must undertake to carry goods for per- 
sons generally, and must hold himself out as ready to 
engage in the transportation of goods for hire, as a 
business, and not as a casual occupation pro hac vice.” 
Story Bailm., § 495. To constitute one, then, a com- 
mon carrier it is necessary that he should hold 
himself out as such. A carrier of passengers who un- 
dertakes to carry all persons who apply to him for 
transportation is engaged in a public employment, 
and is a public or common carrier of passengers. “A 
common carrier of passengers,’’ says Judge Thompson, 
**is one who undertakes, for hire, to carry all persons 
indifferently who may apply for passage. Railroad 
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companies, the owners of ships, ferries, omunibuses, 
street-cars, and stage-coaches are usually common car- 
riers of passengers.’’ Thomp. Carr. 26, note 1. It is 
true that carriers of passengers are not common car- 
riers as to the persons of those whom they carry. But 
common carriers are classified as carriers of goods and 
as carriers of passengers. The reason is their employ- 
ment is quasi public, and the public have an interest 
in the faithfal discharge of their duties. ‘‘ Every com- 
mon carrier,’’ said Mulkey, J., ‘‘has the right to de- 
termine what particular line of business he will follow. 
If he elects to carry freight only, he will be under no 
obligation to carry passengers, and vice versa. So, if 
he holds bimself out as a carrier of a particular kind of 
freight, or of freight generally, prepared for carriage 
in a particular way, he will only be bound to carry to 
the extent and in the manner proposed. He will never- 
theless be a common carrier.’’ Wiggins Ferry Co. v. 
East St. Louis W. Ry. Co., 107 [ll. 451. A common 
earrier, then, may be either a carrier of passengers or 
freight, or both. The argument, then, that the plain- 
tiff is not the kind of corporation authorized to exer- 
eise the power of eminent domain because it is only a 
earrier of passengers, and not of freight, would not de- 
prive the plaintiff of its character as a common carrier, 
and, as such, to be deemed within the statute. This 
would result.in giving to the statute a construction 
which would include both classes of carriers, but not 
necessarily that such carriers should combine both em- 
ployments. It might be engaged in carrying passen- 
gers or freight, or both, and still be deemed a common 
earrier. 

But it is apprehended that the safer way to deter- 
mine whether the word “railway ’’ or ‘common car- 
rier” as used in the statute is to be confined to rail- 
roads operated by steam or railroads operated by 
other power, such as street railways, is to look at the 
eontext and intent, and in that way ascertain whether 
the plaintiff is such corporation organized for the con- 
struction of a railway as is contemplated by the stat- 
ute to be invested with the power to condemn lands 
for the use of its road. While it is true that the word 
“railway” may include railroads operated by steam 
as well as those whose cars are propelled by some other 
power, yet it is common knowledge that such corpora- 
tions as belong to the latter class are usually operated 
as street railways for local convenience. The plaintiff 
is an electric company and as such we know belongs to 
the class of corporations operated as street railways 
for the benefit of the local public. It was so under- 
stood at the argument, and the action is described as 
one to condemn *‘a right of way fora street and sub- 
urban railway for the carrying of passengers.’’ I take 
it, then, that we are to consider the plaintiff as belong- 
ing to this class in determining whether it is such a 
eorporation for the construction of a raiiway as is in- 
tended by the statute to be invested with the power to 
exercise the right to eminent domain. The statute 
provides (§ 3239) that ‘‘a corporation organized for the 
construction of any railway,”’ ete. (id., § 3240), “ may 
appropriate so much of said land as may be necessary 
for the line of such road, not exceeding sixty feet in 
width, besides a sufficient quantity for workshops,” 
etc., “‘and in case of a railway a sufficient quantity of 
such land in addition to that before specified in this 
section for necessary side tracks, depots, water-sta- 
tions, cuttings, embankments,” ete., “and such rail- 
way company shall have the right to cut down any 
standing timber in danger of falling upon its road,” 
ete., “*may cross, intersect, join and unite with any 
other railway,’’ etc., ‘and may make the necessary 
turnouts, sidings and switches, and other conven- 
iences,”’ etc. (id., § 3246), “and all streams and other 
waters on the line of such road shall be safely and se- 
eurely bridged except,”’ ete., and (id., § 3254), “‘ every 
corporation formed under this act for the construction 





of a railroad as to such road shall be deemed a com- 
mon carrier,’’ etc. Few, if any, of these provisions 
have any reference to the class of corporations to 
which the plaintiff belongs, aud was scarcely intended 
to apply to them. They contemplate and authorize a 
railway to be constructed where none was built before, 
through the country, requiring bridges, cuttings, fill- 
ings and embankments, and sometimes tunnels, 
through hills and mountains, and, also, the building of 
depots and stations for the accommodation of freight 
and passengers, of engine-houses, repair shopa, 
switches and turnouts to enable the corporation to 
properly conduct its business. A railroad corporation, 
which must avail itself of the tenefit of such a law to 
enable it to do these manifold things to build its rail- 
way and put it in operation, may well be considered, 
from the public nature of its employment, and the in- 
terest the public has in the proper conduct of its busi- 
ness, as a “common carrier,’’ without a legislative 
declaration that it shall be deemed such. But it is 
plain that the provisions of such a law can have little 
or no reference to corporations organized and ope- 
rated as street railways, propelled by electricity or 
horse-power, and intended to accommodate local con- 
venience for the transportation of passengers. They 
contemplate a tract laid upon an established street or 
highway, and are usually restricted to the bounds of 
the city, its vicinity or adjacent towns, and generally 
derive their authority to lay their tracks upon such 
streets or highways from the municipality or county, 
and their construction is regarded by many adjudica- 
tions as a legitimate use of such streets and highways, 
and an exercise of the right of public travel. This dis- 
tinction as to the uses and purposes of each of such 
class of corporations is thus stated in Railway Co. v. 
City Ry. Co., 2 Dar. 178, by Robertson, J.: “A rail- 
road is for the use of the universal public in the trans- 
portation of all persons, baggage and other freight; a 
street railway is dedicated to the more limited use of 
the local public for the more transient transportation 
of persons only, and within the limits of the city. In 
the technical sense therefore a street railway is not a 
railroad.”’ It is not enough that a railway is for a pub- 
lic use to authorize the taking of private property, but 
the taking must be for a public use within the scope of 
its undertaking, and the object which it is to subserve. 
To authorize railroads operated for such purposes to 
take the private property of the citizen, and appropri- 
ate it to its use without his consent, the statutory au- 
thority for it must be plainly given; otberwise, the 
right does not exist. In view of these considerations, 
we do not think the provisions of the statute for the 
condemnation of a right of way apply to the plaintiff, 
so as to authorize it to take private property without 
the consent of the owner for its own use as a right of 
way. It follows that the judgment must be affirmed. 


On REHEARING. 


Lorp, J. Further consideration of our statute for 
the condemnation of a right of way by a railroad 
strengthens the conviction that it does not extend to 
or contemplate the business class of railways to which 
the plaintiff belongs. Few, if any, of its provisions 
have any reference or application to it as such. Nor 
has any authority been cited, or argument suggested, 
other than that the word “ railroad ” may include rail- 
ways operated by steam or other power, to give it a 
different construction. In preference to construing the 
statute by this method, we thought the safer way to 
ascertain what the Legislature intended was, as Shaw, 
Cc. J., said in Cleaveland v. Norton, 6 Cush. 380, “to 
take the entire provisions of the act and ascertain, if 
possible what the Legislature intended.” From that 
point of view, we thought it contemplated a railroad 
in the larger sense, and such as is considered a high- 
way for travel and traffic, with its necessary adjuncts, 
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‘and that it was to such railroads that the provisions 


had reference, and come within the design of the leg- 
islative grant, conferring on such the right of eminent 
domain for the various things specified as indispensa- 
ble to effect the purposes of its organization, and es- 
sential to carry on its business. Nor do we find that 
the authorities differ with us in this regard. Refer- 
ring to some of the things which must be regarded as 
among the acknowledged necessities for operating such 
a railrvad, C. Allen, J., in Re Railroad Co. v. Kip, 46 
N. Y. 552: ** But passenger depots, convenient and 
proper places for storing and keeping cars and locomo- 
tives when not in use, proper, secure and convenient 
places having referencé to the public interests to be 
subserved for the receipt and delivery of freight, and 
for the safe and secure keeping of property between 
the time of its receipt and dispatch, or after its arrival 
and discharge, and before its removal by the owner or 
consignee, are among the acknowledged necessities for 
the running and operating the railroad, to the proper 
prosecution of the business in the interests of the pub- 
lic. This may be regarded as indispensable to the ac- 
complishment of the general purposes of the corpora- 
tion, and the design of the legislative grant.”’ In State 
v. Railroad Com’rs, 56 Conn. 312, 313, Carpenter, J., 
said: ** Depots for passengers and freight are essential 
parts of a railroad,’ and that “a railroad is incom- 
plete without them.’’ In speaking of the constitu- 
tional power of the Legislature to authorize the taking 
of lands for the construction and operation, of rail- 
roads, under the statutes of that State, Libbey, J., said: 
**It rests upon the proposition, now well established, 
that railroads are public highways, the great thorough- 
fares for public travel and commerce.”’ Spofford v. 
Railroad Co., 66 Me. 39. In a note in 29 Am. & Eng. 
R. Cas., page 52, referring to Mr. Justice Harlan’s 
summing up of the legal status of railroads as public 
highways for travel and traffic, etc., the writer says: 
“ Whence it may be concluded, and these conclusions 
are sustained by authority, that (1) railways are quasi 
public corporations, created for the purpose of con- 
ducting the business of common carriers of passengers 
and property upon their lines of railway, and for no 
other purpose; (2) as such they are engaged ina pub- 
lic service.”” From the point of view that railroads 
are highways for public travel and commerce, it is in- 
dispensable to the accomplishment of the purposes of 
their organization that they should have depots for 
passengers and freight and all the adjuncts necessary 
and essential to carry on their business. By looking 
at the entire provisions of our statute, we find all these 
matters provided for, and within the design of the leg- 
islative grant, whence we conclude that our statute 
contemplated a railway in this larger or comprehensive 
sense, and intended to confer the power of eminent 
domain on such as are highways for the carriage of 
passengers and freight, and not on the class of rail- 
ways engaged in the business to which the plaintiff 
belongs. Our conclusion then is that the motion must 
be denied. 


NEW YORK UOURT OF APPEALS AB- 
STRACTS. 


APPEAL—FACTS.—Where no exception is taken to 
the findings of fact by a referee, nor any request made 
to find differently, and the case does not show that it 
contains all the evidence, the facts as found by him 
must be accepted as the facts of the case, and the Gen- 
eral Term has no power to review the facts or to re- 
verse the judgment upon the ground of error in the 
findings of fact. Code Civ. Pro., § 995; Halpin v. 
Phoenix Ins. Co., 118 N. Y. 165; Equitable Co-opera- 
tive Foundry Co. v. Hersee, 103 id. 25, 27; Burnap v. 
Nat. Bank, 96 id. 125; Thomson v. Bank British N. A., 





82 id. 1; Baker v. Spencer, 47 id. 562; West v. Van 
Tuyl, 119 id. 620; Aldridge v. Aldridge, 120 id. 614; 
Porter v. Smith, 107 id. 531. Secoud Division, Dec. 2, 
1890. ‘Vravis v. Travis. Opinion by Vann, J. Re- 
versing 15 N. Y. St. Rep. 874. 


APPEAL—REVERSAL BY GENERAL TERM ON THE 
FACTS—WATER AND WATER-COU RSE—CON TRACT—CON- 
STRUCTION.—(1) In an action to compel specific per- 
formance of acontract to convey real estate, the de- 
scription coutained in the agreement was as follows: 
“All that certain grist-mill and water-power known as 
the C. B. Knight grist-mill property, including a tract 
of land at Round Pond, together with all rights and 
privileges to the waters of Round Pond that the late 
©. B. Knight possessed in his life-time, or belonging 
to said property, subject however to the existing 
leases of the present tenants now on said premises.” 
Defendants claimed that the description covered but 
one acre and plaintiff that it covered eight acres. Upon 
the trial at the Special Term the court rendered a 
judgment in favor of defendants, which judgment was 
reversed upon the facts by the General Term. Held, 
that the General Term was authorized to reverse the 
judgment of the trial court as being contrary to the 
weight of evidence. (2) The clear intention was ex- 
pressed in the contract to sell and convey the ‘*‘C. B. 
Knight grist-mill property,’’ with the lands connected 
therewith and tenant-houses erected thereon, for the 
purposes of a flouring-mill. And this would naturally 
include not only the land upon which the mill build- 
ings were situated and the necessary yards and struc- 
tures connected therewith, but also the mill-pond, 
race-way, tail-race, water rights and other indispens- 
able appurtenances of sucha mill actually possessed 
by the vendors. (5) It was manifest from the evidence 
that since 1862 the mill building, pond and eight acres, 
with the easements connected therewith, have been a 
distinct, separate and recognized parcel of land, and 
that such eight acres have never been subdivided, and 
that the defendants intended to convey the eight acres 
by the contract. Dec. 2, 1890. Nostrand v. Knight. 
Opinion by Ruger, Ch. J. Affirming 22 N. Y. St. Rep. 
121. 


CEMETERY ASSOCIATION—PURCHASE OF LOTS LY SU- 
PERINTENDENT.—The plaintiff, who was at the time 
superintendent of the defendant, a cemetery associa- 
tion, contracted to buy a large number of lots for re- 
sale. Held, that his relation was not fiduciary, but 
that of an employee, and that, under the findings of 
the referee, it could not be said that the purchase by 
him was on his part unfair, or that it was produced by 
means illegal or within the condemnation of public 
policy. The plaintiff was not a trustee at the time the 
contract with him was made, and his relation of su- 
perintendent was not fiduciary, but was that of an 
employee, and as such he was subject to the direction 
of the trustees. He became trustee in 1874 and con- 
tinued such until in October, 1875. In view of the find- 
ings of the referee it cannot, on this review, be said 
that the purchase by the plaintiff was, on his part, un- 
fair, or that it was produced by means illegal or within 
the condemnation of public policy. It is suggested by 
the defendaut’s counsel that the facts which the evi- 
dence tended to prove should have the same considera- 
tion to which they would be entitled if within the is- 
sues of the pleadings. While that would be so for the 
purpose of sustaining the judgment, the same rule is 
not applicable for its reversal when not within the find- 
ings of the court or referee. Burnap v. Nat. Bank. 96 
N. Y. 125. Second Division, Dec. 2, 1890. Palmer v. 
Cypress Hills Cemetery. Opinion by Bradley, J. Af- 
firming 14 N. Y. St. Rep. 591. 


EVIDENCE — PAROL TO EXPLAIN WRITING.— On the 
trial of an action by a broker for commissions alleged 
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to have been earned by asale of real estate, two papers, 
executed at the same time, one a receipt and the other 
an agreement for adeposit in escrow, were offered to 
establish the existence of the contract of sale. Parol 
evidence offered by the defendant to prove that there 
was an unexpressed condition upon which the writings 
were delivered was rejected by the court from final 
consideration on the ground that the writings were 
conclusive. Held, error. The plaintiff sued on a writ- 
ten agreement for commissions. Relatively to that 
agreement the contract between Millikin and the de- 
fendant was a collateral matter, and one to which the 
plaintiff was neither a party nor a privy, and the 
papers themselves do not purport to contain the entire 
contract. In such a case the writing is not conclusive, 
but either party is at liberty to prove by parol what 
the contract really was. McMaster v. Insurance Co., 
65 N. Y. 222; Chapin v. Dobson, 78 id. 74. Now Mr. 
Dickson swears to the existence of a parol condition 
which was unexpressed in the writings, and left the 
vendees at liberty tu refuse to buy at the penalty of 
forfeiting the money paid. He says ‘‘they were not 
willing to pay for the land until they had searched the 
title, and to give them that opportunity the cash pur- 
chase was deferred, as specified in the notes, upon the 
express agreement that the deeds and the notes should 
be placed in escrow till such time as they might be able 
to be satisfied as to the title, and if the title was satis- 
factory they would pay the paper and take the deeds. 
Those were the terms of the transaction.”’ If this evi- 
dence is true, what appears upon the face of the papers 
to have been an agreement of sale is in reality a privi- 
lege to purchase af a fixed price, and to refuse to pur- 
chase upon the forfeiture of a definite sum; or what 
seemed to be an agreement of sale is, in truth, a mere 
option to purchase. If this evidence is true, the al- 
leged vendees never bound themselves to take the 
land but preserved their freedom to refuse, and the ac- 
ceptances in Mrs. Cowdrey’s hands were so much 
waste paper and incapable of being enforced. Her sole 
right was to retain the money paid, and the alleged 
vendors were never bound to take the title or pay the 
purchase-money. In other words, there was no abso- 
lute contract of sale, but merely an option. Dec. 2, 
1890. Condict v. Cowdrey. Opinion by Finch, J. Re- 
versing 23 N. Y. St. Rep. 600. 


INSURANCE—BINDING SLIP—CANCELLATION OF POL- 
ICY—PROOFS OF Loss.—(1) Ou September 2, 1885, plain- 
tiffs directed P., W. & Co., insurance brokers, to pro- 
cure for them a line of insurance amounting to $10,000. 
They applied to defendant, and it agreed to take 
$2,500, and gave a “‘ binding slip,’’ by which it agreed 
to insure plaintiffs for twelve months. Later in the 
day defendants sent a messenger to the brokers declin- 
ing to take the risks, but the office was closed. On the 
following day the notice was given, as the broker tes- 
tified, at 4 P. M., but as defendant claimed, at 1: 30. 
The property was destroyed about three o’clock. Held, 
that the trial court did not err in refusing to dismiss 
the complaint, on the ground that the “ policy, if it 
existed at all, was cancelled on the 3d of September 
before the fire.’’ While the binding slip contained 
none of the conditions usually found in insurance 
policies, the contract evidenced by it was the ordinary 
policy of insurance issued by the company. So that 
in any construction of the contract, it must be re- 
garded as ‘though it had expressed that the present 
insurance was under the terms of the usual policy of 
the company to be thereafter delivered.” Lipman v. 
Niagara Fire Ins. Co., 121 N. Y. 454. By the terms of 
the regular policy of the company it is agreed that the 
insurance may be terminated at any time, at the op- 
tion of the society, on giving notice to that effect and 
refunding a ratable proportion of the premium for the 





unexpired term of the policy. As the premium had 
not been paid, the company had but to give notice of 
the termination to the plaintiffs, or their authorized 
agents. The policy further provides “that if any 
broker or other person than the insured has procured 
this policy or any renewal thereof, or any indorse- 
ment thereon, he shall be deemed to be the agent of 
the insured, and not of the society, in any transaction 
relating to the insurance.’’ This clause in the policy, 
together with the facts proven as to the relations ex- 
isting between the plaintiffs and the brokers, bring 
this case within the authority of Stone v. Franklin 
Fire Insurance Co., 105 N. Y. 543, and establishes that 
notice of cancellation could have been effectually given 
to the brokers. (2) Notice of cancellation to the 
brokers at any time before the happening of the fire 
would have terminated defendants’ contract with the 
plaintiffs, but as the broker's testimony fixed the time 
as later than the commencement of the fire, and if 
true, too late to tefminate the contract for the contin- 
gency on which the liability was made to depend had 
occurred, it presented a question of fact for the jury. 
(3) The fact that plaintiff, one of the partners, signed 
his name to the proofs of loss *‘ Jacques E. Karelsen, 
treasurer,’’ while the firm name was used throughout 
and signed at the end, did not make the proofs insuffi- 
cient a3 not being properly signed, and the use of the 
partnership name rather than that of each individual 
member was not error. Second Division, Dec. 2, 1890. 
Karelsen v. Sun Fire Office. Opinion by Parker, J. 
Affirming 16 N. Y. St. Rep. 239. 


INSURANCE--PRINCIPAL AND AGENT.—Leslie & Co., 
through Sands & Flynn, brokers, obtained, in Septem- 
ber, 1885, a policy of insurance against fire, and, in two 
installments, gave the amount of the premium to the 
brokers, who retained it. Defendant failing to receive 
it, December 19, notified L. & Co. that from and 
after December 24 the insurance was terminated, 
and that the company held them liable for the earned 
premium to date. L. & Co. replied saying that they 
would hold the company responsible, and looked upon 
Mr. Sands as defendant’s agent, which the latter repu- 
diated, calling attention to the terms of its policy, and 
noted a cancellation upon its books. On March 7, 1886, 
the property was destroyed by fire, and on the trial of 
the action upon the policy which resulted in favor of 
the plaintiff, the trial court held that if the broker was 
an agent of defendant, payment to him was payment 
to defendant, and it could not thereafter, under the 
terms of the policy, cancel it without returning the 
unearned premium to the assured, and that whether 
he was an agent was a question of fact for the jury. 
Held, error. It was entirely competent for the parties 
to agree to a third person participating in the negotia- 
tions should, for the purpose of procuring the policy, 
be deemed an agent of the assured. Rohrbach v. Ger- 
mania Ins. Co., 62 N. Y. 47; Alexander v. Germania 
Ins. Co., 62 id. 47; Alexander v. Germania Fire Ins. 
Co., 66 id. 464. In construing a clause which in its es- 
sential features is like that before us, this court in the 
Hermann Case, 100 N. Y. 411, held that in effect it de- 
clared a person other than the assured should not at 
any stage of the transactions growing out of the appli- 
cation for insurance or flowing from the policy subse- 
quently issued, be deemed to be the agent of the com- 
pany; but should be deemed the agent of the assured 
until after the inception of the contract. Whether he 
thereafter represent the assured is dependent upon ac- 
tual authority conferred otherwise than by the con- 
tract of insurance. Second Division, Dec. 2, 1890. Wil- 
ber v. Williamsburg City Fire Ins. Co. Opinion by 
Parker, J. Reversing 15 N. Y. St. Rep. 802. 


LANDLORD AND TENANT —- LEASE — OIL WELL — DE- 
TERMINATION.—In 1881 Foster executed an agreement 





: 
; 
7 
: 
: 
: 
: 


eel ee a ee ie ee 


saree ee 


ee or 


1: Or 


52 THE ALBANY LAW JOURNAL. 





giving plaintiffs a lease of fifteen acres of land on 
which to bore for oil and to hold “for the term of 
twelve years’’ or ‘tas long as oil is found in paying 
quantities,’’ etc., for which Foster was to have one- 
eighth of the oil. The lessees in the spring of 1882 
ceased drilling, not having found oil in paying quanti- 
ties, and in 1884 Foster leased the land to Thurston 
who with the defendant company tubed the well, after 
which it produced gas and became of great value. 
Held, that the lessees having tested the premises to 
their satisfaction and having for two years ceased to 
use them for the purposes granted, the contract was 
legally terminated by the lessor. This contract is 
called a lease, but it should be borne in mind that 
nothing is granted by it except the oil and gases found 
in the land described, together with the incidental 
rights to use the premises for the purpose of obtaining 
and removing those products, and that norent or com- 
pensation is to be paid unless oil be found in paying 
quantities, in which case the lessor is to be compensa- 
ted in kind. Had neither gas nor oil been found, it 
would not have been contended that the lessees would 
have a right to occupy the premises for the full term 
of twelve years without rent. Undoubtedly the lessees 
had the righ: of possession so long as they in good faith 
were engaged in boring wells or testing the oil-pro- 
ducing capacity of the land. But when it was demon- 
strated that oil could not be obtained or when they 
should abandon their search, their right to possess the 
property would end and thereafter they would have no 
more right to occupy it than a stranger. Second Di- 
vision, Dec. 2, 1890. Eaton vy. Allegany Gas Co., Lim- 
ited. Opinion by Follett, C. J. Reversing 3 N. Y. St. 
Rep. 501. 


LIBEL — PRIVILEGED COMMUNICATION. —Whether 
the public statutes of the State shall be changed is a 
matter of general interest and of common concern, and 
information given to the governor for the purpose of 
influencing bis action on a bill which has passed the 
Legislature, is prima facie privileged; but if the com- 
munication contains defamatory matter and is un- 
necessarily published to othera, such publication is not 
privileged. Whether one urging the passage of a bill 
making such change in an argumeut before the gov- 
ernor, gave copies of a pamphlet containing defama- 
tory matter to persons in the executive chamber who 
did not appear to have any connection with the hear- 
ing, isa question of fact forthe jury, and it is error not 
to submit it to them under appropriate instructions. 
Second Division, Dec. 2, 1890. Woods v. Wiman. Opin- 
ion by Follett, C. J. Reversing 14.N. Y. St. Rep. 526. 


NEW TRIAL — NEWLY-DISCOVERED EVIDENCE. — (1) 
The General Term is not authorized to reverse the 
order of the Special Term granting a new trial upon 
plaintiff's appeal for the sole reason that defendant 
had not prepared a case, and based his motion for a 
new trial thereon. (2) Notwithstanding the Code of 
Civil Procedure, section 997, the parties have the right 
to stipulate as between themselves what questions they 
will raise on the hearing of a motion, and their agree- 
ment upon the points upon which it shall be decided 
becomes the law of the case, and the motion for a new 
trial may be presented upon affidavits alone, if the 
parties elect so todo. The plaintiff produced and read 
his own affidavit, meeting the motion on the merits, 
aud controverting the facts upon which it was based. 
He made no claim that the newly-discovered evidence 
was cumulative or immaterial, or if true, that it would 
not justify a verdict for the defendant on another 
trial; but submitted the question upon certain specific 
questions, which involved mainly the question of credi- 
bility between the respective parties. He denied fraud 
and collusion, and attempted to evade the effect of the 
judgment subsequently obtained against him by the 
defendant, but made no effort to show that the newly- 





discovered evidence was, in any view, unimportant, 
irrelevant or objectionable, except so far as his own 
evidence showed it to be false. We think it would be 
contrary to the settled practice of the courts for a 
party on the hearing of such a motion to suppress his 
real objections to the proceedings, and then permit 
him to raise them for the first time in the appellate 
tribunal. We think it is too late for the party to goon 
and tuke the chances of a favorable result upon even 
irregular papers, and after being disappointed in his 
expectations as to the result, to have another chance 
becuuse the proper practice has been departed from. 
Matter of Cooper, 93 N. Y. 507. Consensus tollit er- 
rorem. Dec. 2, 1890. Russell v. Randall. Opinion by 
Ruger, C. J. Reversing 30 N. Y. St. Rep. 452. 


TAXATION — CONSTITUTIONAL LAW.— Chapter 114, 
Laws of 1883, concerning the settlement and collection 
of arrearages of unpaid taxes in the city of Brooklyn, 
is not constitutional because it failed to provide for 
any apportionment of the taxes, assessments or water 
rents to be levied, or for any sufficient notice to the 
owners of the property to be affected by the proceed- 
ings taken under it. Under said law the board of as- 
sessors could levy no new taxes, nor could they in- 
crease the amount of those so levied. The purpose in 
view was to reduce them in cases where in fairness 
and justice the proper adjustment required it. Second 
Division, Dec. 2, 1890. ILamb v. Connolly. Opinion by 
Bradley, J. Affirming 18 N. Y. St. Rep. 372. 


TAXATION—TAX TITLES—PARTIES—WAIVER.—Plaiu- 
tiff, as assignee, brought this auction to foreclose a 
mortgage, made December 9, 1868,,upon certain land 
in Westchester county against the executor of the 
mortgagor, and also against Marie M. MacLean, who 
was in possession of the lands under leases, for non- 
payment of taxes, for 1878, ’79, 81, ’86 and 87, by sales 
made the year immediately preceding such leases, for 
taxes unpaid the year prior to such sales, respectively, 
and all made under Laws of 1874, chapter 610, applica- 
ble only to Westchester county. No notice of the 
mortgage by any holder thereof was ever filed with the 
town clerk, nor was any notice of the tax sales or 
leases filed with the county treasurer, as required by 
Laws of 1868, chapter 239, section 7. After plaintiff had 
made out a prima facie case for the foreclosure of his 
mortgage, defendant offered in evidence the leases, 
and proved that they covered the mortgaged premises 
and then rested. Plaintiff then went into proof tend- 
ing to show that the assessments were irregular and 
void, which evidence was taken without objection. 
The defendant, for the first time, raised the question 
that her title was paramount to the plaintiff's mort- 
gage, and could not be passed upon in this action. 
Held, that the objection was taken too late. Chapter 
610, Laws of 1874, relating to sales of land for unpaid 
taxes in Westchester county, and entitling a mortgagee 
to notice of tax sale only when he had filed a notice of 
his lien in the town clerk’s office, etc., was plainly 
meant to introduce a new system, and to embrace all 
the law upon that subject as against that which was 
contained in the prior acts upon the same subject re- 
lating to Westchester county. But the assessments 
and subsequent proceedings, under which defendant 
holds the leases, were invalid, as assessments of lands 
belonging to Edward C. Wilson, trustee, a resident of 
Peekskill, Westchester county, were made to ‘** Wil- 
son, Edward J., estate,’’ and it was really an attempt 
to assess those who were the owners of the property 
under the form of an assessment against the estate of 
a deceased person. These defects were not cured by 
chapter 627, Laws of 1887, confirming previous tax 
sales. The Legislature has no right to take the prop- 
erty of A. and transfer it to B. under the guise of con- 
firming sales made of such land in invitum, but by 
which no title in fact or in law passed from the owner 
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to the purchaser. Plaintiff as mortgagee could raise 
the question of the invalidity of the leases. The owner 


of property may waive the illegal character of an as- , 


sessment, but he cannot by any waiver waive an oni- 
standing mortgage out of existence. Where assessors 
determine that certain land within their jurisdiction 
is land of a non-resident, and then proceed to assess it 
and utterly fail to carry out or obey the commands of 
the statute as to assessments upon the lands of non- 
residents, they fail to make a valid assessment and no 
sale of lands founded thereon can convey a title. Dec. 
2,1890. Cromwell v. MacLean. Opinion by Peckham, 
J. Affirming 25 N. Y. St. Rep. 103. 


TRESPASS—LEASE—RIGHT TO MINE.—(1) A right to 
mine or quarry, restricted and limited by time or 
quantity, does not transfer ownership of the land. In 
such a case all of the stone on the premises does not 
pass to the lessee, but only such and so much as within 
the boundaries of his right he cuts and quarries. And 
such lessee would have no right as owner to recover 
from trespassers the value of stone taken by them. 
The lease did not transfer the land, but gave to the 
plaintiffs an incorporeal hereditament, a right to take 
stone from the land which became theirs only upon its 
actual severance. What that they should quarry and 
remove within. the restricted term became theirs, but 
what they did not quarry out and sever from the land 
remained the property of the owner of the fee. Grubb 
v. Bayard, 2 Wall., Jr., 81; Doe v. Wood, 2 B. & Ald. 
724; Clement v. Youngman, 40 Penn. St. 341; Caldwell 
v. Fulton, 7 Casey, 480; Arnold v. Stevens, 24 Pick. 106. 


A right to take all the stone on the land without re- 


striction in time or quantity might readily be held to 
transfer its ownership, but I have found no case which 
asserts such entire and complete title ip the lessee 
where there was merely a right to mine or quarry re- 
stricted and limited by time or quantity. In such a case 
all of the stone on the premises does not pass to the 
lessee, but only such and so much as within the bound- 
aries of his right he cuts and quarries. The defendants 
were of course trespassers. They entered upon the 
premises without right and cut and carried away a 
quantity of stone. The plaintifls, under objection, 
were allowed to prove the value of the stone and to re- 


cover that value, on the theory that they owned it. | 
But they did not. Their lease gave them no title to it. | 
They did not cut or quarry it, and the ownership re- | 
Undoubtedly the act of the 
defendants was an infringement of their rights for | 
which they could recover such damages as they in fact | 
If the limits of | 
their lease would have exhausted all the stone on the | 


mained in their lessor. 


sustained. But they proved none. 


twenty-five acres, then certainly they would have lost 
the value of what was wrongfully removed; but if the 
supply was such that there remained for them all and 
more than they could quarry or remove they at least 
lost no stone which they were entitled to have, for 
enough remained to fully satisfy their entire right. 
The injury in such case would fall upon the lessor, 
whose property had been taken. It may be that the 
lessees were in some manner or to some extent injured 
by the trespass of the defendants, although stone 
enough remained to satisfy the exigency of their con- 
tract. Wedo not know how that may be in the ab- 
sence of proof, and therefore may prudently refrain 
from any suggestions about it. It is enough for pres- 
ent purposes that the plaintiffs established no owner- 
ship of the stone and no right to recover its value as 
owners, and so the judgment rendered was erroneous. 
(2) But it is sought to be sustained on another theory. 
The doctrine is invoked that atenant for life or years 
is bound to answer to the owner for any waste com- 
mitted, even though it be the act of astranger. Such 
is undoubtedly the rule. Cook v. Champlain Trans- 
portation Co., 1 Den. 91, 104. But it applies to the case 


| Reeves, 103 N. Y. 527. 








ofa tenancy. It proceeds upon the ground that the 


leased premises have passed into the possession of the 
tenant, so that an entry, unless under some special 
reservation, by the lessor himself would be a trespass. 
The latter cannot protect the premises because for the 
time being he bas parted with the possession and en- 
trusted it to the lessee, and the latter having become 
the custodian and possessor of the land comes under 
an implied obligation not to commit waste upon it, 
and not to permit others to do so. But the rule and 
its reason are alike inapplicable where not un estate, 
but a mere incorporeal hereditament is transferred. 
Here the owner remained in possession and conveyed, 
not his land, but an easement in it, and could protect 
his own possession against trespassers like the defend- 
ants. The plaintiffs covenanted to conduct their ope- 
rations in a workmanlike manner, and without need- 
less waste or injury, and so became liable for their own 
acts, but beyond this they incurred no implied obliga- 
tion to protect the premises from trespassers, and were 
in no manner made its guardians. The lessor remained 
in possession, and had as clear a right to sue the de- 
fendants for their trespass as if he had never given an 
easement to the plaintiffs. Dec. 2, 1890. Baker v. Hart. 
Opinion by Finch, J. Reversing 24 N. Y. St. Rep. 
362. 


UNDERTAKING — RELEASE FROM JUDGMENT. — A 
mere postponement of one of the ordinary proceed- 
ings in a case in which an undertaking has been given 
does not release the sureties from liability. Conner v. 
Notwithstanding section 549 
of the Code of Civil Procedure, a defendant may con- 
sent in writing to the entry of a judgment against him 
which will authorize an execution against his per- 
son, and if entered in good faithand without collusion, 
it will be sufficient to sustain a recovery against sure- 
ties on an undertaking given before judgment to pro- 
cure the defendant's discharge from an arrest under 
an order issued in the action. Second Division, Dec. 
2, 1890. Steinbock v. Evans. Opinion by Follett, C. J. 
Affirming 18 N. Y. St. Rep. 325. 


VENDOR AND PURCHASER — TITLE— MORTGAGE — 
FORECLOSURE—PARTIES.—A. held title to real estate 
belonging to his firm for the benefit of the firm, and 
on its dissolution in 1871, by a deed absolute on its face 
conveyed it to B., a special partner, to whom the firm 
was indebted in the sum of $60,000. Afterward B. 
made an agreement with the firm that whatever he re- 
alized over $30,000 he would pay to the others, holding 
it as a trustee. B. died in 1873 and A. in 1880, both leav- 
ing wills. In 1882 the agreement was recorded both as 
a deed and a mortgage. In 1881 the executors of B. as- 
signed all his interest in the agreement to C., who 
without making B.’s heirs parties to the action fore- 
closed it and on the sale conveyed to defendants. 
Plaintiff in this action after contracting to purchase of 
defendants, objected to the title and sued to recover 
back $500 paid on account. Held, that plaintiff's ob- 
jections to the title were not well taken and that she 
could not recover; that the deed and agreement to- 
gether constituted a mortgage, so that it was a per- 
sonal asset which passed to the executor for the pur- 
pose of administration and that upon the foreclosure 
thereof by the executor or his assignees, the heirs of 
B. were not proper parties. While it is true that if an 
instrument offered to establish a defeasance be entered 
into subsequently to a deed and not in pursuance of 
the original agreement made at or before its execution 
and delivery, it cannot be read with the deed, still it is 
not essential that they should have been reduced to 
writing at the same time, or bear even date. Harrison 
v. Trustees, etc., 12 Mass. 456; Lund v. Lund, 1 N. H. 
39; 2 Washb. Real Prop. 56 (5th ed.). It is sufficient if 
they constitute a part of the same transaction, and 
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while the recording of the deed ten duys before the 
date which the agreement of defeasance bears, raised 
the presumption that it bad been delivered at or before 
the time that it was put on record, it was not conclu- 
sive, and could have been overborne by evidence that 
it had not been delivered and was not until a later pe- 
riod. Whether a conveyance be absolute or as a secu- 
rity must generally be determined by the intention of 
the parties as disclosed by the contract (James v. 
Morey, 2 Cow. 246), and a deed absolute in terms but 
given simply as security for the payment of money is 
a mortgage with all the incidents of that instrument. 
Odell vy. Montross, 68 N. Y. 499. In determining 
whether a contract is to be treated as a mortgage or a 
conditional sale, or a conveyance in fee, courts have 
commented upon the presence or absence of various 
particulars which commonly accompany mortgages, 
but the essential feature necessary to create a mortgage 
is that it should be a conveyance intended as a secur- 
ity. Such evidently was the purpose of the contract 
before us, but the plaintiff calls attention to the ab- 
sence of a covenant to pay the amount of the indebt- 
edness. It was agreed that interest should be paid on 
the full amount; that after sales should be made the 
proceeds should be applied in reduction of the amount 
of the then existing obligation and that the firm would 
pay the difference if any should remain. So that, while 
there was not an agreement in terms to pay the entire 
indebtedness, such may be said to have been the pur- 
pose and effect of the agreement; but in any event the 
absence of such a covenant is not conclusive but is a 
circumstance to be considered in construing the con- 
tract. Horn v. Keteltas, 46 N. Y. 605; Morris v. Bud- 
long, 78 id. 543, 552. The fact that the deed contained 
a covenant assuming the payment of a prior mortgage 
is also a circumstance entitled to consideration in de- 
termining what was the purpose of the parties in mak- 
ing the contract, but it is not controlling. Macaulay 
v. Porter, 71 N. Y. 173, and Randall v. Sanders, 87 id. 
578, distinguished. Second Division, Dec. 2, 1890. 
Kraemer v. Adelsberger. Opinion by Parker, J. Re- 
versing 13 N. Y. St. Rep. 265. 


WILL—CONSTRUCTION—DEVISE BY IMPLICATION. — 
William Masterson, by his will, gave an undivided one- 
half interest in certain real estate to his executor in 
trust to collect the rents, issues and profits, and to pay 
over $600 to his wife so long as she remained unmar- 
ried, “and the balance of said rents and profits my 
executors shall pay to my said brother, Peter Mas- 
terson; but if, in the discretion of my said brother and 
my said executor, it should be deemed advisable to sell 
said real estate, then my said executor is hereby au- 
thorized to unite in a sale of said premises, and is 
hereby empowered to execute all needful conveyances 
for that purpose, and from the proceeds of such sale 
pay to my wife the sum of $600 annually as long as she 
remains unmarried, and upon her marriage, or death 
before marriage, then all of said proceeds are to be paid 
to my brother, Peter Masterson.’’ Held, a plain case 
of a devise by implication, whereby, upon the death of 
testator, his brother, Peter, became vested with the 
title to the real estate, subject only to the trust pro- 
vision made for the testator’s widow. However in- 
complete the language to express the purpose of the 
testator, an intention and an understanding on his part 
are evident that his brother, Peter, should take as dev- 
isee the property which was the subject of disposition 
in that clapse. What the testator has imperfectly done 
by way of expression, is effectuated by the application 
of well-known legal rules. In the construction of a 
testamentary disposition, where the language is un- 
skillful or inaccurate, but the intent can be clearly 
collected from the writing, it is the duty of the court 
to give effect to that intent; subject only to the pro- 
viso that no rule of law is thereby violated. 1 R. 8. 





748, § 2; Purdy v. Hayt, 92 N. Y., at p. 454. Courts 
have, from an early day, repeatedly upheld devises by 
implication, where no gift of the premises seems to 
have been made in the wil! in formal language. Good- 
right v. Hoskins, 9 Kast. 306; Jackson v. Billinger, 18 
Johns. 368; Matter of Vowers, 113 N. Y. 569. They 
are justified in so doing whenever such a construction 
expresses what the testator manifestly intended to ex- 
press. The presumption here of a devise to Peter by 
implication is so well founded as to make it one which 
is free from doubt in the mind. The facts which are 
disclosed to us combine to raise it. There is the gift 
of all of the rents and the profits of the land to the 
testator’s brother, after the widow’s annuity is paid. 
There is a gift to the brother of all the proceeds of a 
sale of the property beyond what is required for the 
payment of the widow’s annuity. Though testator 
left other brothers and sisters, there is no mention 
made of them. There is the further significant cir- 
cumstance that some power over the disposition by 
sale of the land is given to Peter. It is true that it is 
an authority only to advise or to consent in the execu- 
tion of the power of sale by the executor, but when we 
consider that fact in connection with the fact that a 
sale would result in vesting in him the proceeds be- 
yond any cavil and doubt, an inference arises, and one 
which seems irresistible to my mind, that the testator 
supposed it of no consequence to his brother's interests 
whether the estate remained intact, or was converted 
into money. Dec. 2, 189%. Masterson v. Townshend. 
Opinion by Gray, J. Affirming 23 N. Y. St. Rep. 


626. 
—_—____—. 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


ANIMALS—SALE—INCREASE.—A mare was bred to 
plaintiff's stallion on shares. Several months thereaf- 
ter the mare was sold to defendant, who knew that she 
was bred to said stallion, but knew nothing of the ar- 
rangement by which plaintiff was to have a half-inter- 
est in the colt. Held, that the contract was executory, 
he acquired no title to the colt, and his only remedy 
was an action fora breach of the contract. It is a geu- 
eral rule that owners in common of property have a 
right to dispose of their own undivided shares, but 
such owner cannot sell the whole property, nor any 
portion thereof except his own; and, if he undertakes 
to digpose of any larger interest his co-owners are not 
bound thereby. Russell v. Allen, 13 N. Y. 173. The 
principle is well settled that a seller of personal prop- 
erty can convey no greater title than he has, and it 
makes no difference that the purchaser has no notice 
and is ignorant of the existence of the other parties in 
interest. Couse v. Tregent, 11 Mich. 65; Dunlap v. 
Gleason, 16 id. 158; Tuttle v. Campbell, 74 id. 660. 
Did the contract however which plaintiff claims he 
made with Fraser convey to him one half-interest? 
The property upon which the contract was to 
operate had no potential existence. The mare at 
that time had not been bred, and it was uncertain 
that, when bred, she would be put in foal. There was 
nothing in existence which could be the subject of 
sale. It is essential to the validity of every executed 
contract of sale that there should be a thing or sub- 
ject-matter to be contracted for. And if it appears 
that the subject-matter of the contract was not, and 
could mot have been, in existence at the time of such 
contract, the contract itself is of no effect, and may be 
disregarded by either party. Strickland v. Turner, 7 
Exch. 208; Hastie v. Couturier, 9 id. 102; 5 H. L. Cas. 
673; Franklin v. Long, 7 Gill & J. 407. A mere possi- 
bility or contingency, not founded upon a-right, or 
coupled with an interest, cannot be the subject of a 
present sale, though it may be of an executory agree- 
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ment to sell. Purcell v. Mather, 35 Ala. 570; Low v. 
Pew, 108 Mass. 347. Though the subject-matter of the 
agreement has neither an actual nor potential exist- 
ence, such an agreement is usually denominated an ex- 
ecutory contract, and for its violation the remedy of 
the party injured is by an action to recover the dam- 
ages. Hutchinson v. Ford,9 Bush, 318; Pierce v. Km- 
ery, 32 N. H. 484. Again, it may be said that, where 
one of two innocent parties must suffer by the fraud 
of another, he shall bear the loss who by his conduct 
has enabled such third party to perpetrate the fraud. 
The mare remained in the possession of the owner, 
Mr. Fraser, from the time she was bred until in Febru- 
ary following, when the defendant purchased her 
without any notice, so far as this record discloses, of 
the agreement made between plaintiff and Fraser. It 
is shown that defendant was advised at the time he 
purchased that the mare had been bred to American 
Boy, but no notice was given him that plaintiff had 
avy claim on the foal, and there was nothing upon the 
record in the town clerk’s office to give him any notice 
that plaintiff claimed a lien upon or had any interest 
in the foal. It cannot be said that the mere fact of 
notice of the breeding of the mare to American Boy 
was sufficient to put him upon inquiry as to any rights 
the owner of the stallion might have. The defendant 
must be regarded as a bona fide purchaser and owner 
of the mare; and, the title and ownership of the foal 
following the dam, he was the rightful owner of the 
foal. Mich. Sup. Ct., Nov. 21, 1890. Bates v. Smith. 
Opinion by Long, J. 


ATTACHMENT — GROUNDS — NON-RESIDENCE. — A 
Methodist preacher assigned to and living in a district 
outside his State is a non-resident, within the mean- 
ing of attachment laws, though he intends to return, 
and still claims a residence in the State, and visits it 
once or twice a year. We are unable to distinguish 
this case from that of Wheeler v. Cobb, 75 N. C. 21. It 
is there said that, ‘‘ without deciding who in law is a 
non-resident in other respects, but confining the decis- 
ion to a construction of this statute, the conclusion is 
that where one voluntarily removes from this to an- 
other State for the purpose of discharging the duties 
of an office of indefinite duration, which required his 
continued presence there for an unlimited time, such 
a one is a non-resident of this State for the purposes 
of an attachment, and that, notwithstanding he may 
occasionally visit this State, and may have the intent 
to return at some uncertain future time.’’ The promi- 
nent idea is “‘ that the debtor must be a non-resident 
of the State where the attachment is sued out; not 
that he must be a resident elsewhere. * * * The 
essential charge is that he is not residing or living in 
the State, that is, he has no abode or home within it, 
where process may be served so as effectually to reach 
him. In other words, his property is attachable if his 
residence is not such as to subject him personally to 
the jurisdiction of the court, and place him upon 
equality with other residents in this respect.’”’ Wap. 
Attachm. 35. We cannot understand how these latter 
conditions could have existed when the defendant 
was living in Maryland, visiting this State only once 
or twice a year, and with only a general intention of 
returning at some indefinite time, and making his 
home here. Non-residence, within the meaning of the 
attachment law, means the ‘‘ actual cessation to dwell 
Within a State for an uncertain period, without defi- 
nite intention as toa time for returning, although a 
general intention to return may exist.’’ Weitkamp v. 
Loehr, 53 N. Y. Super. Ct. 83. N.C. Sup. Ct., Nov. 
17, 1890. Carden v. Carden. Opinion by Shepherd, J. 


CONSTITUTIONAL LAW—REGISTRATION OF VOTERS.— 
An act of Kentucky, May, 1890, provides for a regis- 
tration of voters in the city of Owensboro, to be made 





on the first Monday in July and the two succeeding 
days, at which those only are to be registered who 
would be entitled to vote at the August election ensu- 
ing. The act also provides that no vote shall be re- 
ceived at any election held within a year unless the 
voter’s name is on the registry made in July. Held, 
that the act is not a reasonable regulation of the elec- 
tion franchise, and is void, under the Constitution of 
Kentucky, article 2, section 8, providing that every 
male citizen twenty-one years of age who bas resided 
in the State two years, or in the county, town or city 
one year, next preceding the election, shall be a voter. 
It may now be regarded as settled law that, in the ab- 
sence of constitutional inhibition, the Legislature may 
pass registration laws, even of a local character, if they 
merely regulate in a reasonable and uniform manner 
how the privilege of voting shall be exercised. It was 
so held in the leading case of Capen v. Foster, 12 Pick. 
485, and the courts of many of the States have so de- 
cided. Byler v. Asher, 47 Ill. 101; Edmonds v. Ban- 
bury, 28 lowa, 267; Auld v. Walton, 12 La. Ann. 129; 
Hyde v. Brush, 34 Conn. 454; State v. Baker, 38 Wis. 71; 
Patterson v. Barlow, 60 Penn. St. 54; Monroe yv. Col- 
lins, 17 Ohio St. 665; Com. v. McClelland, 83 Ky. 686. 
A registration law however will not be held valid 
which, under the color of regulating the manner of 
voting, really subverts the right. If, for instance, it 
prescribes a qualification for the elector in addition to 
those provided by the Constitution, it will be declared 
invalid. In the language of one writer, to be upheld, 
“it must be regulation purely, and not destruction.”’ 
Mr. Cooley says: ‘‘All regulations of the elective fran- 
chise however must be reasonable, uniform and im- 
partial. They must not have for their purpose directly 
or indirectly to deny or abridge the constitutional 
right of citizens to vote, or unnecessarily to impede its 
exercise. If they do, they must be declared void.” 
Cooley Const. Lim. 602. Section 8, article 2, of our 
State Constitution provides: ‘‘ Every free white male 
citizen of the age of twenty-one years, who has resided 
in the State two years, or in the county, town or city 
in which he offers to vote one year, next preceding the 
election, shall bea voter; but such voter shall have 
been, for sixty days next preceding the election, a resi- 
dent of the precinct in which be offers to vote, and he 
shall vote in said precinct, and not elsewhere.” 
Guided by the rules above indicated, let us see if the 
registration law now before us contravenes this con- 
stitutional provision—whether it is unreasonable, and 
really denies the privilege of voting, instead of regu- 
lating the manner of its exercise. As already stated, 
it provides for but one registration within a year. It 
must be made within three days, and in July of the 
year, and only those can register who may be qualified 
to vote at the succeeding August election. It is to de- 
termine the right to vote at any and all elections fora 
year from that time, and those who cannot so register 
are denied the privilege of voting fora year thereafter. 
This is very different from the provisions of the regis- 
tration law which was considered by this court in the 
case of Com. v. McClelland, supra. It is evident that, 
under the provisions of the law now in question, sev- 
eral classes of voters, although constitutionally quali- 
fied, will be deprived of the privilege of voting for a 
year, and without any fault upon their part. Those 
who have been prevented by sickness or absence from 
registering in July; those otherwise qualified, but who 
have resided in the city less than sixty days before the 
August election; those who may remove to the city 
after the August election, but may be qualified to vote 
at subsequent elections occurring during a year fol- 
lowing the registration; those who had not become of 
age at the August election, but have before other elec- 
tions within the year, and possibly other classes, are 
all deprived of the right to vote at any election held 
within a year of the time of registration. Such a law 
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strikes down the right itself, and is not a mere regu- 
lation of it. Containing no provision for special regis- 
tration, it, instead of facilitating and securing the 
privilege, and guarding against fraud and corruption, 
not only impedes, but actually subverts and destroys, 
the right itself, and is in direct conflict with section 7 
of our bill of rights, which declares that *‘ all elections 
shall be free and equal.” While the Legislature may 
enact registration laws, yet they, like all other laws, 
must conform to the Constitution. It cannot do in- 
directly what it cannot do directly; and this statute 
as effectually deprives those we have enumerated of 
their constitutional privilege of voting as if it had de- 
clared in express terms that they should not do so. 
Although constitutionally qualified to vote in Decem- 
ber, yet, to do so, they must have been qualified voters 
in the city in August preceding, and registered as such 
in July previous. Such a registry law is not merely 
unreasonable, but it adds to the qualifications required 
of the voter by the Constitution, and abridges his rights 
under it. Ky. Ct. App., Nov. 11, 1890. City of Owens- 
boro et al. v. Hickman. Opinion by Holt, C. J. 


NUISANCE — PUBLIC — ACTION FOR DAMAGES.—The 
owner of & house near a coal-shed, who is disturbed by 
the noise of handling the coal, and whose property is 
injured by the coal dust falling upon it, may maintain 
suit therefor, even though the coal-shed is a public 
nuisance. The maintenance by a railroad company of 
a coal-shed on its right of way in athickly-settled part 
of a city, whereby the inhabitants of houses near by 
are disturbed by the noise and the coal dust, is a nui- 
sance. Undoubtedly the general rule is that public or 
common nuisances, which are defined by Blackstone 
to be those “‘ which affect the public, and are an an- 
noyance to all the king’s subjects,” can only be pro- 
ceeded against by indictment, but is also a well-estab- 
lished rule that where a person sustains, by reason of 
a public nuisance, a special damage, different from that 
which is common to all, he is not precluded from main- 
taining his action for such damage. Wood Nuis., 
§§ 618, 653. The doctrine that special damage must be 
shown in order to justify a private action for injury 
growing out ofa public nuisance bad its origin in the 
consideration of nuisances growing out of obstructions 
to highways and navigable streams. For instance, ifa 
man dug a ditch across a public highway, the traveller 
would have no action for the inconvenience which he 
suffered from the interruption in common with the 
rest of the public; but if his horse fell into the ditch, 
and was killed, he would thereby suffer a special dam- 
age, not common to others. The strictness of the 
original rule has been greatly modified since the days 
of Lord Coke. Recovery may be had for damages 
which are consequential, as well as direct. Id., $$ 620, 
621. An individual who receives actual damage from 
a nuisance may maintain a private suit for his own in- 
jury, although there may be many others in the same 
situation. Lansing v. Smith, 4 Wend. 10. The doc- 
trine now is that a nuisance may be at the same time 
both public and private. The use of a steam-engine in 
a crowded street may be a public nuisance, but in a 
case where the smoke from it also injured the goods in 
a man’s shop, and made his dwelling uncomfortable, 
it was held to be such a private nuisance as would give 
him aright of action. Wood Nuis., § 649. In Francis 
v. Schoellkopf, 53 N. Y. 152, it was held, that although 
the stench from a tannery injured a large number of 
houses, yet the plaintiff, whose dwelling was made un- 
comfortable, and almost uninhabitable, was entitled 
to sue for her particular injury. In the case at bar, if 
the coal dust falls upon the furniture, food and cloth- 
ing in appellee’s house, he suffers a special damage to 
his own property, even though it be true that coal dust 
from the same coal-shed falls upon the man who passes 
on the street in front of his door, or upon similar arti- 





cles of property in his neighbor’s house. If the noise 
of the grinding machinery deafens him in his own 
dwelling, the rest and quiet which he is entitled to en. 
joy in his home are disturbed, and he is none the less 
injured because the home of his neighbor is rendered 
unendurable from the same cause. Injury to a vested 
right is a sufficient special damage to maintain an ac. 
tion against the promoter of « public offense. Wood 
Nuis., § 656. As was said in Francis v. Schoellkopf, 
supra: “It is no defense for a wrong-doer, when 
called upon to compensate for the damages sustained 
from his wrongful act, to show that he, by the same 
act, inflicted a like injury upon numerous other per- 
sons.” We therefore think that the court below com- 
mitted no error in overruling the motion of the de- 
fendants to exclude the plaintiff's evidence, inasmuch 
as the plaintiff was entitled to maintain his action, 
even though the nuisance in question could be regarded 
asa public one. In the present case, the company, or 
those authorized by it, thirty-three or thirty-four 
years after the original construction of the road, 
erected this coal-shed, and placed in it a new contriv- 
ance, worked by steuam-power, for unloading coal, in 
the heart of acity, in a locality thickly settled, and 
surrounded by residences and stores, creating thereby 
grinding, grating noises, and scattering dust and dirt 
that destroy the comfort, and injure the health of 
those living upon the adjoining property. Here wasa 
new use of the right of way, not contemplated at the 
time of the original grant, and not resorted to for 
many years thereafter. The construction of the shed 
in 1888 could not have been anticipated by appellee, 
who built bis house in 1876, and began to occupy it in 
1881. This structure, though not a nuisance per se, be- 
came such by reason of the particular locality in which 
it was situated. It is as much the duty of a railroad 
company as of an individual to 80 use its property as 
not to injure others. The question whether or not the 
coal-shed and its machinery were located in a proper 
place was fairly left to the jury by the instructions 
of the court. In Railroad (o. v. Grabill, 50 Il. 241, 
where a cattle-pen, kept by the railroad company near 
the premises of the plaintiff, was the souyce of noxious 
smells, rendering such premises un wholesome and un- 
inhabitable, it was beld that such indispensable struct- 
ures, even though the right existed to erect them in 
the heart of a city, ought to be located at such a dis- 
tance from populous neighborhoods as to avoid the in- 
jurious results produced by them. In Cooper v. Ran- 
dall, 59 Ill. 317, which was an action for damages to 
plaintiff's premises, arising from a flouring-mill on a 
lot near such premises, which threw upon them chaff, 
dust, dirt and other impurities, the following instruc- 
tion was approved: “A flouring-mill is not necessarily 
a nuisance, nor unlawful in its use, management or 
purpose. A man has a right to erect a mill in a proper 
place, to run, use it, etc., in a proper manner; and if 
said mill is in a proper place, used and operated in a 
proper manner, and without material injury to the 
possession of the reversionary right or interest of plain- 
tiff, the jury should find for defendants.” ‘* Material 
injury ’’ was there defined to be a real and not an im- 
aginary or fanciful interference with the reasonable 
enjoyment of the property. In Whitney v. Bartholo- 
mew, 21 Conn. 213, the action was for damages to plain- 
tiffs property by reason of a carriage factory and 
blacksmith shop occupied by defendant on his own 
land, adjoining the lot on which stood the plaintifi’s 
dwelling-bouse. It was shown that cinders, ashes and 
smoke from the chimneys of the shop were thrown 
upon plaintiff's house, land, clothes, ete., and that the 
ashes, etc., fell into her well, etc. Judgment for plain- 
tiff was affirmed, and it was there held that the factory 
and shop were not nuisances per se, but that * the shop 
was erected, and the business pursued, in an improper 
place; that some things, not unlawful, became 80, 
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“in respect to the time, place or manner of their per- 
formance;”’ that defendant was bound to use the 
shop, even though on his own land, 80 as not to injure 
his neighbor; ‘‘ that of trades which are lawful, some 
may be nuisances in cities which are harmless in the 
country.”” Shirely v. Railway Co., 74 Iowa, 169, was 
anaction against a railroad company to recover dam- 
ages, Wherein it appeared that the company built and 
maintained stock-yards within sixty feet of plaintiff's 
lot, for the use of shippers over the road, and that 
there were emitted therefrom foul odors, which ren- 
dered plaintiffs house almost uninhabitable, and en- 
dangered his health, etc. It was claimed that the yards 
were necessary to the operation of the road, and that 
the odors could not be prevented, even where the 
yards were properly conducted. Judgment for plain- 
tiff was sustained, and the court said: ‘‘It is not 
shown that they [the odors] are unavoidable; nor does 
it appear that the yards might not have been located 
at another place, where they would have met the 
necessities of the road and its patrons.’”’ It was thys 
left to the jury, by the instructions in this case, to say 
whether this particular mode of handling coal, and un- 
loading it from cars, was a proper mode or not. If un- 
loading coal in this shed, with such machinery, upon 
the company’s right of way was a part of the necessary 
operation of the road, plaintiff could not be precluded 
from a recovery for injuries thereby suffered unless 
such process of unloading was prudent, careful and 
proper. Ill. Sup. Ct., Oct. 31, 1890. Wiley v. Elwood. 
Opinion by Magruder, J. 


WAY—RIGHT OF—PRESCRIPTION.—A right of way by 
prescription is not shown by alleging a habit of cross- 
ing another’s land, without defining the way, or stxt- 
ing that its use had been by right and open and notori- 
ous. It is insisted by the appellants that the allega- 
tions in the complaint sufficiently state that the plain- 
tiffs have been in the actual enjoyment of a right of 
way across defendants’ lands for a length of time which 
would clothe them with a vested right in such way, 
and the demurrer, admitting the truth of these allega- 
tions, should have been overruled. It is further in- 
sisted that seven years, or the period of our statute of 
limitations for the recovery of real property, is the pe- 
riod in which the enjoyment of such way would ripen 
into a vested right of way which could not be taken 
away. Weare of the opinion however that the plead- 
ings do not raise or present the question of a right of 
way across these defendants’ lands by prescription. A 
right of way across another’s land, where it exists, is 
an incorporeal hereditament, which may be appurte- 
nant to adjoining lands, or in gross, but such heredita- 
ment does not come within the statute of limitations 
applicable to land or real estate. A vested right to such 
way may be acquired by use fora sufficient length of 
time; but for any length of time to ripen into an inde- 
pendent right the way should be confined to a definite 
line. Its use should not only be open and notorious, 
but continuous for the whole period. It should be oc- 
cupied and used as a right, and not merely as a favor 
or privilege granted by the owner of the servient lands. 
In other words, the right of way sbould be definite, 
continuous and adverse to the owner. A right thus 
acquired was by the common law called ‘‘a right by 
prescription,” which term was peculiar to incorporeal 
hereditaments. The right was founded upon the pre- 
sumption of a grant, and no one could prescribe for an 
easement in another’s lands, except where it had been 
used time out of mind, or, in the quaint language of 
the old authors, ‘‘ for a time whereof the memory of 
Man runneth not to the contrary.’’ See Washb. 
Easem., p. 108, §4; 2 Tuck. BI. Com. 31; Mayor, etc., 
v. Horner, Cowp. 109. It was sufficient to defeat a 
claim for such an easement that tbere was a time when 
the exercise or enjoyment of the same did not exist. 








No presumption of a lost grant of a right of way or 
other easement would be tolerated at common law so 
long asatime could be shown when such easement 
was not in use. In subsequent times however, and es- 
pecially in this country, the law has been much 
changed, and the length of time within which such 
right may be established has been much shortened. In 
Massachusetts and other States, by repeated decisions, 
the time has been held to be twenty years, in analogy 
to the statute limiting an entry into lands. See Sibley 
v. Ellis, 11 Gray, 417. And other States have adopted 
by analogy the same rule. See Wash. Easem., pp. 111, 
112, 116, § 4. See also Parker v. Foote, 19 Wend. 309: 
Curtis v. Keesler, 14 Barb. 511; Cooper v. Smith, 9 
Serg. & R. 26; Tracy v. Atherton, 36 Vt. 503. In Wynn 
v. Garland, 19 Ark. 23, this court held that ‘tan ease- 
ment is a liberty, privilege or advantage which one 
man may have in the lands of another without profit, 
and must be under a deed or by prescription.” It 
further held that ‘‘ though the grant of an easement is 
within the statute of frauds, and must be in writing, 
yet a parol grant executed will be upheld under the 
same circumstances, and on the same principles, that 
a parol contract for the sale of Jands would be; as 
where the grantee made improvements in good faith 
under the grant, or expended money or capital in its 
enjoyment.” Weare not aware that it has ever been 
determined in this State as to what length of time the 
enjoyment of such an easement would create a vested 
right by prescription, nor is it necessary to determine 
the question here. We do not think the plaintiffs’ 
complaint sufficiently defines such a right of way 
across the defendants’ lands as would at anyj time 
ripen into a vested right. It fails to define any par- 
ticular way by metes and bounds, but merely alleges a 
habit of crossing defendants’ lands to and from their 
premises, without stating whether such crossing was 
even confined to any particular route or line. It fails 
to state whether such crossing was by right on the 
part of plaintiffs, or by mere license by the defend- 
ants; nor is it stated whether such way had been open 
and continuous for the whole period alleged. It 1s not 
alleged from whom either party derived title to their 
lands, and no state of facts is alleged from which an 
obligation on the part of defendants could arise to per- 
mit the plaintiffs to have a way across their lands. I'he 
plaintiffs however were not without remedy. We 
have a statute which prescribes the mode by which 
purties so circumstanced can have relief. See Mansf. 
Dig., §§ 5944, 5945. By proceeding under this statute 
the plaintiffs could have had aright of way astablished, 
and we think they should have pursued this remedy. 
Ark. Sup. Ct., Nov. Term, 1885. Johnson v. Lewis. 
Opinion by Clark, J. 


—___>—_—___——_ 


CORRESPONDENCE. 





APPEALS IN CAPITAL CASES. 


Editor of the Albany Law Journal: 

Much discussion has of late taken place on the aboli- 
tion of capital punishment. All sorts of arguments for 
and against inflicting death upon offenders have been 
urged, and the matter has been exhaustively consid- 
ered on the grounds of morality, expediency and sen- 
timent. Not the least forceful argument against tak- 
ing life is the suggestion that it is not a preventive of 
crime, but, on the contrary, murders of great atrocity 
are of frequent occurrence, notwithstanding such 
crimes are known to every one to be punishable by 
death. It has come also to be the reproach of our crim- 
inal jurisprudeace that whenever the death penalty is 
inflicted it is only after the expiration of much time and 
at great expense to the community. Juries disagree, 
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new trials are granted, stays are obtained and respites 
and commutations obtained from the governor; all 
this after the accused is adjudged guilty, while before 
the trial the difficulty of selecting a jury thought to be 
impartial occupies, in many cases, much more effort 
and time than the presentation of the evidence, the 
arguments of counsel and the charge of the court. 

To illustrate the d‘‘“culty, nay, the uncertainty, in 
many cases, of procuring .onviction and execution, a 
few prominent murder cases are collated for the pur- 
pose of showing at what expense of time and money 
the death of the murderers has finally been accom- 
plished, and in the consideration of the cases selected, 
the proceedings before trial, arrest, coroner's jury and 
police court proceedings are left out of view. 

William Foster, on April 26, 1871, assaulted Mr. Put- 
nam with a car-hook and caused bis death. His case 
reached the Court of Appeals and was decided De- 
cember 24, 1872, nineteen months after the murder. 50 
N. Y. 598. 

Chastine Cox, on June 11, 1879, while committing 
the crime of burglary in the house of Mrs. Hull, killed 
her. His appeal was decided by the Court of Appeals, 
April 6, 1880, ten months after the murder. 80 N. 
Y. 501. 

On the 21st of October, 1875, Nathan O. Greenfield 
killed his wife. He secured a new trial in the Court 
of Appeals in May, 1878 (74 N. Y. 277); was tried again, 
convicted, and the judgment was affirmed April 19, 
1881, five years and six months after the commission 
of the crime. 85 N. Y. 75. 

Daniel Driscoll shot and killed Bridget Garrity on 
June 26, 1886. His appeal was decided November 29, 
1887 (107 N. Y. 414), seventeen months after the crime. 

In 1887 the Legislature provided for appeals directly 
to the Court of Appeals in capital cases, thus doing 
away with the review by the General Terms. Ch. 493. 

On March 15, 1887, John Greenwald, a professional 
burglar, shot and killed Mr. Weeks while perpetrating 
a burglary on the premises of the latter. He secured 
a new trial in the Court of Appeals (108 N. Y. 296); was 
tried again, convicted and the judgment affirmed Oc- 
tober 8, 1889 (115 N. Y. 520), two years and seven 
mouths after the murder. 

In August, 1889, Charles McIlvaine, while commit- 
ting a burglary, stabbed Mr. Lucca to death. He was 
tried and convicted, and the Court of Appeals granted 
a new trial in April, 1890. He was tried again and 
convicted, and his appeal is now pending in the Court 
of Appeals, and seventeen months have elapsed since 
the crime was committed. 

It will be seen from the foregoing that only one case, 
that of Cox, was decided in less than a year after the 
commission of the offense, while some two or three 
months must be added in every case for the formal 
judgment and the expiration of the statutory time 
between sentence and execution. 

In every case referred to, the great probability, if not 
indeed certainty, was that the person accused was 
guilty. Juries in each case found guilt, and no criti- 
cism appears in any case that upon the facts it was not 
fairly inferable that guilt was proven. 

The reversal in each case was upon a technical mat- 
ter which affected the procedure rather than the mer- 
its, and each was a shock to public conscience. 

Greenfield’s new trial was granted because chal- 
lenges to jurors were improperly overruled. 

Greenwald's new trial went upon the ground that 
evidence was admitted to show that the prisoner had 
committed a burglary other than the one in which the 
homicide was committed. 

Mellvaine’s new trial was put upon the ground that 
Dr. Gray had been allowed to express his opinion of 
the sanity of the prisoner founded upon what he had 
seen and heard rather than upon hypothetical ques- 
tions. 





That the Court of Appeals was right upon the law ip 
each case nobody will doubt; but the effect of the law 
was in each case to strengthen the opinion entertained 
by many that the death penalty is not at all a deter. 
rent, and that the reasons assigned for delay, while 
sufficient technically, were not substantial, and really 
brought about contempt for capital punishment by 
postponing it. 

In our opinion technical objections, evidence to 
prove a professed thief to be such, the absence of ab- 
solute freedom from bias on the part of the jury, ought 
not to be sufficient grounds for a new trial. Green- 
wald’s cause was a murder done by a professional burg- 
lar. Greenwald was a professional burglar, and just 
such a man as would have committed the act. Hay- 
ing lived the life of a criminal, what reason is there, 
aside from pure technical law, why his life and habits 
ought not to have been considered? Why should his 
life as a burglar, which ought to prejudice him in the 
eyes of law-abiding men, be regarded as so prejudicial 
tohis rights when on trial for murder done while com- 
mitting a professional act as to warrant a new trial? 

Mcllvaine with two others started out deliberately 
to enter Lucca’s house and rob him. Before the mur- 
der nobody doubted his entire sanity. On the trial it 
was suggested that when a child he had put a bean in 
his ear and had been since, and at the time of the mur- 
der was, irrational to the degree that he could not dis- 
tinguish right from .wrong. Experts were called to 
testify that putting the bean in his ear might have 
caused the prisoner to become insane. Dr. Gray, a most 
eminent expert in mental diseases, sat in court, saw 
the prisoner, heard the testimony, and said that from 
what he heard and saw the man was undoubtedly 
sane. Here was aman taken red-handed in the act— 
butchering acitizen in cold blood, and the voice of 
every civilized man crying for his punishment—yet, 
because Dr. Gray testified to facts of his observation 
rather than to his opinion, punishment in this case is 
delayed .upou the strict technical ground that ‘the 
court could nut say that the error was not prejudicial 
to him.”’ 

Constituted as our society is, with the facilities for 
spreading news, with newspaper men constituting 
themselves, in their greed for news, the best detective 
agencies of our time, how is it to be expected, when 
cold-blooded murders like the Mcllvaine case occur 
and are spread before the eyes of every reader in the 
country, that any man can be found who is without a 
prejudice against the murderer? It would bea sorry 
day for society and law if any were found with- 
out it. 

Such delays and miscarriages as those in the cases 
mentioned, and there are many others that could be 
instanced, emasculate the laws and justify the remark 
of a distinguished judge ‘that murder is the safest 
crime to commit.” 

To make punishment of any sort a deterrent, its ap- 
plication should be certain, vigorous aud prompt; 
while human life ought not to be needlessly or care- 
lessly taken, sentiment and technicalities ought not to 
stand between the murderer and justice; and it may 
be affirmed that nothing tends more strongly to bring 
the law as applied to punishment into contempt than 
the lapse of months and years of time in the effort to 
bring to justice a murderer of whose guilt nobody has 
a doubt. 

Don’t abolish capital punishment, but take from the 
criminal the right to appeal to the Court of Appeals; 
adopt the plan of the English government of appeal 
from the conviction to the home secretary; clothe the 
governor of the State with plenary powers in capital 
cases, and substitute him by appropriate legislation 
for the Court of Appeals; let him review the case as 
provided by the act of 1887, quoted above, and order a 
new trial if satisfied that the verdict against the pris- 
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oner was against the weight of evidence or that jus- 
tice requires a new trial. Get at the justice of the 
case. Let the case be heard on the minutes of the 
trial without the expense or delay of making a printed 
record. Reduce the interval between sentence and 
execution, and by its prompt and vigorous enforce- 
ment make the death penalty deterrent. 

Nor need fear be entertained that fair trials will not 
be had. Prisoners are not now tried as they were be- 
fore Jeffreys. Fair play is the genius of American 
criminal jurisprudence extended to every criminal. 
What reason is there that it should be denied to the 


State? 
W. B. Hurp, Jr. 


[See Current Topics.—Eb. | 


Tue LATE Wo. A. BEACH. 


Editor of the Albuny Law Journal: 

Little if any thing can be added to your pen-picture 
of the late Wm. A. Beach, who flashed into our system 
like a comet about the time the writer was beginning 
to think of studying law. He was not reputed a “ case 
winner’’ in those days. He got the applause and the 
other fellow got the verdict. There was, of course, 
one signal exception to this statement. On the right 
side of a ‘‘ woman case’”’ ora negligence case he was 
irresistible. But you are correct, according to my poor 
opinion, in saying that his strongest point was the dis- 
cussion of a mixed question of law and fact either 
opon an intricate interlocutory motion involving the 
merits of a case, or upon moving for or opposing a non- 
suit in the course of atrial. Insuchasituation he was 
truly great. Asan all around advocate, we have had 
several men here who, in the general opinion of the 
profession, were his superiors. On the trial of Stokes, 
the latter controverted in an audible voice something 
which Mr. Beach was saying. Mr. Beach thereupon 
turned and addressed the prisoner directly, saying: 
“No, Edward, you are wrong,” etc. his was said in 
a most solemn and pathetic tone of voice, and with a 
manner that was magnificent in its assumed compas- 
sion. To me it seemed to be the climax of bad taste in 
almost any point of view. e 


January 8, 1891. 


Mr. MOAK AND THE JUDICIARY COMMISSION. 
Editor of the Albany Law Journal: 

I have been favored with a pamphlet by F. A. Conk- 
ling upon the judiciary which contains (p. 43) the fol- 
lowing: 

“According to the published statement of ‘A Mem- 
ber of the State Bar Association,’ the adoption of the 
foregoing resolution led to the introduction of another 
resolution ‘appointing a committee charged with the 
duty of preparing the bill passed by the last Legisla- 
ture authorizing the present constitutional commis- 
sion, which originated entirely in the association.’ 
Thus it appears that the scheme was generated in the 
fertile brain of Mr. Moak. Sad to say, his offspring has 
encountered an inhospitable, not to say a humiliating, 
reception at the hands of the commissioners who are 
its beneficiaries.” 

While assenting to few of Mr Conkling’s assertions 
in his pamphlet, I desire to say [I never in any way 
suggested, approved of or countenanced the passage of 
the law for the commission to revise the judiciary ar- 
ticle of the Constitution. Where Mr. Conkling ob- 
tained his *‘ published statement of ‘A Member of the 
State Bar Association’” I am at a loss to determine; 
but if that statement implied that I ever knew of an 
intention to introduce a law for the commission until 
I heard of it in the Legislature, it is without a particle 





of foundation. I thought the working force of the 
Court of Appeals should be increased, and presented a 
scheme for that and for nothing else. 

My proposition was for a joint resolution for an 
amendment to be passed by the Senate and Assembly, 
and after a second passage to be sent to the people for 
adoption. It was passed by the Assembly and sent to 
the Senate. The judiciary committee uf that body, 
aftera hearing, did not report it. It died of too much 
commission. 

Yours, etc., 
NATHANIEL C. MOAK. 

ALBANY, January 10, 1891. 


FEMALE CRIERS. 
Editor of the Albany Law Journal: 

You say you do not agree with the idea that a female 
‘‘crier of a court would make any one laugh.” It did 
not originate with me. At the October Term, 1885, I 
saw the United States District Court, presided over by 
Judge R. 8S. Greene, in session, in Seattle, Washington 
Territory. One of the criers of the court was a woman 
whose name I do not now remember, but her appear- 
ance has made an impression which I am sure will last 
as long as life itself. I had been out in the Rockies 
where members of the fair sex were so scarce that a 
man has been known to dance over a ribbon found on 
un emigrant trail. But this female crier — a mon- 
strously tall, passé looking creature with a voice like a 
buzz-saw, and a red fantastic head-gear with long ruf- 
fled feathers protruding from it in all directions, upset 
all of my ideas of courts and officers of justice. I 
looked at her and laughed. She fastened her eye on 
me like the ancient mariner and screamed out 
**silence!” in such a threatening and angry manner, 
that I almost ran from her presence for fear of arrest 
by a female crier. 

I feel sure that if you had seen that bony Anglo- 
Saxon with her woman’s rights war-paint on, you 
would never have cared to see any more female criers. 


LAWYER. 
RicHMonD, VA., Dec. 31, 1890. 


COMPLETION OF THE ARRANGEMENTS FOR 
THE ANNUAL MEETING OF THE STATE 
BAR ASSOCIATION. 


HE committee having in charge the arrangements 
of the fourteenth annual meeting of the New York 
State Bar Association have the pleasure to announce 
that they have completed their work with every indi- 
cation of the largest and most successful annual meet- 
ing and banquet ever yet held by the association. Re. 
sponses have been received from lawyers from all parts 
of the State in such large numbers that the committee 
feel warranted in speaking so confidently of the suc- 
cess of both meeting and banquet. 

The first day’s meeting will be held in Harmanus 
Bleecker Hall, January 20, 1891, at 2:30 P. m. 

The opening address will be made by Hon. Matthew 
Hale, president of the association, after which Hon. J. 
W. Wise will deliver the oration on the subject already 
announced, viz., ‘‘ New Sources of Litigation.’’ Under 
which will be considered the controversies that have 
arisen between electrical enterprises. 

This subject and the accomplished orator who is to 
discuss it, have already created great interest through- 
out the State. 

The annual banquet will take place at the Hotel 
Kenmore, at seven o’clock in the evening. The high 
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standing of those who have accepted invitations to re- 
spond to the toasts on the occasion is a sure guarantee 
that it will be a most enjoyable intellectual entertain- 
ment. And itis certuin the more festive part of it 
will be all that the most critical epicure could wish. 

The attendance will be much larger than has ever 
before been at the banquets of the association. 

The meeting on the second day will be in the com- 
mon council chamber, City Hall, at 9:30 a. mM. The 
proceedings of that meeting heretofore announced in 
the circular transmitted to every member of the asso- 
ciation, and published in the LAw JOURNAL, have 
elicited a very lively interest in the association, and in 
the profession generally. 

It is certain that the second day’s proceedings will 
be of the highest importance to lawyers and the 
public. 

THE COMMITTEE. 

ALBANY, Jan. 16, 1891, 


NEW BOOKS AND NEW EDITIONS. 





LAWYERS’ Reports, ANNOTATED, Book VIII. 


This series is now so well known that we content 
ourselves with simply noting the volumes as they ap- 
pear. We know from actual every-day use of the vol- 
umes that the elaborate work is well done and the 
selection of the cases could not be better. 


>. 


NOTES. 

ppbeyens wealthy lawyers have died during the 

past year. The wealthiest and also the oldest of 
them was Mr. Johu Clayton, of Newcastle-on-Tyne, 
who died at the great age of ninety-eight, leaving in 
personalty £728,746, besides real estate of considerable 
value. Mr. Justice Manisty, who attained the age of 
eighty-one, left personal estate valued at £122,815; Sir 
John Blosset Maule, Q. C., Director of Public Prose- 
cutions (seventy-three), £72,411; Sir James Taylor 
Ingham (eighty-five), for twenty-seven years a Metro- 
politan police magistrate, £22,710; Mr. John James 
Johnson, Q. C. (seventy-eight), recorder of Chichester, 
£70,610; Mr. Thomas Belk (eighty-three), recorder of 
Hartlepool, £76,000; Mr. David Milne Home, of Milne 
Graden, advocate (eighty-five), £121,226; Serjeant 
Henry Tindal Atkinson, £2,382; the Rt. Hon. John 
Naish (forty-nine), Lord Justice of Appeal in [reland, 
£7,900; Mr. Thomas William Saunders, Metropolitan 
police magistrate, £2,843; Mr. Benjamin Thomas Wil- 
liams, Q. C. (sixty), retired County Court judge and 
formerly M. P. for Carmarthen, £6,279. Among the 
wills of solicitors proved during the year have been 
those of Alderman David Heury Stone (seventy-eight), 
£30,800; Mr. Hubert Martineau (sixty-eight), £104,000; 
Mr. Charles Bull, Bedford row, £133,358; Mr. Samuel 
Potter, King street, Cheapside, £38,771; Mr. William 
Cox, formerly M. P. for Finsbury, £19,146; Sir Evan 
Morris, of Wrexham (forty-eight), who was closely 
connected with railway extension in Wales, £43,541; 
Mr. W. J. Foster, a member of the common council of 
the city of London, £7,288; Mr. Robert Baxter, of the 
firm of Baxter, Rose and Norton (eighty-seven), 
£35,941.—Law Times. 


The measure which calls itself “A Bill to render Un- 
necessary the Attendance of Registrars at the Mar- 
riages of Nonconformists” recalls the story of Lord 
Thurlow, who, when asked to do something for a dis- 





senting body which was outside the scope of his au- 
thority or influence, said: ‘If you get your d——4d 
thing established I shall be happy to oblige you.’’ Mr. 
H. J. Atkinson’s bill seeks to get his réligious body 
established to the extent of enabling ** ministers of the 
Wesleyan Methodist Society, under the direction of 
the Wesleyan Methodist Conference, to perform the 
marriage ceremony in any duly licensed building” 
without the presence Of the registrar or bis deputy. It 
is to be hoped that this precious nursling will soon be 
strangled. ‘The marriage question is undoubtedly a 
difficult one for the Legislature tu deal with. Whether 
Nonconformist bodies-have a grievance or not is a mat- 
ter on which differences of opinion must exist, but to 
pass an act which, in the preamble, recites a grievance 
of Nonconformist ministers in general, and then pro- 
ceeds to remedy that grievance in the case of one re- 
ligious body only, is certainly not a satisfactory way 
of dealing with a question of such magnitude. [lt may 
or may not be desirable to establish, like continental 
countries, a system of obligatory civil marriage; the 
principle of an established church is one as to which 
there will always be differences of opinion, but it 
is difficult to imagine what can be said in behalf of 
a proposal which would remove a disability of this 
character from one religious body only after enunciat- 
ing a principle which applies to all.— The decisions 
of Mr. Justice Kekewich in Schlesinger v. Bedford and 
Schlesinger v. Turner (Notes of Cases, p. 160), if we may 
be permitted to consider them as the final interpreta- 
tion of the law as to dramatizing a work of fiction, 
may certainly be valuable, for the learned judge has 
laid down there a clear formula, easy to be remem- 
bered—namely, that where the author publishes the 
novel before the drama, any person has a right to 
dramatize the novel and represent the drama; but 
where the author publishes the drama before the novel, 
no person has a right to infringe the stage copyright in 
the drama, though the passages complained of are 
taken from the novel and not from the drama of the 
author. In Warne & Co. v. Seebohm, 57 Law J. Rep. 
Cu. 689; L. R., 39 Ch. Div. 73, the action which fel- 
lowed on the dramatization of ** Little Lord Fauntle- 
roy” against the author’s wish, the plaintiffs did not 
complain of the dramatization of the play, but brought 
the action to restrain the defendants from multiplying 
copies of the play containing important extracts from 
the novel. Mr. Justice Stirling said: ‘So long there- 
fore as he does not print or otherwise multiply copies 
of the novel, any person may dramatize it, and may 
cause his drama to be publicly represented; but if, for 
the purpose of dramatization, he prints or otherwise 
multiplies copies of the book, be violates the rights of 
the author no less than if the copies were made for 
gratuitous distribution.” So that it follows that ex- 
tracts from or colorable imitations of the novel mast 
not appear in the drama.—— There has been always 
some difficulty in attempting to define the number of 
grains required to make a heap, or the number of hairs 
to make a borse’s tail; and last week we noted a case 
in which a difliculty had been felt as to the number of 
transactions necessary to constitute a business. —— 
In the Rabelais Pictures Cause, on which we have al- 
ready commented, a jury has found that some of the 
pictures exhibited were calculated to deprave and 
corrupt those who would visit the exhibition, but 
that the exhibitors themselves had no evil inten- 
tion, which of course amounts to a verdict of guilty 
of tbe common-law misdemeanor of exhibiting obscene 
pictures. Sentence has been deferred until the hear- 
ing and determination of the appeal from Mr. 
Vaughan’s order for destruction of the pictures as be- 
ing, within the meaning of 20 and 21 Victoria, chapter 
83, ‘‘of such a character that the exhibition of them 
would be a misdemeanor and proper to be prosecuted 
as such.’’—London Law Journal. 
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ALBANY, JANUARY 24, 1891. 


CURRENT TOPICS. 


\V" said to ourself in our haste: ‘‘ There is gen- 

erally very little to be gained by politeness 
in a discussion with a parson. Courtesy to a clergy- 
man in such circumstances is usually as misplaced 
as trust ina Sioux. The only safe way in dealing 
with the average cleric is to knock him on the head 
at the outset, and then if he retorts in kind we have 
at least the satisfaction of knowing that he had 
provocation. The chivalry of the French at Fonte- 
noy would be thrown away on such fighters; they 
would assassinate us before we could put our hats 
on.” When the so-called Reverend Mr. McAtee 
sent us (as we suppose) his tract on the Bible case 
in Wisconsin we treated it and him with perfect 
courtesy — indeed, conscientiously waded through 
most of his performance, well knowing the lofty pre- 
tensions of the men whom we set up as teachers of 
humility and Christian courtesy, and their notorious 
sensitiveness, The critic of the court, or some one 
on his behalf, asked our opinion, and he got it, with- 
out a word of personality. But he now proceeds, at 
the length of a column ina newspaper (which he, or 
some one in his behalf, also sends us), while admit- 
ting our courtesy and ‘‘amiability,” to deride and 
abuse us, in terms of gross personal despite, for that 
opinion, and even asperses our parts of speech! And 
then, evidently feeling we shall be too much stunned 
to reply, he writes to an eminent clergyman of this 
city to ‘use his influence ” with us to induce us to 
publish his illogical, puerile and false answer, minus 
the abuse! He should have sent us arespectful and 
brief answer, and we should have given to this 
furious pulpiteer and ill-bred and far-off follower of 
the meek and lowly Jesus the lift out of obscurity 
which he is itching for. The peppery parson starts out 
and winds up with calling us a ‘‘ dabster,” and tells 
a silly story, which evidently shows that he uses the 
word in a disrespectful sense. But here he himself 
is ambiguous, if not ignorant, for the primary mean- 
ing and usual sense of the word is, ‘‘one who is 
skilled, expert, a master of his business, a dab.” 
Century Dictionary. Worcester gives no other defi- 
nition, and says the word is ‘‘ vulgar.” Then he 
seems to think us guilty of inelegance in using the 
expression, ‘‘hoary old forgery,” evidently not 
appreciating that things may be old and not hoary. 
This from a purist who writes: ‘‘One would sup- 
pose that even in Albany writers for the public press 
might be expected to wake up to what is going on 
at least once in ten years,” is precious indeed. We 
are generous enough to believe that ‘‘ complaisent ” 
is the fault of the printer. Doctor (of course he is 
a Doctor), heal thyself, and remember, or perhaps 
we should say, learn, that your favorite school-book 
says, ‘‘ He that bath no rule over his own spirit, is 
like a city that is broken down and without walls,” 
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So much for the demerits of this discourteous dis- 
courser. Now a word or two as to his merits, if he 
has any. He says the Douay version is unobjection- 
able except in literary style. Then why not allow 
it in schools having a large preponderance of Catho- 
lic children? Would he consent? Not he! He is 
just as great a bigot in the literary matter as in doc- 
trinal matters, and would cram King James’ version 
down Catholic throats at their expense. He does 
not object to the doctrine of the Douay version for- 
sooth, but he objects to its Latinized style! And 
Catholics object to the style of our version; and 
so there is another reason why neither should 
compel the other to listen to his favorite version. 
In regard to the Trinity forgery in I John, 5:7, we 
regret to be forced to believe that Mr. McAtee is 
positively dishonest. He says the forgery ‘‘has 
long been discarded from pulpit and other use.” 
Understood as he intends this to be, in a general 
sense, itis not true. We have heard the passage pub- 
licly read all our lives, down to the present day, and it 
stands unquestioned to this day in most Bibles in most 
pulpits. He says: ‘‘In the revised version of the 
New Testament, published ten years ago, with the 
approval of representative scholars from all the 
churches of Great Britain and America, it drops so 
entirely out of the text that not even a marginal 
note marks the spot where it stood.” Assuming 
this to be true, how many ministers use the revised 
version? We venture to say, not one in ten. It 1s 
very unpopular, and especially so among the clergy 
and the devotees of creeds. How many pulpits 
have discarded their old Bibles and put the revised 
on the desk? Very few. We would venture a 
wager that the Madison man himself has not done 
so. The clergy use the same cld book, and shed 
the same old tears over the same dear old mistrans- 
lations and interpolations. Unless our critic is an 
exception, he read the passage in question to his 
parishes for years after he knew it was a forgery, 
and never alluded to the fact. We have habitually 
attended Trinitarian churches for thirty years, have 
repeatedly heard the forgery read, and never heard 
it questioned in the pulpit. But how about that 
‘‘marginal note?” In our own pastor’s* revised 
Bible, published in 1886, the passage is omitted 
from the text, but there is the following foot-note: 
‘‘Version of 1611.—6 by..by; 7 (For there are 
three that bear record in heaven, the Father, the 
Word, and the Holy Ghost; and these three are one.)” 
And in the Bible on the table of the library of the 
Young Men’s Christian Association in this city, 
issued by the American Bible Society in 1890, the 
forgery stands in the text uncancelled, unques- 
tioned, without note or comment! Let this dishon- 
est doctor ponder the motto on the title-page of his 
own pamphilet: ‘‘ The truth will conquer.” Again, 
the satirical sermonizer objects that the Wisconsin 
decision results in shutting the Bible out of the 
schools, even ‘‘ where no objection is made or felt.” 
Not at all; if no one objects, no action will be taken 
against the reading. It is not true that the decis- 


* Our own honored pastor, the Rev. James H. Ecob, is much 
too honest to try to cheat his hearers with Scripture forgeries, 
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ion ‘‘ banishes the Bible from the schools.” It may 
be evicted on procedure to that effect, but it is no 
offense to read it unless some one objects. Again, 
our reverend reprover intimates that we have never 
seen the Edgerton decision or the Wisconsin Con- 
stitution. We published the one in full in these col- 
umns last June, and we know that the other forbids 
‘**sectarian instruction in the common schools.” 
Finally he urges us to ‘‘ wake up” long enough to 
read his review. Well, we think he has succeeded 
in waking us up, but to stay awake long enough to 
read all of his prolix and inconclusive review is 
another matter. We are not a Job in patience, and 
we could wish nothing worse for this intolerant 
instructor than that he ‘‘ had written a book” on 
any subject. Truly the legal editor’s lot is not a 
happy one. On the one hand we are reviled by 
infidels for our religion; on the other by the clergy 
for our irreligion. Both are equally violent, but if 
we were to be thrown under the despotism of the 
one or the other, we should prefer the infidels, for 
they probably would not care to burn us, and the 
country is full of preachers like the Reverend W. A, 
McAtee, of Madison, Wis., who would burn us if 
burning were in fashion. We commend to this 
Wisconsin wiseacre the candor of a lawyer, who 
recently wrote to the Allany Times, favoring the 
reading of the Bible in the public schools on the 
ground that this is a Protestant country, and the 
majority should rule! This preacher would care 
nothing for the reading of literary passages from the 
Bible, like passages from other celebrated books, as 
a mere school exercise, nor unless it were put in the 
front, at the opening of schools, and frequently 
with prayer, as a distinctively religious function 
and act of worship, and a Pretestant one at that. 
This is what is the matter wiih the clergy: they 
want to proselyte the world at the public expense 
through the common schools. We heartily agree 
with Judge Orton when he says, in the Edgerton 

se, ‘* The connection of Church and State corrupts 
religion, and makes the State despotic.” We are 
gratified to see that The Independent approves our 
views on this subject, as follows: ‘‘ This is putting 
the matter in a plain, simple and true light. The 
only just solution of the school question, and the 
only one that is really practicable, is to confine the 
instruction in public schools to purely secular edu- 
sation, which naturally is more or less moral in its 
influence, and leave religious education to the family 
and the church, which are its proper agencies. 
Catholics and Protestants, Christians and infidels, 
all of whom are citizens and tax payers, should be 
able to agree to this course, and alike support the 
public school for this one purpose. The purpose is 
large enough and important enough to justify the 
institution, without adding other purposes in which 
the State cannot properly participate.” 





The annual meeting of the New York State Bar 
Association on Tuesday last was attended by an au- 
dience of considerable numbers, embracing—or per- 
haps we should say including —a good many 





ladies. The president’s address by Mr. Matthew 


Hale was of unusual length, and of remarkable in- 
terest, especially that portion of it alluding to the 
work of the Judiciary Commission. This was treated 
more elaborately, thoroughly and cogently than by 
any one else within our knowledge, and we are glad 
to know that the distinguished president’s views 
are in accord with our own as to the impropriety of 
limiting appeals to the Court of Appeals, and the 
propriety of increasing the number of judges. We 
expect to give our readers this portion of this valua- 
ble address next week, hoping that it may be of use 
to the Legislature, even if too late for the commis- 
sion. The annual address by Mr. John 8. Wise, of 
Virginia, was a glorification of electricity as the 
coming motive power and civilizing agency in phys- 
ical affairs, and a review of the contests between 
electrical companies and highway proprictors and 
between the companies themselves as to rights of 
occupancy of the highways. On this subject Mr. 
Wise speaks with the authority of an eminent ex- 
pert, as he is the main attorney for the electrical 
railways in the great litigations which have sprung 
up. As a whole we found his address of great in- 
terest, although a large part of it was taken up with 
scientific explanations of the various forms of evo- 
Jution and application of electrical power, and was 
a special plea in favor of the railway as against the 
telephone companies. Mr. Wise is a man of in- 
genuity, power, tact and considerable eloquence. 
The proceedings of the business meeting on Wed- 
nesday were unimportant in a general sense. A 
quorum was not present, nor has one been present 
in many years, and there was a general expression 
that there should be a semi-annual meeting for 
business exclusively, at a time when there should 
be no preliminary banquet, and measures were taken 
with a view to an amendment of the constitution in 
this respect, and providing for a delegated repre- 
sentation at such meeting, in conformity with the 
views of Mr. Hale given in his address, Mr. George 
M. Diven of Elmira was elected president. The 
usual offer of a prize for the best essay was omitted, 
although the treasury seems healthy. The member- 
ship has not decreased during the last year, and a 
good many new members were elected. 


A year ago one of the members of the Second 
Division of the Court of Appeals said to us that the 
court expected to ‘‘ wipe their calendar out ” before 
the end of the year, and go back to their stations in 
the Supreme Court. He was quite skeptical when 
we ventured the prediction that in a year there 
would be another calendar so large as to necessitate 
another ‘‘ wipe.” But here it is! nine hundred and 
twelve causes, and so it will inevitably continue 
unless resort is had to the bleeding process. We 
will reserve further observations on the matter until 
we see what new recommendations the Judiciary 
Commission may feel moved to report. But even 
now we will venture the opinion that a court of 
seven could not keep up with the business cut out 
for it by the present proposition of the commission. 
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NOTES OF CASES. 





[* People, ex rel. Gilbert, v. Wemple, 58 Hun, 275, 

it was held that the pension provided for a jus- 
tice of the Supreme Court after he has retired from 
office by reason of having reached the age of sev- 
enty years, is not conditioned on his having served 
ten years during the term of office which is so 
abridged. The court said, adopting the opinion of 
Edwards, J., at Special Term: ‘*The portions of 
the section which are here material read as follows: 
‘The official terms of said justices * *+ * who 
shall be elected after the adoption of this article 
shall be fourteen years from and including the first 
day of January next after their election. But no 
person shall hold the office of justice * * * 
longer than until and including the last day of 
December next after he shall be seventy years of 
age. The compensation of every * * * justice 
of the Supreme Court whose term of office shall be 
abridged pursuant to this provision, and who shall 
have served as such * * * justice ten years or 
more, shall be continued during the remainder of 
the term for which he was elected.’ Must the ‘ten 
years or more’ be a part of the abridged term to 
entitle the retiring justice to a continuance of his 
compensation? This is a sole question to be an- 
swered, and its proper determination must be sought 
for in the language of the section cited. In the 
interpretation of statutes it is a primary rule that 
the intent is to be ascertained, but it is also funda- 
mental, that so far as possible, the intent must be 
derived from the language employed. When this 
is free from ambiguity or contradiction, it is self- 
interpreting, or more accurately speaking, needs no 
interpretation. When the words used have a defi- 
nite and obvious meaning, we are not at liberty to 
resort to those artificial rules of construction which 
wisdom and ingenuity have been compelled to devise 
by reason of the infirmity and obscurity of language. 
The words must be accepted in their plain import, 
and we are not permitted to add or to take from 
the language employed, in order to extend or restrict 
the operation of the statute to what we might con- 
ceive to have been the legislative intent. With this 
familiar principle in view, let us see whether the 
language of this section is not so plain, so free from 
doubt, as to need no extrinsic aids of construction. 
Concededly the apparent meaning of the first and sec- 
ond clauses is that the official term of a justice of 
the Supreme Court shall be fourteen years, and in 
vase he shall become seventy years of age during 
such term he shall not hold the office longer than 
until the following last day of December, that is, his 
term is thereby abridged. Unless the framers of 
this section have chosen inapt words to express 
their idea, their intent is as clearly discoverable in 
the language of the following clause, which explic- 
itly declares that the compensation of a justice of the 
Supreme Court, whose term has been abridged, shall 
be continued during the remainder of the term for 
which he was elected, in case he has served as such 
justice ten years or more. But itis claimed that this 








clause should be construed as if it read ‘ ten years or 
more or such term,’ that is, ten years or more of the 
term abridged. Why should it be so construed? The 
import of the words used is plain, and why should 
we add to them to change the signification? The 
language is not ‘who shall have served ten years or 
more of such abridged term,’ but is ‘who shall 
have served as such justice ten years or more.’ It 
seems to me quite clear that it is only by injecting 
into the clause the additional words, which the 
respondent claims should be regarded as there, that 
his contention as to its meaning can be sustained. 
Without these additional words it is obvious that 
the language means one thing; with them it is 
equally obvious that it means another thing. The 
interpolation of such words into a statute as change 
the meaning and restrict its operation is a legisla- 
tive, and not a judicial, function.” 


In Langlois v. City of Cohoes, 58 Hun, 226, it was 
held that it is not necessarily negligent to lean 
against the railing of a city bridge. The court said: 
‘*The learned justice in nonsuiting relied upon 
Stickney v. Salem, 3 Allen, 374, with the similar 
cases of Richards v. Enfield, 13 Gray, 344; Oreutt v. 
Kittery, 53 Me. 500; Stinson v. Gardiner, 42 id. 248; 
Peck v. Elisworth, 36 id. 398. Now in regard to the 
cases in those States, it is to be noticed that the 
liability of towns is statutory, while with us the lia- 
bility is held to arise at common law. To show the 
difference, we may refer to Stinson v. Gardiner, ut 
supra, holding that where children used a part of 
the public road for play the town is not liable for 
injury sustained by defects in the road. With this 
we may compare Kunz v. Troy, 104 N. Y. 244, 
where the city was held liable for injury to a child 
playing in the street, caused by the fall of a counter 
placed on the sidewalk for sale. In McGuire v. 
Spence, 91 N. Y. 303, this difference between the 
law of some other States and that of our own in 
respect to highways is mentioned. In that case a 
child returning from school joined others iu their 
amusement of jumping the rope. While so engaged 
she fell into an open area. It was held that the 
fact that she was playing, instead of simply passing 
along the street, did not prevent a recovery. See 
McGarry v. Loomis, 63 N. Y. 108. Now the doc- 
trine which holds that the same duty of a city 
which exists as to travellers exists also as to a child 
playing in the street, applies by analogy to this case. 
The man who instead of walking with unresting and 
undeviating step across a bridge, pauses for a mo- 
ment and rests against the railing, does not lose his 
right to protection against negligence any more 
than does the child who plays in the street instead 
of walking sedately home. In Oreutt v. Kittery the 
captain of acompany to which plaintiff belonged 
called a halt upon a bridge. Plaintiff leaned his 
back against the railing to rest and wait for further 
orders. As he sprang forward to take his place in 
the ranks the rotten railing broke and he fell off the 
bridge. It was held that it was for passengers only 
that the corporation was obliged to maintain the 
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railing, and that he could not recover; that his use 
of the railing was unauthorized. If that is the law 
of this State the nonsuit was proper. But we think 
that such is not our law. The railing of the bridge 
should be sufficient to meet all incidental 
uses to which it would reasonably be put by persons 
crossing. We say nothing about sitting on the rail 
We speak merely of that leaning against it which is 
the common act of a person stopping a moment 
for any purpose on the sidewalk of a bridge. The 
learned justice excluded the idea of contributory 
negligence, and placed the nonsuit on the ground 
that the defendant was not liable, because the plain- 
tiff was putting the railing to an unauthorized use. 
We cannot agree with this view.”, 


those 


In Buck v. Webb, 58 Hun, 185, a passenger who 
had purchased a ticket entitling him to a seat in a 
drawing-room car from Saratoga Springs to the city 
of New York, having lost the ticket, applied to the 
agent who had issued it for another. The agent 
declined to issue another ticket, but gave the pas- 
senger his personal card with the statement thereon: 
‘* This gentleman holds seat in ‘ Nokomis’ this Pp. mM. 
Mislaid. OC, E. Benedict.” With this card and his 
passage ticket the passenger took his seat in the 
drawing-room car, and when called upon by the 
conductor for his drawing-room car ticket explained 
the facts and produced the card. No other person 
appeared to claim the seat in question, but the con- 
ductor of the car declined to accept the explana- 
tion, and informed the passenger that he must then 
pay for the seat or leave the car. The passenger 
declined to pay, and went into a common car, J/el/, 
that he was entitled to damages against the palace- 
car company. The court said: ** By the facts that 
the seat appeared in the diagram to have been sold, 
and it was claimed by no other person, and the con- 
ductor was made aware of the fact by the presenta- 
tion of the agent’s card that the plaintiff was the 
purchaser, he had perfectly satisfactory evidence 
before him that the latter was entitled to his seat. 
It could not have been more so if the ticket itself, 
which the agent sold, had been produced. If 
another person had appeared with it and claimed 
the seat, or if it could have been used on any other 
any other time, the 
case would have been different, and have sustained 
the act of the conductor, But as no other person 
did claim the seat, and this particular ticket could 
be used at no other time on this or any other car, 
the conductor should have acted on the report of 
the agent and given this seat to the plaintiff. What 
the law exacts from carriers of passengers is reason- 
able conduct on the facts brought to their knowl- 
edge, or that of their agents and employees, And 
it was not reasonable to deny his seat to the plain- 
tiff when his title to it was supported by all these 
facts. A large array of authorities have been 
brought to the attention of the court by the defend- 
ant’s counsel, as cases tending to shield the defend- 
ant from liability. But neitner arose upon any state 


train or car, or on this car, at 


of facts bearing any substantial analogy to those 





now presented. They were either passage or fare 
tickets, not restricted to any car or train, or were 
detached in such a manner as to deprive the passen- 
ger of his right to the passage, or the time to which 
their use had been limited had previously expired. 
Neither of these facts existed here, for the ticket 
had been sold for this seat on this trip by this car, 
and the conductor was assured of that fact by the 
report of the agent, and that the plaintiff was the 
purchaser. It was an improper use of his authority 
after that to send him into another car. Certain 
rules of the company were introduced to sustain the 
action of the conductor. But they did not do that, 
for neither expressly nor by implication did they 
include it. Whatever wrong was suffered by the 
plaintiff was done by the employce of this company. 
There was no default whatever on the part of the 
company moving the train and carrying the plain- 
tiff. But it was wholly confined to the defendant, 
which should be held liable to make adequate 
indemnity to him for the failure to perform its obli- 
gation with him. He was not bound to pay the 
price of the seat again, for he had already acquired 
the right to it, and was entitled to stand, as he did, 
on that right.” 
——— 


CRIMINAL LAW—CONSPIRACY—INTENT. 
NEW YORK COURT OF APPEALS, JAN., 1891, 
PEOPLE V. FLACK. 

A conspiracy to do an act which may be unlawful, followed 
by the doing of such act, does not constitute the crime of 
conspiracy, unless the jury find that the parties were ac- 
tuated by a criminal intent 

The question of intent must always be submitted to the jury 

The defendant may testify as to his intent. 

Where the whole drift of a charge on a particular point is er- 
roneous, error will not be cured because expressions may 
be found in the charge which, standing alone, would free 
it from the objections urged. 


Geo. F’. Danforth and Horace Russell for appellants. 


Jno. W. Goff, for respondent. 


AnpDrReEws, J. This is an appeal by James A. Flack 
and William L. Flack from a conviction of the crime 
of conspiracy. The indictment contains sixteen 
counts, which may be divided into two classes. The 
first class charge the defendants, together with three 
other persons, with falsely instituting and maintain- 
ing an action for divorce in the name of Mary E. Flack, 
the wife of James A. Flack, against her husband, with- 
out her knowledge or consent. The second class charge 
the defendants with deception and imposition upon 
the court, and the procuring of a judgment of divorce 
in the said action by illegal and fraudulent practices. 

The indictment is founded upon the statute which 
(omitting clauses not now material) makes it a misde- 
meanor for two or more persons to conspire “ falsely 
to institute or maintain an action or special proceed- 
ing, orto commit any act for the perversion or ob- 
struction of justice or of the due administration of the 
law.’’ Pen. Code, § 168. The action of Flack v. Flack 
was commenced April 22, 1889, by the service of a sum- 
mons and’complaint upon the defendant therein. The 
complaint purported to be verified by the plaintiff, 
Mary E. Flack. It alleged the intermarriage of the 
parties iv 1850, and charged that the defendant, since 
said marriage, had committed adultery with one Susan 
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T. Reynolds, and that since the lst day of October, 
1888, and for several years prior thereto, he had lived 
in adulterous intercourse with the said Susan T. Rey- 
nolds, at 319 West Twenty-ninth street, in the city of 
New York. The complaint also contained the usual 
averments that the adultery charged was committed 
without the connivance, privity or procurement of the 
plaintiff; that five years had not elapsed since its dis- 
covery by her, and that she had not voluntarily cohab- 
ited with the defendant thereafter. The complaint de- 
manuded judgment dissolving the marriage between 
the parties, with a provision therein for the reasonable 
support and maintenance of the plaintiff. The counts 
in the complaint charging a conspiracy between the 
defendants falsely to institute and maintain the action 
without the knowledge and consent of Mary FE. Flack, 
the nominal plaintiff, was sought to be supported on 
the trial mainly by her testimony. She testified, in sub- 
stance, that she never consented to or authorized the 
bringing of the action, and while it is inferable from 
her testimony that she suspected her husband's infi- 
delity, she testified that she had no knowledge until 
after the judgment of divorce was rendered, either 
that such an action had been brought or that her hus- 
band had committed adultery as charged in the com- 
plaint. She admitted that she did consent that her 
husband might procure a “ bill of separation,’’ but not 
that he should procure a divorce. She denied the sig- 
nature purporting to be hers to the affidavit annexed 
to the complaint, and also the signature to the affida- 
vit of regularity, taken by the referee and annexed to 
the judgment-roll. She admitted that she signed cer- 
tain papers on several occasions presented to her by 
her son, but testified that she supposed that they re- 
lated to the separation which had been spoken of be- 
tween herself and her husband and son, and that she 
signed them on that understanding and representa- 
tion. The jury might undoubtedly have found upon 
the evidence that Mrs. Flack was deceived into veri- 
fying the complaint and signing the affidavit of regu- 
larity, but there is very little room to doubt upon the 
whole evidence that whatever niay have been the fraud 
practiced upon her, the signatures to these papers were 
her genuine signatures. 

The evidence of James A. Flack, taken before the 
grand jury, was read in evidence by the prosecution 
on the trial of the indictment, and the defendant Wil- 
liam L. Flack wassworn asa witness on his own behalf. 
They denied any conspiracy or fraud, and testified that 
the suit was commenced and prosecuted with the full 
knowledge and acquiescence of Mrs. Flack. 

The evidence given on the trial to sustain that part 
of the charge, that the defendants conspired to falsely 
maintain the action for divorce, did not proceed upon 
a denial of the fact of adultery charged in the com- 
plaint. On the contrary, it was proved on the part of 
the prosecution, »nd was conceded by the defendants, 
that the defendant James A. Flack had for more than 
fifteen years before the trial lived in adulterous inter- 
course with a woman whose real name was Sarah 
Cherry, but who had passed by the name of Susan T. 
Raymond, and by whom he had ason, who, at the time 
of the trial, was about fifteen years of age. The claim 
on the part of the people was that this woman was in- 
tentionally misnamed in the complaint, which falsely 
stated the name of the adulteress to be other than her 
real name, and also that they induced two witnesses 
who knew of the adulterous intercourse between 
James A. Flack and the woman Raymond, and by 
whose depositions taken before the referee the adul- 
tery charged in the complaint was proved, to suppress 
the real name, and to testify that the person with 
whom James A. Flack lived in adulterous intercourse 
was known to them as Susan T. Reynolds. It is also 
claimed that they were induced to swear falsely that 
they had known Mrs. Flack for five years. It was not 





denied, indeed, it was conceded, that the testimony 
of these witnesses was perfectly true as to the 
material fact of the adultery and the adulterous inter- 
course at the place and during the period named in the 
complaint, and that the only misstatements were as to 
the identity of the name in the depositions with that 
of the real adulteress and in respect of the time the 
witnesses had known Mrs. Flack. 

These two witnesses testified on the trial of the in- 
dictment that they had never known Mrs. Raymond 
to pass by the name of Reynolds, and they gave as a 
reason for suppressing the true name in their deposi- 
tions that Mrs. Raymond, who, as agent for James A. 
Flack, presented the depositions to them for their sig- 
natures, on her attention being called by them to the 
discrepancy, said ‘it was all right, the name Reynolds, 
a covering for the boy’s sake; it was done for the boy, 
leaving out the name Raymond, and the name Rey- 
nolds was put in instead of Raymond.” The defend- 
aut James A. Flack, in his evidence before the grand 
jury (which was introduced by the people), testified 
that the woman Raymond went at times by the name 
of Reynolds. 

The counts of the second class, viz., those charging 
deception and imposture on the court, and the procur- 
ing of the judgment of divorce by illegal and fraudu- 
lent practices, were sought to be supported mainly by 
proof of certain acts and transactions not disclosed on 
the face of the judgment record in the divorce action, 
but proved by witnesses relating to papers embodied 
in the record and upon which the judgment was 
founded. 

The judgment, although regular upon its face, was, 
as was claimed by the prosecution, fraudulent by rea- 
son of the circumstances disclosed by this evidence. 

It. appears that on or about the 2d day of July, 1889, 
Mr. Meeks, who, on the 10th of June, 1889, had been 
appointed by an order of Judge Bookstaver, referee in 
the action of Flack v. Fluck, applied to the same judge, 
upon the request of Ambrose Monell, the attorney of 
record of the plaintiff in the action (Monell being then 
ill and absent from the city of New York), for a judg- 
ment of divorce, pursuant to the prayer of the com- 
plaint in the action. The application was made upon 
papers, including the original summons and complaint, 
duly verified, affidavit of default, order of reference, 
oath of referee, deposition of Mary E. Flack, proofs 
taken by the referee and the referee’s report. The 
judge, after examining the papers, declined to grant 
the application, for the reason that Ambrose Monell, 
the attorney of record for Mary E. Flack, the plaintiff, 
was known to him to be the official attorney for the 
defendant James A. Flack, then sheriff of the county 
of New York. There is some discrepancy in the testi- 
mony as to what further occurred on that occasion be- 
tween the judge and Mr. Meeks. What the latter did 
is substantially uncontradicted. He took the papers 
and went to the office of Benjamin Wright, a reputable 
attorney, and stated to him the case and the objection 
of the judge, and requested him to appear as plaintiff's 
attorney in place of Monell. Wright, after much per- 
suasion, finally consented to do so, on being assured 
that he would be furnished with an authority from 
Mouell to appear for Mrs. Flack. 

The papers originally presented to Judge Bookstaver 
were then changed and reformed. The original sum- 
mons, signed by Ambrose Monell, as attorney for the 
plaintiff, was torn from the complaint and a new sum- 
mons was attached thereto, signed by Wright as at- 
torney for the plaintiff, and which differed from the 
original summons in the name of the attorney only; 
the signature of Monell, as attorney, signed to the 
complaint, was crased, and that of Wright was writ- 
ten by him over the erasure; the affidavit of default 
made by Monell on the 22d day of May, 1889, was de- 
tached from the other papers and a new affidavit of 
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the same tenor, purporting to have been made by 
Wright on the same 22d of May, was Grawn and signed, 
and sworn to by Wright; anew order of reference, 
purporting to have been made on the 3d day of June, 
1889, *‘on the motion of Benjamin Wright, attorney 
for the plaintiff,” appointing Joseph Meeks referee, 
was drawn, and also a new form of decree, stating that 
the judgment was ordered on motion of Wright, in- 
stead of Monell as in the other. 

The new papers, and such of the original ones as had 
not been changed, were then fastened together, and 
subsequently were presented to Judge Bookstaver, 
who then granted the order for judgment, and judg- 
ment for absolute divorce was thereafter entered. 

If the judge had granted judgment upon the appli- 
cation first made, no question could have arisen as to 
its regularity, except that it would have been open to 
the plaintiff to contest the authority to bring the ac- 
tion in her name. None of the questions would then 
have arisen which were made the subject of investiga- 
tion on the present trial, growing out of the changes 
made in the papers. These changes, though made ap- 
parently for the sole purpose of accomplishing the sub- 
stitution of Mr. Wright as attorney for the plaintiff in 
place of Mr. Monell, in order to meet the objection of 
the judge, were nevertheless whoily irregular and un- 
authorized, and the roll, as finaily made up, did not 
represent the actual truth. Mr. Wright was not legally 
substituted as attorney in place of Monell, and was 
not authorized to appear for the plaintiff in the action ; 
the affidavit of the service of the summons relaies toa 
different summons from that annexed to the roll; the 
new summons had never, in fact, been served, and the 
affidavit that twenty days had elapsed since the ser- 
vice thereof was untrue; the proofs of adultery were 
taken under the order of reference of June 10, 1888, 
and not under the order of July 3, 1888; the referee’s 
report reported acts performed by him as referee be- 
fore the order of reference contained in the roll was 
made. This series of blunders, irregularities or frauds, 
whichever they were, were committed by Meeks, one 
of the defendants, in connection with Wright. Both 
were sworn as witnesses on the trial. They differed in 
respect of some of the details, but both unequivocally 
denied any intentional fraud upon the plaintiff in the 
action or upon the court, and asserted that their only 
purpose was to effect a substitution of Wright in place 
of Monell, and that they had no idea that the rights of 
the parties to the action would be in any way affected 
or prejudiced by what was done. 

We are of opinion that errors were committed by the 
learned trial judge, in his charge to the jury, which re- 
quire a reversal of the judgment below. Before pro- 
ceeding to a particular consideration of the objection- 
able features of the charge a brief reference to the law 
of conspiracy will aid in understanding the points 
upon which our judgment proceeds. The gist of the 
crime of conspiracy consists in a corrupt agreement 
between two or more individuals to do an unlawful 
act, unlawful either as a means or as an end. Bishop’s 
Crim. Law, § 171, ef seq., and cases cited. The agree- 
ment may be established by direct proof or by infer- 
ence, a3 a deduction from conduct which discloses a 
common design on the part of the persons charged to 
act together for the accomplishment of the unlawful 
purpose. At common law the crime of conspiracy was 
complete when a corrupt agreement was made, al- 
though not followed by any overt act and no step had 
been taken in furtherance of the object of the conspir- 
acy. The statute of New York has modified the com- 
mon law in this respect, by requiring that to constitute 
the crime of conspiracy there must be both an agree- 
ment and an overt act to effect the object of the agree- 
ment, except where the conspiracy is to commit cer- 
tain felonies specified. Pen. “ode, § 17). 


The formation of a common design by two or more 





persons is never simpliciter a criminal conspiracy. This 
may be, and often is, perfectly innocent. The crim- 
inal quality resides in the intention of the parties to 
the agreement, construed in connection with the pur- 
pose contemplated. The mere fact that the conspiracy 
bas for its object the doing of an act which may be un- 
lawful, followed by the doing of such act, does not 
constitute the crime of conspiracy, unless the jury find 
that the parties were actuated by a criminal intent. 
In many cases this inference would be irresistible; in 
others the jury might find that, although the object of 
the agreement and the overt act were unlawful, never- 
theless, the parties charged acted under a misconcep- 
tion or in ignorance, without any actual criminal mo- 
tive. If that conclusion should be reached by the jury, 
then, whatever other criminal penalties the parties 
might have incurred, the crime of conspiracy would 
not have been established and the defendants wouid 
be entitled to an acquittal. The actual criminal or 
wrongful purpose must accompany the agreement, and 
if that is absent the crime of conspiracy has not been 
committed. 

This principle of the law of conspiracy is illustrated 
in the case of People v. Powell, 63 N. Y. 88, which was 
the case of an indictment for a conspiracy by the de- 
fendants, commissioners of charities of Kings county, 
to purchase supplies without advertising for proposals 
as required by statute. The court charged that if the 
jury should find that the defendants entered into an 
agreement to purchase supplies without advertising, 
and did purchase them in pursuance of such agree- 
ment, the case against them was made out. This court 
affirmed the order of the General Term, which re- 
versed the judgment of conviction for misdirection in 
the charge, this court saying: ‘* But to make an agree- 
ment between two or more persons to do an act, inno- 
cent in itself, a criminal conspiracy, it is not enough 
that it appears that the act which was the object of 
the agreement was prohibited. The confederation 
must be corrupt. The agreement must have been en- 
tered into with an evil purpose, as distinguished from 
a purpose simply to do the act prohibited, in ignorance 
of the prohibition. This is implied in the meaning of 
the word ‘conspiracy.’’’ And later on it was said: 
‘*Tt was open to the jury to find, upon the evidence, 
that no criminal intention existed, and if this had 
been found, to have acquitted the defendants.”’ 

The conspiracy charged in the Powell Case was to do 
an act mala prohibita merely, and the reference to that 
fact in the opinion was to show the distinction be- 
tween a direct indictment for doing an act prohibited 
by law, but innocent in itself, which, as was held in 
People v. Gardener, 62 N. Y. 299, might be supported, 
irrespective of motive or intent, andan indictment for 
conspiracy to do the same act where the criminal in- 
tention is an essential and indispensable element. It 
is alike the general rule of law and the dictate of natu- 
ral justice that, to constitute guilt, there must not 
only be a wrongful act, but a criminal intention. Un- 
der our system (unless in exceptional cases) both must 
be found by the jury to justify a conviction for crime. 
However clear the proof may be, or however incontro- 
vertible may seem to the judge to be the inference of 
a criminal intention, the question of intent can never 
be ruled as a question of law, but must always be sub- 
mitted to the jury. Jurors may be perverse, the ends 
of justice may be defeated by unrighteous verdicts, 
but so long as the functions of the judge and jury are 
distinct, the one responding to the law, the other to 
the facts, neither can invade the province of the other 
without destroying the significance of trial by court 
and jury. The general rule that in criminal cases the 
question of criminai intent must be submitted to the 
jury, however significant the facts may be, has tre- 
quently been declared by this court. 

In McKenna v. People, 81 N. Y. 360, which was the 








his 
m- 
to 
irs 


ne 
ot 
nd 


in 
of 
p- 


= 








XUM 





THE ALBANY LAW JOURNAL. 67 





case of indictment for murder, it was held that, how- 
ever clear the circumstances might be, the question of 
guilty intent must be left exclusively to the jury, and 
in that case a conviction for manslaughter was re- 
versed for error in the instruction to the jury * that 
the jury, if they believe the evidence offered in behalf 
of the people to be true, would be justified in finding 
the prisoner guilty.” ‘This court said that the charge 
may have been understood by the jury as involving 
the opinion of the court upon the intent, as well as the 
other elements of the crime, and was likely to mislead 
and prejudice them, but that in any view ‘it was 
stated much stronger than it ought to have been, and 
was calculated to make an erroneous impression upon 
the minds of the jurors.”* 

In People v. Baker, 96 N. Y. 340, this court reversed 
a conviction of the defendant for obtaining money 
and property by false pretenses. The trial judge 
charged the jury: “If you find that the defendant 
made the representations charged in the indictment, 
and that they were false, and that the defendant 
knew that they were false when he made them, then 
the law presumes the fraudulent intent.” This was 
held to be error, the court in its opinion, by Earl, J., 
saying: ‘‘ The crime of false pretenses is not made out 
by simply showing that the representations charged in 
the indictment were made, and that they were false, 
and that the defeydant knew them to be false. The 
jury from these facts,and from all the other facts, 
may infer a fraudulent intent, but the law does not 
infer a fraudulent intent; that is to be found as a fact 
by the jury, and is not an inference of law.’’ The pre- 
sumption that a person intends the ordinary conse- 
quences of his acts is, as applied to criminal cases, a 
rule to aid the jury in reaching a conclusion upon a 
question of fact, and is not a presumption of law ( Fil- 
kins v. People, 69 N. Y. 100), and on the trial of an in- 
dictment the intent is traversable, and the defendant 
may testify as to his intent. Kerrains vy. People, 60 N. 
Y. 221; People v. Baker, supra. 

The learned trial judge, in his charge to the jury, 
after adverting to the rule that the jury were the ex- 
clusive judges of the facts, and that the responsibility 
for their determination devolved exclusively upon 
them, and after defining the law of conspiracy, pro- 
ceeded as follows: “1 now hold in my hands the 
document which has brought you here to-night, and 
has brought me here—the judgment-roll in this action. 
I feel bound to say to you, gentlemen, that this judg- 
ment record is arecord of a fraudulent divorce. Of 
this there can be no doubt whatever. It would be a 
misapplication of language to call it an irregular pro- 
ceeding. It is unquestionably fraudulent, and the two 
questions for you to determine are, first, whether the 
suit which resulted in this decree was fraudulently and 
falsely instituted; if it was, then the other question is 
jmmaterial, except as to one defendant. If it was not 
falsely or fraudulently instituted, then the other ques- 
tion for your consideration is, was this fraudulent de- 
cree obtained by fraudulent means; and in that I mean 
fraudulent means used by these defendants. Now 
when I pronounce this a fraudulent decree, I do not 
mean to characterize the conduct of the defendants, 
which I meant to leave exclusively to you, but I would 
not be performing my duty faithfully if I told you that 
the preparation, for instance, of a summons, and its 
signature by an attorney, without any authority from 
the plaintiff, was a mere irregularity.” 

The judge then referred to the various steps taken 
in the preparation of the roll, the substitution of a 
new attorney, the erasure of the name of Monell 
in the original complaint, and the writing in of the 
name of Wright, the attaching of the affidavit of ser- 
vice of the original summonsand complaint to the new 
summons prepared by Wright, and concluded this 
summary as follows: “In the same way I might go 





through the entire record. There it is. We cannot 
get away from it. It is a bald, naked fact that it is 
fraudulent, and the question is, Are these defendants 
responsible for it in the sense of the Conspiracy Act?” 
Later on in the charge the learned judge, recurring to 
the circumstances connected with the preparation of 
the judgment-roll, said: ‘*‘ These were not irregulari- 
ties. They were devices which must be characterized 
as fraudulent, and upon them the final decree was ob- 
tained.’’ It seems impossible to treat the charge as 
any thing less than an instruction to the jury that the 
acts connected with the preparation of the roll were 
fraudulent and that it was left to the jury simply to 
determine whether they were performed by the de- 
fendants, or whether, if performed by one of the de- 
fendants, the others were responsible therefor under 
the law of conspiracy. 

The claim that the learned judge intended simply to 
charge that by reason of the facts disclosed the judg- 
ment was void for want of jurisdiction, is wholly un- 
warranted. Itattributes to the learned judge a want 
of precision in the use of language which has no justi- 
fication. Tt is plain that he intended (what he did in 
express terms) to brand the acts referred to as fraudu- 
lent devices resorted to to obtain the decree of divorce, 
and that when taking the roll in his hands, he declarad 
to the jury that it was the record of wu fraudulent di- 
vorce, he intended to characterize the acts which !ed 
to the decree, and by reason of which the judgment 
was procured, as fraudulent. In this we think the 
judge invaded the proper province of the jury. The 
character of the acts done, the design with which they 
were done, and whether fraudulent or not, were ques- 
tions for the jury. 

The defendant Meeks, and Wright, the attorney, 
both denied any fraudulent intent. It could not be 
ruled as matter of law that what they did were fraudu- 
lent devices to procure the decree. It was for the jury 
to say whether these acts were blunders or frauds. 
The question at issue was whether the acts were done 
in pursuance of a fraudulent conspiracy to wrong the 
plaintiff in the action, or to impose upon and deceive 
the court into granting the judgment. Whether the 
procedure was authorized} by law, or the practice of 
the court, was proper and important to be considered 
by the jury upon the question of criminal intent, but 
however irregular or unauthorized the proceedings 
were, the inference of intent to be drawn therefrom 
was one of fact, and not of law. The objection to the 
charge to which we have adverted was not, we think, 
obviated because here and there in the course of his 
protracted charge are to be found expressions in which 
the learned judge seemed to qualify the expressions 
referred to. It isa rule, founded upon good sense and 
the most obvious propriety, that in construing a charge, 
either in a civil or criminal case, the whole charge is 
to be considered together, and that a judgment will 
not be reversed for an erroneous instruction which 
was corrected by the judge where it appears with rea- 
sonable certainty that the jury were not misled. The 
rule is adopted in the interest of substantial justice. 
On the one hand, the court will not fasten upon an 
isulated clause in the charge which may seem to be er- 
roneous, as a ground for reversing a judgment, where 
the charge as a whole states the true rule of law and it 
can be seen that no injury resulted from the alleged 
error; so on the other hand, where the whole drift of 
a charge on a particular question is erroneous, the er- 
ror will not be cured because ex pressions may be found 
in the charge which, standing alone, would free it from 
the objections urged. 

The learned judge, in his main charge, made no 
reference to the question of criminal intent as an ele- 
ment of the crime of conspiracy. It would seem that 
he was of opinion that the law presumed a criminal in- 
tent if the acts done were unlawful. We think valid 
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exceptions were also taken to the instructions upon 
this subject and to rulings made subsequent to the 
main charge. The record shows that one of the 
counsel for the defendants, after the main charge 
had been concluded, said to the court: ‘“‘ You do 
not mention the presumption of innocence.’”’ ‘The 
court, after instructing the jury upon the point to 
which its attention had been called, then said: “I 
ought to say, not as a supplement to the proposition, 
but as an independent proposition, that ignorance on 
the part of the defendants, or any of them, of the 
meaning of this statute (Conspiracy Statute), cannot 
be a shield to them if you believe they have committed 
the acts. If you believe beyond a doubt that they have 
committed the acts which constitute the offense, as I 
have defined it to you, then they are guilty.’”’ On ex- 
ception being taken to this instruction, the court said: 
‘*L refer to that because you will recollect that each of 
these defendants, when put upon the stand, were asked 
if they had conspired, if they had perverted the law, 
or perverted the administration of justice, and William 
L. Flack at one time said he did not know what that 
meant. Of course, gentlemen, this is of no conse- 
quence. The question is whether they have done the 
acts which bring the case within the language of the 
statute, the perversion of justice or of the due admin- 
istration of the law.” The court, in these instructions, 
disregarded the fundamental rule that a criminal in- 
tention must accompany the act in order to constitute 
crime, and that the act, while it may be the basis for 
the inference of a criminal intention by the jury, and 
is frequently irrefragible evidence of such intent, if 
unaccompanied by such criminal intent, is not a crime. 
It is claimed that the error in the instructions men- 
tioned was corrected by what subsequently occurred. 
Immediately following these instructions the follow- 
ing colloquy occurred between the judge and counsel: 
Mr. Russell: ‘* ask your honor to add to that, that 
although they have done the acts, unJess they did them 
with a criminal intent they cannot be convicted.” 
The Court: ‘“ Ofcourse.’”’ Mr. Russell: * The crimi- 
nal intent is not necessarily to be inferred from the 
doing of the act.” The Court: “It is for the jury to 
say whether any other consideration can be given to 
the guilty act than that.’’ Mr. Russell: ‘ I will except 
to that language.”” The Court: “I will charge in the 
language you have requested.’”’ Mr. Russell: ‘‘ That 
although the defendants may have committed the acts 
alleged, they cannot be convicted of a criminal con- 
spiracy unless they did the acts with a criminal in- 
tent.” The Court: “ Yes.” Mr. Fellows: ‘ The jury 
may find the intent from the act itself if they so 
choose."’ The Court: “ Yes; if a man commits lar- 
ceny he may say he did not intend to, but if the act 
indicates a guilty intent of course that is the end of 
i.” 

Assuming that if the discussion upon the point of 
criminal intent had been closed at this point, it would 
have corrected the error in the previous charge, it was 
not so closed. The jury, after they had retired, re- 
turned to the court and requested of the court a defi- 
nition of criminalintent. The court replied that ‘‘a 
criminal intent is the doing of an unlawful act intend- 
ing to do it.” After further colloquy between the 
court and the jurors and counsel, the court, referring 
to what constitutes crime, said: ‘If he (a defendant) 
has no moral sense, or is ignorant of the law he is still 
guilty. If he does the unlawful act, and intends to do 
such act, and is a sane man,’’ and to this an exception 
was taken. This instruction made the question of 


guilt to depend solely upon the intentionally doing of 
an unlawful act. It was a substantial re-affirmance by 
the judge of the doctrine of the charge, that although 
there was no intention on the part of the defendants 
to do any thing wrong, if the acts done were within 





the Conspiracy Act, and the intention was to do these 
acts, the defendants were guilty. For reasons herein- 
before stated this instruction was erroneous. It was 
given at acritical period of the trial and if by any 
close criticism the language of the judge might be de- 
prived of its apparent meaning, it is impossible to say 
that the jury were not misled thereby. 

Assuming that the jury should find that the defend- 
ant, James A. Flack, instituted the divorce suit with- 
out actual authority from Mrs. Flack, nevertheless 
the jury had aright, in passing upon the question of 
criminal intent, to consider whether be supposed that 
her consent to a biil of separation justified a proceed- 
ing for an absolute divorce. So also in respect to the 
misnaming of the adulteress in the complaint and in 
the depositions prepared for the witnesses, and in in 
ducing them to swear to them, the jury might consider 
whether the real purpose was “a covering for the 
boy’s sake,”’ without any criminal design. They had 
a right to consider also whether the acts of Meeks and 
Wright, in making up anew judgment-roll and pro- 
curing the judge to grant the decree, were fraudulent 
acts, or were performed, as they testified, without any 
fraudulent purpose, however unjustifiable or unuu- 
thorized those acts may have been. 

For the reasons stated we think the defendants are 
entitled to a reversal of the judgment of conviction. 

Judgment reversed and new trial granted. 


All concur, except EARL and Gray, JJ., dissent- 
ing. 
cnanine 
CONSTITUTIONAL LAW — INTOXICATING 
LIQUORS — REGULATION OF SALES. 





MARYLAND COURT OF APPEALS DEC. 5, 1890. 
TRAGESER V. GRAY. 

Act of Maryland of 1890, chapter 343, prescribing a new sys- 
tem for the regulation of the sale of liquorin the city of 
Baltimore by the establishment of a board of commission- 
ers, with power to grant retail licenses only to citizens 
of the United States of temperate habits and good moral 
character, certified by ten respectable persons, who shall 
have complied with all the requirements of the act, is a 
valid exercise of the police power of the State, and is not 
in conflict with the Constitution of the United States, 
fourteenth amendment, section 1, providing that no State 
shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States, 
nor deny to any person within its jurisdiction the equal 
protection of the laws. 


—— to Baltimore City Court. Argued before 
4 Alvey, C. J.,and Miller, Bryan, McSherry, Fow- 
ler and Briscoe, JJ. 


Jos. 8S. Heuisler and Fred C. Cook, for appellant. 


Wm. 8S. Bryan, Jr., and Peter J. Campbell, for ap. 
pellee. 


Bryan, J. Theact of 1890, chapter 343, prescribed 
a new system for the regulation of the sale of intoxi- 
cating liquors in the city of Baltimore. A board was 
established consisting of three commissioners, in- 
vested with the power of granting licenses to sell these 
liquors by retail. Every one applying for such license 
was obliged to file his petition with the board, setting 
forth a number of statements tending to show that he 
was 2 fit person to be licensed. It was required to be 
verified by his own affidavit, and also to be sustained 
by a certificate of at least ten respectable persons, de- 
claring that they were acquainted with the petitioner, 
and that they had good reason to believe that all the 
statements of the petition were true, and that they 
therefore prayed that the license should be issued to 
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him. Provision was also made for giving extended 
notification of the petition, by advertisement in two 
newspaperr of general circulation in the city, and also 
for the public hearing of this petition, and the petition 
of other persons in favor of granting the license, and 
also remonstrances against granting it. It was further 
provided that licenses to sell by retail should be granted 
ouly to citizens of the United States of temperate 
habits and good moral character. A number of other 
regulations were made which it is not now necessary to 
state; but they all show extreme and anxious solicitude 
on the part of the Legislature to diminish the evils 
arising from the excessive use of ardent spirits. Ifthe 
commissioners should grant the license, the applicant 
was required to pay to the clerk of the Court of Com- 
mon Pleas $250, and thereupon it became the duty of 
said clerk to issue it. Trageser, a native of Prussia, 
and not a naturalized citizen of the United States, in- 
stituted this proceeding for the purpose of testing the 
validity of thislaw. He contends that the law is null 
and void, and that he has aright to obtain a license 
under the law which was in full force before this stat- 
ute was passed. He accordingly applied to John T. 
Gray, the clerk of the Court of Common Pleas, for a 
license to sell spirituous liquors by retail; and offered 
to pay him the sum of $50, which was the license fee 
under the former law. The clerk refused to issue the 
license, and thereupon Trageser filed a petition in Bal- 
timore City Court, fora writ of mandamus to compel 
the issue. After answer and demurrer thereto, the 
City Court dismissed his petition. The case is brought 
to this court by petition in the nature of a writ of 
erzor, and the sole question presented is whether the 
statute is a valid and constitutional enactment. Un- 
der every system of government, there must be power 
in some of its departments to provide for the regula- 
tion of the internal affairs of the State. Public morals, 
public health, public order, peace and tranquillity are 
objects of cardinal importance to the well-being of so- 
ciety. Without the power to protect and preserve 
these interests, civilized government could not exist. 
The limit and extent of this power are somewhat 
vague and undefined. Private interests are frequently 
found in opposition to the public good, and cases may 
doubtless occur in which it will be a matter of great 
difficulty and delicacy to settle with justice their con- 
flicting pretensions. But it is not necessary to decide 
such questions until they arise. The merits of the 
present controversy will be ascertained by the applica- 
tion of sound principles under the guidance of author- 
itative adjudications. The habit of drunkenness, and 
the evils attendant upon it, have always received a 
considerable degree of attention from the law-making 
power. And when we consider the poverty, misery, 
ruin and wretchedness which intoxication entails upon 
its unhappy victims, and the unspeakable woes which 
must be endured by helpless and innocent beings de- 
pendent upon them, and also the frequent crimes and 
disorders produced by the same cause, we may meas- 
ure in some degree the necessity for a legislative 
remedy, if one can be found. [very consideration 
connected with the public welfare imperatively de- 
mands it. Itisaduty which the Legislature cannot 
evade. Their power over the whole subject under the 
Constitution of this State cannot at this day be ques- 
tioned. They may prohibit the sale of spirituous li- 
quors entirely if they see fit to do so, or they may re- 
strict itin any manner which their discretion may 
dictate. No one can claim as a right the power to sell, 


either at any time or at any place or in any quantity. 
If he is allowed to sell under any circumstances, it is 
simply by the free permission of the Legislature, and 
on such terms as it sees fit to impose. In the law which 
we are now considering, the Legislature hedged around 
this traffic with such safeguards as were deemed ad- 
visable for the purpose of protecting the public inter- 





est. It was an effort to restrict the licenses to such 
persons as would not abuse the privilege conferred. 
To this end the applicant was required to establish his 
fitness for the privilege by abundant testimony, and 
to promise under oath that he would not permit on 
his premises certaiu violations of the law, which have 
frequently been associated with the traffic, and which 
have caused great scandal, immorality and disorder. 
And by section 653j it was enacted that the license 
should be refused in all cases, ‘* whenever in the opin- 
ion of the said board, such license is not necessary for 
the accommodation of the public, or the petitioner or 
petitioners is or are not fit persons to whom such license 
should be granted; and if sufficient cause shal] at any 
time be shown, or proof be made to the said board, 
that the party licensed was guilty of any fraud in pro- 
curing such license, or has violated any law of the 
State relating to the sales of intoxicating liquor, the 
said board shall, after giving notice to the person so 
licensed, revoke said license, and the Criminal Court of 
the city may in like manner revoke said license, if the 
party should be convicted before it, of any such viola- 
tion.’”’ It was thought proper to confine the licenses 
to citizens of the United States of temperate habits 
and good moral character. The privilege is very liable 
to be abused, and abuses would produce great public 
detriment. Ittherefore seemed wise to the Legisla- 
ture to confer it only on those who, being natives of 
the country, might reasonably be supposed to have a 
regard for its welfare, or who, not being natives, had, 
as required by the naturalization law, proven by 
credible testimony before a court of justice that they 
were attached to the principles of the Constitution of 
the United States, and were well disposed to their 
good order and happiness. It was certainly the func- 
tion of the law-making department to exercise its 
judgment on this question, and this court has no right 
to criticise its conclusion. We donot think that this 
law is, in any manner, in conflict with the Constitu- 
tion of this State. 

We regard it asincluded ‘‘in that immense mass of 
legislation which embraces every thing within the ter- 
ritory of a State not surrendered to the general gov- 
ernment."’ Gibbons v. Ogden, 9 Wheat. 203. It has 
been uniformly held in all courts that uo clause in the 
Federal Constitution interferes with the power of the 
States to promote and protect the public health, peace, 
morals and good order within their respective limits. 
In Kidd y. Pearson, 128 U. 8.1, the Supreme Court de- 
cided that a State has the right to prohibit or restrict 
the manufacture of intoxicating liquors within its lim- 
its; to prohibit all sale and traffic in them; and to in- 
flict penalties for such manufacture and sale. We 
quote a passage relating to the manufacture, and nec- 
essarily it is equally applicable to sales: ‘* We have 
seen that whether a State, in the exercise of its undis- 
puted power of local administration, can enact a stat- 
ute prohibiting within its limits the manufacture of 
intoxicating liquors, except for certain purposes, is not 
any longer an open questiou before this court.” And 
it was further said that this power of local administra- 
tion, usually called the ‘‘ police power,’’ was as broad 
aud plenary as the taxing power. It is however main- 
tained by the appellant, that although this statute was 
passed apparently for the purpose of exercising this 
power, yet it is in conflict with the fourteenth amend- 
ment, because it denies to persons not citizens of the 
United States the right to obtain licenses to retail li- 
quors, and thereby makes an unconstitutional dis- 
crimination against them. The section of the amend- 
ment, supposed to be involved, is in these words: ** No 
State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States, nor shall any State deprive any person 
of life, liberty or property without due process of law, 
nor deny to any person within its jurisdiction the 
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equal protection of the laws.’" It cannot be said that 
any man, alien or citizen, bas a natural right to retail 
intoxicating liquor. According to Bartemeyer v. Jowa, 
18 Wall. 129, it is not one of the privileges and immuni- 
ties of citizens of the United States. In Mugler v. 
Kansas, 123 U. S. 623, it was said that “‘such a right 
did not inhere in citizenship,” and that it could not be 
said that government interfered with or impaired any 
one’s constitutional rights of liberty or property, when 
it prohibited the manufacture and sale of intoxicating 
drinks. And it was held that this prohibition might 
be made although it would destroy or greatly diminish 
the value of manufactories which had been erected 
when it was lawful to engage in such business. In 
Kidd vy. Pearson, 128 U. 8.1, a statute of Iowa pro- 
hibited the manufacture or sale of intoxicating liquors 
except for mechanical, medicinal, culinary aud sacra- 
mental purposes; but any citizen of the State was per- 
mitted to manufacture or buy and sell for these pur- 
poses, except hotel-keepers, keepers of saloons and eat- 
ing-houses, grocery-keepers and confectioners. The 
Supreme Court decided that the statute did not in any 
way contraveneany provision of the fourteenth amend- 
ment. We see that the privilege granted was confined 
to citizens of the State, and that there was a discrimi- 
nation against five classes of these citizens. But in 
truth, the valid exercise of the police power does not 
depend on any question of discrimination for or 
against particular persons or classes of persons. It is 
confided to the wisdom of the Legislature to make 
such application of it as the public welfare may re- 
quire. In the case of occupations which may become 
injurious to the community, they may prohibit them 
altogether, or they may permit them only in certain 
localities, and ‘on certain terms, and under certain re- 
strictions, or they may grant the privilege of pursuing 
them to some persons, and deny it to others. Individ- 
ual interests are not at all considered in the exercise 
of this power. They must yield when they are in op- 
position to the public good; and the Legislature is to 
determine what measures will best promote the public 
good in dealing with these matters. In Mugler v. 
Kansas, it was said that it was not to be supposed that 
the fourteenth amendment was intended to impose re- 
straints on the exercise of the police power by the 
States. It was also said that a State could not by any 
contract limit its exercise of this power where the pub- 
lic health and the public morals would be prejudiced ; 
and acase was cited with approval (Slone v. Mississippi, 
101 U. S. 814) where a charter to conduct a lottery had 
been granted to a private corporation for a large 
moneyed consideration, and was afterward repealed, 
and the repeal was sustained as within the police 
power of the State. And in the same case the court 
stated with great emphasis the necessity of upholding 
State police regulations, which were enacted in good 
faith, and which had appropriate and direct connection 
with the protection to life, health and property which 
each State owes to its citizens. And in this case, and 
subsequently, in Powell v. Pennsylvania, 127 U. S. 684, 
it was shown that a statute, enacted in good faith for 
the exercise of the police power, could not be regarded 
as repugnant to the fourteenth amendment, unless it 
had no real or substantial relation to the objects of 
such power. In the Slaughter-House Cases, 16 Wall. 
36, it was held, that in the exercise of the police power, 
the State of Louisiana could lawfully grant to a sin- 
gle corporation, for twenty-five years, the exclusive 
privilege of maintaining slaughter-houses, in a district 
of country containing more than one thousand one 
hundred square miles, and including the city of New 
Orleans. The trade of a butcher, though of great 


utility and necessity, is liable under some circum- 
stances to injure the public health, and was therefore 
subject to this sort of legislation. 

There are cases, unquestionably, in which discrimina- 





tions against particular persons or classes of persons, 
would be unlawful. They are indicated in Povell y. 
Pennsylvania, and in many other cases; especially in 
the cases affecting the legislation of California on the 
subject of the Chinese. It is held that every one hasa 
right to pursue an ordinary calling on terms of equality 
with all other persons in similar circumstances; that 
is, acalling not in any way injurious to the commu- 
nity, or likely to become so. The court did not, in 
Powell v. Pennsylvania, regard the making of oleo- 
margarine as an ordinary business; nor in McGahey 
v. Virginia, 135 U. 8.712, was the traffic in ardent 
spirits so regarded. Inthe Chinese Case (Jn re Par- 
rolt, 6 Sawy. 349; Jn re Ah Chong, id. 451; Yick Wo v. 
Hopkins, 118 U. 8S. 356), the legislation in question was 
directed against the Chinese, and was intended to pre- 
ventthem from earning a livelihood by their own labor; 
or at least to impede and embarrass them as much as 
possible in their efforts to do so. This was most clearly 
evident not only from the statute and ordinances 
themselves, but from the article in the Constitution 
of California under which they were framed. This ar- 
ticle (19) was entitled ‘‘ Chinese,” and it provided that 
no corporation should employ, directly or indirectly, 
in any capacity, any Chinese or Mongolians; that no 
Chinese should be employed on any State, county, 
municipal or other work, except in punishment for 
crime. It declared that the presence of foreigners in 
eligible to become citizens (meaning the Chinese) was 
dangerous to the well-being of the State; and the Leg- 
islature were directed to discourage their immigration 
by all means within their power, and were also directed 
to delegate all necessary power to the incorporated 
cities and towns of the State for the removal of 
Chinese beyond their limits, or for their location 
within prescribed portions of those limits, and were 
also directed to provide the necessary legislation to 
prohibit the introduction of Chinese into the State. 
One of the judges in Parrott’s Case said of this article: 
“Tt isin open and seemingly contemptuous violation 
of the provisions of the treaty, which give to the 
Chinese the right to reside here with all the privileges, 
immunities and exemptions of the most favored na- 
tion. It is, in fact, but one and the latest of a series 
of enactments designed to accomplish the same end.” 
6 Sawy. 365. It was apparent to the courts which de- 
cided these cases, that although the statutes and ordi- 
nances in question were in the form and fashion of po- 
lice regulations, yet in reality, in substance and in 
effect, they were enactments to take away from the 
Chinese the right to labor for a living. They struck at 
those inalienable rights which belong to human beings 
at all times and in all places. They denied them the 
equal protection of the laws, in particulars essential to 
their means of existence. Their evident effect and 
purpose were to accomplish an unconstitutional re- 
sult; and therefore they were necessarily declared to 
be void. The statute now before us oppresses no one, 
and was intended to oppress no one. It does not take 
from any man a solitary right, privilege or immunity. 
It subjects no one to penalties for its violation, which 
are not imposed equally on all offenders. It does not, 
it is true, make an equal partition of the privilege of 
liquor selling among all classes of persons. But there 
is no warrant for supposing that legislative control 
over this traffic must conform to any such standard. 
It is not crippled by any such restraint. It overrides 
all private interests, and embraces all means which are 
necessary and proper to protect the public from evils 
connected with the subject. Assuredly the Supreme 
Court did not consider this control as limited by the 
necessity of making an equal distribution of favors, 
when it said, in speaking of the trade in liquor, and 
its consequences: ‘The police power which is ex- 
clusively in the States is alone competent to the cor- 
rection of these great evils, and all measures of re- 
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straint or prohibition necessary to effect the purpose 
are within the scope of that authority.’’ Mugler v. 
Kansas, 123 U. 8. 659. Nor is any such limitation con- 
sistent with the decisions in Stone v. Mississippi, 101 U. 
8. 814; Beer Co. v. Massachusetts, 97 id. 25, and Ferti- 
lizing Co. v. Hyde Park, id. 659. In one of these cases a 
franchise which had been purchased from the State was 
taken away from the purchaser without compensation 
to him, because it was considered by the Legislature 
to be hurtful to the public morals. In the other two 


cases, by the exertion of the police power, property of 


vast amount was rendered valueless, although it had 
been acquired under the express sanction of the Legis- 
lature. It is needless to refer again to the Slaughter- 
House Cases, where there was a severe discrimination 
in favor of a single corporation, and against every one 
else, solely because the protection of the public health 
was involved. 

It has been maintained that the appellant, Trageser, 
has rights under existing treaties which have been in- 
fringed by the denial of licenses to aliens. Our opin- 
jon on this question has been sufficiently indicated. 
But a few more words may be added. If we assume 
for the sake of the argument that Trageser has under 
treaties every right which a citizen could have, the 
answer is that no citizen of the United States can com- 
plain because a police regulation denies him the privi- 
lege of selling liquor, even if the privilege is granted 
to otber citizens. Weare unable to conceive that any 
one, citizen or alien, can acquire rights which could in 
any way control, impair, impede, limit or diminish the 
police power of a State. Such power is original, in- 
herent and exclusive. It has never been surrendered to 
the general government, and never can be surrendered 
without imperilling the existence of civil society. The 
act of Assembly involved in this controversy, being in 
our opinion in all respects a valid law, itis perhaps un- 
necessary to say any thing more; but we will observe 
that even if the clauses relating to aliens were uncon- 
stitutional, the other portions of the statute would not 
be affected. Aliens could not, even in that event, ob- 
tain licenses to retail liquor, without the approval of 
the board of commissioners. 

The order refusing the mandamus 
firmed. 


must be af- 


ALVEY and McSuHerry, JJ., concur in confirming 
the judgment, but for different reasons than those 
stated in the opinion. 


RAILWAYS—IN STREETS—TOWN SITES — 
DAMAGES TO ABUTTING OWNERS—TRES- 
PASS — VACATION OF STREET. 


MINNESOTA SUPREME COURT, DEC. 17, 1890. 





LAMM Vv. Cuicago, St. PAu, M. & O. Ry. Co. 


Where a judge has executed a deed as trustee under the 
Town-Site Act, the presumption in favor of official acts 
obtains, that he performed his duty in all respects. A 
stranger to the title has no right to dispute the regu- 
larity of the acts of the judge in executing the deed. 

Where a single trespass is committed on two contiguous lots 
of the plaintiff, it is proper to assess the damages to both 
lots together, although they may not have been so used 
by the owner in connection with each other that they 
would be considered one track in condemnation proceed- 
ings by a railway company. 

An act of the Legislature, or an ordinance of a city, authoriz- 
ing a railway company to construct its road in a public 
street, gives it the right to do so only as against the pub- 
lic, but not as against owners of the abutting premises 
having private property rights in the street. And where 


a member of a city council votes for such an ordinance, 
his assent is referable only to the public easement, 
and not to his own private rights of property in the 
street. 








A conveyance of lots to a railway company, “for railway pur- 
poses,” is not to be construed as covenanting that the 
street on which the lots abut, to the center line thereof, 
may be used for such purposes, while it remains a street, 
so as to interfere with any easement constituting a private 
right of property which the grantor may have therein, 
appurtenant to other property abutting on the same 
street. 

Where a railway company unlawfully constructs its road in 
a public street so as to interfere with the private rights of 
abutters, it constitutes a continuing trespass, for which 
successive suits for damages may be brought, so long as 
the trespass is continued, until the occupation ripens into 
title by prescription. 

Where a public street is lawfully vacated, the owner of abut- 
ting property holds the fee of the former street, pre- 
sumably to the center line, discharged from all easements 
in favor of either the public or the owners of the property 
abutting on the street. 

Under the charter of the city of Mankato, no street can be 
vacated unless authorized by the legal voters of the 
city. 

Adams v. Railway Co., 39 Minn. 286, followed, holding that 
the owner of a lot abutting on a public street in a city 
has, as appurtenant to the lot, and independent of the 
ownership of the fee in the street, an easement in the 
street to its full width, in front of his lot, for the purposes 
of access, light and air, which constitutes property, and 
cannot be taken from him for public use without com- 
pensation. 

In estimating damages to alot caused by the construction 
and maintenance of a railway in the street ia front of the 
premises, but beyond the center line thereof, only such 
injuries to the property should be considered as proxi- 
mately result from interference with the appurtenant 
easement for purposes of access, light and air which the 
owner has in that part of the street. 


| igo from District Court, Blue Earth county. 
Severance, J. 


James H. Howe and Lorin Cray, for appellant. 
J. M. Burlingame, for respondent. 


MITCHELL, J. The main facts in this case are the 
same as in Adams v. Railway Co., 39 Minn. 286, upon 
the doctrine of which case, plaintiff bases his right of 
recovery. Fourth street in the city of Mankato is, and 
ever since prior to 1868 has been, as plaintiff claims, a 
public street eighty feet wide, running northerly and 
southerly through the city. The plaintiff is, and for 
more than six years before the commencement of this 
action had been, the owner and in possession of two 
contiguous lots (7 and 8 in block 40) in the city of Man- 
kato, and abutting on the westerly side of Fourth 
street. The defendant’s predecessor and grantor, 
the St. Paul and Sioux City Railway Company, in 
1868, constructed the main and certain side tracks of 
their railway (an ordinary commercial one) upon and 
along the easterly half of this street, in front of plain- 
tiffs lots; no part of the same however being laid 
west of the center line of the street. In 1881 the de- 
fendant succeeded to the rights of the old company, 
and has ever since maintained and operated these 
tracks for the purposes of their road, causing, as is al- 
leged, damage and injury to plaintiff's property by rea- 
son of ashes, smoke and cinders cast upon it by pass- 
ing engines, and by the noises and jarring of passing 
trains, to the great annoyance and discomfort of plain- 
tiff and his tenants. 

This is in the nature of an action in trespass to re- 
cover damages for these injuries to the property. 
There is no evidence that the injuries complained of 
are due to any improper construction or operation of 
the road, but as already suggested, plaintiff rests his 
right to recover upon the doctrine of the Adams Case, 
that the owner of a lot abutting on a public street, 
in a city has, as appurtenant to the lot, and inde- 
pendent of the ownership of the fee in the street, an 
easement in the street to its full width in front of his 
lot, for access, and the admission of light and air, 
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which constitutes property which cannot be taken 
from him without compensation. It is impracticable, 
as well as unnecessary, to follow counsel through their 
elaborate discussion of their eighty-one assiguments 
of error. We shall simply consider, in our own order, 
certain questions, the determination of which will 
dispose of every substantial question raised by the 
record. ; 

1. But one exception is taken to the evidence of 
plaintiff's title to the lots referred to. It is claimed 
that it was error to admit a judge's town-site deed to 
plaintiff's remote grantor without its being first shown 
that the judge had complied with all the requirements 
of statute, and that the grantee was the occupant en- 
titled to the deed. This was unnecessary. It isa case 
where the presumption in favor of official acts obtains, 
that the judge did his duty in all respects. Moreover, 
the defendant, being a stranger to the title, was not in 
a position to raise the question. Taylor v. Railroad 
Co., October Term, 1890. 

2. It is further claimed that there was no evidence 
that defendant’s use of the street was unlawful; that 
its possession will be presumed to be lawful until the 
contrary appears; and that the burden was on the 
plaintiff to prove that it was wrongful. This proposi- 
tion is sound law, but inapplicable to the facts. Plain- 
tiff sufficiently proved that this land had been laid out, 
dedicated and used as a public strect, in which he 
would have an easement appurtenant to his abutting 
lots. Ifthe street had been vacated, or if defendant 
had, by grant or otherwise, acquired an easement in it 
giving ita right to use it for railway purposes, the 
burden of proving the fact was on defendant. The 
plaintiff was no more required in this case than he 
would be in an action of ejectment to prove a negative 
by showing that the title established by a chain of rec- 
ord evidence had not been divested. 

8. It is also claimed that it was error to prove and 
assess the damages to plaintiff's two lots together. If 
this was a condemnation proceeding to ascertain plain- 
tiff's compensation for taking a part of one of these 
lots, it may be that within the decisions of this court 
the lots would be considered two tracts, so that dam- 
ages to the lot not taken could not be included in the 
award. All the cases cited by counsel are of this kind. 
But this is an action for a single, although continuing, 
trespass, resulting in damage to both lots. Had the 
trespass been committed by a natural person on the 
lots themselves there could have been no doubt of the 
propriety of assessing the entire damage to the whole 
property, in gross. The facts that the trespass was 
committed by a railway company, and in the street 
abutting the lots, do not change the rule. 

4. A few words seem necessary to remove an appar- 
ent misapprehension of counsel as to the effect of acts 
of the Legislature, or ordinances of cities, authorizing 
a railway company to construct its road on public high- 
ways or streets. These relate solely to the public ease- 
ment. Such acts give the right as against the public, 
merely. But neither the State nor any of its munici- 
pal corporations can grant private property, even for 
public uses, in this way. Gray v. Railroad Co., 13 
Minn. 315 (Gil. 289); Kaiser v. Railroad Co , 22 id. 149. 
And on the same principle, evidence that plaintiff, as 
a member of the city council, voted for an ordinance 
authorizing defendant’s grantor to construct and ope- 
rate its road on this street would have no sort of ten- 
dency to prove that plaintiff released any of its private 
property rights in the street, or that he consented to 
these rights being taken away or interfered with with- 
out payment of compensation. His official vote for 
the ordinance is referable solely to the public ease- 
ment. 

5. It is also assigned as error that the court excluded 
a deed dated June, 1868, from plaintiff to defendant’s 
predecessor of the two lots abutting on the east side of 











the street, and immediately opposite plaintiff's lots 


which contained a recital to the effect that the lots 
were deeded ‘‘for railway purposes and depot grounds,” 
lit is argued that this deed conveyed to the grantee 
the fee to the middle of the street, subject to the pub- 
lic easement, and as against the grantor, gave the 
grantee the right to use and occupy the land to the 
center of the street for railway purposes. Had the 
deed contained an express stipulation or covenant to 
that effect, a quite different question would have 
arisen. But a deed of the lots, although “ for railway 
purposes and depot grounds,”’ cannot be construed as 
covenanting that the grantee might use the street, so 
long as it remained such, for such purposes, so as to 
take away or interfere with the enjoyment of such 
easements as the grantorjmight have in it, appurtenant 
to other abutting property owned by him. In so far 
as the deed was offered for the purpose suggested, it 
was properly excluded. 

6. It is urged with much earnestness by the general 
solicitor of the defendant company in his brief, that if 
plaintiff or his grantor ever had any cause of action, it 
accrued against the vld St. Paul and Sioux City Rail- 
way Company, in 1868, when it built these tracks in the 
street; that the railway is a permanent and lawful 
structure which must remain; that as soon as these 
tracks were built, a right of recovery (if any ever ex- 
isted) immediately accrued, once for all, for all dam- 
ages, present or prospective, to the property; and con- 
sequently that the cause of action has long since been 
barred, and that as to the lot which he (plaintiff) sub- 
sequently bought, he purchased it subject to defend- 
ant’s easement or right to maintain its tracks where 
they were, and that the right of action for damages 
which had already accrued to his grantor did not pass 
by the deed to plaintiff. It needs the citation of no 
authorities to sustain so plain a proposition as that a 
cause of action for damages for trespass to real estate 
will not pass by a subsequent conveyance of the land, 
or that if property is subject to an easement, a grantee 
of the !and will take it subject to the easement. But 
it seems to us that counsel’s position is based upon an 
entire misconception of the nature of the acts here 
complained of, as well as of this action. If the use and 
occupation of this street constituted an unlawful in- 
terference with the property rights of the plaintiff's 
grantor, then, as against him, it had no easement, but 
was amere trespasser, and it would not be claimed 
that a purchaser of land, upon which an intruder was 
then engaged in committing trespass, bought subject 
to the right of the intruder to continue his trespass. 
If the use and occupation of this street were unlawful, 
it was a continuing trespass, for which repeated ac- 
tions to recover damages will lie as long as the tres- 
pass is continued, until the occupancy ripens into title 
by prescription. The distinction between an action 
for trespass and a proceeding to ascertain the compen- 
sation to be paid for the permanent taking of property 
for railway purposes must be kept in mind. This is 
the former, and in it only such damages can be re- 
covered as had accrued at the date of the commence- 
ment of the action. The payment of the verdict or 
judgment would give defendant no right to continue 
its use of the street; and if, instead of plaintiffs bring- 
ing this action, the defendant had instituted condem- 
nation proceedings, the award of compensation would 
not have included damages for prior trespasses, nor 
would the payment of theaward be a bar to an action 
for such damages. Harrington v. Railroad Co., 17 
Minn. 215 (Gil. 188); Hursh v. Railroad Co., id. 439 (Gil. 
417); Adams v. Railway Co., 18 id. 260 (Gil. 236); Brak- 
ken v. Railway Co., 29 id. 41. The cases cited by coun- 
sel, notably those from Illinois and Wisconsin, are not 
at all analogous. They will, we think, all be found to 
be cases where the railroad or other company had a 
lawful right permaneutly to maintain its road or other 
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structure as it then was, subject only to the duty to 
pay the injured land-owner compeusation; the action, 
whatever its form, being in effect a substitute for con- 
demnation proceedings, its object being to recover 
compensation for the permanent appropriation of prop- 
erty already taken. That this was really the situation 
in the case of Railroad Co. v. Lab, 118 Ill. 203, is ap- 
parent, especially from the separate opinion of Justice 
Scholfield. The same is true of Railroad Co. v. 
Slrange, 63 Wis. 178, in which State they have a statute 
authorizing the land-owner to initiate proceedings to 
have his compensation ascertained for property taken 
for railway purposes, and under which the courts have 
held, that where the owner by consent permits a rail- 
way company to enter and construct its road on his 
land, he waives his former remedy by action for tres- 
pass, and is relegated to his remedy under the statute 
referred to. But in Blesch vy. Railroad Co., 43 Wis. 
184, where the road was built on land without the con- 
sent of the owner, and he elected (as it was held he 
might) to sue in trespass instead of proceeding under 
the statute to have compensation assessed for a permia- 
nent taking of the property, the court very clearly 
makes the distinction between the two proceedings, 
holding that the acts of the railway company consti- 
tuted a continuing trespass. 

7. Weare asked to reconsider and overrule our decis- 
ion in the Adams Case. It is urged that it is against the 
great weight of authority, that acontrary view had been 
acted on so long in this State as to have become a prac- 
tical rule of property, and that the rule laid down by 
us is resulting in serious consequences by way of un- 
settling titles to much railway property, and stirring 
up much litigation over stale claims for damages. It 
is also suggested that our decision was based largely 
upon the authority of the Elevated Railway Cases in 
New York, the doctrine of which has since been held 
by the same court in Forbes v. Razlroad Co., 24 N. E. 
Rep. 919, to be inapplicable to surface roads.’’ The de- 
cision in the Adams Case was the deliberate judgment 
of this court pronounced after exhaustive arguments 
by able counsel, and the most thorough and careful 
consideration of the case of which we were capable, 
and we have not since seen any reason for changing 
our opinion as then deliberately announced. The doc- 
trine of that case must therefore be considered as the 
settled law of this State upon all questions involved 
therein, or which Jogically come within the principles 
there determined. Although its doctrine may be a 
step in advance of the general current of authorities, 
yet we believe it to be sound in principle, and emi- 
nently equitable in practice. The only serious objec- 
tion to it tand we recognize its force) is the difficulty 
in applying the rule adopted by us as to the measure 
of damages. The temporary evils resulting from the 
adoption of the rule by way of inciting litigation or 
unsettling titles are, we think, much overestimated, 
and will soon pass away. We cited the Elevated Rail- 
way Cuses because of what we deemed the inher- 
ent force and soundness of the reasoning of the 
opinions of the court, although we were then, and 
still are, unable to see how it was consistent with 
the doctrine of that court announced in other cases, 
that the Legislature had the right to authorize the 
construction of a railroad on a street without re- 
quiring the railway company to pay compensation 
to the owners of abutting lands, provided they did not 
own the fee in the street. For if the abutting owner, 
independently of the ownership of the fee in the street, 
has an easement in the street in front of his lot to the 
full width of it for the purposes of access, light and 
air, which is property, and cannot be taken from him 
without compensation, it is difficult for us to see what 
difference it makes whether the easement is taken 
away or its enjoyment interferred with by a railroad 
constructed and operated on the surface of the ground, 











or at an elevation above it. As the Forbes Case is but 
the adherence of the court to its former decisions as to 
“ surface’’ roads, it does not render the reasoning in 
the Elevated Railway Cases any less persuasive to our 
minds than it was when we considered them in con- 
nection with the Adams Case. 

8. Upon the trial the defendant offered to prove 
that it was, and for more than eight years had been, 
the owner of the two lots immediately opposite plain- 
tiffs lots, and abutting on the east upon the same part 
of Fourth street; also the provisions of the charter of 
the city of Mankato (Sp. Laws 1868, chap. 27, subchap. 
6, $1) in regard to the vacation of streets; also an or- 
dinance of the city passed in July, 1868, vacating cer- 
tain streets, among others so much of Fourth street 
as lies east of the center line thereof, and between 
Plum and Elm streets, which includes that part in 
front of plaintiff's premises, and in connection with 
this ordinance, offered to prove that it was duly sub- 
mitted to and ratified by a vote of the legal voters of 
the city of Mankato at the time of its enactment. Each 
and every part of this evidence was excluded by the 
court. We have examined the record with care to as- 
certain, if possible, upon what ground so learned a 
court excluded evidence so clearly admissible, as it 
seems tous. It may be that some good reason was ap- 
parent on the trial to the learned judge; but if so, we 
have failed to discover it, and counsel for plaintiff have 
not pointed it out. The materiality and relevancy of 
the facts offered to be proved are very apparent; for 
if the east half of Fourth street was legally vacated it 
was no longer a public highway, and neither the pub- 
lic nor plaintiff any longer had any easements in it. 
The defendant, as the owner of the lots abutting on it, 
thereafter held the fee of that part of the former 
street in front of its premises to the center line unin- 
cumbered by any such easements, and had the same 
right to use and occupy it as any part of its lots out- 
side the former street line. For this error, if no other, 
a new trial must be granted. Upon the argument, 
counsel discussed the question whether it was neces- 
sury, under the city charter, that an ordinance vacat- 
ing a street should be submitted to and approved by 
the legal voters of the city. As a new trial must be 
had, in which this question may again arise, it should 
be considered at this time. The charter gives to the 
city council the care, supervision and control of all 
streets within the city, and power to lay out, open, al- 
ter and vacate public squares, highways, streets, etc., 
and widen and straighten the same: ‘ provided that 
no right, title or interest in or to any street, levee, 
park, public ground or square in said city shall be 
grantee, conveyed, released or discharged by the com- 
mon council of said city, unless the same shall be sub- 
mitted to a vote of the legal voters of said city, and re- 
ceive a majority of said voters present and voting,”’ 
etc. An ordinance vacating a s‘reet, and thus giving 
up and releasing the entire interest of the public in it, 
is certainly as much within the reason of this proviso 
as one surrendering or releasing only a part of such 
interest. Such an ordinance would clearly be within 
the mischief intended to be guarded against. As the 
greater includes the less, we think such an ordinance 
must be submitted to and approved by the legal 
voters. 

9. Upon the trial, the judge, in accordance with the 
rule laid down in the Adams Case, both in the admis- 
sion of evidence and his instructions to the jury, held 
that plaintiff's recovery should be limited to the dam- 
ages caused by maintaining and operating the raimoad 
in front of his lots, and could not include any that 
might have accrued from maintaining or operating it 
on other parts of the street. He did not however limit 
the recovery to such damages as resulted from inter- 
ference with access to the premises, or with the ad- 
mission and circulation of air and light, but allowed 
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to be taken into account all damages to the premises 
resulting generally from the maintenance and opera- 
tion of the road in the street in front of them, as for 
example, noise and jarring from passing trains, which 
discommoded and annoyed the occupants of the 
premises, and thus rendered their use less valuable. 
This is also assigned as error. In the Lahr Case, 104 N. 
Y. 268, the majority of the court did not limit the re- 
covery, as this court did in the Adams Cuse, to dam- 
ages caused by operating the road on that part of the 
street immediately in front of the premises, thereby 
avoiding the practical difficulty, under our rule, of dis- 
tinguishing between damages resulting from the ope- 
ration of the road in front of the premises, and 
those resulting from its operation on either side of 
them. They held that the road and its intended use 
could not be dissected and separated, but must be con- 
sidered in its entirety in considering its effect upon 
the property of the abutter; that however the damage 
may be inflicted, provided it be effected by an unlaw- 
ful use of the street, it constitutes a trespass, render- 
ing the wrong-doer liable for the consequences of bis 
acts. And while they predicated, as we did, the right 
of the abutter to recover upon the proposition that he 
had an easement in the street to its full width for in- 
gress and egress to and from his premises, and also for 
the free passage and circulation of light and air 
through and over such street, for the benefit of prop- 
erty situated thereon, yet they did not limit the right 
of recovery to damages resulting from interference 
with access, light and air, but extended it to any dam- 
ages resulting from the unlawful maintenance and 
operation of the road in the street. At least we so 
understand their language. The minority of the court 
were of opinion, that according to the fair import of 
the grounds upon which the Story Cause, 90 N. Y. 122, 
was decided, the abutting owners were only entitled 
to damages for the construction and operation of the 
railway in front of their premises, resulting from the 
taking or destruction of their street easements of light, 
air and access; and that they could not recover for 
any thing done by the railway in the street except as 
it deprives them of the easements mentioned. In the 
Adams Case we adopted the limitation as to place, 
viz., “in front of the premises,”’ but the question as to 
the elements of damage to be taken into account, 
and whether to be limited to such only as arise from 
interference with the easements of access, light and 
air, was not considered or passed upon. The whole 
theory however upon which the opinion proceeds leads 
logically and necessarily, as seems to us, to the con- 
clusion that a recovery can only be had for damages 
resulting from the destruction of or interference with 
the easements of access, light and air. The very ground 
work upon which the right of recovery is based is that 
the abutting owner has, in the opposite balf of the 
street, not the fee, but an easement for access, light 
and air for the benefit of his premises. These are all 
the rights in the nature of private property which he 
has in that part of the street, and consequently they 
are the only property rights which the defendant has 
trespassed upon; and if so, it would seem logically to 
follow that this is all for which they are liable to re- 
spond to him in damages. We are not disposed to ex- 
tend the scope of the decision in the Adams Case be- 
yond its fair import, and we think that both upon 
principle and considerations of policy, a recovery in 
such cases should be limited to damages resulting to 
the premises from interference with access, light and 
air. It follows that some of the elements of damage 
which the trial court permitted the jury to consider, 
such as the jarring of the premises, and noises made 
by passing trains, causing annoyance and discomfort 
to the occupants, ought to have been excluded. 
Order reversed. 
VANDERBURGH, J. 1 concur in the result. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—OBJECTION NOT RAISED BELOW. WRONG- 
FUL ATTACHMENT — QUESTION FOR JURY.—(1) A mo- 
tion for a nonsuit on the sole ground that plaintiff bas 
failed to make out a cause of action does not so 
raise any question as to plaintiff's remedy as to enable 
the defendant to contend on appeal that the plaintiff 
should have brought a suit in eguity instead of 
an action at law. Upon the argument of the ap- 
peal to this court, the learned counsel for the 
defendant insisted that the plaintiffs could not main- 
tain trover, even if the firm was insolvent, because the 
sheriff had the right to seize the co-partuership effects 
under the attachment, to sell the interest of Sterrett 
therein under the execution, and to deliver the prop- 
erty into the possession of the purchaser, against the 
will of the other parties. This position, if sound, in- 
volves consequences of a serious nature, as it enables 
the creditors of a partner to do that with the firm 
property which the partner himself could notdo. Ifa 
co-partnership, owning as itsentire assets a drove of 
cattle, or a quantity of diamonds, or any other prop- 
erty easily scattered, and hard to identify, should have 
an insolvent member, whose interest in the firm was 
overdrawn, it would be a harsh and oppressive remedy 
to allow the entire effects of the concern to pass into 
the actual possession of many different purchasers un- 
der an execution issued against the property of the in- 
solvent partner only. Such purchasers might be in- 
solvent; the property might be scattered beyond reach 
or identification; innocent persons might purchase it 
without notice, and the interests of the firm creditors, 
and the other partners, be thus placed in so hazardous 
a position that an action for an accounting, even with 
its attendant remedies, would be an inadequate pro- 
tection. The statute relating to the subject is not 
available when the firm is insolvent, or when the 
debtor partner has no interest left. Code Civ. Proc., 
§§ 695, 695. There is authority however for the posi- 
tion taken by counsel (Phillips v. Cook, 24 Wend. 389; 
Walsh v. Adams, 3 Den. 125; Smith v. Orser, 42 N. Y. 
132), as well as for the position that where the interest 
of a partner is sold upon execution against him the re- 
maining partners are entitled to the possession and 
control of the firm property, and to apply it in pay- 
ment of its debts, and that the right acquired by the 
purchaser is simply the interest of such co-partner in 
the surplus when ascertained by an accounting. Me- 
nagh v. Whitwell, 52 N. Y. 146; Deal v. Bogue, 20 
Penn. St. 228; Hill v. Wiggin, 31 N. H. 292; Rice v. 
Austin, 17 Mass. 197, 206; 1 Story Eq. Jur. 626; Story 
*artn., $$ 262, 264. If the right to levy, inventory and 
sell is conceded, so that the purchaser, as a tenant in 
common subject to the partnership debts, may be ina 
position to bring an action for an accounting, the right 
to deliver possession in defiance of the firm may be 
questioned, as that is not essential to such an action. 
We shall not however enter upon the discussion of this 
question, because it was not raised at the trial, and is 
not before us. If the learned counsel for the defend- 
ant intended to raise it at the Circuit, he should, in 
fairness to the court, and to the counsel for the plain- 
tiffs, have said something about it, so that his position 
could have been understood. If he did not intend to 
raise it there, he should not be allowed to take ad- 
vantage of it here. No motion was made to dismiss 
upon the opening of the plaintiffs, or at the close of 
their evidence. No objection was made to the admis- 
sion of testimony upon the ground that the action 
could in no event be maintained, because the plaintiffs 
had mistaken their remedy. No suggestion was made 
as to the form of the action, and a long trial was had 
upon the theory that it was properly brought, and that 
the plaintiffs could succeed, provided the question of 
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fact was decided in their favor. Under these circum- 
stances, a motion to nonsuit, made after all the evi- 
dence was ip, upon the sole ground that the plaintiffs 
had failed to make out a cause of action, did not bring 
up any question as to the remedy, but was in the na- 
ture of i challenge to the sufficiency of the evidence 
upon the merits. Considering the course pursued 
upon the trial, the language used in making the mo- 
tion was too general to call the attention of the court 
to the point that the plaintiffs should have brought a 
suit in equity instead of an.action at law. Thayer v. 
Marsh, 75 N. Y. 340, 312; Binsse v. Wood, 37 id. 526, 
§32. Ifa party calls upon the trial court to make a 
ruling in his favor, he must specify, with reasonable 
clearness, the point that he desires considered and de- 
cided, in order to predicate error upon an exception 
to the ruling against him. McKeon v. See, 51 N. Y. 
300, 304. An exception taken during the progress of a 
trial is a protest against the ruling of the court upon a 
question of law. Code Civ. Proc., §3 992-996; And. 
Law Dict. 426. It is designed as a warning for the pro- 
tection of the court, so that it may reconsider its ac- 
tion, and for the protection of the opposing counsel, so 
that he may consent to a reversal of the ruling. Unless 
the question of law upon which a ruling is sought is so 
stated that it is or should be understood an exception 
is of no avail, because the exception is to the ruling as 
made, and the ruling is upon the question as stated. 
We do not think that any question relating to the 
remedy was so stated that the trial court could have 
understood that it was intended to be raised, and, if it 
was not raised upon the trial, it cannot be considered 
here. Adams v. Bank, 116 N. Y. 606, 614; Wellington 
v. Morey, 90 id. 656; Donovan yv. Vandemark, 88 id. 
668. (2) The assets of a firm consisted of oil repre- 
sented by certificates pledged to various creditors to 
secure debts most of which were not due. The oil was 
subject to great fluctuations in value, and could not be 
readily sold because so pledged. Defendant attached 
and sold the interest of one of the firm in the certifi- 
cates for an individual debt. Held, in action by the 
firm for conversion of firm assets required to pay firm 
debts, the question of the firm's insolvency was for the 
jury. Second Division, Dec. 2, 1890. Slerrett v. Third 
Nat. Bank of Buffalo. Opinion by Vann, J. Affirm- 
ing 46 Hun, 22. 


APPEAL—PRESUMPTION—DIRECTING VERDICT.—On 
the trial each party moved that the jury be ordered to 
find in his favor, and neither party asked that the jury 
be instructed to pass on any question. The judge on 
directing a verdict for plaintiff stated that he thought 
the facts were established according to defendant's 
theory, but that it was immaterial, as the question 
turned on the construction of certain statutes. Held, 
on appeal by defendant, that it would be presumed 
that the facts were foun. in favor of plaintiff, not- 
withstanding the court’s statement, and that therefore 
the question of law relied on by defendant could not 
be considered. As each party moved for a verdict in 
his own favor, and neither asked to go to the jury 
upon any question, it must be presumed that both in- 
tended to waive the right of submission to the jury, 
and to consent that the court should decide the ques- 
tions of fact as well as of law. Koehler v. Adler, 78 N. 
Y. 287; Leggett v. Hyde, 58 id. 272-275; Dillon v. Cock- 
roft, 90 id. 649; Provost v. McEncroe, 102 id. 650. Upon 
atrial by jury, the verdict is the only evidence as to 
how tne questions of fact were decided. When a gen- 
eral verdict is rendered, every fact, having the support 
of sufficient evidence, is presumed to have been found 
in favor of the successful party. The same presump- 
tion extends toa verdict directed by the court after 
each party has moved that the jury be ordered to find 
in his favor, and neither has asked that they be in- 
structed to pass upon any questions, notwithstanding 





the statement of the trial judge that he shall hold the 
facts to be established in accordance with the theory 
of the party against whom the verdict was directed. 
Second Division, Dec. 2, 1890. Sutter v. Vanderveer. 
Opinion by Vann, J. Affirming 47 Hun, 366. 


ASSIGNMENT FOR CREDITORS—PREFERENCES—TO AS- 
SIGNEE’S HUSBAND.—In an action to set aside, a3 
fraudulent, a general assignment by a married woman 
for the benefit of creditors, it appeared that the as- 
signor had a separate estate, derived by will from her 
father. This consisted of his mercantile business, and 
other property. The assignor had constituted ber hus- 
band her agent to conduct the business, and agreed to 
pay him $1,600 per year. She also agreed to support 
the family. Money for the support of the family was 
withdrawn from the business yearly, but the hus- 
band’s salary was not paid up. When the business 
finally became insolvent, the general assignment was 
made with a preference to the husband for the unpaid 
salary. Held, that such preference was valid. The 
referee held that the promise and agreement of the 
wife to support the family was void, and that, as the 
husband had drawn from the business in all over 
$12,000, there was nothing due to him for salary from 
the wife, and *‘ that by reason of such preference, and 
the directions to said assignee, so contained in said as- 
sigument, to pay to said John C. Guenther out of said 
assigned property and estate said sum of $7,000, said 
assigument is void.”’ It thus appears that the conclu- 
sion that the assignment was void, and the preferred 
claim of the husband without consideration, was 
reached by the referee by applying the $10,000, and up- 
wards, which the husband drew from the business to 
pay the family expenses, under a void agreement, upon 
his salary, thus extinguishing any claim against the 
wife for the same. We think that the judgment pro- 
ceeds upon an erroneous view of the transaction. The 
assignor, upon the death of her father, became pos- 
sessed of a separate estate, and entered upon the con- 
duct of a separate business, which she could manage 
or carry on either personally or through such agencies 
as she might select, and for that purpose it was com- 
petent for her to appoint her husband. Abbey v. 
Deyo, 44 N. Y. 343; Buckley v. Wells, 33 id. 518; 
Knapp v. Smith, 27 id. 278; Merchant v. Bunnell, *42 
id. 539; Foster v. Perscb, 68 id. 400; Kingman vy. 
Frank, 33 Hun, 471. The right to employ an agent im- 
plies the right to compensate him for his services; and, 
even if it be assumed that the husbund would be un- 
able to maintain an action against the wife to recover 
the agreed compensation, it would still remain a moral 
obligation, which the wife could voluntarily pay or 
provide for witbout furnishing any legal or just ground 
for complaint on the part of her other creditors, pro- 
viding the transaction was free from actual fraud. So, 
too, her agreement to support the family in this case 
was, no doubt, illegal, and perhaps void, in the sense 
that, so long as it remained executory, it could not be 
enforced against her; but, as she entered into the 
agreement when she was perfectly solvent, and with- 
out any fraudulent intent, she bad the right to per- 
form it, and, having done so, could not undo what had 
been done by recalling what she paid, or requiring the 
husband to reimburse ber for the outlay. This was the 
situation in which the assignor was placed before mak- 
ing the assignment. She had performed her agree- 
ment to support the family by permitting the husband 
to pay these expenses out of her funds, but she had not 
paid the yearly salary which she had stipulaied to pay, 
and it was not a fraud upon her other creditors to pro- 
vide for its payment in the assignment. We do not 
consider it necessary to state, at greater length, the 
reasons, or refer more particularly to the authorities, 
that uphold this proposition. That has been done by 
the Supreme Court in Romer yv. Koch, supra, in a 
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learned and able opinion, which commands our ap- 
proval. There is nothing in this view of the case that 
conflicts with Coleman v. Burr, 93 N. Y.17. In that 
case, the husband agreed to pay his wife a specified 
sum per week for taking care of his aged mother, whom 
he was bound to support, and this agreement, honestly 
made, was the sole consideration for the transfer by 
the husband to his wife of certain real estate. It was 
held that this conveyance was void as against the ex- 
isting creditors of the husband. This result was 
reached by the application of the common-law doctrine 
that the marital duty of the wife required her to per- 
form such duties, when necessary, in the household of 
her husband, and a contract on the part of the hus- 
band to pay her for the performance of such duty was 
without consideration. That principle has no applica- 
tion here, as it has not yet been held, and is not 
claimed, that a husband owes any legal duty to his 
wife to render service for her, in her separate busi- 
ness, Without compensation. Dec. 2,1890. Third Nat. 
Bank of Buffalo v. Guenther. Opinion by O'Brien, J. 
Reversing 1 N. Y. Supp. 753. 


ASSIGNMENT FOR CR&SDITORS—PREFERENCES—FIRM 
DEBTS.—In an assignment by a firm for the benefit of 
creditors, a preference to the father of one of the part- 
ners for the amount lent his son to put into the busi- 
ness when he formed the partnership is valid, though 
the debt was first evidenced only by the individual de- 
mand note of his son, which was subsequently surren- 
dered, and the partnership note payable in one year 
substituted some months prior to the assignment, and 
prior to the ascertained insolvency of the firm. There 
is no finding that, at the time that the firm note was 
substituted for that of the individual partner, the 
firm was insolvent, and the evidence given at the trial 
would not justify such a conclusion, even if we were at 
liberty, as we are not, to examine it for the purpose of 
finding a fact upon which to base a reason for revers- 
ing the judgment. Assuming, for the purpose of the 
argument, that the plaintiff's counsel is correct in 
treating the debt as originally that of one of the part- 
ners, and not of the firm, the fact that the creditor 
surrendered a demand note which he might have en- 
forced at any time, and took in its place, with the con- 
sent of all the partners, the note of the firm not due 
till the end of the year, would, in the absence of a find- 
ing that the firm was, at the time of giving the new 
nc te, insolvent, or that the change was made for a 
fraudulent purpose, constitute a good consideration 
for the note of the firm. Bank v. Place, 86 N. Y. 444. 
The individual debt of one par‘ ner may, under certain 
circumstances, constitute a legal basis for a valid firm 
obligation, and, when no actual fraud exists, the part- 
nership property may lawfully be appropriated to pay 
a debt which the firm by its own action has made its 
own upon a suffice’ sit consideration. Bernheimer v. 
Rindskopf, 116 N. Y. 428. The burden of showing that 
the assignment was fraudulent, either in fact or in 
law, was upon the plaintiff. The result in the courts 
below relieves the case of all imputation of fraud in 
fact, and sufficient facts were not found nor shown to 
warrant this court in holding that the transaction is 
fraudulent in law. Dec. 2,1890. Nordlinger v. Ander- 
son. Opinion by O’Brien, J. Affirming 5 N. Y. Supp. 
609. 


BuiIpGES—POWER OF HIGHWAY COMMISSIONER TO 
LOCATE.—Where a town has voted a sum to build a 
bridge at a point to be designated by the town board 
between two named points, and the county supervis- 
ors have authorized the town supervisors to borrow 
money for that purpose, but have refused to ratify the 
location of the bridge as fixed by the town board 
within the limits designated, the highway commis- 
sioner who has lawfully laid out a highway within 
those limits has power himself, under the general laws 





authorizing him to repair highways and bridges, to lo- 
cate and build the bridge on the highway previously 
laid out, and such power is not restricted by Laws of 
1869, chapter 855, section 2, and 1875, chapter 482, see- 
tion 1, subdivision 3, giving the county boards of su- 
pervisors power to locate, erect and repair any bridge, 
except over navigable streams, and to authorize the 
location and construction of any bridge which shall be 
applied for by any town. It appears that, the moneys 
having been provided for, he contracted for the build- 
ing of it before the highway was laid out; but, inas- 
much as a highway was, as matter of fact, laid out be- 
fore this action was taken, we are bound to consider 
the case in the light of the statutory powers of high- 
way commissioners to build a bridge connecting the 
two ends of the one highway, which the stream of 
water separates. The argument of the appellant is, 
substantially, that, as this was a new bridge, and the 
moneys for its erection were raised by authority of the 
board of supervisors of the county, its location, and 
therefore the expenditure of the moneys, were mat- 
ters pertaining exclusively to the jurisdiction, and 
resting solely within the action of that body. This ar- 
gument depends for its soundness upon whether the 
acts of the Legislature, which were passed in 1869 
(chap. 855, § 2), and in 1875 (chap. 482, § 1, subd. 3), shall 
be construed as confirming the power to locate and 
build a bridge to the boards of supervisors of counties. 
By the earlier act, they are given the power “for the 
location, erection and repair or purchase of any bridge, 
except over navigable streams.’ By the latter act, 
they are empowered ‘to authorize the location, 
change of location, and construction of any bridge 
* * * which shall be applied for by any town.’ We 
need not stop to consider exactly what, if any, was the 
interdependence of these acts of the Legislature, or 
what the objects, with respect to the powers given in 
the first one to repair, or, in the second one, to action 
upon the application of a town, if they have not taken 
away the power, which was vested by the laws of the 
State in the commissioner of highways, as to the care 
and superintendence of highways and bridges. We do 
not think the acts in question have affected bis power 
in those respects, or that they can be construed to have 
relation to those matters which, within the limits of a 
town, properly pertain to the office of its highway com- 
missioner. May, then, that officer, when a highway is 
interrupted by a stream of water, erect a bridge to 
connect its two ends? We think be can, and that, by 
fair implication, the power to repair a highway, which 
he possesses, may include the power to build a new 
bridge. Such a view was taken in the case of Mather 
v. Crawford, 36 Barb. 564, where Mr. Justice Johnson 
said: ‘‘It is true that the statute does not, in direct 
and express terms, make it the duty of the highway 
commissioner to construct new bridges, but I think it 
does so by unavoidable implication. Such bridges are 
merely parts of the highways of the town, and are ab- 
solutely necessary, in order to render highways at all 

times passable.’’ And this is the reasonable view of 
the powers of the commissioner. Where, in the gen- 
eral interests of the county, action may be required 

with reference to the public roads or bridges, the Leg- 

islature has conferred a power to act upon its board of 

supervisors; but, when the interests of the public ofa 

town demand that its highway be made passable the 

commissioner of highways has as much the implied 

power to effect that result by constructing a new bridge 

as he has the express power of doing so by repairing an 

old, or replacing a destroyed, bridge. Dec. 2, 1890. 

Huggans v. Riley. Opinion by Gray, J. Affirming 4 

N. Y. Supp. 282. 


CONTRACT—COAL MINING—INJUNCTION.—(1) Under 
a grant of a vein of coal, together with the right to 
mine it, to construct shafts, tunnels, roads, drains and 
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ditches across and upon the land wherein the coal lies, 
and to use and occupy such rights aud privileges, and 
all fixtures and appurtenances for mining and for- 
warding coal from adjoining land, the grantee ac- 
quires the present right to use the shafts and machin- 
ery on said land for the purpose of mining coal from 
adjoining land. (2) The right of piling on the surface 
refuse coal taken from the vein underneath, being ex- 
pressly given by said contract, extends to refuse coal 
taken from adjoining land. (3) Under the right to use 
said land for mining coal from adjoining land, the 
grantee has the right to keep open the tunnels con- 
necting the mines under said land with those under 
the adjoining land, and to drain the latter mines 
through such tunnels. (4) Where the water thus 
brought under the land is pumped up and carried off 
by au underground channel, the owner of the surface 
has no right to restrain the bringing of the water un- 
der his land, on the ground that, if the pumping 
should be stopped by any accident, the mine would be 
flooded. Second Division, Dec. 2, 1890. Genett v. 
Deluware & H. Canal Co. Opinion by Brown, J. Re- 
versing in part and affirming in part 4 N. Y. Supp. 880. 


CONTRACT—FOR BENEFIT OF THIRD.—Plaintiff and 
defendants agreed to forma corporation in which each 
were to hold equal shares, and of which defendants 
were to be the managers. Among other things, it was 
agreed that the corporation should assume the pay- 
ment of the rent of a wharf leased tothe L. Company, 
which was controlled by plaintiff. The L. Company 
was sued by its lessor for rent of the wharf, and, hav- 
ing paid the judgment, assigned its claim against de- 
fendants to plaintiff. Held, that the non-payment of 
this rent by defendants, as provided in their agree- 
ment with plaintiff, to which the L. Company was not 
a party, gave it no right of action against defendants, 
as they received no benefit from, and hence did not 
owe any debt or duty to, the company, in considera- 
tion of which they should pay any of its indebtedness. 
My conclusion is that the facts of this case are mate- 
rially different from the facts in the case of Lawrence 
v. Fox, and the courts have repeatedly said that the 
principle of that case should be limited to cases having 
the same essential facts. Wheat v. Rice, 97 N. Y. 302. 
All that case decides is ‘‘ that where one person loans 
money to another upon his promise to pay it to athird 
party, to whom the party so lending the money is in- 
debted, the contract thus made by the lender is made 
for the benefit of his creditor, and the latter can main- 
tain an action upon it without proving an express 
promise to himself from the party receiving the 
money.’’ Garnsey v. Rogers, 47 N. Y. 240. This was 
distinctly held in Vrooman v. Turner, 69 id. 284. The 
court said that ‘‘in every case in which an action has 
been sustained, there has been a debt or duty owing by 
the promisee to the party claiming to sue upon the 
promise. Whether the decisions rest upon the doc- 
trine of agency, the promisee being regarded as the 
agent of the third party, who, by bringing his action, 
adopts his acts, or upon the doctrine of a trust, the 
promisor being regarded as having received money or 
other things for the third party, is not material. In 
either case there must be a legal right founded upon 
some obligation of the promisee in the third party to 
adopt and claim the promise as made for his benefit.’ 
Second Division, Dec. 2, 1890. Lorillard v. Clyde. 
Opinion by Potter, J. Affirming 4 N. Y. Supp. 441. 


CONVERSION—EVIDENCE— ESTOPPEL.—(1) Defendant 
had leased a farm to W., who planted thereon nursery 
stock which he mortgaged to plaintiff, who afterward 
bought it on foreclosure. W. failed to pay his rent, and 
a warrant issued to dispossess him. The warrant was 
not served at once. Plaintiff testified that defendant 
agreed to W.’s retaining possession fora short while. 








during which time defendant told plaintiff, who de- 
sired to remove the nursery stock, that he might re- 
move it the following spring. This defendant denied, 
and he refused to let W. have the property. Held, 
that it was a question for the jury whether defendant 
did consent to W.’s remaining in possession, and 
whether he made such representations to plaintfff. (2) 
Where defendant bas consented to the tenant’s re- 
maining in possession after the issue of the warrant to 
dispossess, and has prevented plaintiff from taking pos- 
session of such personalty as mortgagee, by consent- 
ing that he may remove it thereafter, he is estopped 
to dispute plaintifl’s right to remove it. Second Di- 
vision, Dec. 2, 1890. Duffus v. Bangs. Opinion by 
Haight, J. Aflirming 43 Hun, 52. 


CRIMINAL LAW—MURDER—REASONABLE DOUBT— 
BURDEN OF PROOF.—On trial for murder, it appeared 
that deceased and defendant had been intimate friends 
up to the time of the killing, which occurred about 
midnight, near the back door of defendant’s premises. 
After the killing, defendant called a neighbor and a 
doctor, stating to both that be had killed his best 
friend. Defendant testified that he was aroused by a 
scuffle in the kitchen, and that taking his pistol he dis- 
covered his wife and deceased in the act of sexual in- 
tercourse (whether with or without the woman’s con- 
sent was not shown); that he seized deceased, who im- 
mediately attacked him, and that in the struggle the 
pistol went off, killing deceased. There was no other 
evidence to account for the killing, or for the presence 
of deceased, who was a married man, at that hour. 
The court charged, inter alia: ‘* Here has been a homi- 
cide. * * * It becomes a serious question as to 
whether or not a man shall execute the law or execute 
vengeance upon his fellow. If he does he must do it 
at the peril of either being punished for it or being 
able to excuse himself. * * * If he is not, he must 
be found guilty of one or the other of the crimes which 
are imputed to him by reason of the homicide. If you 
reach the conclusion that he was justified in taking the 
life, * * * then your verdict will be one of acquit- 
tal. Held, error. It was still for the jury to say 
whether the shooting was accidental or intentional, 
whether justifiable or excusable, whether with delib- 
erate purpose or in the beat of passion, aud without 
intent to kill. We have decided so recently as to make 
further citation needless that the rule that in criminal 
cases the defendant is entitled to the benefit of a rea- 
sonable doubt applies not only to the case as made by 
the prosecution, but to any defense interposed (Peo- 
ple v. Riordan, 117 N. Y. 71); and we had earlier held 
under the statute defining the different classes of 
homicide that whether it was murder or manslaughter 
in one of the degrees, or justifiable or excusable, and 
so no crime at all, depended upon the intention and 
circumstances of its perpetration, and therefore mere 
proof of the killing raised no legal implication of the 
crime of murder. Stokes v. People, 53 N. Y. 177, I 
think the charge in this case ran counter to these rules, 
and was calculated to impress upon the jury a convic- 
tion that proof of the homicide carried with it a legal 
implication of crime which shifted the burden of proof 
upon the prisoner, and required him to satisfy the jury 
that the killing was either justifiable or excusable, at 
the peril of a conviction if he should fail in his attempt. 
I think it is obvious that the jury were likely to act 
under the impression that a homicide proved implied 
crime on the part of the slayer; that @ conviction 
must follow unless the prisoner justified or excused 
the act; that the burden of that defense was upon 
him; and that to secure acquittal he must be able to 
show a legal justification or excuse, and the jury must 
reach that conclusion if it would acquit. Taking the 
charge together, and construing it as a whole, I am 
unable to resist the conviction that in the minds of the 
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jury it shifted the burden of proving his defense upon 
the prisoner, and deprived him as to that defense of 
the benefit of a reasonable doubt. While there is no 
legal implication of the crime of murder from the bare 
fact of a homicide, the jury may infer it as a fact, and 
may do so even though no motiveis assigned for the 
act, and the case is bare of circumstances of explana- 
tion. People v. Conroy, 97 N. Y.77. But the infer- 
ence is one of fact which the jury must draw if such 
seems to them to be their duty, and not one of law 
which the court may impose upon their deliberation, 
and then upon that assumption shift the burden upon 
the prisoner and require him to prove that no crime 
has in fact been committed. Dec. 2, 1890. People v. 
Downs. Opinion by Finch, J. Affirming 8 N. Y. Supp. 


521. 


FRAUD— EVIDENCE—QUESTION FOR JURY.—In an ac- 
tion for deceit, plaintiff alleged that defendant had 
sold him a note purporting to be made by a firm, and 
falsely represented that said firm consisted of two cer- 
tain men, and defendant answered that be sold the 
note as the agent of the payee, which plaintiff then 
kuew, and that he only said that he was informed that 
the firm consisted of said two men. Held, that 
whether defendant stated to plaintiff that the firm 
consisted of said two men, and whether he also stated 
at the time of the sale that he was selling the note for 
the payee, were questions for the jury. This evidence 
taken as true warranted the inference of a partnership 
between the parties. Such relation arises from a busi- 
ness jointly carried on by persons pursuant to an ar- 
rangement between them that they are to share in the 
profits as such. Manufacturing Co. v. Sears, 45 N. Y. 
797; Burnett v. Snyder, 81 id. 550; Leggett v. Hyde, 
58 id. 272. The fact however that a person is to re- 
ceive a portion of the profits may be dependent upon 
a right so qualified by the arrangement or controlled 
by the circumstances under which they are to be re- 
ceived, as to furnish no evidence of partnership. That 
is so when they are made the measure of compensa- 
tion for services. Cassidy v. Hall, 97 N. Y. 159; Rich- 
ardson v. Hughitt, 76 id. 55. Second Division, Dee. 2, 
1890. First Nat. Bank v. Gallaudet. Opinion by Brad- 


ley, J. Affirming 55 N. Y. Super. Ct. 233. 
MARRIAGE — WIFE'S SEPARATE MAINTENANCE — 


BREACH OF CONTRACT.—Articles of separation between 
husband and wife provided that she should have cus- 
tody of the children; that he should be permitted to 
see them twice a week; and that he should pay her 875 
a month for her support. In a suit to recover this al- 
lowance, the defense was that she had violated the 
agreemeut allowing him to see the children, and the 
evidence on that point was conflicting. JJeld, that it 
was a question of fact for the jury. It is settled in this 
State that a contract between a husband and wife, who 
have separated to thereafter live apart, is not void on 
the ground of public policy. Galusha v. Galusha, 116 
N. Y. 635; Clark v. Fosdick, 118 id. 7. The agreement 
of the wife and trustee to permit the husband to asso- 
ciate with his children was not ouly valid, but was a 
material part of the contract, which could not be vio- 
lated by the wife, and a recovery be sustained in her 
favor, for her benefit, of the sum which he stipulated 
to pay monthly. A coutract of this character is inca- 
pable of the exact performance which may be made of 
a business one, but nevertheless both parties are re- 
quired to attempt to carry it out in good faith. A 
question of fact arising upon the evidence as to 
whether the wife had violated the contract in the re- 
spects complained of, it was error to direct a verdict 
for the plaintiff. Second Division, Dec. 2, 1890. Dur 
yea v. Bliven. Opinion by Follett, C.J. Reversing 47 





Hun, 638. 


MASTER AND SERVANT--NEGLIGENCE OF FELLOW- 
SERVANT.—(1) The fact that an injury to a servant was 
caused by the negligence of a fellow-servant does not 
excuse the master from liability therefor where it ap- 
pears that the accident would not have happened had 
not the master himself been negligent. Cone v. Rait- 
road Co., 81 N. Y. 206; Ellis v. Railroad Co., 95 id. 562; 
Stringham v. Stewart, 100 id. 516. (2) Where a ser- 
vant is injured by an accident caused by the failure of 
a fellow-servant to perform a particular duty because 
of his absence from his post, evidence thnt such fel- 
low-servant was in the habit of leaving his post when 
his presence there was necessary to prevent accidents, 
and that the master might, by the exercise of reason- 
able diligence, have known of such habit, is sufficient 
to establish the master’s negligence. Second Division, 
Dec. 2, 1890. Coppins v. New Yerk Cent. & H. R. R. Co. 
Opinion by Brown, J. Affirming 48 Hun, 292. 


SALE — RESCISSION—FRAUD—LIMITATIONS—EQUITY 
JURISDICTION —APPEAL — OBJECTION.—(1) An action 
by a stockholder against the corporation and _ its 
president to rescind the contract of purchase of 
stock, and to recover the price paid, on the 
ground of fraud practiced on her by the presi- 
dent in inducing her to take the stock, is governed 
by the Code of Civil Procedure of New York, section 
3882, subdivision 5, providing that the statute of limita- 
tions shall not run against ‘“‘an action to procure a 
judgment, other than for a sum of money, on the 
ground of fraud,”’ in a case formerly cognizable in 
chancery, until the discovery of the fraud by plaintiff, 
and it is not governed by the six-year limitation pro- 
vided by subdivision 3 of thatsection. (2) Equity has 
jurisdiction of such action in order to relieve plaintiff 
of any further liability arising from her continued re- 
lation to the company as stockholder, and she is not 
therefore confined to her legal remedy to recover dam- 
ages for the fraud practiced on her in the sale of the 
stock. (3) Where both the corporation and its presi- 
dent jointly answer, and jointly except to the conclu- 
sions of law, the president cannot, on appeal, for the 
first time, object that plaintiff had no equitable cause 
of action as against him, but in any case was, as to 
him, only entitled to a money judgment. Dec. 2, 1890. 
Bosley v. National Machine Co. Opinion by Earl, J. 
Affirming 6 N. Y. Supp. 4. 


TRIAL—BY COURT—WAI1VER OF JURY.—Where each 
party requests the court to direct a verdict in his 
favor, afd on direction of the court a verdict is ren- 
dered which has evidence to support it, the defeated 
party cannot then insist upon going to the jury ona 
controverted question of fact, since, by moving fora 
verdict, he has submitted the question to the court. 
Second Division, Dec. 2, 1890. Howell v. Wright. 
Opinion by Parker, J. Affirming 45 Hun, 593. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

WILLS—PROBATE—BURDEN OF PROOF.—The burden 
is upon the proponent of a will to prove uot only the 
execution of the will, but the capacity of the testator. 
Section 123, chapter 23, Compiled Statutes of 1889, pro- 
vides: ** Every person of full age and sound mind, be- 
ing seized in his own right of any lands, or any right 
thereto, or entitled to any interest therein descend- 
ible to his heirs, may devise or dispose of the same, by 
his last wili and testament, in writing, and all such es- 
tate not disposed of by will shall descend as the estate 
of an intestate, being chargeable in both cases with the 
payment of all debts.” It cannot be doubted, from 


the reading of this section, that to entitle a person to 
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dispose of his property by will it is essential that at the 


time he should be of sound mind. It is urged by the 
contestants that, as the law presumes sanity until the 
contrary is established, the proponent was not required 
to offer any testimony until after this presumption 
was overcome by competent evidence. In other words, 
had no testimony been offered by either party, the will 
was entitled to probate. In determining this ques- 
tion it is necessary to consider the provisions of the 
statute governing the probate of wills. Section 140 
makes it the duty of the County Court having juris- 
diction of the same to fix a time and place for the 
proving a will, and to cause public notice thereof to be 
given. Section 141 provides: ‘‘If no person shall ap- 
pear to contest the probate of a will at the time ap- 
pointed for that purpose, the court may, in its discre- 
tion, grant probate thereof on the testimony of one of 
the subscribing witnesses only, if such a witness shall 
testify that such will was executed in all the particu- 
lars as required in this chapter, and that the testator 
was of a sound mind at the time of the execution 
thereof. § 142. If none of the subscribing witnesses 
shall reside in this State at the time appointed for 
proving the will, the court may, in its discretion, ad- 
mit the testimony of other witnesses to prove the san- 
ity of the testator, and the execution of the will, and, 
as evidence of the execution of the will, may admit 
proof of the handwriting of the testator, and of the 
subscribing witness.’’ Thus it will be seen that, un- 
der the provisions of the sections above quoted, a will 
cannot be admitted to probate, even when no contest 
is entered, until it is established by the testimony 
that, at the time of its execution, the testator was of 
sound mind. ‘The fact that the will is contested cer- 
tainly does not change the burden, and require a con- 
testant to first offer testimony as to the sanity of the 
testator. It is the duty of the proponent in the first 
instance to offer sufficient testimony of the capacity of 
the testator to make out a prima faciejcase. The con- 
testant will then introduce his proof to show the in- 
validity of the will; after which the proponent may 
introduce further testimony to sustain the will, as well 
as rebutting testimony. During the entire trial the 
burden of proof remains with the proponent. Unless 
the sanity of the testator be established by a prepon. 
derance of the testimony, the will cannot be admitted 
to probate and record. The order of proof in this kind 
of a case is not different from that in an action upon a 
promissory note, when its execution is denied. The 
plaintiff, when the execution of the note is contested, 
is only required in the first place to make a prima facie 
case to prove the formal execution. He is not com- 
pelled to produce in the opening all of his testimony 
in support of his case, but, after the defendant has put 
in all his evidence tending to show that he did not ex- 
ecute the note, the plaiutiff may go fully into the ques- 
tion with his evidence, and the defendant may then 
reply by rebutting testimony. The burden however is 
upon the plaintiff to establish the making of the note. 
Donovan v. Fowler, 17 Neb. 247; Bank v. Carson, ante 
276. ‘The rule undoubtedly is that, in an action upon 
contract, the law presumes the sanity of the parties, 
and no proof of sanity is required until evidence of 
unsoundness of mind has been given, and the same 
rule would obtain in this class of cases were it not for 
the express provisions of the statute. The Legislature 
regarded this legal presumption alone insufficient to 
admit awill to probate. Counsel contend that the 
same rule does not obtain on appeal to the District 
Court as exists at the hearing in the County Court. 
We do not consent to this. The appeal vacates the 
judgment of the County Court, the case is tried in the 
District Court de novo, and, if no proof is offered hy 
the proponent, she must fail. Before the close of the 
trial the contestants evidently became convinced of 
the unsoundness of their position, for they asked the 





court, by their third request, to instruct the jury that 
the burden of proving the sanity of the testator was 
upon the proponent. This instruction was given as re- 
quested. A similar question arose in the case of Kerr 
v. Lunsford, 31 W. Va. 679. The court in the opinion 
say: * But inasmuch as, in issues devisavit vel non, the 
burden of proving the sanity of the testator is “on the 
proponent of the will, and the issue being whether the 
paper writing is the last will and testament of the tes- 
tator, and as the will may be assailed on any and all 
the grounds which would show it invalid, it would not 
promote justice to apply the rule applicable to ordin- 
ary law issues. How are the proponents to know what 
kind of testimony, and how much, the contestants have 
to prove their general charges of want of capacity and 
undue influence? What particular objections and evi- 
dence may be offered to sustain such general charges 
can only be known as the evidence is developed. 
* * * Tn the trial of an issue devisavit vel non, it is 
the proper course to pursue for the proponents to offer 
the will and the evidence of its due execution, and the 
competency of the testator at the time it was executed, 
and then, having made a prima facie case, to rest; 
and, after the contestants have offered their evidence 
against the validity of the will, it is proper to permit 
the proponents to offer other evidence to sustain the 
will, as well as evidence in rebuttal of the evidence of 
the contestants.’’ Williams v. Robinson, 42 Vt. 658, 
was an appeal from the decree of the Probate Court, 
admitting to probate an instrument purporting to be 
the last will and testament of one John Robinson, de- 
ceased. The contestants claimed that the testator was 
of unsound mind. On the trial in the appellate court 
the jury was instructed that the burden of proof, as to 
the incompetency of the testator, was upon the con- 
testants. This instruction was held by the Supreme 
Court to be erroneous. The Supreme Court of Michi- 
gan, in Taff v. Hosmer, 14 Mich. 309; Aikin v. Weck- 
erly, 19 id. 482, and Kempsey v. McGinniss, 21 id. 123, 
sanctioned the rule adopted by the trial court in this 
case. The statutes of wills in Massachusetts declare 
that a person must be of sound mind in order to make 
a valid will. In Crowninshield v. Crowninshield, 2 
Gray, 527, the Supreme Court of that State had under 
consideration the question, upon whom was the bur- 
den of proof? and in the opinion say: ‘‘ When there- 
fore a will is offered for probate, to establish it, to en- 
title it to such probate, it must be shown that the sup- 
posed testator had the requisite legal capacities to 
make the will, to-wit, that he was of full age and of 
sound mind, and that, in the making of it, the requis- 
ite formalities have been observed. The heirs at law 
rest securely upon the statutes of descent and distri- 
bution, until some legal act has been done by which 
their rights under the statutes have been lost or im- 
paired. Upon whom then is the affirmative? The 
party offering the will for probate says, in effect: This 
instrument was executed with the requisite formali- 
ties by one of full age and of sound mind, and he must 
prove it: and this is to be done by showing, not 
merely that the instrument was in writing, that it 
bears the signature of the deceased, and that it was at- 
tested in his presence by these witnesses, but also that 
it was signed by one capable of being a testator—one to 
whom the law had given the right of making disposi- 
tion of his property by will.” Beazley v. Denson, 40 
Tex. 416, was a contested will case. The trial court 
charged the jury that ‘“‘ every man is presumed by law 
to possess a sound mind until the contrary be shown 
by evidence.” This instruction was held erroneous. 
Mr. Justice McAdoo, in delivering the opinion of the 
court, observes: “In matters of probate under our 
law, no such presumption is indulged. On the con- 
trary, in order to establish any will, it must affirma- 
tively appear that the deceased was of sound mind 
when he signed the will. This affirmative testimony 
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would be necessary if there were no contest, and vue 
law does not justify the imposition of a new rule 
where by a contest the soundness of the testator’s mind 
is in issue.”’ In Potts v. House, 6 Ga. 324, the court say : 
“The real question to be decided in this case was 
whether there was a valid will. The executor and 
those who claim under it hold the affirmative. They 
must not only prove therefore that the instrument 
purporting to be a testamentary paper was formally 
executed, but, also, that the testator was of sound and 
disposing mind and memory. The necessity for this 
proof imposes the burden on the propounder, to begin 
and close; and, when the case is carried up to the Su- 
perior Court by appeal, it is to be proceeded with in 
the same manner as though it had been brought there 
directly without having been before any inferior tri- 
bunal. The executor, and those who claim under the 
will, are as much bound to establish it in the Superior 
Court after the appeal, as they were befure the appeal 
in the Court of Ordinary. In both they take the affirm- 
ative.”’ That the burden is upon the proponent of a 
will to prove the sanity of a testator is fully sustained 
by the following authorities: Knox’s Appeal, 26 Conn. 
20; Gerrish v. Nason, 22 Me. 438; Robinson v. Adams, 
62 id. 369; Evans v. Arnold, 52 Ga. 169; Delafield v. 
Parish, 25 N. Y. 9; Perkins v. Perkins, 39 N. H. 163; 
Syme v. Broughton, 85 N. C. 367; Renn v. Samos, 33 
Tex. 760; Williams vy. Robinson, 42 Vt. 658; Runyan 
v. Price, 15 Ohio St. 6 We concede that the numer- 
ous authorities cited in the brief of the plaintiffs in 
error hold that the burden is upon the contestant to 
establish the insanity of the testator. An examina- 
tion however of the cases, discloses that many of them 
are from States having no statutory provisions like 
ours; while others were actions brought to set dsidea 
will after it had been admitted to probate. They are 
therefore not applicable to the case we are consider- 
ing. Neb. Sup. Ct., Sept. 23, 1890. Seebrock v. Fedawa. 
Opinion by Norval, J. 
——_—_ 
CORRESPONDENCE. 





WILLIAM A. BEACH. 
Editor of the Albany Law Journal: 

I heard the late William A. Beach argue the case of 
Wool v. People, 53 N. Y. 511, on behalf of the prisoner. 
The conviction had been for larceny as a second of- 
fense. The error alleged was that proof should have 
been made of a discharge either by pardon or service 
of the term of imprisonment under the former con- 
viction. The public prosecutor stated to the court 
that if a new trial should be ordered he would be un- 
able to secure another conviction, as the complainant, 
his only witness of the larceny, was an Englishman, 
temporarily here when the crime was committed, and 
since returned to England. 

Mr. Beach, in reply, severely denounced the sugges- 
tion that an illegal conviction should be sustained be- 
cause a reversal might be equivalent to an acquittai, 
and wound up by saying: ‘‘I am not used to listening 
to such arguments in the highest court of the State!” 
Majesty, indignation and sarcasm seemed equally 
mixed. For the moment I pitied the adversary whose 
unfortunate remark had met so terrible an answer. 

To those accustomed to listening to this remarkable 
lawyer, the incident may seem commonplace; but upon 
me, astranger, thelook, the gesture, the toneand words 
made an impression not to be forgotten. 

SUBSCRIBER. 


January 19, 1891. 


A ROMAN ANNUITY TABLE. 
Editor of the Albany Law Journal: 
It is quite evident that the Romans did not make 
vital statistics very prominent in their scientific stud- 
ies. 





Roman lawyers, like ourselves, had occasionally to 
determine the value of an annuity. For this purpose 
a table was constructed by Amilius Macer, showing 
the probable duration of life. The time seems to haye 
been fixed arbitrarily. 

I give the annuity table of Amilius Macer, as | find 
it in Hunter’s Roman Law, at page 753. It will be ob- 
served that there is no attempt vo fix each year’s pur- 
chase, but ages are divided into groups. The right 
hand column contains the average year’s purchase for 
the same groups, which I have compiled from the an- 
nuity table in our Supreme Court rules. 

Duration of Life, Duration of Life, 


Roman. American, 
Prema OtOGD..ciccessse os ieauiibe é 14.478 
20 to%...... o) akee rahe baie 28 13.74 
a eae ef aeeenis 25 13.27 
I a dacitciaseacoeecesss 22 12.736 
35 to 40. ithe ¢eeusseeneaes 20 12.111 
EE diy Alas ocammaaie wns *59 11.007 
CP cidsrnseccciee. <ambacnes 9 9.743 
DEE 64s aécudacnsee wa dds 7 8.73 
GN Snes ctistavenadas : 5 4.180 


Upon a legacy to a municipality, the time aliowed 
was thirty years. 

The rule was to multiply the annual allowance by 
the probable number of years that the annuitant 
would live, and the result was the value of the legacy. 

CHARLES Z. LINCOLN. 
esaiiacenlipeeniaminatiis 


NOTES. 


ees surrogate of the city and county of New York is 
the hardest worked judicial officerin the State. The 
work of the surrogate’s office is enormous in volume 
and is increasing year by year, yet Surrogate Ransom, 
by his business-like management and indomitable in- 
dustry has managed to dispose of a mass of business 
which would have caused a hopeless block in any other 
court calendar in the State. An examination of the 
records of the surrogate’s office for the year 1890 shows 
that during the year the surrogate heard and disposed 
of three thousand two hundred and forty-five special 
motions, gave two thousand three hundred and eighty- 
nine written decisions or opinions, gave four hundred 
and sixteen hearings in will contests, passed on one 
thousand three hundred and sixty-three accounts, 
made one thousand two bundred and twenty-seven de- 
crees on final accountings, and examined and signed 
fifteen thousand eight hundred and twenty-seven or- 
ders and decrees other than on final accountings. Dur- 
ing the year one thousand six hundred and eighty-two 
wills were offered for probate, of which one thousand 
five hundred and eighty-five were admitted. Ninety- 
three contested will cases were disposed of, twenty-one 
remaining undetermined at the close of the year. The 
volume of the work bas more than doubled during the 
last three years. The responsibility of the surrogate is 
one which no other magistrate in the country is com- 
pelled to assume. In addition to the distinctively ju- 
dicial functions of his office, he is held responsible for 
the efficiency and fidelity of subordinates whose duties 
embrace the functions of a county clerk, in filing pa- 
pers, making up calendars, entering orders and certi- 
fying records; of a register in recording wills, decrees 
and orders; of a sheriff in serving citations; of «sses- 
sors in the appraisal of estates, and of a chamberlain in 
receiving, investing and disbursing trust funds. Yet 
with allthis weight of responsibility on his shoulders, 
and with his engrossing judicial labors, he receives a 
salary less by one-third than any of the justices or 
judges of the Supreme, Superior or Common Pleas 
courts in this city. We have not heard from the sur- 
rogate any cry for relief, but the public certainly ought 
to appreciate his faithfulness and efficiency.—Mail and 
Express. 


* Less actual age of annuitant. 
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CURRENT TOPICS. 





HE decision of the Court of Appeals granting 
Sheriff Flack a new trial, reversing the convic- 
tion of conspiracy to procure a fraudulent divorce, 
has excited a great deal of comment among the bar 
and a good deal of question as to its soundness. 
The reversal is grounded on errors in the charge of 
Judge Barrett on the question of intent. Three 
things must be noted at the start: first, our statute, 
differing from the common law, requires proof of 
an overt act —it does not punish the mere illegal 
agreement; second, the statute exacts proof of 
criminal intent — inteat to ‘‘ falsely institute,” etc. ; 
third, the evidence as to the procurement of the 
decree was mainly uncontradicted. The defense was 
in substance that the wrong done was due to blun- 
der, and not to intention; Flack supposing his 
wife's agreement to a separation authorized him to 
maintain a suit in her name for an absolute divorce. 
The indictment was against two Flacks, father and 
son, and Meeks, the attorney. The learned editor 
of the New York Law Journal, in the issue of Janu- 
ary 17, essays to show from the record, at consid- 
erable length, that the reversal is on questions 
which relate to the defendant Meeks, and which he 
alone could have taken advantage of on appeal. We 
refer our readers to his careful argument, which 
certainly is of force, but with which it seems unnec- 
essary for us to express agreement or disagreement. 
We see no difficulty in assenting to the doctrine 
asserted by the court, that intent is a question of 
fact, although the evidence is all one way, and that 
the presumption that one intends the ordinary con- 
sequences of his acts is a rule to aid the jury, and 
not to warrant a direction to them. We do not 
assent to the doctrine pronounced at General Term, 
that ‘‘it is only when the act is innocent that the 
intent with which it is done becomes material.” As 
in this case, ‘‘the manufacture of false papers and 
the procurement of a divorce thereon,” would carry 
a strong presumption of criminal intent, perhaps an 
irresistible presumption, but it is still for the jury 
to pronounce upon it. Some complaint is made 
that this would be an unsafe rule, but we can hardly 
see that. Suppose, for example, that a homicide is 
proved beyond question, would a judge be justified 
in charging that this carries a conclusive presump- 
tion of malice? Take the case put by our contem- 
porary, of a jealous husband throwing corrosive acid 
in his wife’s face; we think still that his intent is 
not a question of law, but of fact. Judge Barrett 
is represented as saying, in commenting on the 
decision: ‘‘According to this decision of the Court 
of Appeals it is now possible for a sane man tocom- 
mit an act essentially criminal — e. g., pick a pocket, 
forge a check, rob a bank or kill his brother — with 
full intention to do this act, and yet be innocent. 
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The State, which prosecutes him, must not only 
prove the act evil in itself, and prove that the 
defendant committed it, but must bring additional 
proof to show that he did it with criminal 
intent.” It seems to us that he is wrong. The 
pickpocket, the forger, the robber or the murderer 
would not ‘‘ be innocent,” but it would still be for 
a jury to pronounce him guilty, and the jury would 
have the power to pronounce him innocent. The 
prisoner would have aright to testify that he did 
not intend a crime, and however absurd it might be, 
it would still be for the jury to consider it. Or if 
he did not testify, the State having proved intent 
in the best way it can, by proof of the commission 
of the act necessitating the consequences, however 
cogent the presumption, it never grows into oue of 
law, but always raises a question of fact. In aword, 
it seems to us that it would never be competent for 
a judge to direct a conviction where intent is of the 
essence of the crime, or if it were, the jury might 
disregard the instruction, and acquit; and there 
would be no help for it. (We recollect it was strenu- 
ously urged on the indictment of Miss Anthony for 
illegal voting, that even where intent was not of 
the essence, a direction to convict was erroneous. 
But it was differently held. 11 Blatch. 200.) There- 
fore it seems that the court are right in saying that 
the general rule is ‘‘ that the question of criminal 
intent must be submitted to the jury, however sig- 
nificant the facts may be,” and ‘‘ however clear the 
proof may be, or however incontrovertible may seem 
to the judge to be the inference of a criminal inten- 
tion.” Whether the acts in question are mala in se, 
as ruled by the General Term, or merely mala pro- 
hibita, seems to us to make no difference, for the 
statute exacts proof of intent. We think the jury 
had the right to pass on the question of blunder or 
crime. 


But it seems to us that Judge Barrett, although 
as usual he magnified his office by talking too much, 
did in effect leave the question of intent to the jury. 
He certainly left something to the jury. What was 
it? The first ground of reversal is that he charged 
the jury that ‘‘this judgment record is a record of 
a fraudulent divorce.” But the context shows that 
he used the word ‘ fraudulent” in the sense of a 
deception as to Mrs. Flack and the court, and not a 
mere irregularity. The context shows this, and that 
he meant to leave the intent to the jury, for he con- 
tinued: ‘‘It would be a misapplication of language 
to call it an irregular proceeding. The two ques- 
tions for you to determine are: (1) Whether the suit 
which resulted in this decree was fraudulently and 
falsely instituted. If it was, then the other ques- 
tion for your consideration is: Was this decree 
obtained by fraudulent means? And by that I mean, 
wer fraudulent means used by these defendants? 
When U pronounce this a fraudulent decree, I do not 
mean to characterize the conduct of the defendants, 
which I want to leave exclusively to you. But I would 
not be performing my duty faithfully if I told you 
that the preparation, for instance, of a summons and 
its signature by an attorney, without any authority 


EBS 





82 





THE ALBANY LAW JOURNAL. 





from the plaintiff, was a mere irregularity.” In a 
word, he simply meant to say, and did say, that the 
nature of the act was fraudulent, and did not under- 
take to say that the defendants had fraudulent 
intent. The judge, it is true, “ put his foot in it ” a lit- 
tle later, but he drew it right out again. He charged: 
‘*TIf you believe beyond a doubt that they have 
committed the acts which constituted the offense, as 
I have defined it to you, then they are guilty; ” and 
he also charged that ‘‘the question is whether they 
have done the acts,” etc. Here we think, as the 
Court of Appeals hold, that he was wrong — ‘put 
his foot in it; but we think, as the court hold, 
that he drew it right out in the following: ‘‘ Mr. 
Russell: I ask your honor to add to that, that 
although they have done the acts, unless they did 
them with a criminal intent they cannot be con- 
victed. The Court: Of course. Mr. Russell: The 
criminal intent is not necessarily to be inferred from 
the doing of the act. The Court: It is for the jury 
to say whether any other consideration can be given 
to the guilty act than that. Mr. Russell: I will 
except to that language. The Court: I will charge 
in the language you have requested. Mr. Russell: 
That although the defendants may have committed 
the acts alleged, they cannot be convicted of a crim- 
inal conspiracy unless they did the acts with a crim- 
inal intent. The Court: Yes. Mr. Fellows: The 
jury may find the intent from the act itself if they 
so choose. The Court: Yes; if a man commits lar- 
ceny he may say he did not intend to, but if the act 
indicates a guilty intent, of course that is the end 
of it.” But the court hoid that he reinstated his 
foot when the jury came in for further instructions, 
which he gave as follows: ‘‘A criminal intent is the 
doing of an unlawful act intending to do it.” ‘‘If 
a defendant has no moral sense or is ignorant of the 
law, he is still guilty, if he does the unlawful act, 
and intends to do such act, and is a sane man.” 
Now it must be admitted that the language was not 
very carefully guarded, and to a lawyer’s sense is 
technically inconsistent with that used on the collo- 
quy. But on the colloquy he had charged that 
‘*the criminal intent is not necessarily to be inferred 
from the doing of the act,” and there could be no 
conviction ‘‘unless they did the acts with a crimi- 
nal intent.” The jury could not have understood 
that the judge meant to retract this or contradict 
himself. They knew that they had been sent out to 
find something; that there was no doubt about the 
commission of the acts; the only issue was as to the 
intent with which they had been committed; the 
defendants had testified that they had no criminal 
intention; and the gist of the defense was that the 
acts were mere blunders; and the judge had 
expressly charged that the fraudulent acts of Meeks 
did not affect the Flacks. What was there for the 
jury to pass upon except the intent? The meaning 
of the last instruction, taken in connection with the 
colloquy, seems to us to be this: ‘‘A criminal intent 
is the doing of an unlawful act intending to act 
unlawfully; if a man has no moral sense, or is ignor- 
ant of the law, and intends to do an act which the 





law pronounces unlawful, and is sane, he is guilty, 
provided he does the act with wrung intent; the 
intent may be inferred from the act alone, but it is 
for the jury to draw the inferente.”” We do not think 
it requires ‘‘ close criticism ” to deprive the judge’s 
last language of a meaning in conflict with that used 
in the colloquy, and we think it requires much 
astuteness to conceive that the jury were misled by 
it. The amount of the charge was just this: “Gen- 
tlemen of the jury, if you are such fools as to be 
able to find that the acts do not show a criminal 
intent, why then you are at liberty todo so.” (The 
situation reminds us of Judge Hogeboom’s answer 
to the jury in the Cole-Hiscock case: “ If you believe 
he was sane the instant before, and was sane the 
instant after, and can believe he was insane at the 
instant of the shooting, you must acquit.”) We have 
thus given what we think the judge meant, or 
ought to have meant, and what the jury inferred, 
and if he goes about telling newspaper reporters that 
he did not mean this, we feel bound to think, out 
of respect for him, that he is mistaken. At all 
events, it is in very bad taste, we are sure, and 
great nonsense, we believe, for him to tell a reporter 
that ‘‘this is monstrous law, and so long as this is 
the law of the State, it will be, in the majority of 
the cases, impossible to secure conviction, even 
where the crime is conceded.” 
1. 

We find in the Green Bag for January two sug- 
gestions which strike us as extremely heretical. 
The first is as follows, introductory to the Fauntle- 
roy forgery case: ‘‘In these degenerate days, when 
the crimes of forgery and embezzlement have 
become almost epidemic, one may be excused for 
wondering if a return to the heroic treatment for 
such offenses practiced by our forefathers might 
not be productive of beneficial results.” We do not 
think anybody could be excused for such wonder- 
ing, and we doubt that the idea ever occurs to any- 
body. The legal notion that it is proper to chokea 
man to death by judicial procedure because he has 
got some money by imitating another’s hand- 
writing is too shocking to be entertained for a 
moment. It was impossible to execute the law 
when it was in vogue; juries would not convict; 
and so it was abolished with one hundred and 
sixty other capital offenses. Jf hanging does not 
prevent murder, it will hardly prevent forgery, and 
if it would, it would be a monstrous barbarity to 
inflict it. The other matter is as follows: “ When 
juries are permitted to render verdicts contrary to 
the strict rules and letter of the law, it is because 
society is benefited more by the exception than it 
would be by changing the rule or changing the law. 
Suppose a young girl is seduced or betrayed: she, 
her father or her brother mects the villain, and 
shoots him dead; now by all the rules of law he 
would be guilty of murder, yet none such were ever 
convicted by any jury. The law says the defend- 
ant is guilty, but the jury say he is innocent, and 
the juryis right. The law was made for the protec- 
tion of life and society in general, the jury are deal- 
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ing out justice in that particular case; their decis- 
ion is grounded upon the deepest principles of 
human nature.” We regret this applause of the 
indefensible proposition that one man may delib- 
erately kill another for that which in the eye of the 
law is no crime, and even without any evidence of 
the commission of the offensive act. To justify such 
an infraction of divine and human law, and of every 
principle of justice and social order, resort must 
always be had to the false pretense of insanity, and 
in every case the jury perjure themselves in acquit- 
ting the defendant. This is an unfortunate and 
anomalous state of affairs — this individual and pri- 
vate lynch law —and we very much regret to see 
any law-writer defending and sanctioning it. It is 
one of the barbarities of the common law that adul- 
tery is no crime; and although it is criminal under a 
very few statutes, if an adulterous husband extorts 
a confession of adultery from his wife, or merely 
suspects it without any evidence, he may safely 
slay the accused man. We would like to see one 
healthy hanging in such a case. 
ne aes 


NOTES OF CASES. 


N Alcorn v. Chicago & A. R. Co., Supreme Court 
of Missouri, December 22, 1890, an action for 

an injury to aswitchman while coupling cars by hav- 
ing his foot caught by switch-rails between which 
the blocking had been torn away by use, it was held 
that evidence is irrelevant that within twenty-four 
hours the block was replaced by a new one, and its 
admission cannot be rejected as harmless error. The 
court said: ‘* Of course such testimony is relevant 
when it amounts to an admission of the negligence 
alleged, or otherwise tends to prove any actual issue 
in the cause. But the mere fact that the condition 
of the plant or appliances (about the spot where such 
an accident has happened) is thereafter changed or 
improved by the owner does not necessarily justify 
an inference that the previous condition was negli- 
gent or defective. It is but natural, and in accord- 
ance with the promptings of humanity, to take 
steps toward avoiding a recurrence of such mishaps 
as this case presents. Steps so taken may furnish 
greater safeguards against danger than the legal 
duties of the owner of the property require, and 
should not be regarded as establishing the standard 
of care by which his liability for the previously- 
existing condition is measured. There are prece- 
dents in which evidence of subsequent acts, as well 
as declarations of a party in interest in cases of per- 
sonal injury, has been given and approved as bear- 
ing legitimately on some of the issues involved, for 
example, Readman v. Conway (1879), 126 Mass. 374, 
and Hoyt v. Railroad Co, (1890), 118 N. Y. 399, but 
no sufficient reasons have been suggested on which 
the admission of the testimony in question in this 
case can be sustained. It was evidently introduced 
to establish an implied admission by defendant of 
its alleged negligence toward plaintiff; and so 
viewed, was, we think, irrelevant. It did not fairly 
tend to prove such admission, and should have 





been excluded. Hipsley v. Railroad Co, (1885), 88 
Mo. 348; Menard v. Railroad Co. (1890), 150 Mass. 
386; Morse v. Railway Co. (1883), 30 Minn. 465; 
Dougan v. Transportation Co, (1874), 56 N. Y. 1; 
Nalley v. Carpet Co. (1884), 51 Conn. 524; Baird v. 
Daly (1877), 68 N. Y. 547; Railway Co. v. Hennes- 
sey (1889), 75 Tex. 155; Corcoran v. Peekskill (1888), 
108 N. Y. 151; Hlectric Co. v. Lubbers (1888), 11 
Colo. 505. As the evidence mentioned was errone- 
ously received, the judgment must be reversed, 
unless we are satisfied that the substantial rights of 
defendant upon the merits were not prejudiced 
thereby. If the error was harmless the judgment 
should be affirmed notwithstanding it. But we 
think the natural tendency of such evidence is to 
suggest to the jury a different criterion by which to 
estimate the proper degree of care required of 
defendant when the injury occurred, than that fixed 
by the rules of law. Its effect is to contrast defend- 
ant’s prior conduct with its after action in the light 
of the experience which the accident itself affords. 
Such comparison, we believe, could not be harmless 
to defendant in the present case. The more com- 
plete and perfect the precautions which defendant 
had taken to avert a second calamity, the more 
injurious to its interests would be the admission of 
such evidence.” 


In State National Bank v. Coykendall, 58 Hun, 205, 
it was held that a bank receiving an accommoda- 
tion note, which has been diverted from the pur- 
pose for which it was intrusted to the payee, as col- 
lateral security for a past-due check, does not 
acquire the right of a bona fide holder thereof for 
value. The court said: ‘‘The plaintiff relies on 
Grocers’ Bank v. Penfield, 69 N. Y. 502, and Conti- 
nental National Bank v. Townsend, 87 id. 8. But 
the ground of the decision in these cases is that the 
accommodation note was held ‘ without restriction 
as to the mode of using it.’ And the distinction is 
made between such cases and those in which ‘the 
note has been diverted from the purpose for which 
it was intrusted to the payee.’. In the latter class 
of cases an antecedent debt is not a sufficient con- 
sideration to make a person a bona jide holder for 
value as against the party whose indorsement has 
been wrongfully diverted. Stalker v. McDonald, 6 
Hill, 93; recognized in Grocers’ Bank v. Penfield, ut 
supra. It is well known that the Supreme Court of 
the United States holds a different view from that 
of the highest court of this State. Railroad Co, v. 
National Bank, 102 U. 8. 14. But we must follow 
our own decisions, and it is unnecessary to examine 
the cases in other jurisdictions, especially when our 
own rule has been maintained in late decisions. See 
Lawrence v. Clark, 36 N. Y. 128; Zaft v. Chapman, 
50 id. 445; Phanix Ins. Co. v. Church, 81 id. 218. 
* * * Tt is urged by the plaintiff that the taking 
of this note by the bank as collateral to the Forbes 
check was an extension of time, and hence that 
plaintiff is a dona jide helder for value. But no 
agreement to extend time was shown; and merely 
taking security as collateral does not extend the 
time of the principal debt, even if the security is 
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payable at a day subsequent to the time when the 
principal debt became payable. Men very fre- 
quently borrow money for a month’ or two, giving 
as collateral railroad bonds, or the like, not payable 
for many years. But the time for payment of the 
debt is not thereby extended.” 


In Thompson v. Western Union Tel. Co., Supreme 
Court of North Carolina, December 23, 1890, it was 
held that where a telegram is sent by a wife about 
to be confined, to summon her husband, and by rea- 
son of negligent delay in the delirery of twenty- 
four hours he did not arrive, whereby she suffered 
more physical pain, mental anxiety, and alarm on 
account of her condition, and sustained permanent 
and incurable injury for want of his presence and 
services, such damages are not too remote. The 
court said: ‘‘A case similar in some respects to this 
is Telegraph Co. v. Cooper, 71 Tex. 507. It is there 
said: ‘If it is made to appear from the testimony 
that Mrs. Cooper suffered more physical pain, men- 
tal anxiety and alarm on account of her own condi- 
tion than she would have done if Dr. Keating had 
been in attendance upon her, and the failure to 
secure his services is shown to be due to the want 
of proper care on the part of the defendant's ser- 
vants, whose duty it was to deliver the message, a 
fair and reasonable compensation should be allowed 
for such increased pain and mental suffering.’ In 
that case it was a doctor who was telegraphed for, 
and here the husband, but the gravamen of the com- 
plaint is the same — increased pain and mental suf- 
fering,’ by reason of the absence of the party tele- 
graphed for, who would have been present had not 
the defendant company negligently delayed the 
delivery of the telegram.” 





In Brown v. Smith, Supreme Court of Georgia, 
December 1, 1890, the owner of a cargo of coal 
hired plaintiff to assist in unloading it, and also 
hired of defendants a pair of mules and a driver to 
be used in raising the coal from the hold of the ves- 
sel. Said owner was to have full control of the 
mules and the driver, and might put the driver at 
any other work. And although he paid defendants 
for the hire of the mules and driver, he had the 
right under his contract of hiring to discharge the 
driver and appoint a substitute. Held, in an action 
for personal injuries occasioned by the driver’s 
careless management of the mules, that in said work 
the driver was not the servant of defendants, but of 
the coal-owner. The court said: ‘‘ While it is true 
that the driver of the mules may have been the gen- 
eral servant of Smith & Kelly, yet when they hired 
him to Dixon for this particular work, and gave 
Dixon control over him, and the right to discharge 
him if Dixon found it necessary, the driver became 
the special servant of Dixon for that occasion, and 
Smith & Kelly would not be liable for his negligent 
acts while thus in the employment of Dixon. Wood, 
in his work on Master and Servant, section 317, 
says: ‘The real test by which to determine whether 
a person is acting as the servant of another is to 





ascertain whether at the time when the injury was 
inflicted he was subject to such person’s orders and 
control, and was liable to be discharged by him for 
disobedience of orders or misconduct.’ In Whitta- 
ker’s Smith on Negligence, page 165, it is said: 
‘Where a master allows his servant to be hired by 
another, he remains liable to the hirer and to 
strangers for negligence of such servant; and even 
where that other himself selects the servants, 
although the master might not be liable for mere 
incompetency, yet he would be so for negligence. 
If the master abandons all control over the servant, 
and all right to discharge him, and these rights are 
taken by the hirer, of course the servant becomes 
the servant of the hirer.’ In Shearman & Redfield 
on Negligence, section 162, it is said: ‘If the hirer 
is vested for the time with the exclusive right to 
discharge the servants and employ others, he alone 
is responsible for their defaults.’ We have seen 
from the evidence above quoted that Dixon had the 
exclusive right to discharge this driver and employ 
another in his place. He had the right absolutely 
to control and direct the driver. He had the right 
to take him from the mules and put him at other 
work. In other words, he had as ample and com- 
plete control over the driver as if he had originally 
hired him. We think therefore that under these 
authorities, and others which will be cited, when 
Brown was injured by the carelessness of the driver, 
the driver was not the servant of Smith & Kelly, 
but the servant of Dixon. MacD. Mast. & S. 307 
et seq.; Laugher v. Pointer, 5 Barn. & C. 547; Mur- 
phey v. Caralli, 3 Hurl. & C. 461; Kimball v. Cush- 
man, 103 Mass, 194; Vary v. Railroad Oo., 42 Iowa, 
246.” 


In Alexander v. State, Supreme Court of Georgia, 
November 26, 1890, the court say: ‘‘ We do not 
think the business of ‘buying and selling what are 
commonly known as ‘futures’ is protected under 
the inter-State commerce clause of the Constitution 
of the United States. This court, and many other 
courts in this country, have held that this business 
is gambling. Cunningham v. Bank, 71 Ga. 400; 
Bank v. Cunningham, 75 id. 366; Walters v. Comer, 
79 id. 796; Embrey v. Jemison, 131 U. 8. 336; Zrwin 
v. Williar, 110 id. 499; 8 Am. & Eng. Enc. Law, 
1005, and cases cited. If therefore the business of 
buying and selling futures is gambling, it is not pro- 
tected by the inter-State commerce clause of the 
Constitution of the United States. As was well said 
by the solicitor-general in the argument of this case, 
that clause protects inter-State commerce, but does 
not protect inter-State gambling. For a discussion 
of a case somewhat analogous to this, see Forten- 
bury v. State, 47 Ark. 188.” 


—_>___—. 
INSURANCE—REFUSAL TO ARBITRATE. 
UNITED STATES SUPREME COURT, DEC. 15, 1890. 


HAMILTON Vv. Home Ins. Co. 
A policy of fire insurance provided for an appraisal of each 
article damaged or destroyed by fire, which appraisal was 
to be submitted as part of the proofs of loss, and that, in 
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case differences shall arise touching any loss or damage 
after proof thereof has been received, the matter shail be 
submitted to arbitrators, whose awara in writing shall be 
binding on the parties as to the amount of the loss. Held, 
that where the company received proofs of loss from the 
insured, without objection either as to their form or sub- 
stance, the refusal of the insured to submit to an award 
of arbitrators could not be pleaded in bar to an action on 
the policy, which did not contain any provision that no 
action should be maintained on it until after such award. 


N error to the Circuit Court of the United States 
for the Southern District of Ohio. 


Joseph Wilby and E. W. Kittredge, for plaintiff in 
error. 


Channing Riehards and C. H. Stevens, for defendant 
in error. 


Gray, J. This case resembles in some aspects that 
of Hamilton v. Insurance Co., 136 U. S. 242 (decided at 
the last term), but it is essentially different in import- 
ant and controlling elements. 

In that case, the effect of the provisions of the policy 
by reason of which it was held that the assured, hav- 
ing refused to submit to the appraisal and award pro- 
vided for, could not maintain his action, was thus 
stated by the court: ‘‘ The conditions of the policy in 
suit clearly and unequivocally manifest the intention 
and agreement of the parties to the contract of insur- 
ance that any difference arising between them as to 
the amount of loss or damage of the property insured 
shall be submitted, at the request in writing of either 
party, to the appraisal of competent and impartial per- 
sons, to be chosen as therein provided, whose award 
shall be conclusive as to the amount of such loss or 
damage only, and shall not determine the question of 
the liability of the company; that the company shall 
have the right to take the whole or any part of the 
property at its appraised value so ascertained; and 
that until such an appraisal shall have been permitted, 
and such an award obtained, the loss shal not be pay- 
able, and no action shall lie against the com pany. The 
appraisal, when requested in writing by either party, 
is distinctly made a condition precedent to the pay- 
ment of any loss, and to the maintenance of any ac- 
tion.”’ 136 U. S. 254, 255. That policy looked to asin- 
gle appfaisal and award, to be made as one thing, and 
by one board of appraisers or arbitrators, whenever 
any difference should arise between the parties, and to 
be binding and conclusive as to the amount of the loss, 
although not to determine the question of the liability 
of the company; and the policy contained, not only a 
provision that until sach an appraisal the loss should 
not be payable, but an express condition that no ac- 
tion upon the policy should be sustainable in any court 
until after such an award. 

In the case now before us, on the other hand, the 
appraisal and the award are distinct things, and to take 
place at separate times, and the effect assigned to each 
is quite different from that given to the appraisal and 
award in the other policy. The ‘ appraisal,” without 
which the loss is not payable, is required to be made 
not merely when differences arise as to its amount, 
but in all cases, and results in a mere ‘‘ report in writ- 
ing,’’ which is not declared to be binding upon the par- 
ties in any respect, and isin truth but a part of the 
proofs of loss. It is only by a separate and independ- 
ent provision, and when differences arise touching any 
loss “‘after proof thereof has been received in due 
form,”’ that the matter is required, at the request of 
either party, to be submitted to “arbitrators, whose 
award in writing shall be binding on the parties as to 
the amount of such loss, but shall not decide the lia- 
bility of this company under the policy;"’ and there 
is no provision whatever postponing the right to sue 
until after an award. The special defenses set up, with 
some tautology and surplusage, in the answer, reduce 





themselves, when scrutinized, to a single one, the 
plaintiff's refusal to submit to an award of arbitrators, 
as provided in the policy. This appears by the general 
frame of the answer, and by its speaking of the award 
as “an arbitration and the ascertainment of the said 
loss thereby,” and as “an appraisement by arbitra- 
tors,’’ as well as by the distinct averments that the 
defendant requested and the plaintiff declined a sub- 
mission to arbitration, and by the omission of any spe- 
cific allegation that the plaintiff neglected to procure a 
report of appraisers. The evidence introduced at the 
trial was to the same effect. Proofs of loss, sent by the 
plaintiff to the defendant, with a request that any de- 
fects in substance or form might be pointed out so that 
he might perfect the proofs to the defendant’s satis- 
faction, were received by the defendant, without then 
or afterward objecting to their form or sufficiency. 
The subsequent correspondence between the parties 
was evidently influenced in form by embracing insur- 
ances in different companies under policies with vari- 
ous provisions; but, as applied to the policy in suit, it 
manifestly related, and was understood by both par- 
ties to relate, not to a mere report of appraisers, but to 
an award of arbitrators which should bind both parties 
as to the amount of the loss. The instruction to the 
jury therefore that on the issues joined on the special 
defenses in the answer, and upon the evidence in the 
case, the plaintiff could not recover, was, in effect, a 
ruling that the plaintiff could not maintain his action 
because he had refused to submit the amount of his 
loss to arbitration. 

A provision in a contract for the payment of money 
upon a contingency that the amount to be paid shall 


be submitted to arbitrators, whose award shall be final. 


as to that umount, but shall not determine the general 
question of liability, is undoubtedly valid. If the con- 
tract further provides that no action upon it shall be 
maintained until after such an award, then, as was ad- 
judged in Hamilton v. Insurance Co., above cited, and 
in many cases therein referred to, the award is a con- 
dition precedent to the right of action. But when no 
such condition is expressed in the contract, or neces- 
sarily to be implied from its terms, it is equally well 
settled that the agreement for submitting the amount 
to arbitration is collateral and independent; and that 
a breach of this agreement, while it will support a sep- 
arate action, cannot be pleaded in bar to an action on 
the principal contract. Roper v. Lendon, 1 El. & El. 
825; Collins v. Locke, L. R., 4:App. Cas. 674; Dawson 
v. Fitzgerald, 1 Exch. Div. 257; Reed v. Insurance Co. 
138 Mass. 572: Seward v. City of Rochester, 109 N. Y. 
164; Jnsurunce Co. v. Pulver, 126 Tl. 329, 338; Crossley 
v. Insurance Co., 27 Fed. Rep. 30. The rule of law upon 
the subject was well stated in Dawson v. Fitzgerald, by 
Sir George Jessel, M. R., who said: ‘* There are two 
cases where such a plea as the present is successful. 
First, where the action can only be brought for the 
sum named by the arbitrator; secondly, where it is 
agreed that no action shail be brought till there has 
been an arbitration, or that arbitration shall be a con- 
dition precedent to the right of action. In all other 
cuses where there is, first, a covenant to pay, and, sec- 
ondly, a covenant to refer, the covenants are distinct 
and collateral, and tbe plaintiff may sue on the first, 
leaving the defendant ’’ ‘‘ to bring an action for not re- 
ferring,” or (under a modern English statute) “ to stay 
the action till there has been an arbitration.”’ 1 Exch. 
Div. 260. Applying this test, itis quite clear that the 
separate and independent provision in the policy now 
before us, for submitting to arbitration the amount of 
the loss, is a distinct and collateral agreement, and 
was wrongly held by the Circuit Court to bar this ac- 
tion. 

Judgment reversed, and case remanded, with direc- 
tions to set aside the verdict, and to take such further 
proceedings as may be consistent with this opinion. 
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LIBEL AND SLANDER -—. PRIVILEGED COM- 
MUNICATIONS—BILL OF PARTICULARS. 


NEW YORK COURT OF APPEALS, DEC. 2, 1890. 


Moore v. MANUFACTURERS’ NATIONAL BANE.* 

A bank sued its cashier on his bond for misappropriating its 
funds, and served a bill of particulars of the defalcation 
on defendants’ attorney in that action, which charged the 
funds to have been misappropriated “by collusion with 
the teller,” and gave toa representative of the sureties 
on the cashier's bond, at his request, a similar statement 
of the defalcation. There was no other publication. 
Held, that the statements were not privileged communi- 
cations, and were prima facie a libel upon the teller. 
PPEAL from Supreme Court, General Term, 

Third Department. 

Action by Amasa R. Moore against the Manufac- 
turers’ National Bank of Troy and Gleason, its cashier. 
A verdict for $200 damages was returned. n appeal 
by plaintiff the judgment entered on such verdict was 
affirmed by the General Term (4 N. Y. Supp. 378), and 
plaintiff again appeals. 


Matthew Hale, for appellant. 
R. A. Parmenter, for respondents. 


ANDREws, J. This is an action for libel. On the 
trial the plaintiff recovered a small verdict. He ap- 
pealed to the General Term from the judgment in his 
own favor, on the ground that the trial judge admitted 
improper evidence offered by the defendant, and also 
that he erroneously submitted to the jury the ques- 
tion whether certain facts alleged in the answer of 
the defendant, in mitigation of damages, existed, al- 
though there was an absence of any proof to sustain 
such allegations. It is claimed that by reason of these 
errors the plaintiff was prejudiced in respect to the 
award of damages. There is, we think, no doubt that 
errors were committed by the trial judge in the re- 
spects mentioned. The plaintiff is therefore entitled 
to a new trial unless the defendant is right in his con- 
tention that the alleged libel was a privileged publica- 
tion, and therefore no recovery whatever was justified. 
It will be sufficient to state very briefly the facts upon 
which the action is based, in order to present the ques- 
tion to be determined. In 1883 the Manufacturers’ 
National Bank of Troy, claiming that its cashier had 
misappropriated and embezzled the property and funds 
of the institution, brought an action on the cashier’s 
bond against the surviving surety and the representa- 
tives of a deceased surety to recover the amount of 
the alleged defalcation. The agent of some of the de- 
fendants in the action thereupon applied in writing to 
the attorneys of the bank for a statement of the claim. 
This was furnished, but not in detail, and the agent of 
the sureties, desiring fuller information, called at the 
banking-house of the bank and there had an interview 
with the cashier, and requested him to furnish as par- 
ticular and complete an account as he could ‘‘so that 
we could see how we stood.” In compliance with the 
request the bank, by its cashier, prepared and deliv- 
ered to the agent of the sureties a paper indorsed ‘‘ A 
partial statement in detail of the defalcations of A. B., 
late cashier of the Manufacturers’ National Bank of 
Troy,” which contained an itemized account, with 
dates and amounts constituting the claim. The ac- 
count comprised a statement of alleged false charges 
made by the cashier in tbe accounts of depositors, 
items for drafts and securities of the bank abstracted, 
and in addition items amounting in the aggregate to 
$16,621.95, entered in the account as “‘ cash items drawn 
from the bank by collusion with the teller, without the 
knowledge or authority of the officers of the bank.” 





* Reversing 4 N. Y. Supp. 378. 





The alleged libel for which this action is brought is 
founded on the words ** by collusion with the teller,” 
contained in this statement, and also on arepetition of 
the same words in a similar account subsequently fur- 
nished as a bill of particulars in the action, on the de- 
mand of the attorneys for the sureties. The plaintiff 
in the present action was the teller of the bank during 
the period of the alleged defaleations by the cashier, 
and no question is made but that the words “ by col- 
lusion with the teller,’ contained in the statement de- 
livered to the agent of the sureties, and in the bill of 
particulars, referred to him. It cannot admit of ques- 
tion that the publication was libellous, and sustained 
the action, unless the publication was, as claimed, 
privileged. It charged the plaintiff wfth complicity in 
the crime of embezzlement committed by the cashier. 
The words are susceptible of no other interpretation. 
The general doctrine of privilege as applied to actions 
for libel and slander is founded upon the reasonable 
view that in the intercourse between members of so- 
ciety, and in proceedings in legislative bodies, and in 
courts of justice, occasions arise when it becomes 
necessary or proper that the character and acts of in- 
dividuals should be considered and made the subject 
of statement or comment, and that in the interests of 
society a party making disparaging statements in re- 
spect to another on such a lawful occasion should not 
be subjected to civil responsibility on an action of this 
character, although such statements might be untrue. 
The law of privilege has been stated by judges in dif- 
ferent forms of words, but the comprehensive defini- 
tion of Blackburn, J., in Davies v. Snead, L. R., 5 Q. 
B. Div. 611, as applied to communications between in- 
dividuals, is especially worthy of notice. ‘* Where,” 
says that learned judge, ‘‘a person is so situated that 
it becomes right in the interests of society that he 
should tell a third person certain facts, then if he, 
bona fide and without malice, does tell them, it is a 
privileged communication.” 

There are many examples in the books of communi- 
cations held to be privileged, where the same words, if 
used other than on a lawful occasion, would be libel- 
lous, but which, by reason of the occasion when they 
were published or spoken, will not sustain an action, 
although proved to be untrue, unless proved to have 
been spoken maliciously. The cases of charges made 
in giving the character of a servant, or in answering an 
authorized inquiry concerning the solvency of a trades- 
man, or where the communication was confidential 
between parties having a common interest in the sub- 
ject to which it relates, are illustrations. Bronson, J., 
Washburn v. Cooke, 3 Den. 112. In these and like 
cases the privilege is not absolute, but conditional, that 
is to say, the occasion being lawful the communication 
is prima facie privileged, and rebuts the inference of 
malice which would otherwise arise, and imposes on 
the plaintiff who prosecutes au action of slander or 
libel the burden of proving that the defendant was 
moved by actual malicious intent in making the com- 
munication, and failing in that, he fails in the action. 
But as has been said, if the occasion is not a privileged 
one, the same words may give a right of action, as 
where an employer, being under no duty, legal, moral 
or social, to give information, makes defamatory state- 
ments affecting the servant’s character, or where a per- 
son, under like circumstances, imputes insolvency toa 
trader. In such cases the law presumes both malice 
and the falsity of the words, and the defendant is li- 
ble for damages unless he can prove that the words 
were true. 

There is another class of privileged communications 
where the privilege is absolute. They are defined in 
Hastings v. Lusk, 22 Wend. 410. In this class are in- 
cluded slanderous statements made by parties, counsel 
or witnesses in the course of judicial proceedings, and 
ajso libellous charges in pleadings, affidavits or other 
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papers used in the course of the prosecution or defense 
of an action. In questions falling within this absolute 
privilege tbe question of malice has no place. How- 
ever malicious the intent, or however false the charge 
may have been, the law, from considerations of pub- 
lic policy, and to secure the unembarrassed and efli- 
cient administration of justice, denies to the defamed 
party any remedy through an action for libel or slan- 
der. This privilege however is not a license which 
protec.s every slanderous publication or statement 
made in the course of judicial proceedings. It extends 
only to such matters as are relevant or material to the 
litigation, or at least it does not protect slanderous 
imputations plainly irrelevant and impertinent, vol- 
untarily made, and which the party making them 
could not reasonably have supposed to be relevant. 
Ring v. Wheeler. 7 Cow. 725; Hastings v. Lusk, 22 
Wend. 410; Gilbert v. People, 1 Den. 41; Grover, J., 
Marsh v. Ellsworth, 50 N. Y. 309; Rice v. Coolidge, 121 
Mass. 393; McLaughlin v. Cowley, 127 id. 316. Where 
the claim of privilege is interposed as a defense to an 
action for libel or slander, it is not the test of privilege 
that the words were uttered or published on a privi- 
leged occasion, or that a part of the communication 
was protected by privilege. Where there are several 
distinct charges, some privileged and some not privi- 
leged, those not privileged are not justified by the 
charges that are privileged. Clarke v. Roe, 4 Ir. C. L. 
1; Tuson v. Evans, 12 Adol. & El. 733; Warren v. War- 
ren, ] Cromp., M. & R. 250. The policy upon which the 
doctrine of privilege rests does not call for an exten- 
sion of the privilege tu such cases. The public inter- 
ests are sufficiently protected when the privilege is 
limited to communications which fairly ought to have 
been made, or in case of judicial proceedings, to mat- 
ters not wholly outside of the cause. But no strained 
or close construction will be indulged to exempt a 
a case from the protection of privilege. Both occasions 
on which the publication in this case was made were 
privileged ; that is to say, it was the right of the sure- 
ties to receive, and it was the reasonable duty of the 
defendants to give, all proper information bearing 
upon the claim made by the bank against the sureties. 
The occasion therefore justified the bank in disclosing 
the fact relating to the alleged defalcation of the cash- 
ier, and even if the bank was misinformed, and there 
had been no defalcation in fact, such information was 
privileged, and the cashier could have maintained no 
action unless perhaps in respect to the first publication 
on proof of actual malice. But the incorporation into 
the publication of the statement that the teller acted 
in collusion with the cashier was, so far as appears, 
wholly irrelevant and unnecessary. The teller was not 
a party to the bond or to the suit. There was no issue 
which called for an investigation of the teller’s con- 
duct. The information that the teller had been in 
complicity with the cashier was not in response to any 
inquiry made by the defendant. The information did 
not on its face explain, or tend to explain, or establish 
any fact relevant to the defendants’ case against the 
sureties, nor can it be seen how knowledge of the fact 
communicated would be of advantage to the sureties. 
If upon any ground, the information was relevant or 
material, as no such ground appears on the face of the 
publication, we are not at liberty to assume its exist- 
ence. The burden of showing its relevancy, under the 
circumstances, was upon the defendants. It is not im- 
possible that a narration on the trial of the facts as to 
the defaleation of the cashier might incidentally in- 
volve a disclosure of the acts of the teller, but this did 
not, we think, justify the defeudants in the publica- 
tion, in advance, of the defamatory matter as to the 
teller, not so faras appears, having any relevancy to 
the liability of the sureties on their bond. Prima facie 
the publication was not privileged. The ordinary con- 
sequence follows that malice is presumed from the de- 


famatory nature of the publication, and the defend- 
ants must rely for their defense upon a justification 
(which was not attempted) or upon proof in mitigation 
of damages. The cases of Klinck v. Colby, 46 N. Y. 
427, and Marsh v. Ellsworth, 50 id. 309, are not incon- 
sistent with the conclusion we have reached. Both 
cases recognize the rule that the question of privilege 
depends upon there being a lawful occasion for speak- 
ing and the use of words pertinent to that occasion. 

The conclusion reached requires a reversal of the 
judgments at the Circuit and General Term, and a di- 
rection for a new trial. 

Judgments reversed. 


Rueer, C. J., and Fincn, PecKHAM and GRAY, JJ., 
concur. 


O’ BrIEN, J. (dissenting). The plaintiff appeals from 
a judgment of $200, in his own favor, recovered in an 
action for damages by reason of the publication of an 
alleged libel. A reversal of the judgment is sought 
upon the ground that certain rulings made at the trial 
were erroneous and so prejudiced the plaintiff's case 
that the verdict was wholly inadequate to the injury 
sustained. One of the most prominent of the rulings 
complained of is the admission of proof, in behalf of 
the defendant, of the names of the directors who had 
charge of the management of the defendant at the time 
of the publication of the paper which is the subject of the 
action. The General Term was of the opinion that the 
publication was privileged, and as the plaintiff was not, 
upon the facts, entitled to recover any thing, in this 
view, the rulings, even if wrong, were immaterial. 
The point was raised by the defendant at the trial, by 
motion for a nonsuit, at the close of the plaintiff's case, 
and again before the case was sent to the jury. If the 
views of the court below, concerning the character of 
this publication, are correct, it must be admitted that 
the plaintiff has no ju8t ground to complain, having 
recovered a small verdict, when he was not entitled to 
any. In order to get a clearer view of the question, a 
brief statement of the factsis necessary. During many 
years prior to September, 1882, the plaintiff was em- 
ployed by defendant as its teller, and during the same, 
or a part of the time, one Wellington was its cashier, 
but their relations as officers or employees of the de- 
fendant terminated about that date. The cashier had 
given a bond for the faithful performance of his du- 
ties, and the defendants claimed that the sureties were 
liable thereon, for the reason that the cashier had ab- 
stracted or misapplied the funds of the bank, and was 
in default in his accounts, as such cashier, in a sum 
amounting to several thousand dollars. The bond was 
signed by the cashier and five persons as sureties, of 
whom one, John M. King, died prior to the alleged 
breach thereof by the cashier, or prior to its discovery, 
and his daughter, Mrs. Daniels, and one Enos were 
appointed administrators. In the month of June, 1883, 
suit was brought by the bank on this bond, and the 
personal representatives of the deceased surety above 
named were made defendants with the other sureties, 
one of whom interposed an answer. The defendant 
thus answering procured an order from the court re- 
quiring the bank to furnish a bill of particulars of its 
claim, which was furnished, verified by the defendant 
Gleason, the new cashier of defendant, January 2, 1884, 
and served by the attorneys for the bank on the at- 
torneys who appeared for the surety, answering, about 
the same date. This is the paper containing the libel- 
lous matter upon which the complaint in this suit is 
based. It was entitled in the action by the bank 
against the sureties and contained adetailed statement 
of the items and dates of the funds which it was 
claimed the defaulting cashier had misappropriated. 
Some of the items were distinguished from the rest by 
a heading in these words: ‘‘Cash items drawn from 
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knowledge of the officers uf the bank.’’ These items 
were quite numerous, and amounted in the aggregate 
to $16,621.95. Before the service of this paper, and 
shortly after the commencement of the suil on the 
bond by the bank, Judge Daniels, in behalf of his wife, 
who was a defendant, as administratrix of her father, 
one of the sureties, called at the bank and requested 
Gleason, the cashier, to furnish him a statement of the 
claim of the bank upon the bond, in order, as he states, 
“to get a more complete account of the misappro- 
priations.”” He told the cashier that he wanted as 
complete a statement as he could get, ‘“‘so that we 
could see how we stood ” and ** what the facts were.” 
After some further conversation the cashier prom- 
ised to make such a statement, which he did in sub- 
stantially the same form as the bill of particulars in 
the suit, and Judge Daniels, on a day subsequent, 
called again, and it was delivered to him, either by 
the cashier himself or some one in his presence. There 
is no dispute as to these facts, from which it will be 
seen that the only reference to the plaintiff contained 
in either statement is through the use of the words, 
“by collusion with the teller.” The plaintiff's case 
then must stand, if at all, upon the publication of this 
paper on two different occasions, and in two ways: 
First, by the delivery of the same to Judge Daniels, 
who was interested in theclaim upon the bond, and 
who had the right to inquire as to all the facts, of 
the cashier of the defendant, with a corresponding 
right and duty, and again by the delivery of the paper, 
by defendant, to its attorneys in the suit upon the 
bond, for service in the regular course of judicial pro- 
ceedings, and in compliance with an order directing 
a bill of items to be served. It is necessary therefore 
to refer to what, in the law of libel, is known as two 
classes of privileged communications, namely, where 
the party publishing and the party to whom deliv- 
ered have a common interest in the matter to which 
the publication relates; and such publications as are 
made in the conduct and progress of a suit, in a court 
of justice. The bill of particulars was but an am- 
plification of the pleadings, and stands upon the same 
ground as the complaint would had the bank been 
required, by order, to make it more definite and cer- 
tain. In this class of publications the privilege is said 
to be as broad and absolute as in the case of words 
spoken by a member of a legislative body, however 
false and malicious the statement may be, providing 
it be relevant and pertinent to the issue or question 
involved. Hastings v. Lusk, 22 Wend. 410; Odgers 
Sland. & L. 190-192. 

The privilege attached to the class first mentioned is 
not absolute, but conditional and prima facie only, and 
can always be overcome by proof on the part of the 
plaintiff of express malice. Publications between par- 
ties, relating to matters of business in which they have 
a mutual interest, differ from those in judicial pro- 
ceedings, in respect to privilege, in a very important 
particular. Inthe former case the party injured by 
defamatory words may still maintain an action, for the 
privilege only puts upon him the burden of proving 
malice in fact, while in the latter class the privilege is 
an absolute bar, however false and malicious the pub- 
lication may in fact be. But the broader and more 
absolute privilege which the law gives to defamatory 
publications made in the course of judicial proceed- 
ings must necessarily include the minor, and a limited 
privilege which attaches to such publications, when 
made between parties mutually interested, in matters 
of business or of a confidential nature. Hence, if the 
publication in question, made to Judge Daniels, was 
privileged, it must necessarily follow that the delivery 
by the defendant of the same paper to its own attor- 
neys, who had charge of the suit upon the bond, for 
service incompliance with an order of the court, is 


protected by at least alike privilege, because the oc- 








casion of the publication and the circumstances under 
which the paper was delivered, removes the presump- 
tion of malice as much in the one case as in the other. 
The question then is whether the delivery by the de- 
fendant of the paper to Judge Daniels, under the cir- 
cumstances disclosed by the evidence, was a privileged 
communication. Malice is an essential element to jus- 
tify a recovery in any action to recover damages fora 
libellous publication. There are different modes of 
proving it according to the circumstances under which 
the publication is made. In the case of defamatory 
publications, not privileged, the law infers or presumes 
malice; but if the publication be privileged, and the 
privilege is not absolute, the plaintiff must prove 
malice in fact like every other essential fact. in the case, 
If the publication in this case is of such a nature, and 
was made under such circumstances, as to remove the 
legal presumption of malice, the plaintiff was not enti- 
tled to recover, as it is not claimed that he gave any 
proof from which malice in fact could have been 
found. Privileged communications, of the character 
now under consideration, have been the subject of 
definition by courts and text writers since actions of 
libel and slander were known. 

It is sufficient, for all purposes of this appeal, to re- 
fer briefly to what this court has held from time to 
time on that question. In Lewis v. Chapman, 16 N. 
Y. 374, Judge Selden, speaking for the court, said: 
* Where the communication is made bona fide, in an- 
swer to inquiries from one having an interest in the 
information sought, or where the relation between the 
parties by whom and to whom the communication is 
made, is such as to render it reasonable and proper 
that the information should be given, it will be re- 
garded as privileged.”” In Klinck v. Colby, 46 N. Y. 
427, Judge Folger, speaking for the court, said that a 
privileged communication was one where ‘the occa- 
sion on which it was made rebuts the inference arising, 
prima facie, from a statement prejudicial to the char- 
acter of the plaintiff, and puts it upon bim to prove 
that there was malice in fact, and that the de- 
fendant was actuated by motives of personal spite and 
ill will,” and that ‘‘ such an occasion is when a com- 
munication is fairly made by a person in the discharge 
of some private or public duty, legal or moral, or in 
the conduct of his own affairs, in matters where his in- 
terests are concerned.”’ And again: “A written com- 
munication between private persons, concerning their 
own affairs, is prima facie privileged, and though all 
this was said is under mistake, yet the words are not 
for that reason alone actionable. * * * Where both 
the party making and the party receiving the com- 
munication have an interest in it, it has never been 
doubted that it was privileged.’’ In Hamilton v. Eno, 
81 N. Y. 116, Judge Folger, again speaking for the 
court on this point, said: ‘There are certain com- 
munications which are privileged and prima fucie ex- 
cusable because of the occasion; that is, they will not 
be deemed libellous, though the party making them 
may not be able to prove them to be true, and may in 
fact be wrong in thinking them to be so. The effect of 
the privilege is this, that the law will not imply malice 
from the fact of the publication, and without malice 
express or implied there is no libel. To make the au- 
thor of the charge liable in such case actual malice 
must be shown to have moved him.”’ In Byam v. Col- 
lins, 111 N. Y. 148, Farl, J., giving the opinion of the 
court as to what constituted a privileged communica- 
tion, quoted the definition given by Lord Campbell in 
Harrison v. Bush, 5 El. & Bl. 344: ** A communication 
made bona fide upon any subject-matter in which the 
party communicating has an interest, or in reference to 
which he has a duty, is privileged if made to a person 
having a corresponding interest or duty, although it 
contained criminating matter which, without this 
privilege, would be slanderous and actionable; and 
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this though the duty be not a legal one, but only a 
moral or social duty of imperfect obligation.”’ 

It will be seen from these cases and others that might 
be cited that the privilege does not depend upon the 
caution which the person making the communication 
uses in the selection of proper words, or his care in 
avoiding the use of matter not strictly relevant or per- 
tinent, but upon the occasion and the circumstances 
that gave rise to the statement. The publication may 
be false and defamatory, and a court might be able to 
see that it was unnecessary and irrelevant, yet it is 
privileged if made under such circumstances and on 
such occasion as to remove from it the legal inference 
or presumption of malice, and a recovery can be had 
only when express malice is proved. Vanderzee v. 
Mc@fregor, 12 Wend. 545; Washburn v. Cooke, 3 Den. 
110. The case of Klinck v. Colby, supra, cannot be dis- 
tinguished from this, either in the principle decided 
or in its general features upon the facts. In that case 
certain New York merchants signed a paper in which 
they stated that they had been ‘‘robbed and swin- 
dled ” by six persons named therein, and they agreed 
mutually to bear the expenses of prosecuting them 
criminally, and to contribute equally toward the pay- 
ment of any judgment recovered against any of the 
parties signing the paper arising by reason of any 
criminal complaint made against the accused persons 
by any of the signers. This court held that the publi- 
cation was privileged, and no recovery could be had 
without proof of express malice. In its legal and 
moral features that case, as it seems to me, was much 
stronger for the plaintiff than the one at bar. That 
paper was an agreement on the part of the defendants 
to furnish money for the expenses of a prosecution on 
a charge of crime, a duty which devolves upon the pub- 
lic authorities, while in this case the paper is one de- 
livered by the cashier, or some employee of a bank, to 
a person interested in the payment of a claim which it 
held. Granting that the purpose and motive of fur- 
nishing money to aid in the punishment of a crime 
may be lawfui, and even laudable, it is still difficult to 
see why the use of the terms ‘“‘robbed and swin- 
died’’ was at all necessary or relevant. While this 
court said that they were not irrelevant, it is plain 
enough that the decision went upon the ground that 
the circumstances under which the publication was 
made removed the presumption of malice. The argu- 
ment of the learned counsel for the plaintiff assumes 
that the privilege does not exist if the reference to the 
plaintiff was not germane to the subject of the inquiry. 
If it be conceded that the reference to the plaintiff was 
unnecessary and irrelevant, yet it was published on an 
occasion and under circumstances that rendered the 
whole paper prima facie privileged, and even a state- 
ment not strictly relevant, in the view of this court, 
is not actionable except upon proof of actual malice, 
and the mere publication of the paper on the occasion, 
and under the circumstances disclosed, did not prove 
that fact. Moreover it is not quite clear that the state- 
ment was irrelevant, and so known and understood 
by the parties. The application of Judge Daniels called 
for all the facts and as full a statement as he could get, 
and in response to that the defendant might properly 
state the manner of the defalcation and the persons 
who were supposed to have aided in it without respon- 
sibility except upon proof of express malice. The an- 
swer alleged that there was a prior defalcation, known 
to the defendant, and not disclosed to the sureties, an 
allegation which called fora full statement as to the 
manner in which the funds were abstracted and that 
fact concealed; and certainly the reference to the 
plaintiff in this paper was as relevant and pertinent to 
the general subject as was that designating the plaintiff 
as one who had “‘ robbed and swindled,” contained in 
the paper in Klinck v. Colby, supra. In such cases it is 
the actual malicious intent, and not the strong or ir- 





relevant words, that constitutes the libel, and 1n this 
case such intent was not established. The privilege 
arising from the circumstances was sufficient to repel 
all presumptions of malice, and therefore the burden 
was put upon the plaintiff to show that it existed in 
fact. The learned counsel for the plaintiff may possi- 
bly be correct in his position that the defendant could 
have transacted its business with Judge Daniels and 
its own attorneys without making any such reference 
to the plaintiff as it did; but that circumstance is of 
no importance in support of an allegation of express 
malice. In the language of Judge Sheldon, in Lewis v. 
Chapman, supra: “AIL that is necessary to entitle 
such communications to be regarded as privileged is 
that the relations of the parties should be such as to 
afford reasonable ground for supposing an innocent 
motive for giving the information, and to deprive the 
act of an appearance of officious intermeddling with 
the affairs of others.’’ It has been held that no action 
lies against a party who, in the course of a legal pro- 
ceeding, makes an affidavit in support of a summons 
taken out in such cause, which is scandalous, false and 
malicious, though the person scaudalized, and who 
complained, was not a party to the cause. Henderson 
v. Broomhead, 4 Hurl. & N. 569. There is no good rea- 
son for limiting or weakening the rule of privilege ap- 
plicable to publications made by one to another in re- 
gard to matters of business in which both are inter- 
ested. Whenever such occasions are used as a cover 
to gratify personal spite, by intentionally or wantonly 
assailing personal reputation, ample redress can always 
be given to the injured party upon proof that the pub- 
lication was actually inspired by malicious motives; 
and this is sufficient for every purpose of justice. 

The General Term was correct in holding that the 
matter was privileged, and its judgment should be af- 
firmed. 


EARL, J., concurs. 





NUISANCES — SLAUGHTER-HOUSES — DE- 
CREE. 


MICHIGAN SUPREME COURT, DEC. 24, 1890. 


BALLENTINE V. WEBB. 


In a suit to enjoin defendant from maintaining a nuisance by 
carrying on a slaughter-house, in the vicinity of com- 
plainants’ residences, it appeared that when the business 
was established the region was comparatively uninhabited, 
and most of the residences had been erected since then; 
that other slaughter-houses and stock-yards were in ope- 
ration within a short distance; and that a railroad ran 
near it Held, that a slaughter-house, although it caused 
some discomfort, did not constitute a nuisance in such a 
neighborhood, independently of the manner in which it 
was carried on. 

The noise made by hogs kept in confinement for the purpose 
of slaughter, being to some extent unavoidable, does not 
constitute such a nuisance as would justify equity in de- 
stroying defendant’s business, in order to abate it. 

A decree enjoining defendant from so conducting his business 
as to become offensive to complainants is too indefinite ; 
and it appearing that its offensiveness could be largely 
avoided thereby, defendant should be required to remove 
daily in closed wagons all refuse, to cleanse and disin. 
fect his premises daily, and to provide pens sufficient to 
hold his hogs without crowding, so as to render them 
less noisy . 

Complainants are not entitled to any decree on the ground 
that the existence of defendant’s business depreciates the 
value of their property, since they have an adequate 
remedy at law therefor. 


PPEAL from Circuit Court, Wayne county, in 
Chancery. George 8S. Hosmer, J. 
Parker & Burton, for complainants. 
Conely, Maybury & Lucking, for defendant. 
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CantLt, J. The complainants are the owners of, 
and occupy as residence property, lands in the north- 
ern part of the city of Detroit, lying between Trum- 
bull avenue and Twelfth street, and between Merrick 
avenue and Kirby street. The neighborhood is a new 
one, as a residence part of the city, the complainants 
having for the most part moved there within a year 
prior to the filing of their bill in 1887. In the spring of 
1886, the defendant had erected a slaughter-house on 
the south-east corner of Twelfth and Kirby streets, 
the cost of which was something over $4,000. Before 
doing so, he testified that he had acquired permission 
from the common council. In the near neighborhood 
was King’s cattle-yard and Wreford's slaughter- house, 
both of which had been in operation some years. De- 
fendant was engaged principally in slaughtering hogs. 
The hogs were received by rail, and were unloaded 
from a side track near the slaughter-house to the num- 
ber of about three hundred a week. They were usu- 
ally kept in the yard at least over night, and some- 
times twenty-four hours, to cool off before killing. 
Sometimes car-loads of hogs intended for King’s stock- 
yards, as well as for the defendant’s, would stand 
upon the track for several hours at a time, and would 
make considerable noise by squealing. Complainants 
allege in their bill that the swine confined in defend- 
ant’s yards produce a large amount of manure and 
filth, and give off an offensive, sickening and unwhole- 
some stench, and that at times it becomes so unen- 
durable that the inhabitants, of whom complainants 
form a part, are compelled to leave their homes; that 
the confined swine make a great disturbance and noise 
by squealing so loudly as to awaken persons from 
sleep, aud so constantly as to disturb inhabitants at 
all times, both day and night. It is alleged, that in 
consequence of the business carried on by defendant, 
the land in the vicinity has become depreciated in 
value, and complainants charge that the stench arising 
from said swine, and from tbe drying hair taken from 
the slaughtered hogs and from the said slaughter- 
Louse, constitutes a nuisance, and that the noise and 
disturbance made by said swine in confinemant con- 
stitutes a nuisance; that such nuisances are greatly in- 
jurious to the health, comfort and property interests 
of the complainants; that the injury to the complain- 
ants’ bealth and comfort cannot be measured by moune- 
tary value; that the injury to their property interests 
is upward of $5,000; and that for such injury to their 
health, comfort aud property, they are without any 
adequate relief except in equity. The prayer of the 
bill is for preliminary and perpetual injunction to re- 
strain defendant from further using or employing his 
property fora slaughter-house, wherein to slaughter 
swine, or any other animals, and from employing the 
same for the purposes of confining therein quantities 
of swine or other animals for the purpose of slaughter- 
ing them, and for using the same or any part of it asa 
drying-yard for drying hair or bristles taken from the 
slaughtered swine; also for general relief. 

Defendant answered admitting that he owned and 
operated the slaughter-house at the place stated in the 
bill, and for purposes substantially as charged, but de- 
nied that the place was uncleanly, or gave out noisome 
or unwholesome smells, or that the same was a nui- 
sance inany way. Says that the slaughter-house had 
been erected, and was carried on, after the newest and 
most approved methods, and was kept as clean as is 
possible for such a place to be kept; that it had been 
constructed expressly for the purpose for which he 
was using it, and that if he should be prevented from 
making such use of it the value of the property amount- 
ing to about $5,000 would be almost wholly destroyed ; 
that when defendant bought and built there, there 
were very few buildings in the neighborhood; and 
that as yet, the neighborhood was sparsely settled. 
The cuse was heard before Hon. George 8. Hosmer, 








Circuit judge, a large number of witnesses being ex- 
amined on each side, and the testimony being very 
conflicting. Upon the part of the complainants, the 
testimony tended to show that the people living in the 
vicinity of the defendant’s slaughter-house were an- 
noyed, especially during the summer months, by offen- 
sive smells coming from the direction of the defend- 
ant’s place; that these smells were in some instances 
so offensive as to make the parties sick. It also ap- 
peared that people were kept awake at night by the 
squealing of hogs confined in defendant’s yard. It does 
not clearly appear from the complainants’ proof how- 
ever whether the offensive smells of which they com- 
plain were such as were necessarily connected with a 
slaughter-house for the slaughtering of hogs main- 
tained in a proper manner, or whether such smells 
were due to the improper conduct of the business, and 
in consequence of defendant’s neglect to keep the place 
in as clean a condition as the same could be kept with 
proper care. There was evidence tending to show that 
defendant was in the habit of spreading the hair 
scraped from the slaughtered hogs upon the ground to 
dry before sending the same to market, and some of 
the witnesses thought that much of the unwholesome 
smell came from this hair. On the part of the defend- 
ant, the testimony tended to show that great care was 
used by defendant to keep the place clean and whole- 
some; that the manure and other offal was removed 
every day by wagons to a distance in the country; 
that much of the noise with which complainants found 
fault came from the sqealing of hogs standing in cars 
on the track intended for King’s stock-yards. A con- 
siderable number of witnesses called by the defense, 
who lived in the neighborhood where defendant’s 
business was carried on, testified that they had never 
noticed any offensive smells, and were never disturbed 
by the squealing of hogs. The court below found as a 
fact that in the prosecution of the business conducted 
by the defendant he has, at various times, been guilty 
of maintaining a nuisance in the noxious and offensive 
odors from the confined swine, and from swine in the 
process of being slaughtered, and has also been guilty 
of maintaining a nuisance in the offensive odors from 
the drying hair and bristles taken from the slaugh- 
tered swine, and that at times, depending on the state 
of the weather or the direction of the wind, such nui- 
sances have been unbearable. The decree however 
did not order the defendant to cease using the place 
as a slaughter-house altogether, but decreed that de- 
fendant refrain from using or employing the buildings 
and sheds erected on defendant’s premises for the pur- 
pose of a slaughter-house wherein to slaughter hogs in 
such a way as to be offensive to, or become a nuisance 
to the complainants; and that defendant desist and 
refrain from using or employing the said inclosure or 
buildings fur the purpose of confining therein quanti- 
ties of swine or other animals in such a way as to be 
offensive to, or to be a nuisance to the complainants, 
or any of them; and that defendant desist and refrain 
from using said inclosure, or any part thereof, as a 
drying-yard in which to dry hair or bristles taken 
from the slaughtered swine. And the complainants 
were given leave to apply to the court for a further or- 
der enjoining or restraining defendant from using his 
premises in any wise for the purpose of slaughtering 
or confining swine, if it shall appear that the further 
use of said buildings and inclosure by said defendant 
be offensive or noxious to the complainants, or any of 
them, because of the noises arising from the swine, or 
because of disagreeable odors arising from the inclos- 
ure caused by confining swine therein. From this de- 
cree, complainants and defendant have both ap- 
pealed. 

On the part of the complainants, it is insisted that 
the decree falls short of giving them the relief to which 
they are entitled, because having adjudged the de- 
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fendant’s business to be a nuisance, such judgment 


was not followed by an injunction perpetually re- 
straining defendant from further carrying on such 
business. On the part of the defendant, it is claimed 
that the complainants were not entitled to any relief 
under their bill and the proofs made, for the reasons: 
First, That it does not appear from the bill that the 
defendant is maintaining such a business as is a nui- 
sance per se; that it does not appear from the bil] but 
that the offensive odors arise from causes which can be 
remedied without any serious interference with the 
conduct of defendant’s business; that there is no alle- 
gation in the bill, and substantially no proof, that de- 
fendant’s slaughter-house is of itself a nuisance. Sec- 
ond, It is claimed that the decree gave no relief to 
complainants, and that upon facts found by the Cir- 
cuit judge, the bill ought to have been dismissed. 
Without attempting to review the voluminous testi- 
mony in this record, we have arrived at the following 
conclusions: 

1. The defendant’s business is not of such a charac- 
ter as, when properly conducted, to constitute a nui- 
sance in the neighborhood where it is situated. This 
is practically conceded by complainants; and if it were 
not, we should not be willing to hold, as a matter of 
law, that a business so necessary and important as 
that in which defendant is engaged, and which his 
own profit and the convenience of the city requires 
should be conducted within reasonable distance of 
the market which he supplies, was of necessity a nui- 
sance, independent of the manner in which it was con- 
ducted. 

2. The noise made by hogs kept in confinement for 
the purpose of slaughter, being to some extent un- 
avoidable, does not constitute such a nuisance as 
would justify a court of equity in destroying defend- 
ant’s business for the sole purpose of ridding a 
neighborhood of such noise. We do not intend by this 
to intimate that we regard the squealing of pigs as a 
soothing sound. We have no doubt that such noises 
are more or less annoying to some people, depending 
somewhat upon their peculiar temperament. Some 
of complainants’ witnesses testified that they did not 
notice the squealing of the pigs, which annoyed other 
members of the family; but in this age of steam and 
iron, the squealing of a pig is scarcely to be heard amid 
the multitude of greater noises that everywhere as- 
sault the ear. Within a short distance of defendant’s 
place, and nearer to some of complainants than the 
slaughter-house, are the railroad tracks, over which 
run the engines with their shrieking whistles, louder 
than the squealing of a thousand hogs, in chorus, and 
their automatic bells, ringing at all times of the day 
and night, and yet none of the complainants would 
think of removing the railroad from their neighbor- 
hood because of the distressing noises which arise 
therefrom. 

3. Complainants are not entitled to a decree which 
would interfere with defendant’s business on the 
ground that the existence of it in that neighborhood 
depreciates the value of their property. As tosuchin- 
jury, if any, complainants have an adequate remedy 
atlaw. Wood Nuis. 946; Attorney-General v. Nichol, 
16 Ves. 342; Zubriskie v. Railway Co., 13 N. J. Eq. 314; 
2 Story Kq. Jur., § 925. 

4. We are satisfied that defendant has not, at all 
times, conducted his business with as much care to 
cleanliness as he ought. His counsel urged that the 
testimony fails to locate any offense arising from the 
slaughter-house proper. If this be granted we fail to 
see the force of it. Complainants are not required to 
nicely discriminate as to the origin of offensive smells. 
The evidence is convincing that they come from de- 
fendant’s place of business, and his business must be 
regarded as including all that is incident to it. The 
defendant insists that this business can be carried on 





so as not to be injurious to the health, or seriously of- 
fensive to complainants. The decree of the Circuit 
Court recognized this possibility, and undertook to 
give defendant time and opportunity to abate the nui- 
sauce complained of without requiring him to stop his 
business altogether. The trouble with the decree is 
that it fails to point out specifically what defendant is 
required to do in order to comply with its require- 
ments. To adjudge that defendant should so conduct 
his business as not to be offensive is to give him no 
rule of conduct which the law had not before pre- 
scribed. The decree should have specifically pointed 
out the things that defendant was required to do, and 
to refrain from doing, in order to abate the nuisance 
which the court found to exist. 

5. Defendant’s business, established under the cir- 
cumstances of this case, and conducted by him on his 
own premises, will not be enjoined because it cannot 
be carried on without some degree of offense and an- 
noyance to those living near it. It is only when it 
reaches the point of discomfort where it becomes in- 
jurious to health that the injury can be said to be ir- 
reparable so as to call forth the extraordinary power 
of acourt of chancery to destroy it. So careful is the 
law of human life and health that no consideration of 
mere property rights can be allowed to weigh against 
them. Asto other wrongs, they can, for the most 
part, be compensated in damages. In the recent case 
of People v. Lead Works, 46 N. W. Rep. 737, the rule 
in a case at law was stated by Mr. Justice Grant as 
follows: ‘‘ The defendants cannot be protected in the 
enjoyment of their property, and the carrying on of 
their business, if it becomes a nuisance to people living 
upon the adjoining properties, and to those doing 
legitimate business with them. Whenever such a busi- 
ness becomes a nuisance, it must give way tothe rights 
of the public, and either devise some means to avoid 
the nuisance or must remove or cease its business. It 
may not be continued to the injury of the health of 
those living in its vicinity. This rule is founded both 
upon reason and authority. Nor is it of any conse- 
quence that the business is a useful one, or necessary, 
or that it contributes to the wealth and prosperity of 
the community. Wood Nuis., §19; Queen v. Train, 2 
Best & S. 640; Works v. Railroad Co., 5 McLean, 425; 
Republica v. Caldwell, 1 Dall. 150; Ross v. Butler, 19 
N. J. Eq. 296; Robinson v. Baugh, 31 Mich. 290. It is 
true, that in places of population and business, not 
every thing that causes discomfort, inconvenience and 
annoyance, or which perhaps may lessen the value of 
surrounding property, will be condemned and abated 
asanuisance. It is often difficult to determine the 
boundary line in many such cases. The carrying on 
of many legitimate businesses is often productive of 
more or less annoyance, discomfort and inconvenience, 
and may injure surrounding property for certain pur- 
poses, and still constitute no invasion of the rights of 
the people living in the vicinity. Such a case was Gil- 
bert v. Showerman, 23 Mich. 448."" In Cleveland v. Gas- 
light Co.,20 N. J. Eq. 205, the rule was stated more 
broadly: ‘‘Any business, however lawful, which causes 
annoyances, which materially interfere with ordinary 
comfort physically of human existence, is a nuisance 
that should be restrained; and smoke, noise and bad 
odors, even when not injurious to health, may render 
a dwelling so uncomfortable as to drive from it any 
one not compelled by poverty to remain. Unpleasant 
odors, from the very constitution of our nature, ren- 
der us uncomfortable, and when continued or repeated 
make life uncomfortable. * * * The only question 
is, what amounts to that discomfort from which the 
law will protect? The discomforts must be physical, 
not such as depend upon taste or imagination.’’ This 
language was used ina case where the court was asked 
to restrain the defendants from erecting or carrying on 
their gas-works at the place at which they had begun 
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t5 erect them or in the neighborhood of that place, 
and although the court declined to grant the injunc- 
tion on the ground that it did not clearly appear that 
the works, “ when completed, would be a nuisance,”’ 
the foregoing rule was clearly stated as one that would 
govern the court in dealing with the company should 
complaint afterward be made. The facts in that case 
were that defendants proposed to erect their gas-works 
in a populous residence portion of the city of Newark, 
and such a case is to be distinguished from this, where 
defendant erected his place of business at the outskirts 
of the city, and in a locality where similar kinds of 
businesg were already established. Most of the com- 
plainants had moved into this neighborhood since the 
defendant's business was established; and although 
they have a right to be protected from nuisances that 
endanger the health of themselves or their families, a 
a court of equity, in determining whether it will de- 
stroy defendant’s business at their request, will con- 
sider whether the thing complained of is noxious or 
only disagreeable, and in the same connection will 
consider the fact that complainants have voluntarily 
put themselves into the disagreeable neighborhood. 
The rule here contended for is recoguized by our stat- 
ute concerning the abatement of nuisances. How. St., 
§ 1643. Under the general prayer for relief, complain- 
ants are entitled to a decree requiring defendant to 
remove from his premises every Gay all manure, blood, 
offal, hair and other refuse of his establishment in cov- 
ered garbage wagons, such as are in use by the board 
of public works in the city of Detroit, or in other 
wagons that will effectively avoid the spread of offen- 
sive odors; to thoroughly clean, cleanse and disinfect 
his premises daily; to provide sufficient pens for the 
hogs in store so that they shall not be crowded and 
rendered noisy and quarrelsome by discomfort while 
in confinement; and to use such other precautions as 
are necessary to render his place of business clean and 
wholesome. 

No costs will be awarded to either party in this 
court. 

The decree below as to costs is affirmed. 


Morse and Grant, JJ., did not sit. The other jus- 
tices concurred. 


——_o—_—_——_ 


THE JUDICIARY COMMISSION. 


Extracts from the address of Hon. Matthew Hale, President 
of the New York State Bar Association, Jan. 20, 1891.} 

i wee is a very general feeling of dissatisfaction in 

this State with the present organization of the 
courts. When in the autumn of 1886 the people of the 
State voted in favor of a Constitutional Convention, it 
was supposed that opportunity would be offered to 
effect some changes in the judiciary system, by which 
the judicial work of the State might be more promptly, 
efficiently and thoroughly performed. In the spring 
of 1887 a paper was read before this association enti- 
tled ‘Some Much Needed Reforms in the Organiza- 
tion of the Courts, and in the Conduct of Litigation.” 
In that paper the delay in the Court of Appeals and its 
inability to keep up with the work were commented 
upon. It was suggested that the only practicable 
remedy seemed to be the increase of the number of 
judges, keeping the number requisite to form a 
quorum, the same as now, so that the court might sit 
continuously from the Ist of October to the Ist of July 
(Saturdays, Sundays and holidays excepted) a certain 
number of the judges being assigned to hold the court 
at certain times, while the others were examining and 
deciding causes which they had heard. Other sugges- 
tions were made.in regard to changes in the conduct 
of litigation and of the courts which would require 
constitutional amendment. It was suggested that the 
association appoint a committee whose duty it should 





be to prepare and submit to the Constitutional Con- 
vention then (as it was supposed) about to meet in this 
State such changes in the organic law relating to the 
administration of justice as in the opinion of the asso- 
cialion ought to be made. This paper gave rise to con- 
siderable discussion. The suggestions made therein 
were generally approved. A resolution was adopted 
approving of many of the suggestions for reform set 
forth in the paper and providing for the appointment 
by the president of a committee of thirteen, one at 
least being from each judicial district of the State, and 
seven constituting a quorum, to submit to the ap- 
proaching Constitutional Convention the views of the 
association as to any proposition of law reform. But 
as the fates or the powers that were would have it, the 
Constitutional Convention has never been held. It is 
true the people had voted in favor of it, and the Legis- 
lature and governor were, of course, theoretically, all 
in favor of carrying out the will of the people; but the 
gentlemen upon whom by the Constitution was im- 
posed the duty of carrying out the will of the people 
by making an enabling act under which the conven. 
tion could be held were so much more desirous of de- 
feating each other's wishes than they were of carrying 
out the wishes of the people, that the vote of the peo- 
ple was disregarded, and their wish expressed at the 
polls in 1886 has up to this time been denied. In con- 
sequence of the failure of the Legislature and governor 
to provide for a Constitutional Convention, the presi- 
dent of the association then in office did not appointa 
committee in pursuance of the resolution above re- 
ferred to, and nothing further was done in the direc- 
tion indicated by the paper read in 1887. 

But at the last annual meeting an expression of opin- 
ion was made by this association. A distinguished 
member of the profession residing in this city (Mr. 
Moak) introduced a resolution (which bad also been 
introduced in the Assembly) that section 2 of article 6 
of the Constitution be amended sv as to provide for a 
Court of Appeals, composed of a chief judge and four- 
teen associates, to be chosen by the electors of the 
State; providing that five members of the court should 
form a quorum, and that the concurrence of four 
should be necessary to a decision; that on appeals 
from orders involving questions of practice only, any 
three members should constitute a quorum; provid- 
ing also that argument might, in some cases, by special 
order, be heard before not less than ten judges when 
the concurrence of a majority of those before whom it 
is heard shall be necessary to a decision; and also that 
two or more quorums of the court might sit at the 
same time. This resolution was unanimously ap- 
proved by a vote of this association. 

In place of adopting the mode provided for by the 
Constitution and voted for by the people in 1886, the 
Legislature of 1890 passed a bill providing for the ap- 
pointment of a commission to prepare and propose to 
the Legislature constitutional amendments to the ju- 
diciary article. The commission, of course, had no 
power except to advise the Legislature. The only mode 
provided by the Constitution for amendments to it, 
other than by a Constitutional Convention, is the 
adoption of amendments by the Legislature at two suc- 
cessive sessions, between which there shall have been 
an election of senators, and submitting these amend- 
ments to the popular vote. The object of the commis- 
sion is simply to assist the Legislature by its delibera- 
tions and conclusions. A similar mode had been 
adopted on one occasion for preparing amendments to 
submit to the people of all parts of the Constitution 
except the judiciary article. That commission had 
been successful in preparing amendments, which, with 
some modification, met with the approval of the Leg- 
islature and which were adopted by the people when 
submitted. The commission appointed last year by 
the governor and confirmed by the Senate contained 
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many men of learning, ability and experience, and it 
was hoped that the result of their labors would be the 
preparation of amendments which would be approved 
by the Legislature and the people, and would accom- 
plish the changes supposed to be needed in order to 
facilitate the administration of justice. It is not my 
purpose here to criticise or to state in detail the work 
of this commission so far as it has gone. It is enough 
to say very briefly that it does not propose to change 
the composition or organization of the Court of Ap- 
peals. It does not propose to abolish the constitu- 
tional amendment adopted in 1888 providing for the 
organization and maintenance of a second division of 
the Court of Appeals. It proposes to change the or- 
ganization of the General Term of the Supreme Court 
and to restrict the cases in which appeals can be taken. 

The plan approved of heretofore by the association 
was to increase the force and efficiency of the Court of 
Appeals so that it might, without difficulty, perform 
the work of hearing, examining and deciding all ap- 
peals that might be brought before it. 

The plan of the commission is not to increase the 
efficiency of the court, but to diminish its work. 

The plan approved by this association was not to ex- 
clude litigants from the highest court of the State, but 
to so organize that tribunal that all controversies that 
might under existing laws be carried there might 
promptly be examined and decided. 

The plan of the commission is, as far as possible, to 
keep litigants away from the Court of Appeals. The 
commission proposes to so change the Constitution 
and laws relating to appeals that no appeal shall be 
taken to the Court of Appeals in acivil action or pro- 
ceeding from any determination of the General Term, 
which affirms without dissent a determination re- 
viewed, except where the determination so reviewed 
necessarily decides a controversy concerning, (1) the 
construction or effect of the provision of the Constitu- 
tion or a statute of the State or of the United States; 
(2) the validity or interpretation of a written instru- 
ment other than negotiable paper; (3) the validity, 
execution, probate or interpretation of a will; (4) the 
title to real property or an interest therein; (5) legiti- 
macy or the fact or validity of a marriage, and except 
(6) where the determination decides a material ques- 
tion of law which stands otherwise determined by an- 
other General Term, or (7) where the appeal is allowed 
by the General Term or a justice thereof who took 
part in its decision, or a judge of the Court of Appeals. 
It further proposes to make certain restrictions upon 
the right of appeal in the case of orders, which it is 
unnecessary to state here. It proposes also to enlarge 
the judicial force of the General Terms, providing for 
four judicial departments, in each of which is to be a 
General Term held by five justices to be chosen by the 
electors of the several districts as heretofore. 

It is argued in favor of this proposition of the com- 
mission that the increased force in the General Terms 
will make these tribunals more acceptable and render 
the desire to appeal from them to the Court of Appeals 
less frequent, and that this increased satisfaction with 
the General Terms, together with the restrictions upon 
appeals which they suggest, will so far diminish the 
number of appeals to the Court of Appeals that the 
court as now organized with seven judges will be able 
to perform all its business with reasonable prompti- 
tude, and that the necessity of resorting to a “ second 
division ” will thus generally be dispensed with. 

It may be suggested that the restrictions upon ap- 
peals which are proposed are somewhat illogical. Why 
controversies relating to negotiable paper, controver- 
sies in actions for negligence, in actions of libel, slan- 
der, false imprisonment, malicious prosecution, deceit 
and replevin, injury to personal property, and divorce 
should be excluded from the consideration of the high- 





est court in the State, except by the special favor of 





some judge of the Supreme Court or Court of Appeals, 
it is hard to understand. There seems to be ground 
for objection to the plan of compelling judges of the 
Court of Appeals to spend their time or any portion of 
it in investigating cases to determine whether or not 
an appeal should be allowed. It is easy to see too that 
considerable difficulty may arise under a provision 
which allows an appeal where the determination de- 
cides a material question of law which stands other- 
wise determined by another General Term. The courts 
are sometimes so subtle in making distinctions where 
the apparent difference is very slight that a very puz- 
zling question of jurisdiction might arise at the thresh- 
old of an appeal whether the determination appealed 
from did in reality decide a material question of law 
otherwise than it had been determined by another 
General Term, and was therefore appealable. 

Then, it may be asked, what good reason is there for 
making a unanimous General Term judgment of 
affirmance final in cases where a majority decision 
would not be? Reversals of unanimous decisions are 
not now infrequent, and the fact of dissent in the court 
below does not seem to be considered important in de- 
termining the decision of the appellate court. 

These suggestions are not however made by way of 
argument against the plan of the commission, but 
merely to point out some objections that might be 
raised to some of its features. It is to be hoped how- 
ever that this association will have no pride of opinion 
in the matter. It may be that, instructed and enlight- 
ened by the views of the distinguished members of the 
commission, which by a decisive vote declared itself 
against the increase of the members of the Court of 
Appeals, this association will recede from the view it 
has heretofore taken and agree in general with the 
plan recommended by the commission. I hope that 
this subject will receive the careful attention of the as- 
sociation; that it will be dispassionately discussed 
with a view to the promotion of the best interests of 
the people. The people of this State contribute by 
taxation an enormous sum to pay the expenses of a 
Court of Appeals. Commodious and elegant apart- 
ments have been provided in the capitol for the ac- 
commodation of the court in both divisions, the com- 
fort and convenience of the judges who compose it, 
and of the counsel who argue cases before it. In con- 
sideration of this great expense, as compared with the 
cost of courts a generation ago, the people have a right 
to demand that this court as well as all the courts of 
the State shall be so organized that justice shall not be 
denied or delayed to any. 

It is argued that no one hasan abstract right to more 
than one appeal in any judicial controversy. This may 
be so; but there are many people who believe that if 
they are unfortunate enough to be engaged in legal 
controversies, a plan of organization which is designed 
to deprive them of the decision of the highest tribunal 
in the State, is unjust and partial; and it will be hard 
to persuade them that any proposed change to the 
Constitution is right, the object of which is to keep 
them, except by the favor of some judge, from de- 
manding justice and right from the highest tribunal 
in the State. They may concede that the legal busi- 
ness of the State is so large that one court sitting to- 
gether in one body cannot doit, and that it is unfor- 
tunate that the appellate business could not all be done 
by one tribunal composed continuously of the same 
persons; but many can see nothing dangerous in a 
plan which does permit a change from time to time 
in the personnel of the judges who sit in the highest 
appellate tribunal. It is supposed that all who are elec- 
ted to that high position will endeavor to do their 
duty thoroughly and well, and will aim to decide all 
cases in accordance with the law. The personality of 
the judges is of very little importance, provided they 
all possess the requisite learning and ability and are, 


Lat es Se 


Pub ee 


Se tig 2 tg hee 


RRL E RED Ma sh Oe 








94 THE ALBANY LAW JOURNAL. 





as they have heretofore been, of unquestionable integ- 
rity. The profession, as well as the people at large, 
have the greatest faith in the integrity and ability of 
the judges of the highest court in both its divisions. 
This was illustrated a few years ago upon the expira- 
tion of the terms of two judges of opposing politics by 
their renomination by both parties and their practi- 
cally unanimous re-election by the people. It has been 
illustrated during the past year by the renomination 
by both parties and the practically unanimous re-elec- 
tion of a distinguished judge of the highest court 
whose term had just expired, and who had prior to the 
commencement of his term in the Court of Appeals 
served faithfully and well in the old Commission of 
Appeals. Such events as these are matters of con- 
gratulation not only to the distinguished recipients of 
these high marks of confidence, but to the legal profes- 
sion and to the State itself. But, notwithstanding this 
general confidence, there are heard murmurs of dis- 
content arising not from any want of appreciation of 
the learning and industry and integrity of the judges, 
but from, perhaps, too high an estimate of the defects 
in the system under which the court is organized. It 
is thought by many that there is less likelihood of even 
unjust suspicions or charges of the existence of ** judi- 
cial cabals,” as they have sometimes been termed, if 
the same judges do not continuously sit together; but, 
if there is from month to month a change in the judges 
actually sitting in court so that the same wills do not 
continually meet, but new and varying modes of 
thought and expression are brought to bear upon ap- 
peals. In other words, there is a difference of opinion 
as to the necessarily superior excellence of a continu- 
ally unchanging court. With all respect for our judges, 
it must he conceded that they are human and have the 
faults of humanity. They differ in ability, in the power 
of reasoning and in strength of will. The difficulty of 
the present situation is that it is impossible for any 
number of men sitting together, and all attempting to 
pass upon every case, to perform the work which now 
devolves upon the Court of Appeals. This fact is con- 
ceded by the existence of a Second Division, which, un- 
der the amendment to the Constitution adopted in 
1888, has become a practically permanent institution; 
for now, although the cases which have been assigned 
to the Second Division have been substantially all dis- 
posed of, a new calendar of nearly one thousand cases 
having just been made, it is supposed that the re- 
quisite certificate will be made by the chief judge, and 
that judges will again be designated to hold a ** Second 
Division,” and another assignment of causes be made 
to it. While no one can deny that the Second Divis- 
ion has been composed of able and industrious judges 
or that their work has been well performed, still the 
opinion is very general, if not universal, that the de- 
vice of a Second Division is objectionable and ought 
not to be continued. One reason is that taking jus- 
tices of the Supreme Court away from their proper du- 
ties has disorganized, and is likely still further to dis- 
organize that court, and to leave the number of jus- 
tices insufficient for the proper discharge of its duties. 
A more serious objection however is that by this 
amendment we have two independent courts with no 
provision for an interchange of views or opinions be- 
tween them. Under this amendment it is, of course, 
impossible for the judges to alternate one with the 
other. There are necessarily two independent courts 
of last resort. However much they may strive from 
courtesy and from a desire to make the law uniform, 
to defer to each other, and to avoid conflict of opin- 
ions, the result of there being two separate courts, 
each treating the same class of cases, and each consid- 
ering for itself the appeals argued before it, and decid- 
ing them in accordance with the views of its own 
judges, must tend to produce confusion and conflict. 
The Second Division is, in substance, the old commis- 











sion revived. I[t is inits nature a makeshift and noth- 
ing else. It does not and cannot satisfy the demands 
of the profession or of litigants any more than did the 
old scheme of a commission. 

[t is quite clear therefore that a change is demanded 
and the practical questions are, first, whether the 
scheme adopted or supposed to be approved by the 
Constitutional Commission (for it has not yet fully 
completed its work) of relieving the Court of Appeals 
by increasing the judicial force in the General Terms 
and limiting appeals should be approved and adopted 
by the Legislature and submitted to the people; or, 
second, whether the Legislature should modify the 
recommendation of the commission and submit amend- 
ments to the judiciary article by which the number of 
the Court of Appeals should be increased and power 
given to its judges to alternate and thus be enabled to 
sit continuously, changing the judges but not the court, 
or in sections, or all together, in some such way as pro- 
posed in the resolution of Mr. Moak; or, third, whether 
the existing evils should be borne until the will of the 
people as expressed in the election of 1886 can be car- 
ried out by the holding of a Constitutional Conven- 
tion. 

These questions must be conceded to be of the great- 
est importance and require careful deliberation. It will 
be for you to decide whether it is best to reconsider or 
to adhere to the former expression of opinion of the 
association or to express any further opinion in rela- 
tion thereto, and whether it would be judicious to ap- 
point acommittee of the association to confer with 
committees of the Legislature or of the Constitutional 
Convention, in case one should be held, with reference 
to the subject of a constitutional change in the organ- 
ization of the courts. 


—_—_¢—___— 


NEW IDEAS OF CONSTITUTIONAL LAW. 





[From a message of Governor Pennoyer to the Oregon Legis- 
lature. ] 
\ ITHIN the last six months a judge of the inferior 
Federal court for the district of Oregon, in a case 
brought by a citizen of California against the board of 
land commissioners for the State, which board con- 
sists of the governor, secretary of State and State 
treasurer, has presumed to have and to exercise the 
power to declare a statute law of the State, passed in 
pursuance of the forms and requirements of the State 
Constitution, to be void and of no effect within the 
State, and has had the further presumption to attempt 
to prevent the officers of the State from obeying the 
law, by an injunction forbidding them from so doing. 
The proper thing for the board to have done in the 
dilemma when the statute law of the State bade it to 
pursue one course and the mandate of an inferior 
Federal court bade it to disregard the law, would have 
been to obey the law of the State, but as the board 
was not unanimous in this regard, no action has been 
taken in the premises further than an appeal from 
that decision to the Supreme Court of the United 
States. A subsequent decision was rendered in the 
same court within the last two months by which an 
offender against the laws of the State, who was held 
under arrest by virtue of a process of the State courts, 
was taken from its custody on writ of habeas corpus 
and set at liberty, the Federal judge passing upon the 
facts and holding that they did not justify his arrest 
by the State courts. 

There is now no longer any use in shutting our eyes to 
the great present and impending peril which threatens 
our free and constitutional form of government. The 
nice balance of powers between the State and the 
Federal government has become nearly destroyed by 
the usurpation of power and jurisdiction on the part 
of the Federal courts. This usurpation, although be- 
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coming more burdensome and unbearable, has to a 
certain extent been exercised for nearly acentury, and 
rests upon the unfounded claim of the Supreme Court 
of the United States that the power to declare a law 
yoid was a judicial power, when in fact it is nothing 
else than a purely legislative prerogative. The power 
to repeal an enactment of the law-making power by a 
decision of a court declaring it to be void, in all the 
history of all civilized peoples has never been claimed 
or exercised until it was usurped by the Federal Su- 
preme Court. And that the claim of such power as 
judicial was clearly without foundation no careful 
student of constitutional history can for one moment 
deny. By reference to the debates in the convention 
which framed the Federal Constitution (5 Elliott, 483) 
it is clearly demonstrated that the jurisdiction of the 
Federal Court, under article 3, section 2 of such in- 
strument, upon which this unfounded claim alone 
rests, was intended by the framers of that instrument 
to be limited to cases of a judiciary nature.’”’ It was 
not then even supposed by any member of that body, 
many of whom were able common-law lawyers, that 
under such provision the court could exercise the 
purely legislative prerogative of repealing or nullify- 
ing either an enactment of Congress or of a State Leg- 
islature by declaring it to be void. And the exercise 
of this usurped legislative power of the courts, becom- 
ing more and more frequent with each recurring year, 
is bringing inextricable confusion in our jurispru- 
dence; it is subversive of that order which is the fair 
consequence of well-established law; it is inimical to 
the peace of society and the security of property; it is 
areproach to an intelligent people and justly subjects 
anation acquiescing in it to the derision of the civi- 
lized world. 

The danger and confusion arising from the claim on 
the part of the Federal courts of the power to not only 
set aside the law of the State within the limits of the 
State, but also to wrest from the jurisdiction of the 
State courts persons clearly held ander such jurisdic- 
tion by virtue of State laws and turning loose upon the 
community untried criminals, has become more than 
doubly increased within the last year, for the reason 
that within that period the Supreme Court of the 
United States, by virtue of the power to negative laws 
claimed by it, and the exercise of which power has 
been acquiesced in by the other departments of the 
government and the people, has to all intents and pur- 
poses radically changed our form of government. 
Within the last year that court has reversed its own 
decision in the Granger Cases, and now holds that the 
Federal courts, rather than the Legislatures of the 
several States, have the power to fix as reasonable the 
rates to be charged by common carriers within State 
limits (134 U. 8.418); it has also reversed its own de- 
cision in another respect, and now denies the right of a 
State to exercise its reserved police power to prevent 
the sale within State limits of articles deemed inimi- 
calto the public welfare, which has heretofore been 
held sacred (135 U. S. 100); it has again reversed for 
the second time its own decisions in the celebrated 
Virginia Coupon Cases, and now holds that the State 
Officers in the enforcement of State laws are liable to 
punishment by the Federal courts, if in the judgment 
of such courts sach laws are not as they ought to be 
(135 U. S. 162), and worst and most infamous of all, is 
its decision that the State is to be denied the exercise 
ofits police power for the punishment of a certain 
class of murderers within its limits, by setting at 
liberty the secret, armed assassin, who accompanied a 
Federal judge in California, and who shot down 4n 
cold blood an unarmed citizen of that State, declaring 
the startling doctrine that “any duty of the marshal 
to be derived from the general scope of his duties un- 
der the laws of the United States” is ‘‘a law,’’ thug 
Placing it within the power of the president or his at- 
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| admiralty and maritime jurisdiction. 





torney-general, without authority of a statute law of 
Congress, to keep body guards for every Federal offi- 
cial, which guards can wantonly shoot down the un- 
armed people of the State, and through the exercise of 
the writ of habeas corpus by the Federal courts can be 
shielded from the punishment of theircrimes. 135 U. 
3. .3, 

The plain and undeniable deduction from these de- 
cisions of the Supreme Court of the United States is 
that if the inferior Federal courts are to be retained 
to exercise power and jurisdiction within State limits, 
the further continuance of State governments is en- 
tirely unnecessary, and is really a fraud upon the peo- 
ple. The logic of these recent decisions is plain and 
couclusive, and it is to the effect that State govern- 
ments should be abolished or that the law creating 
Federal courts within State limits be entirely repealed, 
or so changed as to limit them exclusively to cases of 
To leave such 
inferior courts within State limits to exercise the ju- 
risdiction now claimed by them is simply to acquiesce 
in a virtual annihilation of State governments. This 
result will never be tolerated by the free people of this 
country. Thereis then only one logical alternative. 
The inferior Federal courts are not the creatures of 
the Constitution, but of Congress. Congress made 
them and Congress can unmake them, and the bold 
and wanton usurpations of power by them is a start- 
ling warning to the people that the time has fully come 
when Congress should unmake them. The legitimate 
powers that they exercise could be well exercised by 
the State cogrts, with appeals as now to the Supreme 
Court of the United States, and this confusion arising 
from a clashing of jurisdiction between the Federal 
and State courts and between the Federal court and 
the Legislature, which is now making us the laughing- 
stock of the whole world, could be obviated. Gentle- 
men of the Legislative Assembly of Oregon, there is 
no duty so imperative upon you as is the duty to in- 
struct our delegation in Congress to labor either for 
the entire abrogation of the Federal inferior courts ox 
for their restriction to cases of admiralty and mari- 
time jurisdiction. That there is urgent necessity for 
this, you cannot for one moment doubt. The people 
expect you to change our laws in respect to assessment 
and taxation. Of what advantage will be the most 
equitable enactments in that regard, if the Federal 
court will as it has done three times within the last 
few years, interfere and declare certain portions of 
such laws to be void? 

The Legislature of Oregon, at its fourteenth regular 
session, enacted a law authorizing the board of land 
commissioners to sell certain lands. The Federal court 
has declared the law void, and has assumed to enjoin 
the three highest administrative officers of the State 
from obeying and enforcing the law. Previous Legis- 
latures have attempted, and it undoubtedly is your 
purpose, as it is your duty, to pass laws regulating 
monopolies, but of what avail will such laws be, if the 
Federal courts, as it is claimed, can set them aside at 
their pleasure? The people of this State are guaran- 
teed protection under the Constitution in the courts 
for life and property by the punishment of criminals, 
but such guarantee is of no purpose if the Federal 
court within the State, by writ of habeas corpus, can 
take such criminals from out of the jurisdiction of the 
State courts, and set them at liberty. 

The humiliating spectacle of an utter disregard by 
an inferior Federal court of the enactments of a sov- 
ereign State, and the processes of its courts, has al- 
ready offended a free people too long. One hundred 
and fourteen years ago our patriotic forefathers de- 
clared that the American colonies ‘‘are and of right 
ought to be free and independent States,’’ and yet at 
that time those colonies were not subjected to the hu- 
miliating tyranny by the British crown that the States 
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now suffer from the Federal courts. It is your duty to. 


declare again in favor of the freedom and independ- 
ence of the United States under the Constitution, by 
demanding that Congress shall, by law, materially re- 
strict the jurisdiction of the Federal inferior courts, 
or what is much better, entirely abolish them. 


—_.—————— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—WEIGHT OF EVIDENCE—FINDING OF REF- 
EREE.—In an action by a physician for services alleged 
to have been rendered to defendant, upon her employ- 
ment, as a medical expert, in the contest of a will, the 
only oral evidence of such employment was the testi- 
mony of plaintiff, which was contradicted by defend- 
ant and other witnesses. Letters and a telegram from 
defendant’s counsel, who had authority to employ 
medical experts for her, tended to show employment 
of plaintiff forga particular service, and that he did ren- 
der some service; but it appeared that such service 
might have been rendered for another party, in whose 
employ plaintiff was, and who was represented by the 
same counsel, and was interested in defeating the will, 
and in other litigations in which the services would 
have been useful. ‘There was no undisputed evidence 
of any definite service to defendant. Held, that the 
finding of a referee in favor of defendant, affirmed by 
the General Term, could not be disturbed on appeal. 
Dec. 2, 1890. Swasey v. Berger. Opinion by Earl, J. 
Affirming 47 Hun, 638. o 


CONTRACTS—CONSIDERATION—PAYMENT FOR STOLEN 
GOODS—DUREss.—(1) A bond and a mortgage of the 
separate real estate of a married woman were execu- 
ted by her and her husband to secure to the mortga- 
gees payment for goods which had been stolen from 
them by the husband and a nephew of the wife, and 
placed in the stock of a business carried on by the hus- 
band and wife, in the name of the wife, but managed 
by the husband; the wife having no knowledge of the 
criminal transactions. Held, that there was a good 
consideration for the obligations on her part; that the 
bond and mortgage was not void for duress because of 
threats to sue her for the value of the goods that had 
gone into her possession, or to prosecute criminally 
her husband and nephew. (2) Nor were they void as 
given to compound a felony, in the absence of any 
promise on the part of the mortgagees to forbear 
prosecution for the crime, or to swppress evidence 
tending to prove it. Haynes v. Rudd, 83 N. Y. 251; 
Insurance Co. v. Meeker, 85 id. 614; McPherson v. 
Cox, 86 id. 472; Dunham v. Griswold, 100 id. 224; 
Haynes v. Rudd, 102 id. 372. Dec. 2, 1890. Weber v. 
Barrett; Barrett v. Weber. Opinion by O’Brien, J. 
Affirming 6 N. Y. Supp. 434. 


CORPORATIONS—OFFICERS—REPUCTION OF NUMBER 
—LIABILITY FOR FAILURE TO MAKE REPORT.—(1) By 
amendment of the by-laws of a corporation the num- 
ber of trustees, previously fixed at twelve, was re- 
duced to nine, but no certificate of such reduction was 
filed in the offices of the county clerk and secretary of 
State, as was required by statute. Only nine trustees 
were thereafter elected, and a board of that number 
continued to act as such during several years, and an- 
nual reports of the corporation, in accordance with the 
requirements of Laws of New York, 1848, chapter 40, 
were signed and verified by the president and six of the 
nine trustees. Held, that the trustees were not liable 
for the debts of the corporation, asa penalty imposed 
by the statute for failure to file such reports, on the 
ground that six did not constitute “a majority of the 
trustees,’’ which the statute required. (2) The valid- 
ity of the reduction of the number of trustees could 


not be assailed collaterally in an action by a creditor, 
People v. Railway Co., 84 N. Y. 566; Quarry Co. y, 
Bliss, 27 id. 297: Garrison v. Howe, 17 id. 463, and jn 
Re Elevated R. Co., 70 id. 338. (3) The statute 
should not be construed as requiring a majority of q 
constructive board of trustees instead of an existing 
board. Distinguishing Rex v. Varlo, Cowp. 248; Rex 
v. Bellringer, 4 T. R. 810; Rex v. Miller, 6 id. 268; Bail 
iffs v. Phillips, 4 Ad. & E. 550. Dec. 2, 1890. Wallace 
& Sons v. Walsh. Opinion by Ruger, C. J. Affirming 
5 N. Y. Supp. 351. 


INSURANCE—AGENTS—NOTICE.—S. was employed by 
agents of an insurance company to solicit insurance 
for them exclusively. He had a desk in their office 
and his compensation was a commission on the buasi- 
ness procured by him. On an application by plaintiff 
procured by S.,a policy was issued, which required 
notice to the company of other insurance. S.’s em- 
ployers were authorized to give permits for such addi- 
tional insurance. Held, that S. was their clerk orem- 
ployee, not an insurance broker, and notice by plain- 
tiff to S. of other insurance on the property was notice 
to the company; and that a clause in the policy that 
only persons holding the commission of the company 
should be considered as its agents did not prevent such 
duly-commissioned agents from employing clerical as- 
sistants, to whose acts the ordinary rules of law ap- 
plied. What is understood under the designation of 
an “insurance broker” is one who acts as a middle- 
man between the insured and the company, and who 
solicits insurance from the public under no employ- 
ment from any special company; but, having secured 
an order, he either places the insurance with the com- 
pany selected by the insurer, or, in the absence of any 
selection by him, then with the company selected by 
such broker. Ordinarily the relation between the in- 
sured and the broker is that between the principal and 
his agent, and, according to Arnould on Insurance 
(vol. 1, 2d ed., p. 108, chap. 5) ‘‘ the business of a policy 
broker would seem to be limited to receiving instruc- 
tions from his principal as to the nature of the risk, 
and the rate of premium at which he wishes to insure; 
communicating these facts to the underwriters; effect- 
ing the policy with them on the best possible terms for 
his employer; paying them the premium and receiving 
from them whatever may be due in case of loss.” In 
Mellen v. Insurance Co., 17 N. Y. 609, and Devens 
v. Insurance Co., 83 id. 168, it appeared that the 
broker who effected the insurance in either case was 
not in the employment of the insuring company at all, 
and that the only connection between the company 
and him was that when he presented to them an appli- 
cation for insurance, if the company chose to issue & 
policy, he was paid a commission thereon by the com- 
pany. In each of those cases the man procuring the 
insurance was not confined to any company in his la- 
bors. He was in no sense in the employment of any 
company, and the nature of his connection was such 
that upon receipt of the premium by the company, 
and the delivery of the policy to the insured, his con- 
nection with the company wholly ceased. The con- 
nection in this case between this assumed broker and 
his principals is entirely different. Assuming the truth 
of the statement that he was in the exclusive employ- 
ment of these agents, and that it was his duty in such 
case to bring whatever applications he received to the 
agents because of his agreement with them that he 
should work for them exclusively, it would seem that 
his character as an ordinary insurance broker had 
_— from the time that he entered into such em- 
ployment. However these agents might characterize 
his employment, the fact upon the testimony in the 
case, assuming its truth as above construed, leaves him 
in my opinion, nothing more or less than a clerk or 





employee of these agents. He performs the same du- 
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ties that would be performed by an individual em- 
ployed as a clerk, and told to do this business. The 
mere solicitation of insurance, and the bringing of the 
application to these agents, who are to determine 
fually whether it shall or shall not be accepted, is not 
ofsuch a nature that it could not be done by an ordi- 
nary clerk, nor does the doing of it in that way, and 
ander such circumstances, necessarily preclude the 
person who does it from occupying the position of 
clerk, and place him in the position of an ordinary in- 
surance broker. If, upon these facts, he acted as clerk, 
and the oral notice were given to him in his capacity 
of clerk of these agents, such notice would be suffi- 
sient. McEwen v. Insurance Co., 5 Hill, 101, approved 
jn Wilson v. Insurance Co., 14 N. Y. 418, at 421. It has 
been held that an ordinary agent of an insurance com- 
pany bas the power to employ clerks to discharge the 
ordinary business of his agency, and that a waiver of a 
character which the agent himself could make is to be 
attributed to him when made by his clerk. In Bodine 
y. Insurance Co., 51 N. Y. 117, it was said by Earl, C., 
at page 123: ‘* We know, according to the ordinary 
course of business, that insurance agents frequently 
have clerks to assist them, and that they could not 
transact their business if obliged to attend to all the 
details in person; and these clerks can bind their prin- 
cipals in any of the business which they are author- 
ized to transact. An insurance agent can authorize 
his clerk to contract for risks, to deliver policies, to 
collect premiums, and to take payment of premiums 
in cash or securities, and to give credit for premiums, 
or to demand cash; and the act of the clerk in 
all such cases is the act of the agent, and binds 
the company just as effectually as if it were done by 
theagent in person. The maxim of delegatus non po- 
test delegare does not apply in such acase. Story Ag., 
$14” In Clark v. Insurance Co., 21 Wkly. Dig. 197, 
the General Term of the Supreme Court held that the 
policy in that suit, countersigned by a clerk in the 
office of the authorized and commissioned agents of 
the defendant, was a proper and valid policy, where 
the clerk was authorized by the agents to contract 
new insurance and to give renewals, to make monthly 
and daily reports, and collect premiums on policies 
and renewals issued. In Chase v. Insurance Co., 14 
Hun, 456, it was held that the knowledge of a clerk of 
theagents of defendant’s company that the house in- 
sured was vacant was the knowledge of the agents of 
the company, and therefore the knowledge of the com- 
pany itself. And in Kuney v. Insurance Co., 36 Hun, 
6, the Supreme Court in the fifth department held 
that a general agent of a foreign insurance company 
had a right, by virtue of its authority, and for the pur- 
pose of discharging the duties appertaining to his office, 
toemploy all necessary agents, clerks and surveyors 
toenable him to conduct the business with correct- 
ness, intelligence and promptness, and that, when he 
did in fact employ others, their acts and contracts 
would be binding upon the company the same as if 
made personally by Miller, the general agent. Enough 
has been said to show that an agent of an insurance 
company has the right to, and indeed it is the expecta- 
tion of the company that he will, employ such clerks 
and other assistants as may be necessary and proper 
in order that he may do the business for which he has 
been appointed agent. Soliciting insurance is part of 
the business of such agents, and it is not to be as- 
sumed that such solicitation can be made only by the 
agents personally, nor can it be held, as matter of law, 
that, when it was made by some person employed ex- 
Clusively by them, such solicitation on the part of the 
Person thus employed makes him an insurance broker, 
and takes away from him his character as clerk or em- 
Ployee of the agent. Dec. 2,189. Arff v. Star Fire 
fns.Co. Opinion by Peckham, J. Earl and Gray, JJ., 
dissenting. Reversing 2N. Y. Supp. 188. 





INSURANCE—INSURABLE INTEREST—STOCKHOLDER— 
STIPULATION ON APPEAL.—(1) In an action ona policy 
of insurance on a steamer, a judgment in favor of 
plaintiff was reversed by the General Term. Defend- 
ant being about to appeal to the Court of Appeals from 
a judgment against it on another policy on the same 
vessel, and the appeal involving a question common to 
both cases, the parties entered into a stipulation 
whereby plaintiff waived his appeal to the Court of 
Appeals, on defendant’s consenting that if the judg- 
ment against it in the other case should be affirmed 
there should be a reargument of the question of plain- 
tiff’s insurable interest in the vessel, and *‘ that the de- 
cision of the General Term on such reargument should 
be final so far as plaintiff was concerned, but without 
prejudice to any right of defendant to appeal there- 
from.” A reargument was had under this stipulation, 
and the General Term reversed its former decision. 
Held, that the stipulation was valid, and the only ques- 
tion was as to tbe plaintiff's insurable interest. (2) A 
stockholder in a steamship company has an insurable 
interest in its steamers. The stockholder in a corpora- 
tion has no legal title to the corporate assets or prop- 
erty, nor any equitable title which he can convert into 
a legal title. The corporation itself is the legal owner, 
and can deal with corporate property as owner, sub- 
ject only to the restrictions of the charter. Plimpton 
v. Bigelow, 938 N. Y. 593; Van Allen v. Assessors, 3 
Wall. 573. But stockholders in a corporation have 
equitable rights of a pecuniary nature, growing out of 
their situation as stockholders, which may be preju- 
diced by the destruction of the corporate property. 
The object of business corporations is to make profits 
through the exercise of the corporate franchises, and 
gains so made are distributed among the stockholders 
according to their respective interests, although the 
time of the division is ordinarily in the discretion of 
the managing body. It is this right to share in the 
profits which constitutes the inducement to become 
stockholders. So, also, on the winding up of the cor- 
poration, the assets, after payment of debts, are divis- 
ible among the stockholders. It is very plain that both 
these rights of stockholders—viz., the right to divi- 
dends and the right to share in the final distribution 
of the corporate property—may be prejudiced by its 
destruction. In this case the ships were the means by 
which profits were to be earned, and their loss would 
naturally, in the ordinary course of things, diminish 
the capacity of the corporation to pay dividends, and 
consequently impair the value of the stock. The same 
would be true in other cases which might be men- 
tioned; as, for example, where buildings producing 
rent, owned by a corporation, should be burned. It is 
not necessary, to constitute an insurable interest, that 
the interest is such that the event insured against 
would necessarily subject the insured to loss. It is 
sufficient that it might do so, and that pecuniary in- 
jury would be the natural consequence. Cone v. In- 
surance Co., 60 N. Y. 619. The question now before 
us was considered by the Supreme Court of Iowa in 
the case of Warren v. Insurance Co., 31 Iowa, 464. The 
court, in a careful opinion, reached the conclusion that 
a stockholder in a corporation had an insurable in- 
terest in the corporate property. In Phillips v. in- 
surance Co., 20 Ohio, 174, there is an adverse dic- 
tum, but the decision went on another ground. In 
Wilson v. Jones, L. R., 2 Exch. 139, the action was 
upon a policy in favor of the plaintiff, a shareholder in 
the Atlantic Telegraph Company, a company organ- 
ized to lay the Atlantic cable. The court construed 
the contract as an insurance of the plaintiff in respect 
to the adventure undertaken by the company to lay 
the cable, and it was held that his interest as share- 
holder was an insurable interest, and likened it to an in- 
surance on profits. See also Paterson v. Harres, 1 Best 
& S. 336. It is difficult to perceive any good reason 
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why, if a stockholder could be insured on his shares in 
a corporation against aloss happening in the prosecu- 
tion of a corporate enterprise, he could not insure spe- 
cifically the corporate property itself embraced in 
the adventure, and prove his interest by showing that 
he was a shareholder. The question here is, did the 
plaintiff have an insurable interest covered by the 
policy? The amount of damages is not in question. 
Except that the parties have taken that question out 
of the controversy, the extent of the loss would be a 
question of fact to be ascertained by proof, and the re- 
covery up to the amount insured would be measured 
by the actual loss. Weare of opinion that the view 
that a stockholder in a corporation may insure specific 
corporate property by reason of his situation as stock- 
holder, stands upon the better reason, and also that it 
is in consonance with the current of authority defin- 
ing insurable interests in our courts. The cases of 
Herkimer v. Rice, 27 N. Y. 163; Rohrback v. Insurance 
Co., 62 id. 47, and National Filtering Oil Co. v. Citi- 
zens’ Ins. Co., 106 id. 535, sustained policies upon inter- 
ests quite as remote as the interest now in question. 
It would be useless reiteration to restate the particu- 
lar facts and grounds of the decisions in these cases. 
It is sufficient to refer to them, and to say in conclu- 
sion that it seems to us, both upon authority and rea- 
son, that the insurance now in question is not a wager 
policy, but is a fair and reasonable contract of indem- 
nity, founded upon a real interest, though not amount- 
ing to an estate, legal or equitable, in the property in- 
sured. Dec. 2, 1890. Riggs v. Commercial Mut. Js. 
Co. Opinion by Andrews, J. Affirming 5 N. Y. Supp. 
183. 


MASTER AND SERVANT—ASSUMPTION OF RISK.—(1) 
Part of the duty of plaintiff, in the employ of a rail- 
road company, was to aid in taking out of the trains 
defective cars, and placing them upon a particular 
track for repair. While attempting to couple such a 
car, which had a defective draw-head, he was injured. 
Held, that the company was not liable for negligence 
because of such defect, as plaintiff took that risk, and 
had no right to assume that the cars were perfect. 
The defect was obvious, and might easily have been 
seen, and the plaintiff had no right to assume that the 
couplings were perfect. One of the purposes of his 
employment was to handle and remove cars which 
were disabled, and, if he did not know the condition 
of the one in question, he was bound to assume that it 
might be disabled, and govern his action accordingly. 
Distinguishing Goodrich v. Railroad Co., 116 N. Y. 398. 
(2) The neglect of the customary precaution of chain- 
ing up or propping up a defective draw-head, if not 
chargeable in some degree to plaintiff, was the neglect 
of his co-servants, and not that of the master. Dec. 2, 
1890. Arnold v. Delaware & H. Canal Co. Opinion 
by Finch, J. Affirming 1 N. Y. Supp. 409. 





NEGLIGENCE OF MASTER—ELEVATORS. —Plain- 
tiff, while in the employ of defendant, was in- 
jured by an elevator in defendant’s building, which 
had become wedged in its well, and was allowed 
by the engineer to fall, without the slack of the 
cabie having been taken up, causing the cable and 
the wheel over which it ran to break, so that a piece of 
the wheel struck plaintiff. The elevator was not used 
for carrying passengers, and defendant’s servants 
were excluded from it, and from the well. Held, that 
the omission to provide safety appliances to prevent 
the fall of the elevator was not negligence on the part 
of the defendant; nor was such negligence shown by 
the facts that the elevator had previously fallen sev- 
eral times, and had become wedged in the same man- 
ner, there being nothing in the circumstances, even if 
known to defendant, to indicate that the safety of the 
servants was endangered, or the elevator inudequate 





to its ordinary duty. Dee. 2, 1890. Kern v. De Casi 
& Donner Sugar Refining Co. Opinion by Fine, J, 
Reversing 5 N. Y. Supp. 548. 


MECHANICS’ LIENS — FIXTURES—TIME OF FILIyg 
LIEN—COMPLETION OF WORK.—(1) Machiuery placeg 
in a building erected fora brewery under a contragt 
with the owner thereof, and necessary for the opera. 
tion of such brewery, becomes part of the freehold, ang 
falls within the provisions of the Mechanic’s Lien Law 
of New York of 1885, giving a lien for erecting, alter. 
ing or repairing a building, though portions of such 
machinery are removable. (2) The erection of the ma. 
chinery was completed and the engine started on or 
about June 13, but plaintiffs engineer remained jy 
charge, making alterations, etc., until June 21, whenit 
worked satisfactorily, and, at the engineer’s request, 
was accepted on June 23. Held, that a lien filed within 
ninety days after June 21 was a compliance with the 
provision of the lien law requiring liens to be filed 
within ninety days after the completion of the work. 
Dec. 2, 1890. Watts-Campbel/ Co. v. Yuengling. Opin 
ion by O’Brien, J. Affirming 3 N. Y. Supp. 869. 


MORTGAGES — FORECLOSURE — DECREE — NOTICEOF 
PROCEEDINGS AFTER JUDGMENT—RES ADJUDICATA— 
LIMITATION—DEATH OF PARTY—ESTOPPEL—APPEAIL— 
QUESTIONS NOT RAISED BELOW.—(1) In foreclosure, the 
only defendant who appeared was the mortgagor. Fif- 
teen years after judgment of foreclosure therein, the 
judgment not having been executed, and the referee 
appointed having died, an order was made, upon ap- 
plication by plaintiff, notice of which was served only 
on the attorneys who had appeared for the mortgagor, 
appointing another referee to sell, and directing a sale 
in the city in which the premises were situated, in- 
stead of in another city, as directed by the judgment: 
Held, that it was within the discretion of the court to 
make such order without personal notice to the mort- 
gagor or other parties in interest, on the attorneys’ 
admission of service of notice; and that the modifica 
tion of the judgment was not material, and did not 
affect injuriously the rights of any one. (2) In eject- 
ment by one claiming title under a sale on foreclosure, 
a defendant, alleging that certain orders in the fore- 
closure proceedings were void because made without 
notice to persons interested in the premises, is not pre- 
cluded from setting up such defense by the denial ofa 
motion made by him in the foreclosure suit to set aside 
the sume orders for want of such notice, where it does 
not appear whether such parties were proper parties to 
that suit, or whether defendant connected himself 
with their rights. (3) J., the holder of a mortgage on 
which judgment of foreclosure and sale had been ob- 
tained, but not executed, wrote to B., making a propo- 
sition in regard to the property, and asking B.’s assent 
thereto by answer. No such assent was shown, but, 
about a year afterward, the letter was recorded by B. 
Other acts of B. in entering into possession of the 
premises, paying taxes, and building hoyses thereon, 
might be regarded as done under an agreement arising 
from his assent to the letter, or under tax leases of the 
premises purchased by him before the letter. Held, 
that the question whether B. entered and expended 
money under such an agreement with J. was a ques- 
tion of fact for the decision of the trial court; and, it 
having refused to find that B. did so, the court on ap- 
peal could not hold that he was entitled to notice of 
subsequent proceedings in the foreclosure suit which 
might affect his rights. (4) A judgment for foreclosure 
and sale of mortgaged premises may be enforced even 
after twenty years or more from itsentry. (5) Anor- 
der for carrying out a judgment of foreclosure may be 
made after the death of the defendant mortgagor, 
without reviving the action against his heirs or repre- 
sentatives. (6) Defendant in ejectmeut set up title in 
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himself under tax liens alleged to have been purchased 
by the party under whom he claimed, in pursuance of 
au agreement proposed to him by plaintiff; but the as- 
sent of such party to the proposed agreement was not 
shown. Held, that there was no estoppel against 
plaintiff. (7) On appeal in ejectment, defendant re- 
lied on a title under tax leases acquired by him, which 
had been put in evidence on the trial, not however as 
proving a valid title by their own force, but for other 
purposes; the invalidity of the leases having been as- 
sumed by both parties on the trial. Held, that al- 
though there was no evidence in the case showing the 
invalidity of the leases, defendant could not avail him- 
self of the presumption of their regularity. Dec. 2, 
1890. Wing v. De La Rionda. Opinion by Peckham, 
J. Affirming 5 N. Y. Supp. 550. 


NEGOTIABLE INSTRUMENTS — ACCOMMODATION PA- 
PER—RIGHTS OF PLEDGEE.—In February, 1885, a ten- 
ant, being indebted for three quarters’ rent, while the 
remaining quarter would become due at the expira- 
tion of the lease, on May 1, 1885, gave to the landlord, 
as security for all of such rent, certain notes made by 
others, of which one was a note made for his accom- 
modation. That fact was known to the landlord soon 
afterward. It did not appear that either party con- 
templated a tenancy beyond the term then existing. 
Held, that the landlord could not enforce the note 
against the accommodation maker for rent under a 
new lease made in March, 1885. Gordon v. Boppe, 55 
N. Y. 665; Bank v. Doyle.9 R. [. 76; Stoddard v. Kim- 
ball, 6 Cush. 469. Dec. 2, 1890. Continental Nat. Bank 
of New York v. Bell. Opinion by Andrews, J. Re- 
versing 1 N. Y. Supp. 256. 


~— 


THE MARTYRED MULE. 








Dedicated by permission to the Shade of the late Henry Bergh. 
FISHER V. PENNSYLVANIA RAILROAD CO., 126 PENN, ST. 293. 
{Where a mule, on his way home from work, unattended, 
is on a railway track at a highway crossing, the railroad 
company is under no obligation to sound the whistle to warn 
him of an approaching train. | 
In Texas, where the potent twelve 
Pronounce the penalty of crime, 
I find, when in the books I delve, 
That rather more than half the time 
The jury, with a disregard 
Of custom, by some novel rule, 
Pronounce the sentence somewhat hard, 
That man is worth much less than mule ; 
But then in Pennsylvania 
This stupid quadruped of late, 
By some judicial mania, 
Is much less favored in estate. 


From off a dusty, hot highway, 
Entranced as in a pleasing dream, 
A tired mule doth careless stray 
Where coaches are propelled by steam,— 
A sober and industrious beast, 
Released at close of day from load, 
Perchance the sight of grassy feast, 
Where lands of railway cross his road, 
Upon the tracks attracted him 
Away from customary beat ; 
Perchance an expectation dim 
Some donkey-engine there to meet 
And there he crops the juicy herb, 
Oblivious of the deadly car, 
While spasms of delight disturb 
Appendages auricular, 
The while assiduous tail doth twitch 
To fend mosquitoes from his back ; 
Alas! it had no power to switch 
Approaching train from off the track! 
Poor silly wretch! he strays along 
Unthinking, heedless, void of fear ; 
And though his ears are very long, 
Alas! he has no engineer. 





And so a locomotive rude, 
Upon that deadly iron rail, 
Doth very wantonly intrude 
*Twixt ample ears and meagre tail. 


Now, when to suit the matter grew, 
The engineman had naught to say, 
Save that though he no whistle blew, 
He thought the mule would step away. 
He knew the measure of his care 
Toward men appearing on the road ; 
To mules he never was aware 
A similar vigilance was owed. 
*Twas strange if sorry quadruped 
Could stay the progress of the mails, 
Recause from rightful precincts led 
To loiter on forbidden rails, 
His ears were thrice as long as men’s, 
So should his sense of hearing be ; 
He’d twice as many legs, and hence 
The abler accidents to flee. 
He had no claim to bell nor whistle; 
He had no right that men respect : 
If too intent on meal of thistle, 
He met the fate he might expect. 


This heartless but ingenious plea 
Seduced that hasty magistrate, 
And this illogical decree 
Sustained the corporation’s prate: 
* Tf engineers were held to sound 
The whistle or to ring the bell, 
The mule conclusively was bound 
To listen, stop, and look as well.” 
This judgment was pronounced per cur.; 
No wonder that his honor should 
Anonynimity prefer 
Where justice was misunderstood. 
Such was the court's idea of wit 
And law to animals applied ; 
Humaner lawyers, hearing it, 
Its relevancy have denied. 
When men are walking on the track, 
The law presumes that they will heed 
The present danger, and step back, 
And so to stop the train no need. 
Mules have not men’s intelligence, 
Are not forewarned by human fears; 
And so presumptive evidence 
Is not proportioned to their ears. 
The whistle might arouse a mule, 
And scare him out of danger’s way, 
As well as any two-legged fool 
Who should in such dilemma stray. 
As well might engineer neglect 
A man of danger to apprize, 
By signals which he might suspect 
He was too deaf to recognize. 
If mules could read this bitter tale, 
They’d wave a sympathetic ear; 
With dismal bray the air assail, 
And drop a heavy muleteer. 
In some horse-heaven, his rest well earned, 
This mule with Davies’ donkey* treads ; 
Their shoes laid off, and collars turned 
To glorious halos round their heads. 
—Irving Browne in The Green Bag. 


+ —— 


NEW BOOKS AND NEW EDITIONS. 
Foore’s PrivATE INTERNATIONAL JURISPRUDENCE 
A concise treatise on Private International Jurisprudence, 

based on the decisions in the English courts. By John 
Alderson Foote. Second edition. Boston Book Co., Bos- 
ton, Mass. 

The first edition of this work was an attempt to supply 
the deficiencies created by the lapse of twenty years in 
Westlake’s standard treatise. That edition was issued 
in 1878, and now, after the lapse of eighteen years 


| more, a second edition is presented, citing and consid- 





*See Davies v. Man, 10 Mees. & W. 546. 
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ering some three hundred additional cases. The work 
is especially addressed to English practitioners, but 
has interest for American scholars and lawyers. 


A TREATISE ON EXTRADITION AND INTER-STATE REN- 
DITION WITH APPENDICES. 

Containing the treaties and statytes of the United States re- 
lating to extradition and the treaties relating to the re- 
covery of deserting seamen ; and the statutes, forms and 
rules of practice in force in the various States and Terri- 
tories relating to the rendition of fugitives from justice as 
between the States and Territories of the United States. 
By John Bassett Moore, third assistant secretary of State 
of the United States. 2 vols. 

The publishers, The Boston Book Company, in an- 
nouncing this important work, observe: 

‘This work is historical, theoretical and practical. 
The delivery up of offenders to foreign powers by the 
government of the United States, and the rendition of 
fugitives from justice as between the States and Ter- 
tories of the United States, have been traced to their 
origin, and an attempt has been made thus to ascer- 
tain and lay down the correct and consistent princi- 
ples that govern those subjects at the present day. In 
the prosecution of this work recourse has necessarily 
been had to original sources, and many volumes of un- 
published records of great historical value have been 
gleaned. In this way the progress and development of 
the law have been disclosed, with important results to 
the judge, to the practitioner, and to the general stu- 
dent of constitutional history. Upon the gradual de- 
marcation of the boundary between the powers of the 
National and State governments, and the definition of 
the respective spheres of executive and judicial action 
the present work throws much light. 

“The principles shown to prevail in the United 
States on the subject of extradition are also discussed 
in the light of general theories, and of the Jaw of other 
countries. A separate chapter has been given to the 
law in Canada, which is discussed exhaustively. An- 
other and very extended chapter has been devoted to 
the law and practice in extradition in foreign countries 
generally, and under this division the law is stated for 
the Argentine Republic, Austria-Hungary, Belgium, 
Brazil, China, Colombia, Denmark, France, Germany, 
Great Britain, Hawaii, Italy, Japan, Luxemburg, 
Mexico, Netherlands, Peru, Portugal, Russia, Spain, 
Sweden and Norway, Switzerland and Turkey. While 
this is most interesting to the student of comparative 
law, it is also of value to persons practically interested 
in the recovery of criminals. 

** But of especial value to the practitioner is the col- 
lection of statutes and rules, and the publication of 
forms. An examination of the reports of extradition 
cases will show that where an application fails it is 
almost invariably for defect in the complaint, in the 
warrant of arrest, or in the authentication of docu- 
ments. The present work devotes a chapter to each of 
those topics, and in each chapter gives many judicially 
approved forms to suit different cases. Practical di- 
rections are also given in respect to the preparation of 
applications for requisitions, to the selection of agents, 
to the payment of expenses, and to methods of pro- 
cedure generally. 

**In that part of the work set apart to inter-State 
rendition points of practice are fully considered. The 
cases are all stated and discussed, and rules of decis- 
ion and action laid down. One of the most interest- 
ing features of this part of the work, from a practical 
point of view, is an appendix containing all the stat- 
utes, forms and rules of procedure in force in all the 
States and Territories on the subject of the recovery of 
fugitives from justice. This collection is brought down 
to date, and by itself occupies three hundred and 
twenty-six pages. The separate collection for each 
State and Territory has been directly verified and 
completed by the proper State or Territorial authori- 





ties. This enables the practitioner to place his hand at 
once upon the law and practice not only in his own 
State or Territory, but also to see ata glance what may 
be reguired to obtain the surrender of an offender 
from the authorities of any other State or Territory. 
It is also hoped that this publication may tend to aid 
in the development of uniformity in practice and pro- 
cedure in the different States and Territories. 

‘The experience of the author as assistant secretary 
of State has given him exceptional opportunities for 
examining the whole subject of extradition and rendi- 
tion from a practical point of view.” 

The modesty of this circular leads us to suspect that 
it was written by the author of the book, and we be- 
lieve that for once publishers do not sound the praise 
of their publication too loudly. A cursory examina- 
tion has conviuced us that the account thus given 
affords a fair view of the work, and that the treatiseis 
important, comprehensive, thorough and intelligent, 
Especial weight is to be attached to the assertion that 
failure in these proceedings is usually due to defects in 
practice, and the practical nature of this treatise will 
give it especial value in this regard. The work is well 
worthy of an extended review, but limits of space and 
time forbid our doing more than to record a very 
favorable impression of the conception and execution 


of the work. 
—— + — 


NOTES. 


‘THE judgments in both cases attach great weight to 

American authorities, and it must be admitted that 
the American text-books contain many references 
which support the right of subrogation even in cases of 
negligence. But in truth an American text-writer has 
a peculiar duty to perform in reaching any landmark of 
law. He is beset by currents of authority from all points 
of the compass, and just as he fancies he can dimly 
descry land ahead, a blast from the court of some dis- 
tant State throws him on his beam ends and drives 
him out to sea again. Under ordinary circumstances 
when caught in one of these American circular storms 
the legal mariner of other countries (if he has suffi- 
cient sea roum in the shape of authorities in his own 
courts) acts wisely in following the regular sailing 
rules, and steers for the outside. But in this instance 
we are tempted to weather it out, and see if we cannot 
hold our own course in spite of the conflicting winds. 
—Canadian Law Times. 


Mr. Beach, then a resident of this city, was engaged 
in the trial of an important cause at our court-house, 
and was keeping his own minutes of the evidence, as 
it was before the court had a stenographer, and having 
occasion to step out a moment, turned to Frank J. 
Parmenter, who was sitting near, and said: ‘‘ Frank, 
will you be so kind as to keep minutes for me till I re- 
turn?” ‘Certainly, Mr. Beach,”’ replied the obliging 
young lawyer, “if I am not required to read your 
own!” Inthe course of ten minutes Mr. Beach re- 
turned, when his big chair was restored to him, and 
he glanced eagerly at his minutes to see what had oc- 
curred during his brief absence. To his horror, not a 
single note had been made, but instead, at the close of 
his own unreadable minutes, he saw the following: 

EPITAPH ON HON. WILLIAM A. BEACH. 
Here lies the great lawyer struck down in his might, 
Who talked like an angel, but never could write. 

Beach, who had no idea of wit or humor, never in- 
dulged it himself, or tolerated it in others, was heard 
muttering to himself: ‘‘The d——d rascal?” ‘the 
d—d rascal!’ The joke was secon known to the 
whole bar, and at last Beach enjoyed it as much as 
any. We ought, perhaps, to add that the parties were 
always good friends and so remained till the death of 
Mr. Beach broke the relation.—Troy Times. 
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CURRENT TOPICS. 





HE requisite signal of distress having been raised, 
the Second Division of the Court of Appeals 
has been set in motion again. Chief Judge Ruger 
informs the governor that he thinks it will not be 
necessary to make another assignment of causes for 
a great many years. This must be based on an 
opinion that the court will be able to keep up with 
its business. We should be rejoiced to believe that 
the court can do all its business in the future, but 
it would afford little gratification to learn that it can 
do only half the business, or only half do all the 
business. Experience has demonstrated that the 
court cannot keep up with the present business, to 
say nothing of future business. It must steadily 
fall behind, and when the arrears become heavy the 
Second Division must be summoned again, as they 
have been twice already. Or if the Second Division 
shall be abolished, as recommended by the commis- 
sion, why then the situation will be so much the 
worse. The business certainly will not be any 
smaller, but must be larger, in the future, unless the 
scheme of the Judiciary Commission, or something 
equivalent, should be adopted, and even then we 
doubt the court’s ability to keep up, for business of 
every sort is constantly increasing in that court. 
Mr. Moak says, in the New York Times, on this sub- 
ject: 

“From October 7, 1889, till January 5, 1891, the court 
had heard and decided about five hundred cases on its 
calendar of appeals from judgments, thus disposing of 
about five hundred cases against seven hundred and 
thirty-four of such appeals undisposed of during the 
same time, the increase on the calendar of appeals from 
judgments being two hundred and thirty-four. It is 
said that the court now believes it can keep abreast of 
its future business. Is it probable that this hope is 
likely to be realized? For a moment taking into con- 
sideration that from October 7, 1889, till December 17, 
1890, when the court adjourned for the present calen- 
dar, the court had regularly reached and disposed of 
only about five hundred cases on its calendar, and that 
during the same time seven hundred and thirty-four 
appeals from judgments, besides appeals from orders 
and in criminal cases heard during that time, have 
been taken, a sufficient number remains to occupy the 
court at its best for two years to come. Since 1869, the 
commission consisting of Judge Lott and associates 
have occupied five years in disposing of cases then in 
the court; the late Second Division, just dissolved, 
has occupied two years in these cases, and to-day suflfi- 
cient cases to occupy the new one for two years to 
come have just been transferred to it, making nine 
years of actual busy work for a Second Division out of 
twenty-one.” 

Every appeal should be disposed of within a year; 
indeed it ought to be within six months. We sus- 
pect that the commission’s scheme will not prove 
acceptable either to the Legislature or the people, 
notwithstanding the leaders in newspapers which 
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are appearing with suspicious simultaneousness, 
emanating presumably from writers who know little 
of the situation or its needs. We commend to those 
editors, to the judges, to the Legislature and to the 
people the argument of Mr. Matthew Hale, pub- 
lished in this journal last week, which seems to us 
to demonstrate the injustice and futility of the 
scheme. It remains to be seen whether a few law- 
yers in the city of New York and a few judges on 
the Court of Appeals bench shall dictate the appel- 
late policy of six millions of people, for their own 
profit, convenience or pleasure. 


The Chicago Legal Adviser, in commenting on the 
New York commission to promote uniformity of 
legislation, observes: 

“The prescribed function of said commissioners is 

‘to ascertain the best meaus to effect an assimilation 
and uniformity of the laws of the States,’ and to con- 
sider ‘whether it would be wise and expedient for 
New York to invite the other States to send represen- 
tatives toa convention to draft uniform laws to be 
submitted for the approval and adoption of the several 
States,’ etc. Ina word, the proposition is to raise by 
local legislation a species of second National Congress 
to do just what the existing National Congress was 
ordained and established to do—that is, to effect an 
‘assimilation and uniformity’ of laws essential to the 
general welfare of this people. We do not believe that 
the New York scheme is either expedient or necessary. 
General and uniform laws on the subject-matters in- 
dicated are demanded by the general welfare; but 
their attainment is possible only through enactments 
by a General Legislature.”’ 
This seems a very easy yielding of ‘‘ States’ Rights.” 
It is perfectly evident that no “assimilation and 
uniformity,” at least as to marriage and divorce, 
can ever be attained through Congress. Congress 
has no right to legislate upon the subject. The 
object could only be obtained, through Congress, 
by means of a constitutional amendment. This is 
hopeless, for it needs the preliminary petition of 
three-fourths of the Legislatures and the subsequent 
sanction of two-thirds of them. Even if thus 
obtained, it might be against the will of one-third 
of the States. ‘‘The New York scheme” is to 
induce Legislatures, through commissions, to agree 
upon uniformity. This is asking no more than 
would be necessary in case of a constitutional amend- 
ment, and it would have the advantage of not com- 
pelling any unwilling State. The agreement of a 
few leading States would be influential on others. 
At all events, it seems to us that this is the only 
possible way of effecting a uniform law of marriage 
and divorce. We should not despair of bringing 
Illinois into an agreement, even if it might interfere 
with a favorite legal industry of Chicago. 


We have often urged upon our law-makers the 
importance of some reform in the matter of new 
trials in civil actions. As the matter now stands 
the burden is put on the respondent to show that 
error was harmless. In our judgment it should 
be on the appellant to show that it was harm- 
ful. Instead of granting a new trial unless 
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the court can see that the error did no harm, the 
new trial should be denied unless the court can see 
that the error did harm. Such is substantially the 
English rule, and for once the English have got 
ahead of this State in legal reform. The sixth and 
seventh subdivisions of the thirty-ninth order or 
rule of the English Supreme Court —these rules 
having the force of statutes — are as follows: 

“6. A new trial shall not be granted on the ground 
of misdirection or of the improper admission or re- 
jection of evidence, or because the verdict of the jury 
was not taken upon a question which the judge at the 
trial was not asked to leave to them, unless in the 
opinion of the court to which the application is made 
some substantial wrong or miscarriage has been 
thereby occasioned in the trial; and if it appear to 
such court that such wrong or miscarriage affects part 
only of the matter in controversy, or some or one only 
of the parties, the court may give final judgment as to 
part thereof, or some or one only of the parties, and 
direct a new trial as to the other party only or as to 
the other party or parties. 

“7. A new trial may be ordered on any question, 
whatever be the grounds for the new trial, without in- 
terfering with the finding or decision upon any other 
question.” 


These provisions have been in effect, with little 
change, since 1873. 

A commendable bill is introduced into the Senate 
of this State to provide for the publication of the 
colonial statutes from the foundation of the colony 
to the adoption of the first Constitution. But very 
few copies are in existence, and not a perfect 
printed copy anywhere, nor are all these statutes of 
record in the office of the secretary of State. It is 
proposed to print 1,000 copies, and to give the pub- 
lication the force of evidence in courts, The recent 
publication of the early Session Laws of the State 
was a laudable scheme and well carried out, and the* 
present seems almost equally important. The net 
expense to the State will be trifling, and the bill, as 
one in the interest of the preservation of our legis- 
lative history, should be passed without difficulty. 

The twelfth volume of the Bankside Shakespeare 
is Henry IV, part first, the players’ text of 1598, 
with that of the folio of 1623, with an introduc- 
tion touching the genesis of the play, by Mr. Wil- 
liam H. Fleming, secretary of the Shakespeare 
Society of New York. The editor also gives a few 
pages of conjecture as to whether Shakespeare in 
the character of Falstaff intended to ridicule the 
Puritans, and comes to the conclusion that he did 
not, although he travestied the cant of Puritanism. 
As a curiosity of criticism, and an evidence of the 
care Which the great daily newspapers bestow upon 
book notices, we quote the following from the T'ri- 
bune’s notice of this introduction: ‘‘As to Mr. Flem- 
ing’s contention that Shakespeare in Falstaff 
intended to ridicule the Puritans, we do not think 
the idea a very happy one. The fact that Sir John 
uses scraps of Scripture phrase now and then surely 
cannot count for much. A more essentially un- 
Puritanic character can nowhere be found, or one 
who makes less pretense of either piety or virtue.” 





What Mr. Fleming says is this: ‘“ While I think it 
unquestionable that in Falstaff Shakespeare did 
travesty the cant of Puritanism, still I am equally 
confident that it was not a purpose, but simply an 
accident, in the delineation of this character, 
* + * He was non-partisan, intolerant, imper- 
sonal. * * * Had his purpose in creating Fal- 
staff been solely to caricature a religious sect, Falstaff 
would have passed away with Puritanism.” 

Seeing that Mr. Homer Greene had an article in 
the North American, entitled, ‘‘Can Lawyers be 
Honest?” we bought a copy. If we had known 
that he answers the question in the negative we 
would have tried to steal a copy. Mr. Homer 
Greene seems in a ‘‘ questionable shape.” In nine 
pages he asks himself exactly sixty questions, There 
is one more he ought to ask-—‘‘Can Mr. Homer 
Greene be sensible?” and we would unanimously 
answer, no! Let Mr. Homer Greene join himself 
unto Mr. Edward Bellamy and gently pass away. 
He wearies us. In the same number Mrs. Kate 
Gannett Wells asks, orsays: ‘‘ Why no more women 
marry.” That is an easy one. Answer: because 
they are not asked. Now let Eliza Wheeler Wilcox 
ask something. 


The Troy Times is evidently sensitive about one 
of the pet industries of that lively village when it 
says: ‘‘An English court has just decided that the 
chime of bells in the village of Deptford must not 
be sounded, because the noise is offensive to the 
majority of the property-owners of the vicinity. 
The souls of property-holders who could object to 
the delightful melody of church chimes must indeed 
be devoid of the poetical instinct. Could this cir- 
cumstance be related of any but stolid Britons?” 
Now if Britons were really stolid they would not 
be annoyed by the ringing of chimes. But the ring- 
ing of bells has been frequently forbidden by the 
courts, not only in England, but in this country, as 
in Pennsylvania (Harrison v. St. Mark’s Church, 
Philadelphia Common Pleas, 15 Alb. L. J. 248), and 
in Massachusetts (Davis v. Sawyer, 133 Mass. 289; 
8. C., 48 Am. Rep. 519), and in Missouri (Leede v. 
Pilgrim Congregational Church, 14 Mo. App. 599). 
Even if the Times’ presses were so noisy as to be a 
nuisance they might be restrained by injunction. 
We can hardly conceive a more annoying nuisance 
than to be aroused from slumber by church or fac- 
tory bells at the hour of five a.m. Those ‘‘sweet 
bells” would always sound to us “ jangled, out of 
tune and harsh.” We should prefer a ‘still 
alarm.” But courts will generally regulate rather 
than forbid the ringing of bells. In a recent Cana- 
dian case the court prohibited whistling for cabs at 
a London boxing club between midnight and seven 
A. M. 
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NOTES OF CASES. 
N Riley v. Littlefield, Supreme Court of Michigan, 


December 24, 1890, replevin for a race-horse, it 
was held that plaintiff cannot recover for fines 
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which he was obliged to pay different trotting asso- 
ciations, as a condition to being allowed to trot in 
their future races, because of his failure to trot in 
races for which he has been entered previous to the 
attachment of the horse by defendant, and which he 
was prevented from trotting in by reason of defend- 
ant’s wrongful detention of the horse. The court 
said: ‘‘From the plaintiff’s testimony it appears 
that the horse was entered for races at Cleveland, 
Buffalo, Chicago and Detroit during the months of 
July and August. Those races occurred between 
the time of the attachment and when plaintiff got 
possession of the horse under the writ of replevin, 
so that the horse was kept out of those races. He 
had paid the entrance fees at some of these places. 
He paid $200 in Chicago after the horse was 
attached, and before the races, and $110 before he 
could start the horse at Omaha. This $310 was 
paid in races in which he was entered, but did not 
compete. Mr. Radford, plaintiff's counsel, in explan- 
ation of this, stated to the court as follows: ‘ He 
was obliged to pay $310 under the rules of the asso- 
ciation, because he had entered at those races and 
did not appear, before he could proceed any fur- 
ther.’ This was not money paid before the horse 
was attached, but after the attachment, and before 
the possession of the horse was regained under the 
writ; that is, the plaintiff having entered the horse, 
and not paying the entrance money at the time of 
entry, and failing to start the horse in the race, the 
moneys were demanded and payment compelled 
before he could enter or start him in other races, 
The plaintiff explained the matter in this way: 
‘That when you enter your horse in the associa- 
tion for trotting purposes, if you do not propose to 
take part in them, and to pay the entrance, you are 
fined if you do not pay the entrance, and that horse 
and the party entering him and the owner of the 
horse are all suspended from taking part in any 
races on the association tracks until all the money is 
paid up, with the fines, which is ten per cent of the 
entrance money.’ It appears that the $10 paid was 
for such fines for failing to start at the Buffalo races. 
One hundred dollars entrance fees were paid after 
the attachment, and $200 paid in entrance fees at 
Chicago after the attachment. These moneys were 
all paid, not for the entrance for the purpose of 
trotting the horse in those particular races, but in 
order to be permitted to enter and take part 
in other races in the future. This was in the 
nature of a penalty of the association. It does 
not matter whether or not these penalties 
could lawfully have been imposed as a con- 
dition precedent to his entering the horse in 
future races, so far as the rights of the plaintiff and 
the trotting association are concerned; they are not 
such damages as the plaintiff would have a right to 
sue and recover for by reason of the unlawful deten- 
tion of the horse. If this could be taken as a part 
of the plaintiff's damages against the officer, then 
whatever terms the association might impose as a 
condition precedent to entry in other races might 
be recovered for. Such damages are too remote, 











even if they could be recovered at all under the 
provisions of section 9387, How. St. Let us sup- 
pose the horse entered at Buffalo, Detroit and 
Omaha for the July and August races, the entrance 
fees being $100 in each place. The horse is unlaw- 
fully detained by the officer under the writ of 
attachment beyond the time when the races are to 
come off. The plaintiff desires to enter him in a 
future race at Chicago, but in order to do this he is 
compelled to pay the entrance fees at Buffalo, 
Detroit and Omaha, though the horse did not start 
in those races. The association may have the right 
under its rules to impose these terms as a condition 
precedent to letting the horse in at the Chicago 
races. In anaction against the officer for the unlaw- 
ful detention, it could not be said that this would 
fix, or in any degree tend to fix and determine, the 
damages which the officers must pay, for if the asso- 
ciation could fix and determine it by the amount of 
the original entrance fee, they could as well fix any 
other standard, and make the amount $1,000 or 
$10,000, and being so fixed, it would measure the 
liability of the officer for such detention.” 





In Fonner v. Smith, Supreme Court of Nebraska, 
January 2, 1891, it was held that the holder of a check 
may bring an action thereon against the bank in his 
own name. The court said: “The question presented 
to this court is one of law, viz., is a check drawn 
upon an existing fund in a bank an absolute trans- 
fer or appropriation to the holder of the amount 
designated in the check then in the hands of the 
drawee? On this question there is a direct conflict 
in the authorities, and in number at least the weight 
of authority seems to be against the proposition. In 
deciding the question however we desire to be gov- 
erned by such rules as seem to be based upona 
sound reason, and calculated to promote justice. 
The doctrine upon which it is held that a check is 
not the appropriation of the fund against which it 
is drawn is stated by Judge Davis in Bank v. Mil- 
lard, 10 Wall. 156, as follows: ‘On principle there 
can be no foundation for an action on the part of 
the holder, unless there is a privity of contract 
between him and the bank. Howcan there be such 
a privity when the bank owes no duty and is under 
no obligation to the holder? The holder takes the 
check on the credit of the drawer in the belief that 
he has funds to meet it, but in no sense can the 
bank be said to be connected with the transaction. 
If it were true that there was a privity of contract 
between the banker and holder when the check was 
given, the bank would be obliged to pay the check, 
although the drawer, before it was presented, had 
countermanded it, and although other checks drawn 
after it was issued, but before payment of it was 
demanded, had exhausted the funds of the deposi- 
tor. If such a result should follow the giving of 
checks, it is easy to see that bankers would be com- 
pelled to abandon altogether the business of keep- 
ing deposit accounts for their customers. If then 
the bank did not contract with the holder of the 
check to pay it at the time it was given, how can it 
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be said that it owes any duty to the holder until the 
check is presented and accepted?’ This is the 
strongest presentation of the objections to a check 
being an appropriation of the funds of the drawer 
to the amount of the check to which our attention 
has been called. Yet the fallacy of the reasoning 
can readily be shown. ‘The principal objection of 
Judge Davis is the want of privity between the 
holder of the check and the bank. A bank how- 
ever receives deposits on the express or implied 
promise to pay them out upon the checks of the 
depositors; and the depositor may draw his checks 
for small or large amounts, payable to his creditors 
or those to whom he desires to pay money, and the 
bank implied promises to pay such checks by whom- 
soever presented, the only limitation being that the 
drawer shall not exceed the amount of his deposits. 
In effect, the debtor said to his creditor: ‘I have 
deposited my money for safe-keeping in a certain 
bank, and I will give you a check thereon for the 
amount due you.’ The creditor thereupon accepts 
the check upon the implied assurance that the 
drawer has sufficient funds in the bank to pay it. 
Suppose instead of the ordinary form of the check 
to ‘pay A. B. or bearer’ a specified sum, the 
drawer should say, ‘I hereby assign to A. B. or 
bearer’ a like portion of the deposit in the bank. 
In effect there would be no difference as to the 
right of the holder of the check to the portion of 
the fund appropriated by the drawer. At the pres- 
ent time checks are in common use to supersede the 
payment of money. Many persons pay nearly all 
claims through the instrumentality of checks. This 
is done, first, to obviate the risk incident to carry- 
ing large sums of money on the person, or for want 
of adequate facilities for its safe-keeping; and sec- 
ond, as a means for correcting errors which may 
have occurred in the payment of claims, as a check, 
when paid to a particular person, is equivalent to a 
receipt. In regard to the alleged want of privity, 
it is sufficient to say that the holder of the check is 
subrogated to the rights of the drawer in the fund 
drawn upon, and therefore to that extent is in priv- 
ity as assignee of the drawer with the bank. But sup- 
pose that there isno privity between the parties, the 
rule is now well settled that a party may sue on a 
promise made on sufficient consideration for his use 
and benefit, though it be made to another, and not to 
himself. Cooper v. Foss, 15 Neb. 516; Stewart v. Snel- 
ling, id. 502; Shamp v. Meyer, 20 id. 223; Miliani v. 
Tognini, 7 Pac. Rep. 279; Lawrence v. Fox, 20 N. Y. 
268; Farley v. Cleveland, 4 Cow. 432; King v. Whitely, 
10 Paige, 465; Halsey v. Reed, 9 id. 446; Cumberland 
v. Codrington, 3 Johns. Ch. 254; Merriman v. Moore, 
90 Penn. St. 80; Putney v. Farnham, 27 Wis. 187. 
We have no doubt therefore that the holder of a 
check, where the check was drawn upon funds, and 
presented before such funds are otherwise drawn 
out, may sue the bank for refusing to pay such 
check. Munn v. Burch, 25 Ill. 35; Brown v. Leckie, 
43 id. 497; Fourth Nat. Bank v. City Nat. Bank, 68 
id. 398; Union Nat. Bank v. Oceana Co. Bank, 80 id. 
212; Bank v. Patton, 109 id. 479, 485; National 





Bank v. Indiana Banking Co., 114 id. 483; Bank y. 
Ritzinger, 20 Nl. App. 27; Roberts v. Corbin, 26 
Iowa, 315; Fogarties v. Bank, 12 Rich. Law, 518; 
Lester v. Given, 8 Bush. 357; MeGrade v. Savings 
Inst.. 4 Mo. App. 2380; Celle v. Savings Inst., id. 
401; McGregor v. Loomis, 1 Disn. 247, 255; An- 
cona Vv. Marks, 7 Hurl. & N. 686; Senter v. Bank, 
7 Mo. App. 532; 3 Am. & Eng. Enc. Law, 227, 
And after notice to the bank of the drawing the 
check the funds thus appropriated cannot be with- 
drawn by the drawer.” This is against the great 
weight of authority, but seems to us right. 


In Ryan v. Stowell, Supreme Court of Nebraska, 
January 2, 1891, the court said: ‘‘The only ques- 
tion for determination is the authority of D. J. Ryan 
to execute a chattel mortgage upon the windmills 
ia question. The general rule is that an agent with 
authority to sell goods cannot mortgage them, 
Stevens v. Cunningham, 3 Allen, 492; Nash v. Mosher, 
19 Wend. 431; Trudo v. Anderson, 10 Mich. 357; 
Ballou v. O' Brien, 20 id. 304; Wells Repl., § 314; 
Railroad Co. v. Lowell, 60 Cal. 454; Burton v. Cur- 
yea, 40 Ill. 324; Cobbey Repl., § 213. The rule as 
stated by Kent is, that though a factor may sell and 
bind his principal, he cannot pledge the goods as 
security for his own debt; not even though there 
be the formality of the bill of parcels and a receipt. 
The principal may recover the goods of the pawnee, 
and his ignorance that the factor held the goods in 
the character of factor is no excuse. 2 Kent Com. 
625. This we think is a correct statement of the 
law. The agent is not the owner of the goods. He 
is clothed with authority to sell, and in pursuance 
of such authority a sale made in the due course of 
business will transfer the title. Not being the 
owner however he cannot apply the property in the 
payment of his own debts, or pledge it as security 
for such debts,” 


——_._@______. 


“LIVE AND LET LIVE.” 


KNOW nothing which is so corroborative of Gene- 
sis 2-7 as man’s universal recognition of and striv- 
ing after justice, the most divine of his attributes. 
To one who has been removed fora number of years 
from active participation in it, but who is an inter- 
ested and somewhat philosophic observer of mankind’s 
progress, it is very encouraging to note the continual 
struggle of our own courts after that high justice 
which finds its aptest expression in the words of Him 
who spoke as never man spoke: ‘‘ Whatsover ye would 
have men to do to you, do ye the same to them.”’ The 
law seems to be growing more and more into con- 
formity to this Divine justice. The courts even now 
seem inclined to discard any pretended rule of law 
which conflicts with this justice. In fact all civil law 
is but an attempt to apply it to the affairs of associated 
mankind, and the test of the merit of any system of 
laws is the nearness with which it comes to absolute 
conformity to it. The wisest judges in the legal history 
of this and other countries have been those who recog- 
nized this fact, and with large knowledge of this uni- 
versal principle, have sought to shape legal rules by it. 
This form is now disregarded for substance, the legal 
phraseology in which ademand is made for the right- 
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fulness of the demand itself, and the law, in spite of 
many complaints of its slowness to develop, and in 
spite too of many courts and many reports, is fast un- 
der such shaping hands assuming the form of a 
rounded system. That it is true that the ablest judges 
are now extracting general rules from the numerous 
precedents, and are seeking to mold them into an or- 
derly and consistent code, must be apparent to any one 
who studies the various opinions from the various 
courts as collected in such a weekly law journal as the 
Albany. 

More particularly is this apparent in the opin- 
ions of the English judges. The principal charm fof 
these latter, and a very great charm it is too to one 
who finds pleasure in marking indications of the 
growth of the law and the character of the law’s ex- 
pounders as exhibited in the published opinions, is the 
clear cut positiveness with which they define a princi- 
ple or announce a conclusion, and the wonderful skill 
with which they analyze precedents, mark distinc- 
tions and apply conclusions to the facts of the case be- 
fore them. One never has any trouble in extracting 
the heart, the kernel, the gist, from these opinions. 
For instance, see Lord Coleridge’s judgment in Mogul 
Steamship Co. v. McGregor, 39 Alb. L. J. 50. If there 
is a finer specimen of a judicial opinion anywhere, it 
has not come within the range of my studies, and 
there are few finer things in English prose than some 
of the clauses near the bottom of column 2 of page 53. 
This generalizing of the law is perhaps more marked 
in the English courts than elsewhere. Yet in our coun- 
try the association of law and equity in the same 
courts for so many years is creating a more harmoni- 
ous and just system, perhaps. Yet even these courts 
sometimes dive into the deep sea of precedent for a 
pearl, and bring up only a fossil shell. See London, 
etc., Banking Co. v. London and River Plate Bank, 40 
Alb. L. J. 468, and Maham v. Brown, 13 Wend. 261. On 
the whole however no American (the Englishman has 
long had abundant cause for admiration and reverence 
for England’s judges) who hopes for his country’s fu- 
ture, can observe the course of judicial decision in this 
country for the past five years without finding cause 
for gratitude and reverence for America’s judges. One 
has only to remember the judicial reprobation of boy- 
cotts on the one hand and trusts on the other to see what 
a debt we, as a free people, owe the judges, not to men- 
tion the numerous recent cases in which they have 
stood between private right and hostile, unconstitu- 
tional legislation. 

With these thoughts present with me, I have exam- 
ined volumes 35, 36, 37, 38, 39, 40 and 41 of the ALBANY 
Law JouRNAL, with intention to select such cases 
therefrom as illustrate what Lord Bramwell calls the 
rule of “‘give and take, live and let live.’”” Without 
more than touching the larger topics, nuisance and 
negligence, I propose to notice only those cases which 
lie right at the dividing line between damnum cum in- 
juria and damnum absque injuria. 

The common law has been built upon lines marked 
out by Anglo-Saxon independence of character, and 
therefore has always refused to inquire minutely into 
one’s dominion over his own. The word “ property” 
is as sacred in its history as the word “ liberty,’’ more 
sacred than the word “life.’’ We must not then, in 
all instances, expect to find that it is a practical appli- 
cation of the golden rule. It leaves something to re- 
ligion. For instance, when I dig my well to be used in 
connection with my premises, I may know that I will 
divert my neighbor's underground currents, and may 
have as convenient a place to dig it where it will not. 
In digging it I should be unneighborly and a bad Chris- 
tian, but I do no legal wrong. There can be no legal 
wrong where there is no antecedent legal right. En- 
joyment of dominion and control over his property are 
what the law guarantees to every one, and it is disin- 





clined to measure such enjoyment or control in golden 
scales where they do not conflict with a right of a 
neighbor. Immediately however upon such conflict, 
the neighbor has a cause of action against him. It is 
this conflict which is the occasion of the discussion of 
the maxim, so use your own as not to injure your 
neighbor. I divide the principle to be extracted from 
the cases into two parts for convenience, though logi- 
cally it is incapable of division. First. The use of the 
owner must be reasonable under the circumstances 
«which surround such use. Second. If such use is rea- 
sonable under the circumstances and occasions dam- 
age to the owner’s neighbor, such damage is cum in- 
juria if he, by the use of reasonable means, could have 
prevented the damage. 

First. What is a reasonable use? Here, as in all in- 
stances where the term ‘“ reasonable’”’ is used in defi- 
nition, it is relative and not absolute. The law is fond 
of making the average intelligence of man the arbiter 
to which it appeals for judgment upon the quality of 
an act which is not capable of definition. By using 
the term ‘“‘ reasonable” it again appeals to this arbiter; 
therefore it is for the facts of each particular case to 
testify of *‘ reasonable use.’’ All elements which goto 
make up the result reasonable are to be considered: 
public policy, business convenience, locality, surround- 
ings, ete. The class of cases which hold a railroad 
company not liable for the damage inflicted by the or- 
dinary conduct of its business illustrate this. Of this 
class Beseman v. Pennsylvania Railroad Co., 38 Alb. L. 
J. 356, isa representative. That locality affects rea- 
sonable use, see MeCuffrey’s Appeal, 105 Penn. St. 253. 
I merely note the following cases in which the use was 
held unreasonable, and pass on: Sullivan vy. Royer, 36 
Alb. L. J. 19, soot from a smoke-stack; Snyder v. Ca- 
bell, 35 id. 344, a skating rink; Bishop v. Banks, 33 
Conn. 118, bleating of calves kept over ‘night in a 
slaughter pen; Huaveline v. McCone, 56 Alb. L. J. 168, 
the jarring of a dwelling-house by machinery, and the 
fouling of clothing, etc., from smoke of steam planing- 
mill, notwithstanding there were a number of other 
manufacturing establishments within a thousand or 
fifteen hundred feet of the house, and the neighbor- 
hood was largely occupied by mechanics and tenement- 
houses. In the latter case the court said: “If one 
knows of a nuisance ’’—in that case a steam planing- 
mill—‘‘ and then goes and takes up his residence near 
it, he would not thereby be precluded from maintain- 
ing his action,”’ citing Hale v. Barlow, 27 L. J. C. P. 
208; Com. v. Ashton, 6 Gray, 443; Fertilizing Co. 
v. Hyde Park, 97 U. S. 659. In Reinhardt v. Men- 
tasti, 40 Alb. L. J. 400, a stove had been built 
in defendant’s hotel basement so close to the 
party-wall that the heat from it destroyed the use- 
fulness of plaintiff's adjoining wine cellar. Kekewich, 
J., prohibited such use of defendant’s own, saying: “ It 
seems tome * * * the application of the principle 
governing the jurisdiction of the courts in cases of 
nuisances does not depend upon the question whether 
defendant is using his own reasonably or not. The 
question is, does he injure his neighbor?’’ Persons with 
shattered nerves and disordered constitutions are en- 
titled to no greater protection from discomfort than 
ordinary citizens by courts of equity. “It is not 
within the judicial scheme to make things pleasant or 
agreeable for all of the citizens of the State.’’ Bird, 
V.C., in Westcott v. Middleton, 37 Alb. L. J. 93; Rog- 
ers v. Elliott, 37 id. 346. A discussion of ‘‘ reasonable 
use ’' of a stream by a mill proprietor is found in Ma- 
son v. Hayle, 38 Alb. L. J. 313. There was unreason- 
able use of a “‘ floatable’’ stream in increasing its natu- 
ral capacity by artificial means in Stratton v. Currier, 
40 Alb. L. J. 29, and in Willson v. Purchase, by a mill 
proprietor who doubled the force of the stream by 
** slousing *’ from an ancient * tontake’”’ to the original 
channel. 40 Alb. L. J. 214. 
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Second. Reasonable use occasioning preventable 
damage. 

It would be more concise to confine the point of in- 
quiry to reasonable use in all instances, for a use oc- 
casioning damage which by the use of ordinary care 
can be prevented is never logically a reasonable use, 
but I desire to group together those cases which allow 
force tothe motive with which and the manner in 
which an otherwise lawful act is done. 

No lawyer has ever failed to remark the abundant 
safeguards which the law has thrown about the 
“home” and “ castle."’ This fact seems in entire ac- 
cord with that ennobling sentiment which is so 
marked acharacteristic of the nglishman, namely, 
love of home. Unfortunately love for home cannot be 
regarded as a distinctive American characteristic. 
Home, in fact, with us more generally is an abiding 
place, not a sanctuary. Yet our courts are prompt to 
defend the right of every one to the enjoyment of his 
home free from material annoyance or discomfort. In 
Broder v. Gaillurd, 2 Ch. Div. 492, Sir George Jessel 
said: “I take it the law is this, that a man is entitled 
to the comfortable enjoyment of his dwelling-house. 
If his neighbor makes such a noise as to interfere with 
the ordinary use and enjoyment of his dwelling-house, 
so as to cause serious annoyance and disturbance, the 
occupier of the dwelling-house is entitled to be pro- 
tected from it.’”’ Knight Bruce, V. C., in Walters v. 
Selfe,4 De G. & Sm. 315, said, appealing again to that 
arbiter, which has itself given form and color to the 
law, and wherein resides so much of the wisdom which 
is practical, common consent, *‘a nuisance is an incon- 
venience materially interfering with the ordinary com- 
fort physically of human existence, not merely accord- 
ing to elegant or dainty modes of living, but according 
to plain and sober, simple notions among the English 
people.’’ In Broder v. Gaillard, supra, the owner of 
an adjoining house complained of the noise from de- 
fendant’s stable and of damp from an artificial mound 
on which it stood, and it was held that plaintiff was 
entitled to an injunction to prevent the defendant 
from keeping horses in his stable so as to bea nuisance, 
and that defendant was also liable for not preventing 
the damp from going through plaintiff's wall. 

The following cases adopt either in dictum or in the 
decision the civil-law rule that malice may make an 
otherwise lawful act unlawful: Burke v. Smith, 38 Alb. 
L. J. 29, in Michigan; Chesley v. King, 74 Me. 164; 
Wheatley v. Baugh, 25 Penn. St. 528, and Greenleaf v. 
Francis, 18 Pick. 117. The contrary is held in Phelps 
v. Nowlen, 72 N. Y. 39, and Chatfield v. Wilson, 27 Vt. 
671, and a dictum to the same effect is found in Chipley 
v. Atkinson, 35 Alb. L. J. 496. Walker v. Cronin, 107 
Mass. 555, is usually cited against the rule of the civil 
law, but it does not seem to necessarily range itself on 
that side of the controversy. Says the court in that 
case: “If disturbance or annoyance ”’ to one’s business 
“come as a result of competition, or the exercise of 
like rights by others, it is damnum absque injuria, un- 
less some superior right by contract or otherwise is in- 
terfered with. But if it comes from the mere wanton or 
malicious acts of others, without the justification of com- 
petitions or the services of any interest or lawful pur- 
pose, it then stands upon a different footing and falls 
within the principle’’ formulated in Comyn’s Digest: 
“In all cases where a man has a temporal loss or dam- 
age by the wrong of another, he may have an action on 
the case.”’ The case itself was an action on the case 
for maliciously procuring employees to break their 
contract of service. There is a material distinction 
between an act done “in service of any interest or for 
a lawful purpose’ and one done maliciously and gratu- 
itously. It may be doubted whether the first class of 
cases in the facts they present are entirely outside of 
the common-law rule that to make a legal wrong there 


must have been an antecedent legal right. In Burke 





v. Smith, supra, a screen was erected with no other 
purpose than to shut out plaintiff's light and air from 
a house built near the dividing line. It may be stated 
generally that a right to the light and air through the 
windows is incident to one’s ownership of a house. 
This right, unless an ancient one under the English 
doctrine and that of Mahan v. Brown, supra, under 
which it ripens by prescription into an easement in his 
neighbor’s property can be destroyed only by an ex- 
ercise of that neighbor's control and dominion over his 
own. All acts done by that neighbor in the enjoy- 
ment of his own, under the rule of cujus est solum ejus 
est usque ad celum are lawful acts unless they conflict 
with a superior right of the adjoining land-owner. Can 
it be said that a right todo that which sabserves no 
useful purpose, but is solely done to injure one’s neigh- 
bor, is inherent in the word “‘ property ’’ even as the 
common law regardsit? Is it not an anomaly in any 
system of laws that one can make a direct attack, a 
wholly unnecessary attack, not in the enjoyment of 
his own, but wholly gratuitously and maliciously upon 
the comfortable enjoyment of his neighbor’s home 
without being liable for.it? The whole law of nui- 
sance isin direct conflict with such an idea. There 
seems some force in the notion that one’s right to light 
and air through his windows remains a right until de- 
stroyed by his neighbor in the exercise of his property 
rights in the enjoyment of his own, more particularly 
as the courts of this country, having generally repudi- 
ated the doctrine of ‘ancient lights,’’ have made a 
new starting point for consideration of such questions. 
Thus, there being no opportunity here for such right 
to ripen into an easement in the neighbor’s property, 
the objection arising therefrom is removed. The other 
cases (Wheatley v. Baugh, Chesley v. King, and Green- 
leaf v. Francis) relate to the malicious diversion or ob- 
struction of underground currents, whereby a neigh- 
bor’s well is destroyed. The antecedent right seems 
more apparent here than in Burke v. Smith. It is 
scarcely accurate to say that the maxim cujus est solum 
ejus est usque ad coelum controls the right of a land- 
owner to the flowing water of underground currents. 
His right to it is more analogous to that in wild ani- 
mals than any I can recall. He can appropriate it ab- 
solutely ; but before the appropriation it flows onto his 
neighbor’s well and is his property. Acton v. Blundell, 
12 Mees. & W. 324. His right to appropriate it is inci- 
dent to his property, and his neighbor’s property in it 
is good against all the world, except his right so exer- 
cised (Angell on Water-Courses, § 114); but see Blood- 
good v. Ayer, 37 Alb. L. J. 297, in New York. Mr. 
Washburn on Easements (3d ed.), 487, 488, says: ‘‘ The 
owner of land on which a spring issues from the earth 
has a perfect right to it against all the world except 
those through whose lands it comes. He has even a 
right to it as against them until it comes in conflict 
with the enjoyment of their right of property.” The 
mere malicious diversion of such water is a destruc- 
tion of a neighbor’s right, not in the exercise of one’s 
dominion and control over his own, not in connection 
with one’s enjoyment of his property, but is a gratui- 
tous act independent of his property, ownership and 
control. He has no property in the water. The law 
gives him the right to appropriate it, directly or indi- 
rectly, in connection with the right of property in and 
enjoyment of the soil. The obstruction or diversivn 
out of pure malice has no such connection; so it isa 
legal wrong, destroying a legal right, and is therefore 
actionable. The doctrine governing his dominion over 
a surface stream illustrates his position here. He can 
use as much thereof as he pleases for domestic pur- 
poses. If he diverts it or obstructs it, or lessens its 
flow, except for these purposes, his neighbor has 4 
cause of action against him. In Dillon v. Acme Oil 
Co., 49 Hun, 565; S. C., 28 Alb. L. J. 447, the plaintiff 
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and dug a well for each, the water being used for do- 
mestic purposes. The defendant erected an oil refin- 
ery about three hundred feet distant from the lots of 
plaintiff, and the oil leaking on the surface, permeated 
the ground until it reached some underground cur- 
rent, which carried it to the well of plaintiff. The 
works were erected and operated as well as such works 
could be, having reference to such locality and the 
nature of the business. An injunction was refused. 
In Kinniard v. Standard Oil Co.,41 Alb. L. J. 227, in 
Kentucky, it was held that the owner of a spring of 
water is entitled to recover damages for its pollution 
by oil stored in large quantities on the land of his 
neighbor, which, leaking from casks containing it, sat- 
urates the ground and penetrates to the hidden or un- 
known veins of water feeding the spring. In this case 
the spring was located about two hundred yards from 
the oil-house with a hill between, and it was manifest 
that the spring was contaminated solely from pollution 
of the underground currents. The court, in granting 
an injunction, said: ‘It seems to us * * * that 
there isa manifest distinction between the right of 
the owner of land to use the underground water upon 
it and the right to contaminate it so as to injure or de- 
stroy the water when passing to the adjoining land of 
his neighbor.” Citing Ballard v. Tomlinson, 24 Am. 
Law Reg. 634. In the latter case water in the plain- 
tiffs well was injured by sewerage from defendant’s 
well. Held, plaintiff was entitled to an injunction and 
damages. The wrong here however was in the manner 
of defendant’s use of hisown. Negligence was in the 
case, and it appears to have done the damage to the 
well through surface washings as well as through sur- 
face currents. Citing also Gas-light Co. v. Graham, 
28 Ill. 74; Gas Co. v. Murphy, 39 Penn. St. 257; Gas- 
light Co. v. Freeland, 12 Ohio St. 392. I have no access 
to these authorities, but will refer to them again in 
connection with another subject. 

Is a business which only damages a neighbor's well 
through underground currents, doing no other harm, 
a nuisance in a populated section, not in the manner 
of its conduct, but in the conduct itself? At first con- 
sideration there seems to be no room for controversy 
that it would not be, for if in the exercise of one’s 
control and dominion over his own he may destroy or 
divert the material water, what greacer wrong bas he 
done by destroying its usefulness in fouling it? These 
considerations however have to enter into the matter 
to reach a just conclusion. The neighbor's right to un- 
derground currents, as I have attempted to show, can 
be destroyed only indirectly by the exercise of one’s 
dominion and control over his own, and not by direct 
and malicious attack. The oil refiner, without intend- 
ing to appropriate the underground currents to his 
own use, knows that the necessary effect of the loca- 
tion of his business is the fouling of wells in the neigh- 
borhdod. His neighbor's right to these currents is 
good until he asserts a co-ordinate right to use or di- 
vert them. He doves not use or divert them, but brings 
a business to his premises, which, permitting them to 
flow in their accustomed channels, fouls them, thus 
creating a real discomfort and serious annoyance to 
his neighbor’s enjoyment of his dwelling-house, while 
not using them himself. There seems some substance 
in the views of the court as expressed in Kinniard v. 
Standard Oil Co., supra: “ Because the owner has the 
right to make an appropriation of all the underground 
water, and thus prevent its use by another, he has no 
right to poison it, however innocently, or to contami- 
nate it, so that when it reaches his neighbor's land it is 
in such condition as to be unfit for use by man or 
beast; ”’ and “if one has that on his premises that is 
dangerous, or a substance that he is constantly using 
which is liable to escape and injure others, whether 
above or under the ground, and injure the property of 
his neighbor, or that which his neighbor has a right to 





use, he must answer for the consequences.” If the 
view that one has no property in the underground cur- 
rents at all which the upper and adjoining proprietor 
is bound to respect is adopted, no reason is perceived 
why the manner of the conduct of oil refining, which 
alone occasions injury to such currents, can ever be a 
nuisance any more than the business itself. Negli- 
gence which occasions no damage to one in person or 
property can never be actionable. So the cases above 
cited, the gas company cases, may be considered as au- 
thority for the view that the well-owner has property 
in the underground currents which can only be de- 
stroyed by the exercise of the adjoining proprietor'’s 
dominion and control over his own in the enjoyment of 
his property. There seem to be no authorities directly 
in point except those above, the cases of Wonerly v. 
Church, 17 L. T. Rep. (N. 8.) 190; Norton v. Scholfield, 
9 Mees. & W. 665; Hough’s Appeal, 102 Penn. St. 442; 
S. C., 48 Am. Rep. 193, deciding no more than that one 
has sufficient property in his well to protect it against 
nuisances which affect it directly and not through un- 
derground currents. If however underground cur- 
rents are the property of the well-owner against all ex- 
cept the adjoining land-owner, and then only in the 
enjoyment of his own, a nuisance may arise from his 
manner of the use of his own, which would or might 
not from the use itself, for equity would no doubt 
make a distinction between the negligent exercise of 
a right and a proper exercise when the manner of ex- 
ercise above occasioned damage to aright which con- 
tinued to be a right until destroyed by the exercise of 
one’s power and dominion over his own. To make 
however an oil refinery a nuisance in itself, weight 
must be allowed to the known fact that it will neces- 
sarily destroy the usefulness of the wells of the neigh- 
borhood, and this being so, the law may with reason 
protect ‘‘homes’’ from such a serious discomfort as it 
rise from other discomforts arising from noxious 
trades. This however is further than the authorities 
have gone, though the reasoning of Kinnard v. Oil 
Co., supra, may lead to this result. It seems repug- 
nant to the notion that one is entitied to the comfort- 
able enjoyment of his ‘‘ home” to hold such notion 
of the business a mere ‘inconvenience of the * give 
and take, live and let live”’ order, one which we suffer 
to-day, our neighbor to-morrow, with the end of life 
making even the difference. Whatever rule however 
is adopted in the first instance, there appears a marked 
distinction between a right to use and a right to foul, 
and then permit the fouled water to flow on to his 
neighbor's premises. To use would be the exercise of 
a right on his own premises; to foul and then permit 
the fouled water to flow on is to create a nuisance on 
the neighbor’s premises. For instance, a well may 
have two sources of supply, one from a current un- 
fouled, another from the fouled current. In such case 
it would not be denied that an antecedent right had 
been destroyed, a nuisance created, whatever may be 
the view of the law of sub-surface currents adopted. 
With only one source of supply, and that fouled, the 
neighbor would still be deprived of the use of the water 
before in his well, which is undoubtedly his property. 

I turn now from that “ unruly member” of the body 
politic, the oil company, to that more ‘* unruly mem- 
ber’’ of the female corpus, a scolding tongue. On ac- 
count of the great practical difficulties in the way, 
courts of equity refuse to put any injunctive restraint 
upon it. Like all wise people, the judges refuse to in- 
terfere in so delicate a matter. 

A court of equity will not silence domestic broils be- 
tween the denizens of a tenement-house, although the 
defendant willfully and maliciously inaugurated a sys- 
tem of conduct with a view to drive plaintiff from his 
side of the house. Medford v. Levy, 39 Alb. L. J. 341. 

I will note now some additional cases which illus- 
trate the general duty one owes his neighbor. 
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In Smithurst v. Jud. Congregational Church the Mas- 
sachusetts court held that one who constructs a build- 
ing so near a street that ice and snow will fall from it 
in the ordinary course of things, endangering the pas- 
sage of travellers on the highway below, is liable for in- 
juries so received, although the building is of no un- 
fisual construction. But where the building is leased 
without taking acovenant from the tenant to repair, 
and the tenant, by the use of due care, could have pre- 
vented the injury, the lessor was held not liable by the 
same court in Clifford v. Atlantic Mills, 37 Alb. L. J. 
441. It appears then that the doctrine of the court is 
that such building is not a nuisance per se, but is so 
only from its improper or negligent use. On no other 
ground does it seem possible to reconcile the two cases. 
The Minnesota court,however, in Hannem v. Peace, 39 
Alb. L. J. 264, held such building a nuisance per se. In 
Melutire v. Roberts, 40 Alb. L. J. 164, in Massachusetts, 
it was held that the occupant of a building in which is 
an opening to an elevator shaft, facing on the public 
street, but separated from the sidewalk by a lintel 
three inches high and eighteen inches wide, is not re- 
sponsible for injuries received by a passerby, who is 
accidentally pushed into the opening by a third per- 
son. 

A loosely constructed wire fence around a grass plot 
at a place in which stock are permitted to run at large, 
is a negligent use of one’s own. Lisk v. Crump, 37 Alb. 
L. J. 106; Loveland v. Gardner, 40 id. 278. The court 
in the former case said: ‘ His,’’ 7. e., the landowner’s, 
duty, ‘‘is to exercise reasonable care to prevent his fence 
from becoming dangerous, but it extends no farther. 
If the fence he elects to build is built as such fences 
usually are, there is no liability; but if it is allowed 
to get out of repair, and thus become eventually dan- 
gerous, he may be liable.”’ In the latter case, in which 
the green grass plot of the former does not appear to 
figure, the California court said: ‘* When the property- 
owner is guilty of a breach of duty, which he “does to 
others in the use of his property, whether by intention 
or neglect, he is liable for any injury occasioned 
thereby if the injury is the natural or probable result 
of the act and such as a prudent man, under the cir- 
cumstances, acting with ordinary care, would have 
foreseen. The sonorous and clearly-reasoned opinion 
of the learned chief justice of New Jersey applies the 
principle formulated in Heaven v. Pender, 11 Q. B. 
Div. 503, to the following facts: The mill of plaintiff 
was injured by the explosion of a steam boiler in a 
building immediately adjacent to it. The defendant 
was a boiler insurance company, and in the contract of 
insurance reserved to itself the right to inspect the in- 
sured boiler, though not bound so to inspect. It did 
inspect, the boiler owner, the Ivanhoe Paper Mills 
Company, being induced thereby to omit inspection it- 
self, but so negligently that in consequence thereof the 
boiler exploded and injured plaintiff's mill. The de- 
fendant was held liable, the court saying: ‘* In all cases 
in which any person undertakes the performance of an 
act, which, if not done with care and skill, will be 
highly dangerous to the person or lives of one or more 
persons, known or unknown, the law ipso facto im- 
poses as a public duty the obligation to exercise such 
care and skill.” In Heaven v. Pender the facts were 
as follows: A dock-owner in hiring his dock supplied 
under contract with ship-owners a painter’s stage, to 
be slung in an ordinary way one side of a ship in the 
process of painting ber. The plaintiff, a man in the 
employ of the master painter, was hurt in using the 
sling, owing to its imperfect condition. The dock- 
owner was held liable in damages to the painter. 
“Whenever,” said the court, “one person is by cir- 
cumstances placed in such a position with regard to 
another, that every one of ordinary prudence would 
recognize that if he did not use ordinary skill and care 
in his own conduct with regard to these circumstances, 








he might cause danger or injury to person or property 
of the other, a duty arises to use ordinary care and 
skill to avoid such danger.’’ Cited in the principal case, 
Van Winkle v. Insurance Company, 41 Alb. L. J. 519, 
and see Sandford v. Standard Oil Co., 42 id. 30. 

There are a number of well-known cases which de- 
fine the duty of a land-owner to one entering his land 
upon implied invitation. In all such cases he owes the 
duty of due care to the person on his premises in the 
conduct of his business or the enjoyment of his own. 
See the cases collected in Harriman v. Railroud Co., 36 
Alb. L. J. 145. But he does not owe the same duty to 
trespassers or licensees. ‘* Willful, wanton or grossly 
negligent must characterize the act of laud-owner in 
such cases to render him liable.”’ Galveston Oil Co. vy. 
Morton, 38 Alb. L. J. 181; Cusick v. Adams, 40 id. 48. 
There are still other well-known cases which extend 
the doctrine of implied invitation to infant trespass- 
ers attracted by dangerous and seducing machinery 
near the highway. Says Judge Cooley in Powers v. 
Harlow, 53 Mich. 507; S. C., 51 Am. Rep. 154: * Chil- 
dren, wherever they go, must be expected to act upon 
childish instincts and impulses, and others who are 
chargeable with a duty of care and caution toward 
them must calculate upon this and take precautions 
accordingly. If they have exposed to the observation 
of children any thing which would be tempting to 
them, and which they in their immature judgment 
might naturally suppose they were at liberty to handle 
or play with, they should expect that liberty to be 
taken."’ See the turn-table cases, Nagel v. Railroad Co., 
82 Am. Rep. 413; Keffe v. Railroad Co., 21 Minn. 207; 
8. C., 18 Am. Rep. 393; Sioux City, etc., Railroad Co. 
v. Stout, 17 Wall. 657. These cases however are not 
followed in some courts. Frost v. Railroad Co., 36 
Alb. L. J. 103, in New Hampshire. In all the courts 
however it is admitted doctrine that greater care is 
owed to infants than to grown persons. 

One may perceive in even the limited number of 
cases I have cited how vigorously the courts of America 
are enforcing the idea that no one liveth to himself. 
So true is this that it may be said without exaggera- 
tion that whenever one owes a substantial duty to bis 
neighbor, the law will enforce it; that whenever there 
is a substantial wrong, there is a substantial remedy; 
that ‘‘love thy neighbor as thyself”’ is fast assuming a 
practical form under the shaping hands of the judges. 
The divine justice to which I alluded at the com- 
mencement of this article is gradually working out 
that ideal condition of mankind for which all wise men 
long, but which they scarce expect to see. There can 
be no real and permanent progress toward it however 
unless religion and law occupy the van. 
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CONTRACT—RESTRAINT OF TRADE. 


MICHIGAN SUPREME COURT, DEC. 24, 1890. 


WESTERN WoOODEN-WARE ASs'N V. STARKEY. 


A contract between a domestic firm and a foreign corpora- 
tion, both engaged in the manufacture and sale of 
wooden-ware, whereby the former sells its stock, mate- 
rial, tools and machinery to the latter, and agrees not to 
manufacture or sell wooden-ware in seven named States 
for five years, nor to permit its property to be used for 
that purpose during the time limited, is in restraint of 
trade and void. 


i from Circuit Court, Gratiot county, in 
Chancery. 8S. B. Daboll, J. 


Hatch & Cooley, for appellant. 
T. W. Whitney, for appellees. 


Lone, J. The bill in this cause is filed for the pur- 
pose of having the defendants Starkey, Ferris and 
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Olmsted enjoined from engaging in the business of 
manufacturing pails, tubs and other articles of 
wooden-ware during the period of five years, from the 
29th day of June, A. D. 1888; to enjoin the other de- 
fendants from carrying on that business with them; 
to enjoin all the defendants from using certain prem- 
ises in the village of St. Louis, Gratiot county, for the 
purpose of manufacturing tubs, pails, ete. The bill 
asks for an accounting touching complainant’s dam- 
ages, for a decree requiring the same tu be paid, and 
there is also a prayer for general relief. The bill shows 
that the complainant is a corporation organized under 
the laws of the State of Illinois for the purpose of car- 
rying on the business of manufacturing, buying and 
selling wooden-ware, and the materials which, enter 
jnto wooden-ware; that it was engaged in the business 
prior to June 29, 1888; that on that date the defend- 
ants Starkey, Ferris and Olmsted were doing business 
at St. Louis as partners under the name of the St. 
Louis Wooden-Ware Company; that they were en- 
gaged in business similar to that of complainant, and 
owned and occupied certain premises, with a manufac- 
turing establishment, and were possessed of a large 
quantity of manufactured articles, materials, tools and 
other chattels used in their business; that on that date 
the complainant and the members of said copartuer- 
ship entered into a contract which is attached to the 
bill, the material parts of which will be referred to. 
By this contract, the firm, in consideration of 36,000, 
agree to sell to the complainant their stock on hand, 
materials, tools, implements and chattels. The con- 
tract contains this clause: ‘‘And the said first parties 
also agree not to become engaged in the manufacture of 
tubs and pails during the next five years in the States 
of Michigan, Wisconsin, Illinois, Minnesota, Iowa, 
Missouri, Indiana and Ohio, or allow their property at 
St. Louis, Mich., to be used for that purpose, nor to 
sell said property to any one for that business, except 
by consent of said second parties; and in case any of 
the parties of the first part violate this agreement, they 
do hereby agree to pay to said second party $2,000 for 
damages, for violating this contract.’’ The contract 
also contains certain other provisions not necessary 
here to be noticed. After making the contract the 
complainant paid the copartnership the $6,000, and 
received the chattels. be defendants Sturkey, Fer- 
ris and Olmsted violated the contract in that they are 
how eugaged in the manufacturing and selling wooden- 
ware in the premises in question, and, as the bill al- 
leges, have confederated with the other defendants 
Palmerton, Fowler and Newman to carry on the busi- 
hess with them, and, for the purpose of concealing 
their transactions, procured the defendants Palmerton, 
Fowler and Newman to organize a corporation under 
the name of the F. G. Palmerton Wooden-Ware Com- 
pany, Limited, with intent to engage in said busi- 
ness. 

The bill further charges that the defendant Starkey 
pretended to convey the lands in question to his son- 
in-law Palmerton; that Palmerton has conveyed them 
to the Palmerton Wooden-Ware Company, and that 
the business of manufacturing wooden-ware has been 
carried on in said premises by the Palmerton Wooden- 
Ware Company; that the defendants Starkey and Fer- 
ris have active supervision, control and management 
of said corporation, and have been making sales of 
their pails and tubs in all the States of Michigan, Wis- 
consin, Illinois, Iowa, Missouri, Indiana and Ohio. 
The bill charges that the corporation so organized by 
the defendants is a mere pretense and cover procured 
to be organized by the defendants Starkey and Ferris; 
that Starkey and Ferris furnish the capital therefor; 
that the stock of the corporation is held for their 
benefit and advantage; that the breach of the contract 
on the part of the defendant has greatly injured and 
damuified the complainant. To this bill the defend- 











sustained; and on the 14th day of March, 1890, entered 
a decree dismissing the bill. From this decree com- 
plainaut appeals. 

Complainant's counsel raised but three questions in 
this court: (1) That the clause of the contract wherein 
the defendants Starkey, Ferris and Olmsted agree not 
to become or engage in the manufacture of tubs, etc., 
during the next five years, in any of the eight States 
named, or permit the premises in question to be used 
for that purpose, without the consent of the complain- 
ant, is valid; (2) that the clause of the contract which 
provides ‘‘in case any of the parties of the first part 
violate this agreement, they do hereby agree to pay to 
said second party $2,000 for damages for violating this 
contract,” does not preclude the complainant seeking 
relief by injunction; (3) that act No. 225 of the Public 
Acts of 1889, declaring certain contracts, agreements, 
undertakings and combinations unlawful, and to pro- 
vide punishment for those who shall enter into the 
same, or do any act in the furtherance thereof, has no 
application in this case. 

Counsel for complainant contends, under his first 
proposition, that this covenant is limited in respect to 
time; thatit is also limited in regard to territory— 
that is, to Michigan and the seven other States named ; 
that it is a covenant embodied in the contract, of 
which contract the defendants Starkey, Ferris and 
Olmsted sell certain property, the price being fixed at 
one sum, both for the value of the property and for the 
covenant; that how much of this price is applicable to 
the property sold, and how much to the covenant not 
to engage in business, neither the contract nor the cir- 
cumstances enable us to say; but that it would be pre- 
sumed that, by reason of the covenant, a larger price 
was paid by the complainant than would be necessary 
merely to cover the value of the property sold. Coun- 
sel insists that this question has been settled decisively 
by this court, and, in support of that proposition, 
counsel cites Hubbard y. Miller, 27 Mich. 15; Beal v. 
Chase, 31 id. 490. Counsel also contends that the rule 
laid down in Beal vy. Chase, supra, is approved; alsoin 
Doty v. Martin, 32 Mich. 462; Caswell v. Gibbs, 33 id. 
331; Grow v. Seligman, 47 id. 610; Watrous v. Allen, 57 
id. 366. 

From the view we take of this case, we need discuss 
but one question. The contract must be declared void 
on the ground of public policy. The cases cited by 
counsel for complainant do not sustain the doctrine he 
contends for here. ‘This case does not fall within that 
class of cases where contracts have been upheld though 
the parties, by the contract, were to abstain from car- 
rying on the same business for a particular length of 
time, and within a designated territory. In Hubbard 
v. Miller, supra, the complainant was engaged in car- 
rying on the business of a general retail hardware 
store, in the city of Grand Haven, including the tub- 
ing and all necessary apparatus and tools for sinking 
drive-wells, and was also carrying on the business of 
putting down drive-wells. Two of the defendants, Mil- 
ler and Decker, partners under the firm name of 
George W. Miller & Co., kept a like hardware store in 
the same city, and like the complainant kept on hand 
the tubing and other materials used in putting down 
such wells, and were also engaged in putting them 
down for those who chose to employ them. Complain- 
ants purchased the stock, tools, etec., of the defendants 
Miller and Decker, and paid their price on condition 
that they would cease to do that kind of business, and 
would not keep well-drives, tools and fixtures. The 
defendants violated this contract. The firm of George 
W. Miller & Co. was dissolved, and afterward reor- 
ganized, with the defendant Akeley as a member of 
the firm. The new firm shortly after went into busi- 
ness, and kept the same kind of tools and materials as 
complainant, and carried on the well-driving business. 
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Defendant Decker went into business for himself, and 
also carried the same line of stock, and commenced 
putting down drive-wells. It is true that this court, 
on the heariug here, granted a perpetual injunc- 
tion. 

But Chief Justice Christiancy,who wrote tie opinion 
in the case, said: ‘*‘ Whether such contracts can be sup- 
ported or not, depends upon matters outside of and be- 
yond the abstract fact of the contract or the pecuniary 
consideration. It will depend upon the situation of 
the parties, the nature of their business, the interests 
to be protected by the restrictions, its effect upon the 
public; in short, all the surrounding circumstances, 
and the weight or effect to be given to these circum- 
stances, is not to be affected by any presumption for 
or against the validity of these restrictions. 1f reason- 
able and just, the restriction will be sustained; if not, 
it will be held void.” 

The court construed this contract as limited to 
the city of Grand Haven and vicinity. It will 
be noticed that the circumstances surrounding that 
case and the situation of the parties show that 
the complainant purchased a business which was 
similar to the one which he was then carrying on, 
and which he continued to carry on thereafter in the 
same place. The public may have been as well served 
by this means as though the two or three firms con- 
tinued the business. In Beal v. Chase, 31 Mich. 490, to 
which the learned counsel refers as sustaining his posi- 
tion, it appears that Chase was the publisher of a re- 
ceipt-book, and carried on the business of printing. 
Chase sold to Beal his printing establishment, the re- 
ceipt-book and copyrights, the good will of the busi- 
ness, and the right to use the name of Dr. Chase in 
connection with the book or business, and agreed uot 
to engage in the business of printing and publishing in 
the State of Michigan, so long as Beal remained in the 
printing and publishing business at Ann Arbor. The 
whole business was turned over to Beal, and he was to 
fulfill all contracts entered into by Dr. Chase, and was 
to furnish the paper, the Courier and Visitant, to all 
subscribers, etc. It appears that the business was to 
be carried on as Chase had carried it on, and the prop- 
erty purchased was devoted to the business in which 
it bad theretofore been used. It was not, like the pres- 
ent case, closed up and taken out of the channels of 
business, and the court upheld and enforced the con- 
tract which the parties themselves had made. The 
complainant here is a corporation organized and 
existing under the laws of the State of Illinois, and 
having its place of business in Chicago. It is alleged 
in the bill that they are engaged in the business of 
manufacturing, buying and selling pails, tubs and 
other articles of wooden-ware, and manufacturing, 
buying and selling staves, heading, hoops and other ar- 
ticles of wooden-ware; also for the owning and ope- 
rating machinery, tools and implements connected 
with and used in the manufacture of pails, tubs and 
other articles of wooden-ware; that it sells products 
in the eight great States named. Itis not alleged by 
the bill that in the making of the contract the com- 
plainant intended to take the business and good-will 
of Starkey, Ferris and Olmsted, and carry on the busi- 
ness of manufacturing these articles in this State; but, 
from the terms of the contract, it is manifest that they 
not only intended to take these parties out of the 
manufacturing business, but to ship the machinery 
which was used for that purpose out of the State, and 
close the doors of the shops. Complainant did not pur- 
chase the realty. It purchased all the machinery there 
in use, and the contract shows that it was to be taken 
down and placed on board the cars. The interests of 


the parties alone are not the sole considerations in- 
volved here. It is the duty of the court to see that the 
public interests are not in any manner jeopardized. 
‘The State bas the welfare of all its citizens in keeping, 





and the public interest is the pole-star to all judicial 
inquiries. 

Here a large manufacturing business had been es- 
tablished, and presumably it gave employment to quite 
a number of people. By the contract these people are 
thrown out of employment, and deprived of a liveli- 
hood, and no other of the citizens of Michigan are 
called in to take their places. The business is no longer 
to be carried on here, but is removed out of the State. 
The parties are not only bound by the contract, if 
valid, not to manufacture here for a period of five 
years, but in seven other of the States of the great 
north-west teeming with its millions of people. If the 
complainant could enforce this contract against Star- 
key, Ferris and Olmsted, and shut the doors of that 
shop, and prohibit their again opening them for five 
years in any one of those States, they could as well 
make valid and binding contracts to shut the shop of 
every manufacturing institution in the State, and in 
the other seven States, and compel the parties now 
owning and operating them to remain out of busines 
for a term of years, and hold the doors of these shops 
shut during such period; for the contract which com- 
plainant seeks to enforce provides that these parties 
shall not allow their property to be again used for that 
purpose within the time limited, nor sell it to any one 
for that business, except by consent of the complain- 
ant, and this under a penalty of $2,000. A somewhat 
similar question arose in Wright v. Ryder, reported in 
36 Cal. 342. There a contract had been entered into 
for the purchase by the Oregon Steam Navigation 
Company of the California Steam Navigation Com- 
pany of a steamboat called the New World, for thesum 
of 375,000, and also an agreement by the Oregon Steam 
Navigation Company that the steamboat should not 
be run upon any of the routes of travel on the rivers, 
bays or waters of the State of California, for the pe- 
riod of ten years thereafter. The validity of this con- 
tract was before the court, it being claimed that it was 
void ou the ground of public policy, and it was held 
void, the court there saying: “ If the California Steam 
Navigation Company, which now occupies our bays 
rivers and inlets with its fleet of steamboats, should 
suddenly convey them all to a purchaser on condition 
that they were not to be employed in navigating any 
of the waters of this State for a period of ten years, no 
one could doubt that this would operate as a great 
present calamity to the public, and the condition 
would be void as a restraint upon trade. On the other 
band, if a sloop or schooner of fifty tons burden should 
be sold on a similar condition, the injury to the public 
would be scarcely appreciable. In like manner, if all 
the carpenters and masons in a large city should bind 
themselves not to prosecute their business in this State 
for a period of ten years, it might produce great pub- 
lic inconvenience; whereas, if only one carpenter or 
mason should enter into a similar contract, the loss of 
his service might not be felt by the public. And yet, 
in the latter case, we should be bound by a long line of 
adjudications in England and America to hold the 
contract void in restraint of trade.” 

In the present case, the defendants Starkey, Ferris 
and Olmsted were not only to remain out of such busi- 
ness for the full time specified, but the premises which 
had been used to carry on the manufacturing by them, 
though not sold and conveyed under the contract, 
could not be again used for such time by them or any 
other party for the same business. I do not think it 
needs the citation of authorities to show that con- 
tracts of this nature have frequently been condemned 
by the courts and held void as unreasonable restraints 
of trade, and therefore void on the ground of publie 
policy. 

The decree of the court below must be affirmed 
with costs. 

The other justices concurred. 
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PUBLIC RECORDS— RIGHT OF ABSTRACT 
COMPANY TO EXAMINE. 


MARYLAND COURT OF APPEALS, DEC. 12, 1890. 





Bett V. PRINCE GEORGE'S COUNTY ABSTRACT Co. 


Under the Code of Maryland, article 17, sections 1 and 44, pro- 
viding that every clerk of court shall carefully keep the 
books and papers pertaining to his office, and shall givea 
copy thereof, upon being paid the usual fees prescribed 
by article 36, section 12, to any person applying for it, and 
that his official bond shall be conditioned to preserve and 
deliver to his successor in good order all the papers and 
records of his office, the officers and employees of an ab- 
stract-title company chartered by the Legislature have no 
legal right themselves to examine and make abstracts of 
the public records in the office of the clerk, without pay- 
ing the fees allowed him by law; nor have they in any 
case the legal right to make such abstracts themselves. 


PPEAL from Circuit Court, 
county. 
Argued before Miller, Irving, Bryan, McSherry and 
Robinson, JJ. 


Prince George's 


C. C. Magruder and Joseph S. Wilson, for appel- 


lant. 


William Stanley, F. H. Stanley and Fillmore Beall, 
for appellee. 


Rosrnson, J. The appellee is an abstract-title com- 
pany chartered by the Legislature of the State, and 
the question is whether its officers and employees have 
the legal right themselves to examine and make ab- 
stracts or copies of the public records in the office of 
the clerk of the Circuit Court for Prince George’s 
county, without paying the fees, which the law pro- 
vides shall be paid to the clerk for such services. The 
broad contention is that the public records are public 
property, and kept for the public benefit, and although 
their custody and safe-keeping is committed by law to 
the clerk, yet every one has the right toexamine them, 
and to make such copies as he may see fit, free of 
charge. It is not pretended that this right is a com- 
mon-law right, and if itexists, then it must be founded 
upon statutory law. What then are the provisions of 
the Code, upon the construction of which this ques- 
tion depends? Section 1, article 17, provides that 
every clerk shall have the custody of the books and 
papers pertaining to his office, and sball carefully keep 
and preserve the same, and shall give a copy of any 
paper or record in his office to any person applying for 
the same, upon being paid the usual fees for tran- 
scribing such paper or record. Then section 12, article 
36, prescribes the fees which shall be paid to the clerk 
for such copies, and for making searches in regard to 
any “matter above a year’s standing if found.’’ Sec- 
tion 44, article 17, further provides, as one of the con- 
ditions of his official bond, that he shall duly look 
after and preserve, and shall deliver to his successor, 
all papers and records in good order and repair. There 
is no provision in the Code, such as will be found in 
the statutes of the several States referred to at bar, 
that all persons shall have free access to the public rec- 
ords of a county, and shall have the right to examine 
and make copies or abstracts from the same. On the 
contrary, while our Code provides that every one shall 
be entitled to copies of the records, and to the right 
of such information as they may afford, yet it provides 
that such copies and searches shall be made by the 
clerk himself, and on the payment of such fees as the 
law prescribes. And the reason of this is obvious. 
Upon the safe-keeping and preservation of the matters 
of record in the clerk’s office the most important and 
valuable public and private rights depend. Here all 


deeds, mortgages, decrees, judgments and liens are re- 
Here too ure to be found all papers, proceed- 


corded. 





ings and docket entries in every suit at law and in 
eqvity. And if every one, whether known or unknown 
to the clerk, whether trustworthy or untrustworthy, 
has the right to demand of the clerk that these records 
and papers shall be delivered to him, and that he him- 
self shall examine and make abstracts from the same, 
then the law affords every facility tou designing and in- 
terested persons to mutilate and to impair the integ- 
rity of such records. Every one knows that the mere 
dash of the pen, the addition or alteration of a word, 
may change entirely the legal effect and operation of 
papers, matters of record; and if the appellee's con- 
tention be sound, then the law, in requiring that the 
clerk shall safely keep and preserve such records, has 
imposed upon hima duty which it is impossible for him 
to perform. We have no hesitation in saying that 
nothing less than the plain and explicit terms of the 
statute could justify a construction so fraught with 
danger to the highest public interests. There is noth- 
ing certainly in our Code which sustains such a con- 
struction. On the contrary, as we construe the several 
sections bearing upon the question, it would, in our 
opinion; be a breach of duty, on the part of the clerk, 
to permit any one to examine and make searches of 
the records in his office, unless it be under the super- 
vision of himself or one of his deputies. And such be- 
ing the case, we cannot suppose for a moment that the 
Legislature meant to confer upon the appellee a privi- 
lege in this respect which is denied to the public. The 
appellee is a company chartered solely for its own pri- 
vate purposes, and the examination and copies of the 
records, which it proposes to make, are to be used by 
it in its business of guaranteeing titles to property, 
upon compensation to be paid for such services. And 
though its business may be a legitimate one, though it 
may be entitled under its charter to copies of the pub. 
lic records, and to the information they furnish, yet 
such copies and information must be obtained through 
the clerk, and upon the payment of the fees prescribed 
by law. The Constitution of this State provides that 
the salary or compensation of the clerks of the Circuit 
Courts, their “ assistants and office expenses, shall al- 
ways be paid out of the fees or receipts of the offices 
respectively.”” Andin requiring the several clerks to 
furnish to the appellee transcripts of the records, and 
to make an examination of the same, we cannot sup- 
pose the Legislature meant that these services should 
be rendered without the payment of such fees as the 
law prescribes for such services. We find nothing in 
the Code, or in the charter of the appellee, to support 
such a construction. And here we might rest our 
decision, but in the able argument at bar, it was 
pressed that such a construction would be in direct 
conflict with the decisions of other States upon 
statutes which did not differ substantially with the 
provisions of our Code. These decisions we have 
carefully examined, and with the exception of the 
one in New Jersey, they do not, it seems to us, sup- 
port this contention. Now in Burton v. Tuite, 44 N. 
W. Rep. 282 (decided by the Supreme Court of Michi- 
gan), the statute provided that the officers having the 
custody of records should furnish proper and reason- 
able facilities for their inspection, for the purpose of 
making transcripts therefrom, to all persons having 
occasion to make an examination of them for any law- 
ful purpose, provided however that such persons should 
not use pen and ink in making such transcripts or 
notes. And in construing this statute, the court held, 
overruling a former decision (Webber v. Townley, 43 
Mich. 534, delivered by Marston, C. J., and concurred 
in by Cooley, Campbell and Graves, JJ.), that a person 
engaged in the abstract-title business was a person 
within the meaning of the statute, although the tran- 
scripts and examination were made by him, to be used 
in his business for his own profit. And so the court 
decided in Hanson v. Eichstaedt, 69 Wis. 538, under a 
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statute of that State, which provided that the clerk of 
the Circuit Court should “ open to the examination of 
any person all books,” etc., ** required to be kept in his 
office, and permit any person so examining to take 
notes and copies of such books, records or papers.’’ In 
Lum v. McCarty, 39 N. J. Law, 287, the statute pro- 
vided that all deeds, etc., should be recorded in books 
to be furnished by the clerks, ‘‘to which books every 
person shall have access, at proper seasons, and may 
search the same, paying the feesallowed by law.”’ And 
the court, overruling a} former decision, (Flemming v. 
Clerk, reported in 30 N. J. Law, 280), held that an attor- 
ney had the right, himself, to examine the records free 
of charge, and that the clerk was not entitled to com- 
pensation, unless the examination was made by him, 
or his deputy. The court makes a distinction between 
searches and transcripts of records, and for the latter, 
they hold the clerk was entitled to compensation. It 
is not for us to review the decisions of that court upon 
the construction of the statutes of that State, and it is 
sufficient to say we cannot accept this case as an au- 
thority in the construction of our statute. In Buck v. 
Collins, 51 Ga. 391, however, under astatute which pro- 
vided “ that all books kept by any public officer shall 
be subject to the inspection of all citizens,’* and which 
further provided a table of fees for inspection and ab- 
stracts, the court held that a person was not entitled 
to inspect and make abstracts of title to be used by 
him in his business for bis own profit. ‘It was,’’ say 
the court, ‘fan unnecessary flaunting of private mat- 
ters before the public gaze.’’ And referring to the 
statute which required the clerk to ‘“‘keep all books, 
papers and dockets belonging to his office with care 
and security,” they further say: ‘‘ He cannot do this, 
ifany person may handle or inspect them, otherwise 
than under his own eye. No person hasa right to ex- 
amine or inspect the records of his office, except in his 
{the clerk’s] presence and under his observation.” 
Again in Cormack v. Wolccti, 37 Kan. 391, where the 
question was whether a person in the abstract and 
title business had a right to examine and make ab- 
stracts of the public records, under a statute which 
provided that “all books and papers required to be 
kept by the county officers shall be open for the in- 
spection and examination of any jperson,”’ the court 
held that this right of inspection should be exercised 
only by persons who have au interest in the record, or 
by some one of them for the purpose of information, 
and was not intended to give aright to parties to en- 
gage in private speculation in connection with the in- 
formation there received. In Brewer v. Watson, 71 
Ala. 299; S. C., 46 Am. Rep. 318, and Bean v. People, 7 
Colo. 200, the same construction was given to statutes 
of like import. So inall these cases, except the New 
Jersey case, the question was whether a person en- 
gaged in the abstract-title business had the right to in- 
spect and make abstracts of titles, to be used by him 
in his own business, and for his own profit; and in re- 
gard to this question, the decisions are conflicting. 
But that is not the question in this case. Theappellee 
bas the right, under its charter, to require the clerk to 
furnish to it transcripts of title and other matters of 
record, and the right to make searches; but the con- 
tention is that the appellee bas the right, through its 
officers and employees themselves, to make searches 
and abstracts of titles, and to do this, without paying 
the fees prescribed by law. There is nothing in the 
Code, or in the charter of the appellee, to support this 
contention, So whatever may be the decisions of other 
States upon the construction of their own statutes, it 
is sufficient to say we rest our decision upon our own 
construction of our statutes, a construction which not 
only the plain terms of the statute, but the safety and 
integrity of the public records, demands. As to the 
answer of the appellant, it is, it seems to us, fully re- 
sponusive to every allegation in the bill, and the excep- 











tions thereto ought therefore to huve been overruled, 
Order reversed, injunction dissolved, and bill dis- 
missed. 
[See Randolph vy. State, 82 Ala. 527; S. C., 60 Am, 
Rep. 761, and note, 764.—Ep.] 
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NEW YORK COURT OF APPEALS AB. 
STRACTS. 


ASSIGNMENT FOR CREDITORS—EXECUTION—ASSEN? 
OF ASSIGNEE.—(1) An assignment for benefit of cred- 
itors referred to a schedule as annexed and as designat- 
ing the preferred creditors, who were not named in 
the assigument. Such schedule, though signed by the 
assignors, and acknowledged by at least one of them 
at the time when they executed and acknowledged the 
assignment, was not actually attached ,to it, nor re- 
corded with it, nor was a separate certificate of ac- 
knowledgment annexed to it; but within a few days, 
and before any adverse rights had intervened, the 
schedule was, by direction of the attorney for all the 
parties, annexed to the assignment. Held, that the 
assignment then, if not before, became complete, so 
far as it depended on the acts of the assignors. (2) 
Under the requirement of the New York General As- 
sigument Act (Laws 1877, chap. 466, § 2), that “ the as- 
sent of the assignee, subscribed and acknowledged by 
him, shall appear in writing embraced in or at the end 
of or indorsed upon the assignment before the same 
is recorded, and if separate from the assignment, shall 
be duly acknowledged,’’ although an assent indorsed 
on the assignment, but not acknowledged, is ineffect- 
ual, an assent subsequently signed, acknowledged, re- 
corded and annexed to the assigument before adverse 
interests have intervened, makes the assignment ef- 
fectual from the time it is so annexed. It was not 
needful to make a new recogd of the assignment on or 
after the 16th, as we have held that the recording of 
au assigument is not needful to its validity. Warner 
v. Jaffray, 96 N. Y. 248; Nicoll v. Spowers, 105 id. 1. 
To make an assignment effectual, under chapter 466, 
Laws of 1877 (the General Assignment Act), it is un- 
doubtedly necessary that the assignee should execute 
and acknowledge the assent therein specified. Lt is 
required in the second section that ** the assent of the 
assignee, subscribed and acknowledged by him, shall 
appear in writing, embraced in or at the end of or in- 
dorsed upon the assignment before the same is re- 
corded, and if separate from the assignment, shall be 
duly acknowledged.” The assent executed on the 
13th was ineffectual because not acknowledged. But 
the formal assent, subsequently signed and acknowl- 
edged and recorded, and annexed to the assignment 
on the 16th, made the assigument effectual from that 
date. It was held in Schwartz v. Soutter, 41 Hun, 323, 
that the assent of the assignee cannot be on a separate 
paper, but that it must be embraced in or indorsed 
upon the assignment, and that therefore the assign- 
ment there in question was invalid, because the assent 
Was On a separate pauper, separately acknowledged and 
recorded. ‘That case was appealed to this court, and 
we affirmed the decision, but fora different reason and 
upon a different ground, and did not approve the view 
taken of the statutory requirement in the opinion of 
the judge writing at the General Term. 103 N. Y. 683. 
We then thought, as we now do, that the latter clause 
of section 2, above quoted, authorizes an assent of the 
assignee separate from the assignment. Here then we 
have a case where the assigument was made complete, 
with the assent and concurrence of all the parties 
thereto, and was acted upon, and the duties of the as- 
signee nearly all performed before any adverse rights 
intervened, and in the absence of any fraud, we see no 
reason to condemn it. Dec. 2,1890. Franey v. Smith. 
Opinion by Earl, J. Reversing 47 Hun, 119, 
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CORPORATIONS — ULTRA VIRES — OFFICERS.—A cor- 
poration, manufacturing and dealing in metal goods, 
intrusted the management of its business to its treas- 
urer, Who, on its behalf, but without previous action 
of its board of directors, contracted with another 
company, engaged in manufacturing carbons for elec- 
tric lighing, to sell all carbons manufactured by the 
latter company during five years. After such business 
had been carried on openly for more thana year, with- 
out objection by any one interested in the metal cor- 
poration, its treasurer, to procure means to enable the 
carbon company to supply the increased demand for 
carbons, indorsed, in the name of his own company, a 
promissory note made by the carbon company, pro- 
cured it to be discounted, and paid the proceeds to the 
latter company. The metal company was compelled 
to pay the note. Held, that it could not recover dam- 
ages therefor from its treasurer, as although the busi- 
ness in which the note was given was ultra vires, the 
directors and stockholders had so far acquiesced in it 
that it had become the business of the corporation. 
When the directors and officers of a corporation en- 
gage in ultra vires transactions, and thus cause dam- 
age to the corporation, they may be jointly and sever- 
ally liable for such damage; and when sued for such 
damage, a subordinate officer cannot establish an ab- 
solute defense by showing that bis transactions were 
assented to, or even directed by the directors. Austin 
v. Daniels, 4 Den. 299; Hun v. Cary, 82 N. Y. 65. Di- 
rectors and officers of corporations are agents of the 
corporation for which they act, and for their unau- 
thorized transactions they may be liable to their prin- 
cipal just as the agent of an individual may be liable 
for the damage caused to his principal by his unau- 
thorized acts. But these general principles, sound in 
the abstract, may have some qualifications when ap- 
plied to particular cases. This carbon business was 
extensive, open and public during more than a year, 
and the transactions therein were entered in the books 
of the corporation, and it and its stockholders had the 
benefit of the profits made therein. No one interested 
in the company, so far as appears, made any objection 
or protest to the business, or any attempt to arrest it. 
Indeed, upon the trial of the action it seemed to be as- 
sumed by both parties that this business was carried 
on with the assent of the directors and stockholders 
of the corporation. There was no proof showing who 
orhow many the stockholders were, and it does not 
appear that there were any beside the directors. There 
was no attempt to prove that any director or stock- 
holder was ignorant of this business, and there was no 
finding or request to find that any stockholder did not 
have notice thereof. It was therefore the just infer- 
ence from the evidence and competent for the trial 
judge to find that all the directors and stockholders 
had so far acquiesced in this business that it actually 
became the business of the corporation. Perkins v. 
Railroad Co., 47 Me. 573; Watts’ Appeal, 78 Penn. St. 
370; Thompson v. Lambert, 44 Iowa, 239; Tyrell v. 
Railroad Co., 7 Mo. App. 204; Kitchen v. Railroad Co., 
69 Mo. 224; Gregory v. Patchett, 33 Beav. 595; Riche 
v. Railroad Co., L. R., 9 Exch. 224; Evans v. Small- 
tombe, L. R., 3 H. L. 249. While the plaintiff did not 
have the right, under its charter, to carry on this 
business, it had capacity to do so, and could make con- 
tracts therein which would bind it and the persons 
with whom it dealt, and its.acts therein could be re- 
garded as corporate acts. Bissell v. Railroad Co., 22 
N. Y. 258; Whitney Arms Co. v. Barlow, 63 id. 62. 
The corporation was therefore in fact carrying on this 
business, and the defendant, while engaged therein, 
was actually in its employment working for it. He 
Owed the same care and diligence therein, and was un- 
der the same responsibility to the corporation, as if 
the business had been legitimate. And while the cor- 
poration was really carrying on the business he, as 








general manager, had the same authority and discre- 
tion in this illegitimate business as he had in the legiti- 
mate business. The whole business, of whatever na- 
ture, of the corporation was in his hands, and subject 
in its prosecution to his discretion. If then the plain- 
tiff had been organized to deal in carbous, and thus this 
had been a legitimate business, can it be doubted that 
it would have been lawful, under the circumstances 
disclosed, for it to extend financial aid to the carbon 
company? Clearly not. That would have been a 
proper means to foster its business. A corporation 
dealing in manufactured goods, and needing them for 
sale, may, as a proper incident to its business, ex- 
tend financial aid to a manufacturer by advancing 
him money to enable him to furnish the goods. 
This aid may be extended by a loan of its own money, 
or it may take his notes and by its credit raise 
money thereon and advance such money, looking for 
reimbursement out of the goods to be manufactured 
and delivered toit. When the officers of a corpora- 
tion engage in an wltra vires business for the benefit of 
a corporation, and the corporation has the actual 
benefit thereof, and when the business is so carried on 
with the acquiescence of the stockholders that it 
actually, although illegally, becomes the business of 
the corporation, it cannot maintain an action against 
such officers for any damages it has suffered in such 
business. In other words, a corporation engaged in 
an ultra vires business cannot sue, for damages suffered 
therein, the agents it employs to carry on the busi- 
ness. The agent of the corporation, in such a case, 
would be protected just as the agent of a copartner- 
ship would be protected who did business with the ex- 
press or implied consent of the copartners, which was 
not authorized by the articles of copartnership. Upon 
the facts of the Bissell Case, could the copartners have 
maintained actions against their directors or other 
officers for the damages to which they were subjected 
by the ultra vires business? Clearly not. Can an ac- 
tion be maintained to recover damages for acts to 
which all the parties interested must be supposed to 
have assented? While under certain circumstances, a 
corporation cannot maintain against its officers an ac- 
tion for damages sustained in the ultra vires business 
actually carried on by them in good faith for it, and 
with its assent, yet the stockholders may stand ina 
different relation. If the officers of a corporation carry 
it into a business not authorized by its charter, and in 
no way assented to by the stockholders, and they are 
damaged thereby, they may undoubtedly sue the 
officers for their wrongful acts. Such an action the 
officers may defend by showiug the stockholders’ ac- 
quiescence in or assent to the business, express or im- 
plied. But an action by the corporation itself against 
its officers to recover damages, caused by their mere 
error of judgment in a business actually carried on by 
it, although ultra vires, would be an anomaly in the 
law, and is, we believe, without the warrant of any au- 
thority. Dee. 2, 1890. Holmes, Booth & Hardens v. 
Willard. Opinion by Earl, J. Affirming 5 N. Y. Supp. 
610. 


INSURANCE—CHANGE OF INTEREST—ASSIGNMENT OF 
POLICY—INTEREST OF MORTGAGEE. —(1) An insurance 
policy made the consent, in writing, of the insurer to 
any change in interest in the property a condition of 
its continuance in force. The property was trans- 
ferred to plaintiff without such written consent, and 
the policy assigned to him. The policy was _ pre- 
sented by plaintiff's broker, for indorsement of such 
consent on it to an officer of the insurance company, 
who returned it, saying that it had been cancelled. 
Held, that the want of a formal consent in writing was 
not supplied by the inference that the company’s con- 
sent would be given if the policy had not been can- 
celled and an admission that it was not cancelled. (2 
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A policy was issued_to the owner of property, the loss 
being made payable to a mortgagee. ‘The property was 
conveyed to plaintiff, and the policy assigned to him 
without the consent of the insurer to such change of 
interest, the consent being made by the policy a con- 
dition of its continuance in force. Upon loss other in- 
surance was paid to the mortgagee, of which a portion 
was applied in reduction of the mortgage, the mort- 
gagee agreeing to look to the land for the balance. The 
remainder of the insurance was paid to plaintiff, and 
the bond and mortgage were assigned to him. Under 
the terms of the policy, the insurer was entitled to be 
subrogated to the mortgagee’s rights to securities held 
as collateral to the mortgage debt, to the extent of 
any payment to the owner, where its liability to him 
was disputed. Held, that plaintiff could not maintain 
an action on the policy, either as assignee of the 
former owner or of the mortgagee. A policy of insur- 
ance is distinctly a personal contract by which the in- 
surer undertakes to indemnify the party named in the 
writing against loss, in a manner and subject to con- 
ditions therein described. The obligation does not 
pass with the insured property to an assignee or pur- 
chaser thereof without the consent of the insurer. Such 
a consent alone can keep in life its agreement. This is 
a rule which is of long standing, and needs no discus- 
sion. Lynch v. Dalzell,4 Brown Parl. Cas. 431; In- 
surance Co. v. Tyley, 16 Wend. 397; Marsh Ins. 800; 
Savage v. Insurance Co., 52 N. Y. 502, 508. When 
Briggs conveyed away his interest in these premises 
the obligation of the defendant ceased as to any in- 
demnification of the owner of the premises, and could 
not be revived, save by some act of the insurer evi- 
dencing an assent to a presumption of the obligation 
in favor of the new party in interest, or what is prac- 
tically the same thing, evidencing a new contract with 
him. When Briggs assigned to plaintiff his interest 
in the policy, he had no insurable interest, as matter 
of fact. The subject of the insurauce had passed from 
his ownership, and the relations of insurer and assured 
had become dissolved by the acts of the assured. Nor 
can plaintiff derive any right of action upon this policy 
through Angelina Butler, the holder of the mortgage. 
Upon the settlement of the fire losses, the several in- 
surance companies that hed risks upon the property, 
and whose policies she held, excepting, of course, this 
defendant, paid her the insurance moneys. Of these 
she applied a portion in reduction of the bond and 
mortgage indebtedness, and the balance she handed 
over to plaintiff. Subsequently she assigned the bond 
and mortgage to Abbott, and at the same time as- 
signed over to him this policy. Abbott handed the in- 
struments to plaintiff, who thus became possessed of 
the policy which Briggs had previously assigned to 
him by indorsement upon a duplicate thereof. The 
plaintiff however was no better off then than before. 
Briggs had no assignable interest, the company had 
not consented to a change of interest to plaintiff, nor 
had it waived the condition of its obligation, and An- 
gelina Butler, to whom the loss had been made pay- 
able, had no claim under the policy. She had been 
otherwise settled with as to insurance upon the prop- 
erty. She had, as matter of fact, turned over a portion 
of the insurance moneys to this plainiff, resting con- 
tent with the security which the land afforded her for 
the payment of the balance due on the bond. More- 
over the doctrine of subrogation could be successfully 
invoked by the defendant in defense of this action, if 
based on the assignment from the mortgagee. By the 
terms of the policy the insurer was entitled to be legally 
subrogated to the mortgagee’s rights under the securi- 
ties held collateral to the mortgage debt, to the extent 
of any payment made tothe owner, where any liability 
to him, as owner of the premises, was disputed. 
Therefore if the company was made to pay any 
moneys to plaintiff as the assiguee of Mrs. Butler, it 





could claim reimbursement from bim out of the mort- 
gaged property, for the reason that he was not pos- 
sessed as owner of any legal rights under the policy 
against the insurer. The existence of this right 
amounts to an equitable bar to the maintenance of an 
action by plaintiff npon any claim under Mrs. Butler's 
assignment. Dec. 2, 1890. Lett v. Guardian Fire In. 
surance Co. Opinion by Gray, J. Affirming 5 N, Y. 
Supp. 526. ; 

JUDGMENT—FORMER—RES ADJUDICATA.—Plaintiffs 
and defendants, with two other persons, whose inter- 
ests were acquired by plaintiff S., purchased vessels in 
order to strip them, and sell the hulls, and made an 
agreement which provided that defendants were to 
pay S. a bonus for taking charge of the breaking up of 
the ships. Afterward, defendants sued S. and others 
to restrain them from selling the vessels under the 
original contract, on the ground that the same had 
been cancelled by a verbal agreement, providing a dif- 
ferent mode of disposing of the vessels. This contract, 
as recited in the complaint, contained no provision on 
the subject of a bonus to plaintiffs. The answer denied 
that any new agreement was made. After a trial on 
the merits, the complaint was dismissed, and the 
court found that no new agreement was made “in 
reference to the future sale or other disposition of the 
vessels,’’ and that the parties never made the verbal 
agreement alleged in the complaint. Thereafter suit 
was brought by plaintiffs, for the disposition and sale 
of the vessels, and an interlocutory judgment was en- 
tered directinga sale. Held, that the question whether 
the provision in the original contract relating to the 
bonus to be paid to S. was abrogated or not was not 
adjudicated by the findings or judgment in the suit 
brought by defendants, or by the interlocutory judg- 
ment ordering the vessels sold. A judgment does not 
operate as an estoppel as to immaterial or unessential 
facts, even though put in issue by the pleadings, and 
directly decided. Campbell v. Consalus, 25 N. Y. 613; 
People v. Johnson, 38 id. 63; Woodgate v. Fleet, 44 id. 
1; Sweet v. Tuttle, 14 id. 465. The evidence produced 
on the trial of this action that there was an agreement 
between the parties, founded upon a consideration, to 
waive and discharge the compensation clause in the 
contract of October 13, 1883, would not have sustained, 
or tended to sustain the material issue in the former 
action, nor as we have said, could the same relief have 
been had under the pleadings in the first action, as was 
demanded in this action. These are tests of the es- 
toppel of a former adjudication. Miller v. Manice, 6 
Hill, 114; Stowell v. Chamberlain, 60 N. Y. 272; Kerr 
v. Hays, 35 id. 331; Big. Fstop., p. 84. There is great 
diversity of opinion as to the scope of a former adju- 
dication, and how far facts introduced and litigated 
for the purpose of aiding in the adjudication of the 
ultimate fact to be found are themselves adjudicated 
by the final judgment. See Big. Estop., p. 158, and 
cases cited. A very interesting discussion upon the 
present subject may be found in the opinions of Vice- 
Chancellor Bruce, in Barrs vy. Jackson, Younge & C. 
585, and of Chief Justice Parker, in King v. Chase, 15 
N. H. 9, which however seem to limit the effect of the 
estoppel of a former adjudication more closely than is 
sanctioned by the general current of judicial opinion. 
See Webb v. Buckelew, 82 N. Y. 555. Dec. 2, 1890. 
Stammard v. Hubbell. Opinion by Andrews, J. Atlirm- 
ing 10 N. Y. Supp. 254. 


OFFICE AND OFFICER—TRIAL OF POLICEMAN. Ina 
trial before the police commissioners of a policeman 
for neglect of duty, the commissioners can question 
the accused first about the circumstances of the case, 
before the testimony of the prosecution is received. 
The statute (chap. 180, Laws 1884) authorizes the board 
to adopt rules for the examination, hearing and de- 
termination of charges against members of the force. 
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It guards the rights of the accused member by provid- 
ing that the charges shall be in writing, and shall be 
investigated upon a reasonable notice to him. This 
power to regulate the manner of procedure in the trial 
of an accused member is, in the nature of things, rea- 
sonable, and strict conformity with the modes of pro- 
cedure in courts of law is not éxpected nor essential. 
The proceedings are disciplinary in their nature. For 
the maintenance of the police force in the most effi- 
cient state possible, especial powers are conferred upon 
the commissioners by the statute, and great latitude is 
allowed them in the exercise of those powers. The 
tenure of the policeman’s office must necessarily be de- 
pendent upon his implicit obedience to the disciplinary 
rules which his superiors establish, and though enti- 
tled to a trial upon any charge involving subjection to 
punishment, that trial is, practically, simply an ex- 
amination of the matter, whereat the accused can be 
present, and be heard in defense or excuse. Such an 
examination is not like atrial in a court of law, and 
for its legal correctness it is only required that no rule 
of law shall have been violated nor unwarrantable pun- 
ishment be inflicted. The commissioners prescribe 
rules for the government of the force, and by which 
the personal and official conduct of its members shall 
be regulated. They are empowered to punish a mem- 
ber who is guilty of an offense against the rules they 
establish, or who is guilty of conduct unbecoming an 
officer; and the only limitation upon their disci- 
plinary powers is the express one that a trial shall be 
had upon written charges, and upon a reasonable no- 
tice to the accused, and the implied ones that that trial 
shall be a proceeding fairly conducted; that the decis- 
ion shall be based upon evidence of the truth of the 
charges; and that no immunity or privilege secured to 
the accused by the law of the land shall be violated. 
The legality of the trial does not turn upon the order 
in which the proofs are received, and if the accused is 
called upon, as was the case here, and requested to 
state what occurred, although upon the occasion when 
he was an actor, the examination is not invalidated 
for error merely because made at the commencement 
of the case, rather than at some laterstage. They may 
prefer to hear his statement, and non constat but that 
they may accept his version of the affair. His objec- 
tion was, in effect, that the commissioners ought to 
make out a case against him before he should be com- 
pelled to testify. Wesee no propriety in that, and if 
the commissioners chose in their investigation to ques- 
tion the accused first about the circumstances of the 
case, there was no rule of law which militated against 
their doing so. It is in their power to proceed, in their 
investigation of the facts, in any manner they choose; 
and if in the course of so doing the legal rights or 
privileges of the accused are violated, he has the right 
to a review of the proceedings in the courts. But itis 
necessary, in order to make a ground for a reversal 
other than that based on the conclusions from the 
proofs, that the attention of the commissioners should 
have been called to the error in the examination, or 
in the admission or exclusion of evidence, by an ob- 
jection which states the vice or illegality complained 
of. Dec. 2, 1890. People, ex rel. Weston, v. McC/ave, 
et al., Police Commissioners. Opinion by Gray, J. 
Affirming 10 N. Y. Supp. 764. 


PARTNERSHIP—EXCLUSION OF PARTNER FROM CON- 
TROL OF BUSINESS — PARTIES. —(1) Defendant, who 
into a contract with 
plaintiff W. for the purpose of cutting timber thereon, 
and making sales, both parties undertaking to con- 
tribute money toward the enterprise. All expenses 


and interest on advances were to be paid from the pro- 
ceeds of sales, and when so paid, together with $25,000 
to be paid to defendant from the proceeds of sales, de- 
fendant was to convey to W. an undivided one-half 








interest in the tract. W. was to receive no part of the 
proceeds of the sales. until these sums were fully paid. 
While the business contemplated by the contract was 
being carried on under W.’s personal supervision, and 
he was devoting his entire services and attention 
thereto, defendant published a notice that ‘“‘the co- 
partnership heretofore existing ’’ between herself and 
W. was dissolved, and that she would carry on the 
business alone, which she proceeded to do, excluding 
W. from possession and control of the personal assets, 
and from all connection with the business. Held, that 
such conduct warranted W. in seeking relief from a 
court of equity, whether the relation of the parties was 
that of partners or not, and that the case was a proper 
one for the appointment of a permanent receiver to 
complete the contract and close up the business; and 
the fact that he had assigned an interest, under the 
contract, to another wasimmaterial. (2) W.’s assignee 
was a proper party to such action. Dec. 2, 1890. Wil- 
cox v. Pratt. Opinion by O’Brien, J. Affirming 5 N. 
Y. Supp. 361. 


SALE— BREACH OF WARRANTY — AUTHORITY OF 
AGENT—PLEADING—DAMAGES.—(1) Defendants’ agent 
called on plaintiffs at their carpet factory, stating that 
he was introducing wool vil, which was a new process 
of manufacture, sold only by defendants, and thut de- 
fendants would guarantee plaintiffs against any dam- 
age to their carpets arising from its use. Plaintiffs or- 
dered one barrel, stating if it worked well they would 
order more. Held, in an action for breach of warranty 
that the warranty was not a continuing one, and it was 
error to submit to the jury whether defendants’ agent 
intended to bind them for future sales to plaintiffs. 
Whatever may be the law in regard to the customary 
power of an agent to warrant the article which he 
sells, there is no case, which 1 have found after con- 
siderable search, in which it has ever been held that 
an agent to sella particular article has the right not 
only to warrant the article which he then sells, but to 
warrant all which may thereafter be sold by his princi- 
pals to the party with whom he closes his own sale. 
There is no principle upon which such a claim can be 
founded. The idea upon which is founded the right 
to warrant, on the part of an agent, to sell a particular 
article, is that he has been clothed with power to make 
all the common and usuai contracts necessary or ap- 
propriate to accomplish the sale of the article intrusted 
to him, and if, in the sale of that kind or class of 
goods thus confided to him, it is usual in the mar- 
ket to give a warranty, the agent may give that 
warranty in order to effect a sale, and the law pre- 
sumes that he has such authority. If the agent, with 
express authority to sell, has no actual authority to 
warrant, no authority can be implied where the prop- 
erty is of a description not usually sold with warranty. 
Smith v. Tracy, 36 N. Y. 79. This court has held that 
an agent authorized to sell property, in the absence of 
any express limitation of his powers, is authorized to 
make any declaration in regard to the property, or to 
do any act which may be found necessary to make a 
sale, and which is usual and incidental thereto. Ahern 
vy. Goodspeed, 72 N. Y. 108. It must be usual for the 
agent to have power to warrant in order to carry out 
the object, and to sell the article confided to him for 
sale, before the law will imply such power; and it is 
a question forthe jury to determine what is usual. 
Benj. Sales, Bennett’s Notes, § 624. But nowhere is 
there any rule laid down, that I have been able to find, 
enlarging the scope of the agent’s power to warrant 
beyond the necessities of the case, or so as to include 
subsequent sales, not made by himself, but by his prin- 
cipals. It would, in my opinion, be granting to an 
agent altogether too broad a power, and it would be 
placing the principal too much at the mercy of the 
agent, who for the purpose of accomplishing a sale of a 
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small amount, might lead his principals into liabilities 
of which they knew nothing, aud might know nothing 
until a claim for settlement was presented to them. It 
is not necessary to grant to agents any such extensive 
powers for the purpose of permitting them to accom- 
plish the purpose for which they are engaged, viz., the 
present sale by them of an article which belongs to the 
principal. Public policy, I think, forbids any such in- 
ferential powers, and if vendees seek to place liabili- 
ties of that nature upon principals, it is not too much 
to require that they should show actual authority of 
the agent to make such contracts. (2) An express 
warranty only was pleaded, testified to and submitted 
to the jury. Held, that a verdict in plaintiffs’ favor 
could not be sustained upon the theory of an implied 
warranty. (3) The complaint stated that some of the 
carpets in which the oil had been used were sold, and 
then taken back, and some sold, and the prices re- 
duced; that large deductions were made to other cus- 
tomers; and that the carpets were inferior, and not 
merchantable. Held, that to prove this complaint 
plaintiffs were not confined to their bill of particulars, 
which did not assume to state that all the carpets in 
which the oil was used had been sold, and were con- 
tained in items mentioned in such bill, and evidence 
was admissible looking to general damage upon car- 
pets. (4) The rule of damages, if plaintiffs sold their 
carpets after they became aware of the vicious quality 
of the oil, and such sales were made under circum- 
stances that left no liability on their part to the pur- 
chasers, would be the difference between the price 
wctually received and the value of the carpets as they 
would bave been if the oil had been as warranted. 
Dec. 2, 1890. Waite v. Borne. Opinion by Peckham, 
J. Reversing 5 N. Y. Supp. 168. 


SHERIFF — FEES — TAXATION — REPLEVIN.-—By the 
Code of Civil Procedure of New York, sections 1702, 
3307, the court in which chattels are replevied, or the 
judge thereof, has power to award to the sheriff com- 
pensation for his trouble and expense in taking posses- 
sion of and preserving the property. Held, that in tax- 
ing the sheriff's bill, the court or judge cannot dis- 
pense with proof, by affidavit or otherwise, that the 
sheriff was entitled to the amount claimed, especially 
where the opposing affidavits tend to show that the 
real expenses were much less. Dec. 2, 1890. Nestor v. 
Bischoff. Opinion by O’Brien, J. Reversing 5 N. Y. 
Supp. 312. 


WATER AND WATER-COURSE — RIPARIAN RIGHTS — 
GRANT OF LANDS UNDER WATER — OBSTRUCTION OF 
RIVER FRONT.—The construction of the Hudson Rail- 
road Company of its railroad, along the Hudson river, 
upon land, partly under water, conveyed to it for that 
purpose by owners of the adjoining uplands fronting 
on the river, did not authorize a grant to that company 
of lands under water beyond its railroad, under the Re- 
vised Statutes of New York (7th ed.), page 573, section 
67, which forbids grants of lands under water ‘‘to any 
person other than the proprietor of the adjacent land.” 
The title of that company under such a grant to it, as 
against a subsequent grant of the same lands to the 
owners of the adjacent upland, is good only within the 
purposes of the company’s charter; and such owners 
may recover damnges for the cutting off of their means 
of access from their uplands to the river. Citing Rum- 
sey v. Railroad Co., 114 N. Y. 423. Questioning and 
distinguishing Gould v. Railroad Co., 6 id. 522. Dee. 
2, 1890. Rumsey v. New York & N. E.R. Co. Opin- 
ion by Fineh, J. Reversing 4 N. Y. Supp. 293. 


WILLS—CONSTRUCTION—DEVISEES.—By a will trus- 
tees were to invest a specified sum, and pay over the 
income *‘to my niece M., for and during her natural 
life, and upon her death, to pay over said principal 
sum to her lawful issue, share and share alike.’ A 


subsequent provision was, that ‘‘in case of the death 
of any of the beneficiaries * * * before the time 
limited for the payment thereof, my will is that the 
same be paid over to their next of kin” as personal 
estate would be distributed under the statute. M. had 
three sons, one of whom had died before the making 
of the will. Held, that “lawful issue” meant “chil. 
dren;’’ that achild of such deceased son of M. was 
not entitled to share in the remainder given to her 
lawful issue; and that it was immaterial, on that ques- 
tion whether the remainder became vested on the 
death of the testatrix, or the title remained in the trus- 
tees till the death of M. Dec. 2, 1890. Palmer v. Dun. 
ham. Opinion by O’Brien, J. Affirming 6 N. Y, 
Supp. 46. 


WILLS—DESCRIPTION OF PROPERTY—EJECTMENT.— 
In a devise the property was described as “ two other 
lots of land, with the buildings thereon, situate in the 
sixth ward of the city of New York, known on the 
maps of the assessors of said sixth ward as lots num- 
bered 645 and 210.’ The dimensions of each of the 
lots so numbered on the map referred to corresponded 
very nearly with the width of the buildings thereon, 
and covered, in addition thereto, nearly one-half of 
the width of an alley adjoining. Held, that one claim- 
ing under the devisee should be restricted to the land 
described in the map, and could not recover, in eject- 
ment, a greater part of the alley, even though the dey- 
isor was, at her death, in possession thereof, the dev- 
isee being one of several to whom any interest of the 
devisor in the other part of the alley passed, as tenants 
in common, under the residuary clause of her will. 
Dec. 2, 1890. Finelite v. Sinnott. Opinion by Peck- 
ham, J. Affirming 5 N. Y. Supp. 439. 


__ > __—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

PAYMENT—VOLUNTARY—OFFICERS’ FEES—MISTAKE. 
—A county cannot maintain an action to recover fees 
paid to a sheriff under a mutual mistake of law in sup- 
posing that they were authorized by statute. Appel- 
lant admits “the general proposition that payments 
made under misapprehension or mistake of law can- 
not ordinarily be recovered back,” but insists that it 
does not apply to payments of fees or salary made by 
public officers to public officers. To permit persons 
who have made a payment to plead ignorance of the 
law as a ground for recovering it back would be coun- 
ter to that indispensable principle to civil government 
that all persons of sufficient age and sound mind are 
presumed to know the law, and would go far toward 
unsettling business transactions, and encouraging liti- 
gation. We discern no reason why the rule should be 
different in this case from what it would be between 
private individuals. The necessities for the rule are 
the same. Gilman v. Railway Uo., 40 Towa, 200, and 
Insurance Co. v. Brainard, 72 id. 130, do not support 
appellant's position. In those cases it was held to be 
against public policy for an officer to contract fora dif- 
ferent fee than that allowed by law. That was exclu- 
sively a question of public policy. In Palo Alto Co. v. 
Burlingame, 71 Iowa, 201, it was not «a question of re- 
covering back a payment made, but whether the un- 
authorized act of the board allowing the clerk to re- 
tain fees to which he was net entitled was a good de- 
fense to an action for their recovery. Cases are cited 
in support of the position, that when a party has paid 
money upon a consideration which is iilegal, the law 
implies a promise on the part of the person to whom, 
or to whose use, it is paid, to refund: There is no 
question of illegal consideration before us. If there 





were, our inquiry would then be whether the courts 
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would afford any relief to either party. In Badeau v. 
United States, 130 U. S. 439, the plaintiff was seeking 
to recover his salary as a retired army officer, while he 
at the same time had been accepting pay in the diplo- 
matic service. The United States denied his right to 
recover, and sought to recover by way of counter- 
claim a large sum which it was claimed had been er- 
roneously paid bim without authority of law as his 
salary as an army officer, during which time he was not 
in fact in the army; and it was held that the govern- 
ment could not recover back this money so paid under 
the mistaken belief that there was a legal liability 
therefor. In Kraft v. City of Keokuk, 14 Lowa, 86, the 
plaintiff sought to recover back money paid by him to 
defendant for a Jicense, under a law which was after- 
ward held to be unconstitutional. This court held that 
he could not recover the money so paid, because paid 
under amistake of law. The court says: ‘ The law 
does not permit him to allege his ignorance, and make 
it the foundation of his right to recover back the 
money. The principle upon which courts refuse to re- 
lieve mistakes in law is, we suppose, the fact that the 
law presumes every man to be cognizant, not only of 
what are its provisions in force, but how far they are 
valid and inoperative.”’ Lowa Sup. Ct., Oct. 22, 1890. 
Painter v. Polk County. Opinion by Givens, J. 


SHIP AND SHIPPING—INJURY TO SEAMAN—MEASURE 
OF DAMAGES.—A seaman, permanently injured in the 
performance of his duty on shipboard, in consequence 
of the negligence of the master in not keeping a rope 
in proper condition and repair, can maintain a libel 
against the ship to recover damages for the injury, be- 
yond his wages to the end of the voyage and the ex- 
penses of his cure, so far as the injury is susceptible of 
eure. This question, both as to the jurisdiction and 
as to the merits, appears to us to be substantially de- 
termined by the decisions of the Supreme Court. In 
England, indeed, it appears to be unsettled whether a 
libel in rem can be maintained in admiralty for a per- 
sonal injury. But on principle, as observed by a re- 
cent English writer, it would seem difficult to deny 
the justice of the view that personal injuries inflicted 
by a ship might confer a maritime lien, or to formulate 
a satisfactory reason why damages occasioned to a 
man’s property should give rise to rights of a higher 
nature, or be the subject of a more effective remedy, 
than an injury occasioned under the same circum- 
stances to his person. 4 Law Quar. Rev. 388. In this 
country, it has been established by a series of judg- 
ments of the Supreme Court of the United States, that 
alibelin admiralty may be maintained against the 
ship for any personal injury, for which the owners are 
liable under the general law and independently of any 
local statute; accordingly passengers have often main- 
tained libels, as well against the ship carrying them as 
against other ships, for personal injuries caused by 
negligence for which the owners of the ship libelled 
were responsible. The New World, 16 How. 469; The 
Washington, 9 Wall. 513; The Juniata, 93 U. 8. 357; 
The City of Panama, 101 id. 453, 462. The sixteenth 
rule in admiralty, which directs that “in all suits for 
an assault or beating upon the high seas, or elsewhere 
within the admiralty and maritime jurisdiction, the 
suit shall be in personam ouly,’’ does not affect libels 
for negligence. It was argued in behalf of the owners 
that they were not responsible to the seaman for the 
negligence of the master, because the two were fellow- 
servants; and a Scotch case was cited, where in an ac- 
tion at law it was so held. Leddy v. Gibson,11 Ct. Sess. 
Cas. (3d ser.) 304. But we are unable to reconcile that 
decision with the recent judgment of the majority of 
the Supreme Court in Railway Co. y. Rosa, 112 U. 8S. 
377. The reasoning, upon which it was there held that 
the engineer might maintain an action against the 
Owners of a railroad train for the negligence of the con- 








ductor, applies with greater force to a suit by a sea- 
man against the owners of a vessel for negligence of 
the master, while she is at sea, beyond the reach of 
the owners, and the seaman is subject to the absolute 
control of the master, and cannot, if he would, leave 
the vessel or throw up his engagement. No reason can 
be assigned why the owners of a vessel should be held 
less liable to a seaman for the negligence of the master 
in acourt of admiralty than in a court of common 
law. Courts of admiralty have always considered sea- 
men as peculiarly entitled to their protection. Seamen 
may recover their wages by libel in personam against 
either the owners or the master, or by libel in rem 
against the ship. Sheppard v. Taylor, 5 Pet. 675, 711; 
Bronde vy. Haven, Gilp. 592; Temple v. Turner, 123 
Mass. 125, 128; Rule 13 in Admiralty. Their lien on 
the ship or its proceeds takes precedence of all other 
claims, except, perhaps, claims for salvage, or for dam- 
ages by collision owing to the fault of their ship. Hen. 
Adm., § 69, and cases cited; Norwich Co. v. Wright, 
13 Wall. 104, 122. A seaman, taken sick or injured or 
disabled in the service of the ship, has the right to re- 
ceive his wages to the end of the voyage, and to be 
cured at the ship's expense. That right, indeed, 
grounded solely upon the benefit which the ship de- 
rives from his service, and having no regard to the 
question whether his injury has been caused by the 
fault of others or by mere accident, does not extend 
to compensation or allowance for the effects of the in- 
jury; but itis in the nature of an additional privilege, 
and not of a substitute for or a restriction of other 
rights and remedies. Harden v. Gordon, 2 Mason, 541; 
The George, 1 Sum. 151; Reed v. Canfield, id. 195, 199, 
202. It does not therefore displace or affect the right 
of the seaman to recover against the master or owners 
for injuries by their unlawful or negligent acts. In 
Sherwood v. Hall, 3 Sum. 127, Mr. Justice Story, sit- 
ting in admiralty, held that the act of the master in 
shipping a minor as a seaman, knowing it to be against 
the will of his father, was a tort for which the owners of 
the ship were responsible in damages to the father, al- 
though positive and direct knowledge of the facts was 
not brought home to them. In Leathers v. Blessing, 
105 U. S. 626, 628, a merchant, who had gone on board 
a vessel expecting to find goods consigned to him, and 
had been there injured by the fall of a bale of cotton 
which, as the master knew, had been insecurely 
stowed, maintained a libel against the owners as well 
as the master; and it was assumed that the libellant’s 
case would have been clear if he had been an officer, 
seaman, passenger or freighter. In the High Court of 
Admiralty of England, Dr. Lushington, in a collision 
cause, while awarding damages to the owners of the 
vessel not in fault, denied them costs, because her 
master had not ordered out a boat to save the life ofa 
seaman who had fallen overboard from the guilty ves- 
sel, and was drowned. This conclusion is in accord- 
ance with the general current of opinion in other cir- 
cuits. The Ben Flint, 1 Biss. 562, 568; The Sea Gull, 
Chase, 145; Brown v. The Bradish Johnson, 1 Woods, 
301; The Tulchen, 2 Fed. Rep. 600; The Clatsop Chief, 
7 Sawy. 274; The Noddleburn, 12 id. 129; Olsen v. 
Flavel, 13 id. 232; The Edith Godden. 25 Fed. Rep. 43; 
The Guillermo, 26 id. 921. The decisions in The Sea 
Gull and The Clatsop Chief were disapproved and 
overruled by the Supreme Court in ‘The Harrisburg, 
119 U. 8. 199, only because they awarded damages for 
the death of the person injured. In those cases, in 
England or America, cited for the claimants, which 
most resemble the case at bar, the negligence which 
caused the injury was not shown to be that of the mas- 
ter. But it was either, as in The Bernina, 12 Prob. 
Div. 58, and L. R., 13 App. Cas. 1, and in The Queen, 
40 Fed. Rep. 694, left in doubt by whose individual 
fault the accident happened; or else the negligence 


proved was, as in Halverson v. Nisen, 3 Sawy. 562, and 
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in The Egyptian Monarch, 36 Fed. Rep. 773, of a mate, 
or, as in The City of Alexandria, 17 id. 390, of a stew- 
ard, neither of whom was dominus navis, but each was 
employed under the master in a common service with 
the libellant, and therefore rightly held to be a fellow- 
servant. Steamship Co. v. Merchant, 133 U. S. 375; 
Benson v. Goodwin, 147 Mass. 237; Searle v. Lindsay, 
11 C. B. (N.S.) 429. Mass. Cire. Ct., Sept. 9, 1890. 
The A. Heaton. Opinion by Gray, J. 43 Fed. Rep. 
592. 


SURETY—FOR FAITHFUL PERFORMANCE—LIABILITY. 
—The answer alleged that, when the sureties executed 
the bond, the principal was in the bank’s employ, as 
receiving teller, and that the bank held him out to the 
sureties as a faithful officer when, in fact, he was then 
in default to the bank, which fact was known to the 
bank, but was fraudulently concealed from the sure- 
ties, in order to induce them to execute the bond. 
Held, that these allegations constituted a good de- 
fense, though the evidential facts set up in the answer 
were insufficient to show that the bank knew of such 
embezzlement. In Dinsmore v. Tidball, 34 Ohio St. 
411, it was said: ‘“‘Admitting that a principal, in ac- 
cepting a guaranty for the faithful and honest conduct 
of his agent, is not bound under all circumstances to 
communicate to the guarantor every fact within his 
knowledge which increases the risk, yet we think there 
can be no doubt, either upon principle or authority, 
that, where an agent has acted dishonestly in his em- 
ployment, the principal, with knowledge of the fact, 
cannot accept a guaranty for his future honesty from 
one who is ignorant of the agent’s dishonesty, and to 
whom the agent is held out by the principal as a per- 
son worthy of confidence. The failure to communi- 
cate such knowledge under such circumstances would 
be a fraud upon the guarantor. The bad faith in with- 
holding from the guarantor such information, so ma- 
terial to the risk assumed, is manifested, not only by 
the fact that the dishonest character of the agent was 
peculiarly within the knowledge of the principal, but 
the holding him out asa person entitled to confidence by 
continuing him in the service was equivalent to a dec- 
laration that the principal had no knowledge of the dis- 
honesty of the agent.”” The main proposition con- 
tained in the foregoing statement is supported by a 
great weight of authority, among which are the fol- 
lowing: Assurance Co. v. Thompson, 68 Cal. 208; Sooy 
v. State, 39 N. J. Law, 142; Graves v. Bank, 10 Bush, 
25; Bank v. Stevens, 39 Me. 532; Wayne v. Bank, 52 
Penn. St. 343; Maltby’s Case, 1 Dow. 294; Harrison v. 
Insurance Co., 8 Mo. App. 37. Nor do we find the force 
of it impaired by any of the authorities cited for the 
respondent. The pleain this case comes within the 
letter and spirit of the rule laid down and sustained 
by these authorities; and if the defendants could by 
proper evidence show that, before the execution of the 
bond sued on, the defendant Owen, while in the plain- 
tiff’s employ as its receiving teller, was guilty of em- 
bezzling its funds that came into his hands as such tel- 
ler, and that plaintiff knew it, and thereafter con- 
tinued him in the same position, and took this bond 
from the defendants, without disclosing to them its 
knowledge of the dishonesty of its said employee, and 
that defendants had no knowledge thereof when said 
bond was executed and delivered by them, they would 
have established a good defense to plaintiff's action. 
Mo. Sup. Ct., Nov. 17, 1890. Third Nat. Bank v. 
Owen. Opinion by Brace, J. 


TELEGRAPH COMPANIES — LIMITING LIABILITY — 
NEGLIGENCE—DAMAGES.—(1) An agreement between 
the sender of a telegram and the company that the 
company shall not be liable for mistake or delays in 
the transmission or delivery, unless it is repeated, 
whether happening by negligence of its servants or 








— a 
otherwise, beyond the amount received for sending 
the same, is void as against public policy. It is trug 
that many authorities have held that such an agree. 
ment is *‘ binding upon all who assent to it, so as to 
exempt the company from liability, beyond the amount 
stipulated, for any cause except for willful misconduot 
or gross negligence ou the part of the company.” One 
of the reasons assigned by these authorities for go 
holding is “the risks and uncertainties attendant on 
the transmission of messages by reason of electricity, 
and the difficulties in the way of guarding against er. 
rors and delays in the performance of such a service, 
and the very extensive liability to damages which may 
be incurred by a failure to deliver a message accu- 
rately.’”’ But it seems to us that this is not a sufficient 
reason why such stipulations should be sustained. 
The telegraph company is only bound to use ordinary 
care and diligence in transmitting messages, and is not 
responsible for any errors or failures which such care 
and diligence are insufficient to guard against or avoid. 
The same authorities further hold that the regulation 
or agreement that the message must be repeated in 
order to hold the company liable for negligence be- 
yond the amount received for sending the message is 
a reasonable precaution taken by the company, and 
binding on all who attend to it. They say: ‘‘ The repe- 
tition of a message may be unimportant. A mistake 
in its transmission might occasion no serious damage 
or inconvenience to the parties interested. Whether 
it would do so or not would be within the knowledge 
of the sender or receiver, rather than within that of 
the operator who transmitted it. The latter could 
rarely be expected to know what would be the conse- 
quences of an error in its transmission. It is there- 
fore a most reasonable requisition that it should be 
left to those who know the occasion, and the subject 
of the message, and who can best judge of the conse- 
quences attendant upon any mistake in sending it, to 
determine whether it is of a nature to render a repeti- 
tion necessary to ascertain its accuracy instead of 
throwing this burden on the owner or conductor of the 
telegraph, who cannot be supposed to know the effect 
of a mistake, or the consequences in damages of a 
failure to transmit it correctly.” This may be true. 
But we think the failure to repeat should not re- 
lieve the company of the duty to use due care and 
diligence in transmitting the message without repeti- 
tion, and of liability for losses incurred by reason of 
the failure to do so. The fact that the company could 
not, from an inspection of the message, know its im. 
portance, and foresee the consequences of a failure 
to send it correctly, or had no notice of the special cir- 
cumstances under which it was sent, is a matter that 
ought to affect only the amount of damages for which 
the company should be held liable. (2) Failure to 
transmit and deliver a message in the form or language 
in which it is received is prima facie evidence of neg- 
ligence, for which the company is liable. If the fail- 
ure was not the result of negligence, the means of 
showing that fact is, almost invariably in all cases, 
within the exclusive possession of the company. To re- 
quire the sender to prove the negligence, after showing 
the mistake, *‘ would be to require in many cases an 
impossibility, not infrequently resulting in enabling 
the company to evade a just liability.’ Telegraph 
Co. v. Crall, 38 Kans. 679; Bartlett v. Telegraph Co., 
62 Me. 209; Telegraph Co. v. Griswold, 87 Ohio St. 301; 
Candee v. Telegraph Co., 34 Wis. 471; Tyler v. Tele- 
graph Co., 60 Ill. 421; Telegraph Co. v. Carew, 15 Mich. 
533; Telegraph Co. v. Tyler, 74 Ill. 168; Olympe De La 
Grand v. Telegraph Co., 25 La. Ann. 383; Telegraph 
Co. v. Fontaine, 58 Ga. 433; Telegraph Co. v. Blanch- 
ard, 68 id. 308; Shear. & R. Neg. (4th ed.), §§ 542, 556; 
2 Thomp. Neg., pp. 841, 843, § 6; Gray Tel., §§ 53, 4 
Ark. Sup. Ct., Oct. 18, 1890. Western Union Tel. Co. 
v. Short. 


Opinion by Battle, J. 
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~ WILL—TRUSTS—PRECATORY.—A testator made the 
following devise to his wife: ‘“ All the rents, income 
aud profits arising from wy real estate until the eldest 
one of my children has attained the age of eighteen 
years; upon condition that my said wife shall raise, 
support and educate my children until they respect- 
ively have attained the age of eighteen years.’ Held, 
that the wife took an absolute estate in the land free 
from any trust. It will be observed that the testator 
did not, in words, devise to his wife, Henrietta, the 
lands involved, but the language used in the will is 
“all the rents, income and profits arising from all my 
real estate [excepting the homestead], until the eldest 
one of my children bas attained the age of eighteen 
years.” Wills containing similar language have been 
before this court before, and the law may be regarded 
us well settled that a devise of the rents, income and 
profits of lands is equivalent to a devise of the land 
itself. Handberry v. Doolittle, 38 Ill. 202; Ryan v. 
Allen, 120 id. 648. See also 2 Jarm. Wills, 609, and cases 
there cited. But it is also claimed, that under the 
terms of the devise, Henrietta took in trust, and held 
the property, not beneficially or as a purchaser but as 
a trustee, and hence it could not be sold as her prop- 
erty. It will be observed that by the language of the 
will the devise to Henrietta Reis was not charged with 
the support and education of the testator’s children, 
but the charge was upon the devisee berself, and when 
such is the case, the devisee takes as a purchaser. In 
Funk v. Eggleston, 92 Ill. 515, where a question of this 
character was under consideration, we then said: “We 
understand the rule to be, that if the legacies are made 
a personal charge on the devisee, an acceptance of the 
devisee imposes a personal liability on the devisee, 
who will take the estate devised as a purchaser, and in 
fee (unless a less estate is limited); but if the legacies 
are charged on the estate devised, the devisee does not 
take as a purchaser, but as a beneficial devisee.”’ If 
the testator in the devise of the property to his wife, 
Henrietta, had expressed a belief, wish and desire, re- 
quest or hope, recommendation or entreaty, that the 
devisee would devote the gift to the benefit of his 
childrén, a trust might have been created, and the dev- 
isee might, had such language been used, become a 
trustee for the children. Beach Wills, § 215. But no 
such language was used by the testator. He devised 
the property to his wife upon condition that she should 
support and educate his children, expressing no wish 
or desire whatever that the property devised should 
be devoted to such a purpose. In Bryan v. Howland, 
98 Lil. 625, it was held: ‘‘ The mere expression of the 
motive fora gift or grant is not sufficient to establish 
atrust. Thus a grant to A. to enable him to maintain 
his children, or an absolute gift to him that he may 
support himself and children, will create no trust.” 
In Malim v. Keighley, 2 Ves. Jr. 333, the master of the 
rolls said: ‘I will lay down the rule [as to trusts to 
beimplied from precatory words] as broad as this: 
Whenever a person gives property, and points out the 
object, the property and the way in which it shall go, 
that does create a trust.”” See also Mackett v. Mackett, 
2 Eng. Rep. 412. In Hess v. Singler, 114 Mass. 56, in con- 
sidering what words in a will might be held insuffi- 
cient to create a trust, the Supreme Court said, in or- 
der to create a trust, it must appear that the words 
were intended by the testator to be imperative; and 
when property is given absolutely and without restric- 
tion, a trust is not to be lightly imposed upon mere 
words of recommendation and confidence. In the 
clause of the will in question there will be found no 
language declaring a trust. It does vot provide that 
the devisee shall raise, support and educate the chil- 
dren out of or from the rents and profits of the land, 
nor does it contain a provision that the devisee shall 
use the rents, incomes and profits of the land for such 


cerned, the devisee was at liberty to use the lands de- 
vised for any purpose whatever which she might de- 
sire. Nor dues the will contain any words expressing 
a wish, request, recommendation or desire that the 
lands devised should be used for the support and edu- 
cation of the children, from which a trust may be im- 
plied. We therefore see no ground upon which it can, 
in view of the authorities, be held that a trust was 
created. We have however been cited to Anderson v. 
Crist, 113 Ind. 65, as an authority which may control 
the decision of the case. In that case, one item in the 
will reads as follows: ‘*‘To my wife, Catharine Crist, 
I give the use of all my real estate, being about two 
hundred and fifty acres, where I now reside, in Adams 
township, Decatur county, Indiana, until my youngest 
child arrives at twenty-one years of age, for the pur- 
pose of rearing and educating my children. And when 
my youngest child arrives at age, then I desire that the 
said real estate shall pass to my said wife and my chil- 
dren—one-third to my wife, and the balance to my 
children or their descendants, as the law would cast 
it.” The court held, under the language used, Mrs. 
Crist, having accepted the provisions of the will, be- 
came a trustee as to the rents and profits of the land 
for the purpose stated. We find no fault whatever 
with the decision of the case cited, but the language 
used in that case is so different from the language in 
the will under consideration that the one cannot be 
regarded as a precedent governing the other. In the 
Indiana case, as will be observed, the devise was made, 
as declared in the will, for the purpose of rearing and 
educating the children of the testator, while in the will 
in question, no such purpose is declared or intimated 
by the testator, and this is the distinguishing feature 
between {the two cases. Ill. Sup. Ct., Nov. 5, 1890. 
Zimmer v. Sennott. Opinion by Craig, J. 
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NEW BOOKS AND NEW EDITIONS. 


Buss’ New YORK ANNOTATED CODE. 

The New York Code of Civil Procedure as it is in 1890, with 
notes of the judicial decisions thereon or relating thereto; 
together with the rules of the Court of Appeals and the 
general rules. By George Bliss. Third edition. 3 vols. 
Baker, Voorhis & Co.,N. Y. 1890. 

This excellent work has been so long before the pro- 
fession, and met with the unqualified approbation of 
both bench and bar, that any extended notice of the 
present edition is entirely unnecessary. Since the ap- 
pearance of the last edition more than one hundred 
and fifty volumes of reports of decisions have been is- 
sued. The present edition has been prepared by the 
personal labors of the learned editor, and, as a result 
of his careful, painstaking and conscientious labor has 
produced a work which is a monument of great and 
untiring industry, which makes it an absolute neces- 
sity in any well-regulated law office, comprising as it 
does a complete hand-book of the law of procedure in 
our various civil courts. 


SnypDer’s MECHANICS’ LIEN LAw. 

The Mechanics’ Lien Law of the State of New York (passed 
May 27, 1885), with all the amendments, and applicable to 
the entire State, also the lien law as to municipal prop- 
erty in incorporated cities, railroads, oil wells, etc., with 
notes of judicial decisions and a full collection of forms. 
By William L. Snyder of the New York bar. Baker, 
Voorhis & Co. 1891. 

This edition of the Mechanics’ Lien Law is not only 
fully annotated with the decisions of this State, but the 
editor has also added citations from the reports of other 
States which may be useful in solving questions aris- 
ing under ourown statute. The book will be found 
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it is intended as a substitute for ** Derby’s New Lien 
Law.” A full and complete set of forms gives added 
value to the book. 


BRANTLY ON PERSONAL PROPERTY. 
Principles of the Law of Personal Property. By William T. 
Brantly of the Baltimore bar, editor of the annotated edi- 
tion of the Maryland Reports; assistant professor in the 
Law School of the University of Maryland. Pp. 5382. San 

Francisco: Bancroft-Whitney Company. 1891. 

Our use of the several volumes of the “ Practition- 
er’s Series ” has convinced us that they are almost in- 
valuable as aids to research. 

In this volume the author’s aim has been “to con- 
sider with due deliberation those topics which belong 
to this title exclusively and are not the subjects of dis- 
tinct works, such as the law of accession, gifts, posses- 
sion, occupancy, animals and the co-ownership of per- 
sonalty.’’ The principles concerning the law of fixtures, 
crops, trade-marks, copyrights and the conflict of laws 
relating to personalty are clearly and concisely stated. 


AxBBorTtT’s New Yor«K DiGest. SECOND SUPPLEMENT. 
Vou. I. 

This is the ninth volume of Mr. Austin Abbott’s 
most excellent digest of the New York Reports and 
Statutes, and comprises the adjudications of all the 
courts of the State from July, 1882, to January 1, 1890, 
together with the statutes of general applications con- 
tained in the laws from 1883 to 1889, inclusive. In his 
preface Mr. Abbott says: 

“The chief additional feature which this supplement 
presents, as compared with its predecessors, is the in- 
clusion of a complete exhibit of New York cases cited 
during the entire period covered by the work. Besides 
digesting under its appropriate head each case reported 
during the period, this work presents the cases cited 
by the court in connection with the point stated, by 
appending them ina note in smaller type than the 
point digested, but in immediate connection with it. 
The result is that each page of the digest is a full brief 
on the subject treated, and gives the reader all the au- 
thorities that have been deemed worthy of notice by 
the courts for the last seven and a-half years. 

**All these cited cases are inclnded in the table of 
cases at the end of the second volume, so that the 
reader has not only a digest but a table of cases cited, 
with this advantage over the skeleton tables formerly 
in use, viz., that the table indicates the subject to 
which the case is cited, and on turning to the page in 
the digest where the citation is found, the very point 
of law, and a full collection of other authorities, are at 
once in view.” 

From the above it will readily be seen that noth- 
ing which will serve as an aid has escaped Mr. Abbott's 
attention. 


NOTES. 


\ HEN one is getting off a ‘‘ chestnut’ he ought to be 
sure it is in the proper form. Mr. Adelbert Moot, 
in his brief in Greenwood v. Marvin, 111 N. Y. 43, says: 
**In such a'case, one of America’s greatest judges, of 
whom Daniel Webster said he was like the Indians’ 
god, ugly but great and awful,” etc. Thisisawful. It 
was not Daniel Webster, but Rufus Choate, and what 
he said was this: ‘‘ When I appear before Chief Jus- 
tice Shaw, I feel as the Hindvoo feels when he buws be- 
fore his idol; he sees that he is ugly, but he feels that 
he is great.’’ Orthis: ‘I confess I regard him as the 
Indian does his wooden log, curiously carved; but I 
bow before a superior intelligence.’’ Biographers dif- 
fer. But we think the former is the more like him. 


Mr. W. B. Hurd, Jr., in a letter published in the 
ALBANY LAW JOURNAL proposes that the right of ap- 
peal to the Court of Appeals of this State, in murder 








— 
cases, should be abolished, and that the governor of 
the State, in cases of conviction, shall be invested with 
plenary power to examine the evidence on which the 
conviction was based, and if he shall be of the opinion 
that the verdict in any case is against the evidence 
that he shall be authorized to order a new trial. The 
design of this proposition is to expedite the execution 
of the law, and thus avoid the long delays which too 
often result from carrying such cases to the Court of 
Appeals. The editor of the JoURNAL very justly ob. 
jects to this proposition. We think that the remedy 
would be worse than the disease. The governor hag 
already the pardoning power, which ought to be vested 
in a court of pardons, of which he should be a member, 
and to add to this the power to decide whether a new 
trial shall be had in capital cases would be to give him 
more power than properly belongs to his office, and 
more than he could wisely exercise. The question to 
be settled is purely a judicial one, and should be in the 
hands of those who are judicial experts. The governor 
is not necessarily even a lawyer; and if he were he 
would probably hand the matter over to the attorney. 
general of the State to do the thinking. Mr. Hurd’s 
plan is certainly not the one wanted to expedite the exe. 
cution of the law in murder cases.—T'he Jndependent. 


A prominent and experienced member of the New 
York city bar writes us as follows about Mr. Beach: 
“‘Mr. Beach took part in the presidential campaign of 
1868 for Governor Seymour, and at his request. But 
he did not suit the Democrats, and criticised thé plat- 
form severely. He spoke at Fort Edward, Glens Falls 
and Whitehall and other places, but left the platform 
after two or three weeks’ experience, and said he ‘did 
not like political mass meetings.” Mr. Beach finished 
reading one book, and that was a one volume life of 
Talleyrand at the Washington Circuit while waiting 
days to reach his case. Mr. Beach did not carry the 
jury in the Jumel Case. He was beaten, and Gideon 
Tucker, Chauncey Shaffer and Levi Chatfield, his asso- 
ciate counsel, were all of the opinion that Mr. Beach 
did not do the case and testimony justice. His effort 
was too ambitious, and he spoke over the heads of the 
jury. Lawyer Hoar of Massachusetts had the defend- 
ant’s case, and it was said that he made a very close 
and able argument, and confined his remarks to the 
case, and convinced the jury. Inu the trial of a case, 
and during its heat, Mr. Beach argued a question of 
law and of evidence remarkably able, and on a motion 
Jor a nonsuit in the heat of the trial, no man at the bar 
of the State of New York was his equal. His skill here 
was a gift, and his powerand ability simply marvellous, 
and almost divine. Wonderfuljmental power he often 
exhibited in short efforts, in other branches of the law. 
I knew Mr. Beach at the Saratoga, Washington and 
Rensselaer Circuits, and then afterward in New York, 
extending over thirty-five years. It is doubtful if any 
man at the bar knew him as well; we were more than 
cordial friends, and I had as much of his confidence as 
he ever gave to any man. L[admired him very greatly. 
Striking out bis great fault of ambitious style, as an 
all around and every day common-law lawyer, he 
never had his superiorat the New York bar in that 
time. He left no lasting impression on the New York 
city bar. He came to New York city late in his life, 
and a great many lawyers were his superiors in various 
branches of the law. But in the common law his abil- 
ity and great experience gave him a commanding po- 
sition. But his manners did not endear him to the 
New York city bar, and his friendship among lawyers 
was not extended, and his studious habits made him 
much of a recluse. His manner of trying a case before 
a jury was too slow for the New York city lawyer. He 
was too exhaustive, and in his last year at the bar his 
efforts were very weak. He practiced too long and 
should have retired many years before his death. 
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CURRENT TOPICS. 





HE favorite and persistent ululation of the assem- 
blyman from the city of New York is the plea 
for the right of that city to self-government. But 
if there is any municipality that stands in need of a 
committee or guardian, it is that same city. We 
have no special objections to letting the residents of 
that city go to the bad in their own way, if one part 
is too corrupt to rule properly and. the other is too 
indifferent to protest or combine to reform it. But 
outsiders have considerable rights in the city, inas- 
much as business or pleasure frequently calls them 
there. So we bucolical ruralists have a right to 
feel safe from death from overhead wires, and not 
to be outraged by foul smells and the necessity of 
wading through filthy streets, and not to be endan- 
gered by drunken policemen, and especially if we 
need to go into a police court, to be insured respect- 
ful and intelligent treatment from the magistrate. 
Pat Divver may be a good enough police justice for 
the residents of the city —some highly respectable 
citizens seem to admire him, and to have spoken po- 
tent'words concerning his fitness for the place — but 
he is not good enough to suit the views of people 
who have not the misfortune to live in the city. 
The dealing out of the police justiceships in the 
city of New York forms one of the most disgusting 
and humiliating chapters in the history of that dis- 
mally misgoverned place. Who are the creatures 
who for the most part fill these posts and draw sal- 
aries as large as that of the chief justice of the 
United States? Let the 7ridune answer: 

“The sketches of the lives of our police justices show 
that one of them was for years a professional gambler, 
the daily transgressor of the criminal laws which he is 
now supposed to enforce. Fine schooling that for a 
judicial office! Two of them were bartenders not 
many years ago, and one of them kept a noted ‘‘all- 
night-and-open-Sunday ”’ grogshop, in which the stat- 
utes of New York were constantly defied. An excel- 
lent preparation for the bench surely! Another got 
into trouble with the grand jury, and nevergave a trial 
jury a chance to pass upon the question of his guilt or 
innocence. Still another got his training for the courts 
on the platform of a street-car. One of the others is 
notoriously intemperate, and may be seen reeling 
around bar-rooms almost any evening. Others have 
habits, records and associations little more wholesome. 
It isa strange and motley collection indeed. Out of 
the whole fifteen not half a dozen can be considered 
really respectable, not half a dozen of them are looked 
upon with any thing but contempt by hard-working, 
sober, serious citizens. Their lives and ways have not 
been clean enough to earn for them the good-will of 
those whose esteem is of value. There are three or 
four of them who are tolerably competent and repu- 
— this little leaven is far from covering the 

ump.” 


We have no reason to doubt the accuracy of these 
So long as such creatures administer 
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statements, 





the police law so long will gambling and _prostitu- 
tion be winked at, not to speak of deeper and more 
dangerous crimes, We are quite serious in the 
belief that there is not another city on the face of 
the earth that would endure this ignominy. But 
what can be expected of the community where one 
half of the politicians are perfectly reckless anid 
venal, and the other half totally indifferent or cra- 
ven? 


Sentor Chase has introduced a bill entitled ‘‘An 
act to amend sections 744, 746, 747, 748, 751, 753 
and 754 of the Code of Civil Procedure, relating to 
the payment of money into court and the care and 
disposition thereof, and authorizing the comptroller 
to supervise the administration of court and trust 
funds.” The Troy Times says: 

“*1t was prepared in accordance with the suggestion 
of several justices of the Supreme Court and county 
treasurers of the Third Judicial Department. The bill 
does not make a radical change in the present law re- 
lating to the management of trust funds. It simply 
empowers the comptroller, who is the auditing officer 
of the State, to exercise a general supervision over 
these accounts. In other words, it extends the audit- 
ing powers of that officer so as to include these ac- 
counts in order that they may be placed ona basis of 
uniformity and precision. This auditing power has 
been heretofore exercised in a desultory, irregular and 
most incomplete manner by the General Term of the 
Supreme Court. Each of the five departments appoints 
a number of lawyers as referees to examine and report 
upon the accounts, and there are as many different 
kinds and forms of reports as there are lawyers, and 
as a rule the courts merely enter an order for the pay- 
ment of the referees’ fees, and let the matter go at 
that. In truth, it would involve much time and 
trouble to proceed farther, and this expenditure of 
either time or care cannot be made by the justices, 
whose regular duties are sufficient to keep them busy. 
Moreover this auditing power is no part of the judi- 
cial office, and most of the justices are unwilling to ex- 
ercise it and frankly admit the inefficiency of the pres- 
ent system. As an example, in the Third Judicial 
Department not a single referee was appointed for the 
eighteen counties comprising it for a period of ten 
years, and during that time the county treasurers had 
almost entirely abandoned the practice of sending in 
reports to the court, as required by law. Then the ex- 
penses of the referee are also large, and if one be ap- 
pointed for each county, once a year, it would be a 
heavy burden on tbe various counties. So far as the 
county treasurers are concerned, it does not interfere 
with their present powers in relation to these funds. 
The law now requires them to make annual reports. 
This bill would require this report to be sent to the 
comptroller, instead of the General Term. The pres- 
ent law requires the treasurers to deposit these funds 
with such corporations as the General Terms desig- 
nate, and they have named only trust companies in 
New York and Brooklyn. This bill enables the comp- 
troller to name depositaries in each county after satis- 
fying himself as to the security of these funds. Of the 
county treasurers in the State nine-tenths have de- 
clared their dissatisfaction with the present system 
and approve of some such bill. * * * Most of the 
General Term justices of the State and the comptroller 
have also approved itsintroduction. * * * The 
condemnation of the Court of Appeals has been passed 
upon the present system, or rather lack of it, in terms 
strong but just, in the case of Chesterman v. England, 
81 N. Y. 495, where Judge Finch says: ‘* We conclude 
therefore that no remedy for the loss exists against 
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either Tappan or Lane [comptrollers of New York 
city]. The wrong to the infants is great. Their prop- 
erty has been taken from them by the law in order to 
protect it from harm, and the protection has resulted 
in total ioss. There is much of shame and disgrace in 
a system which leaves such a result possible, but the 
remedy is not with us.’”’ 

This would seem to be a matter with which the 
courts should not be burdened, but which should 
be intrusted to the chief financial officer of the 
State. We do not believe that any court should be 
the custodian of suitors’ fuuds, because the judges 
soon lose sight of the investment, and it falls into 
the hands of the court officials, who give no bonds, 
and frequently have no responsibility, and the whole 
matter assumes the character of a feeble routine, 
which is apt to drop into “desuetude,” which may not 
be pronounced ‘‘ innocuous.” The Court of Appeals’ 
trust fund ought to be disposed of in the same way, 
so that inquirers could ascertain where it is, and 
what it is, and if it is. 


A committee of the Medico-Legal Society of the 
city of New York have made the following report 
an Hypnotism: ‘‘The literature of the subject is 
growing opulent—a thousand titles are now recorded, 
The number of reputable investigators increases. 
Taken out of the hands of those whose aims and 
methods cast discredit on it, hypnotism is studied by 
members of each of the learned professions, vitally 
related as it is to the interests of which they are the 
natural custodians, It is safe to say that these facts 
are established: First. Hypnosis, or artificial trance- 
sleep, is a subjective phenomenon. Here modern 
science ,;joins issue with old-time mesmerism, the 
theory of some mysterious efflux from the operator. 
Hypnosis may be self-induced through expectation 
alone, through fright, by religious ecstacy or any 
enrapturing emotion, Second. Hypnosis is not in 
itself a disease. Neurotic conditions predispose one 
to the trance-sleep, but the strongest minds have 
also been enthralled. Their recorded visions have 
been an open book for centuries, Third. Hypnosis 
is recognized in three stages — lethargy, somnam- 
bulism and catalepsy. The transition may be imme- 
diate. The second is instantly induced in trained 
sensitives. Fourth. Hypnotism has been service- 
able in medical and surgical practice, both as a 
therapeutic agent and in some cases as an efficient 
and safe anesthetic. Fifth. The illusory impres- 
sions created by hypnosis may be made to dominate 
and tyrannize the subsequent actions of the subject. 
The following legal aspects present themselves: 
1. Has the sensitive sought the operator, or has the 
operator used undue influence to gain control of 
him? 2. Are proper witnesses present? 3. Are 
possible elements of error eliminated, such as self- 
deception, simulation and malingering? 4. Is hyp- 
nosis a justifiable inquisitorial agent? 5. Do we 
need a reconstruction of the laws of evidence in 
view of the perversion — visual and otherwise — 
created by the trance? 6. Is any revision of the 
Penal Code desirable in view of these facts? 


Finally, should there be legal surveillance over pri- 








vate experiments or public exhibitions?” In an 
article in the Edinburgh Juridical Review for Janu- 
ary, by J. W. Brodie-Innes, on ‘‘ Legal Aspects of 
Hypnotism,” it is said: 

** Roughly classified, the chief problems, from a legal 
point of view, appear to be — (1) The possible under- 
mining of the physical and mental health of the sub- 
ject by frequent hypnotisation; (2) the possibility of 
inducing the subject in the hypnotic state to sign 
documents, enter on obligations, ete., without the ex- 
ercise of free will; (5) the likelihood of crimes, such 
as robbery or rape, being committed on a subject in 
the hypnotic state, of the actual performance of which 
the subject would afterward either have no conscious- 
ness, or, if suspecting the perpetrator, would make a 
false statement in order to screen him; (4) The indue- 
ing of the subject to commit crimes in a waking state 
at the instigation of the operator, and in circumstances 
allowing the operator ample time to get out of the 
way; (5) The possibility of tampering with witnesses, 
in so far as subjects may be made to fancy they have 
actually seen events suggested by the operator, and to 
describe them in very full detail; (6) an indirect dan- 
ger of real criminals pretending to have been acting 
under the influence of hypnotism, of women accusing 
perfectly innocent persons of having hypnotised and 
ravished them, and of pretended hypnotism in many 
other ways being made an excuse for crimes or for 
blackmail. Of all or nearly all these enumerated dan- 
gers there are actual illustrations in the French and 
German works on the subject, and in the articles scat- 
tered up and down medical and scientific reviews and 
magazines.” 


The Jnadependent gives an important ‘‘ symposium” 
on the subject of marriage and divorce. Dr. Mor- 
gan Dix tells what is the rule of the Protestant 
Episcopal Church; Mr. Simeon E. Baldwin, presi- 
dent of the American Bar Association, shows the 
evil of granting divorces to parties who have no 
domicile in the State; Dr. Howard Crosby favors 
putting marriage legislation into the hands of the 
National government; Professor Hovey asks how 
the frequency of divorces may be diminished; 
ex-Attorney-General Garland says a word on the 
importance of the question; W. F. Willcox, Ph. D., 
gives some interesting facts bearing on the relation 
of divorce to laws; the learned rabbinic authority, 
Dr. Kohut, gives valuable information about Jewish 
divorces; the Rev. John Miller illustrates the injury 
done by making divorces expensive, and Dr. Dike, 
of the National Divorce Reform League, suggests 
the best way to results. Some of these gentlemen 
still cling to the scheme of reformation through the 
instrumentality of Congress and a constitutional 
amendment. It is time for all men to dismiss this 
notion. Congress has no power to regulate this law 
in the States by its own act, and it is utterly hopeless 
to persuade three-quarters of the State Legislatures 
to unite in a scheme for a constitutional amend- 
ment. The only hope is in the work of the present 
commission in this State, through which possibly a 
number of influential States may be brouglit to uni- 
form legislation, which in the course of time may 
be. followed by other States. The desired end can 
be attained only through patient agitation and 
mutual compromises. 
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NOTES OF CASES. 





N City of Wabash v. Carver, Supreme Court of 
| Indiana, November 25, 1890, it was held that a 
city is not liable for injuries through the giving 
way of a bridge maintained by it as part of a high- 
way, caused by the injured person driving upon the 
bridge a steam traction engine with water tank and 
threshing machine attached, where it is not alleged 
that the structure was designed to carry loads equal 
in weight to that under which it gave way, or that 
it was being used in the ordinary method when it 
gave way; and it is for the person contemplating 
such use to himself ascertain the probable suffi- 
ciency of the bridge. The court said: ‘It is set- 
tled by the decisions of this court that a city is 
responsible for an injury sustained by one in the 
lawful and proper use of a bridge within the juris- 
diction and charge of the municipality, in case the 
injury results from the neglect of the city to keep 
the bridge in repair, and safe for ordinary travel. 
City of Goshen v. Myers, 119 Ind. 196; Lowrey v. 
City of Delphi, 55 id, 250. Bridges are constructed 
however to facilitate the transportation of persons 
and property according to the usual, known and 
ordinary modes of travel; and the municipality 
must be deemed to have discharged its duty to the 
public if it has constructed and maintained bridges 
reasonably safe and convenient for the carriage of 
such animals and vehicles, and for the sustaining of 
such loads as are customarily driven and transported 
over the public highways of the State. It is not 
incumbent upon cities or counties to construct or 
maintain all the bridges within their respective 
jurisdictions so as to be safe or convenient for those 
who undertake to use them in an unusual or extra- 
ordinary manner, or for those who travel by meth- 
ods involving peculiar and special hazard. While 
it is true that municipalities, upon whom is laid the 
duty of keeping bridges in repair, and reasonably 
safe for use by the public, are bound to take notice 
of all the improved means of locomotion as they 
come into customary use, and of the application of 
steam as a motor in propelling or driving heavy 
vehicles over public highways, and while the duty 
rests upon them to afford reasonably safe and con- 
venient facilities for transportation and travel by 
any and all methods, as soon as those methods 
become customary, it by no means follows that the 
dimensions and strength of all the bridges in a city 
or county must be accommodated to new, excep- 
tional and extraordinary uses. The rule applicable 
is weil stated in the following language: ‘The duty 
to maintain a bridge in a safe condition requires 
that ordinary care be used to keep the bridge in 
such a condition as that it can be crossed safely by 
persons traveling in the ordinary mode and by vehi- 
cles carrying ordinary loads. There is no liability 





where the vehicle is overloaded or loaded in an 
extraordinary mode.’ Elliott Roads & 8S. 49, 50. 
We know judicially that there is more than one 
public highway leading out of the city of Wabash 
across the canal and river upon the bank of which 
the city is built, and that bridges span these streams 
at various points within the limits of the city. We 
cannot know judicially that steam traction engines 
have come into such common use as that it would 
be negligence on the part of the city not to keep all 
the bridges which span the canal in such a state of 
repair as to construct them of such strength and 
dimensions as to sustain the weight of a traction 
engine, with a water tank and threshing machine 
attached. As we have seen, the city was only 
bound to construct bridges of such dimensions and 
strength, and keep them in such a state of repair, as 
to afford facilities for the ordinary travel, or forthe 
customary use to which they were devoted, and for 
which they were designed, or to such public use, 
even though it might only be occasional, as the city 
knew they were being devoted to, in reliance upon 
their dimensions and apparent strength. ngine 
Works v. Kimball Tp., 52 Mich. 146; McCormick v. 
Washington Tp., 112 Penn. St. 185. * * * The 
city was not bound to assume that the bridge would 
be used, without notice to it, in an unusual or extra- 
ordinary manner, by propelling upon it a vehicle or 
caravan of vehicles of unusual weight or construc- 
tion. Its duty to the public was performed when 
it had constructed and maintained a bridge such as 
would subserve the reasonable and proper uses for 
which it was designed, in view of the surrounding 
circumstances, and of the nature of the travel and 
business on the road of which it formed a part. 
McCormick v. Washington Tp., supra. As isin effect 
held in Stebbins v. Township of Keene, 60 Mich. 214, 
if the bridge in question had been built upon a plan 
adopted to allow loads of the weight of that under 
which it fell to be carried over-it safely, and if after 
having repeatedly carried loads of that weight, it fell 
because of the decayed condition of its beams, the 
negligence of the city would be clearenough. It is 
however a matter of such common knowledge that 
courts must be presumed to take notice of the fact 
that a steam traction engine with the appendages 
mentioned attached constitutes a load of an unusual 
and extraordinary weight and magnitude, and that 
the appearance of such vehicles, especially in the 
streets of a city, is exceptional and occasional. 
Since it thus affirmatively appears that vehicles of 
an extraordinary character, and of unusual con- 
struction and weight, were being transported over 
the bridge at the time it fell, in the absence of an 
averment that the structure was adapted or designed 
to carry or had carried loads equal in weight to that 
under which it collapsed, or that it was being used 
in the usual and ordinary method when it col- 
lapsed, it cannot be held that the complaint 
shows any dereliction on the part of the city in not 
anticipating and providing for the presumably unus- 
ual and extraordinary use to which it was sub- 
jected. If the bridge was maintained in a manner 
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reasonably safe for the purpose for which it was 
designed and ordinarily used, the city discharged- 
its obligation to the public. Lehigh Co. v. Hoffort, 
116 Penn. St. 119. Upon the facts pleaded it can- 
not be said that this was not done. One who con- 
templates going upon a bridge with a vehicle of unus- 
ual construction, or with a load of extraordinary 
weight, must himself ascertain the probable suffi- 
ciency of the bridge, and take notice of the condi- 
tion and apparent strength of the structure, of the 
purpose for which it was built, and of the kind of 
vehicles ordinarily used thereon; and if without 
knowledge or prudent inquiry or investigation con- 
cerning its capacity, condition or use, he subjects it 
to an extraordinary strain, he must take the risk of 
injury. It does not follow that cities and counties 
are not to afford reasonable facilities for moving 
traction engines over public bridges when and as 
such vehicles come into use, but those who travel 
by such unusual conveyances must take notice of 
the fact that most of the existing bridges were 
built before the traction engines came into use, and 
that municipalities are not bound to reconstruct all 
their bridges in order to accommodate one or more 
persons who may wish to use an extraordinary 
means of travel. It was not per se negligence that 
the city maintained a bridge over a public highway 
in such a condition that it fell under the weight of 
of the caravan which was driven upon it.” 


In Woodward v. Blue, Supreme Court of North 
Carolina, December 22, 1890, it was held that on 
the question of the legitimacy of a certain child 
born in wedlock, where there is evidence to show 
non-access of the husband, evidence as to how 
another man, at whose house the mother was living 
at and before the birth of the child, treated the 
latter, is admissible to show that he was its father. 
The court said: ‘‘The maxim, ‘ pater est quem nup- 
tie demonstrant,’ was formerly so strictly construed 
that from the time of the Year-Books down to the 
last century, a child born of a married woman was 
conclusively presumed to be legitimate unless the 
husband was shown to be impotent, or not ‘infra 
quatior maria.’ The ancient rule, with the homely 
illustration given by Judge Rickhill in Flettsham 
and Julian (Y. B., 7 Hen. IV, 9, 13) is familiar to us 
by the great dramatist baving placed it in the 
mouth of King John (act I, scene 1). Van Aernam 
v. Van Aernam, 1 Barb. Ch. 375. But the rule was 
much modified in Pendrell v. Pendrell, 2 Strange, 
925, and the Banhury Peerage Case, in the House of 
Lords, 1 Sim. & 8S. 153, and succeeding cases, until 
now it is best stated by Chancellor Kent (2 Com. 
210), as follows: ‘The question of the legitimacy or 
illegitimacy of the child of a married woman is one 
of fact, resting on decided proof as to the non- 
access of the husband, and the facts must generally 
be left to the jury for determination.’ Schouler 
Dom. Rel., § 225; Hargrave v. Hargrave, 9 Beav. 
552, opinion by Lord Langdale. In Cope v. Cope, 5 


Car. & P. 604, it is said: ‘If a husband have access, 





and others at the same time are carrying on a crim- 
inal intimacy with his wife, a child born under such 
circumstances is legitimate in the eye of the law. 
But if the husband and wife are living separate, and 
the wife is notoriously living in open adultery, 
although the husband may have an opportunity of 
access, it would be monstrous to suppose that under 
these circumstances he would avail himself of such 
opportunity. The legitimacy of a child born under 
such circumstances could not therefore be estab- 
lished.” * * * There being evidence tending to 
show non-access of the husband, the jury should 
not have been cut off from a knowledge of how 
Greenlee treated the child. It may be that it could 
have been shown that he betrayed fondness and 
affection for it, showed anxiety in its illness, lav- 
ished money on it, or educated it, and surely these 
things would be strongly corroborative of the evi- 
dence of the defendants, for it would be hardly 
expected that a white man should so act toward the 
child of Underzine, his negro slave. Was not the 
violent grief of David, the king, upon the death of 
the child, corroboration that he, and not Uriah, was 
its father? In the nature of the case, the paternity 
of a child can hardly be said to be subject to direct 
proof. Therefore when it is born in wedlock the 
law presumes its legitimacy from that circumstance. 
This presumption can only be rebutted by circum- 
stances, and what more potent could there be than 
the conduct of the wife in living separate from the 
husband with a paramour, and the latter’s treat- 
ment of the offspring? For though there was an 
opportunity of access by the husband, it is not con- 
clusive of legitimacy. Cope v. Cope, supra. It 
should appear what the party offering excluded tes- 
timony expected to prove by it (State v. Williford, 
91 N. C. 529), but here the question is sufficiently 
explicit in that it was asked to show the treatment 
of Emily by Greenlee, and the bearing of the evi- 
dence is sufficiently indicated by the question, and 
the statement that it was offered as testimony to 
show that Greenlee was the father. In Morris v. 
Davis, 5 Clark & F. 163, the House of Lords, on an 
issue like this, gave weight to the conduct of the 
paramour toward the child. This also was done in 
Cannon v. Cannon, 7 Humph. 410; 1 Bish. Mar. & 
Div., § 448. When this case was here before (103 
N. C. 109), the court (Smith, C. J., delivering the 
opinion) pointed out that the so-called ‘ marriage’ 
of Underzine and the mother, the former being a 
slave and the latter a free person (the child of a 
white mother and slave father) was utterly invalid till 
the act of 1879 (Code, § 1281, rule 13), and that ‘to 
repel the inference of paternity, drawn from the 
mere fact of cohabitation (by that act), the same 
stringent rules do not prevail as in cases of estab- 
lished legal marriage,’ for the application of that 
statute is made to depend upon ‘ cohabitation sub- 
sisting at the birth of the child, and the paternity 
of the party from whom the property claimed is 
derived. The cohabiting alone does not confer 
legitimacy, though it furnishes presumptive evi- 
dence,’ which is open to disproof.” 
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THE PERSONAL LIABILITY OF FIDUCI- 
ARIES FOR INTEREST. 
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yg ‘TION 1. PRELIMINARY REMARKS.—The per- 
sonal liability of a person acting in a fiduciary ca- 
pacity for interest, whether administrator, executor, 
trustee, guardian, agent, attorney or partner, rests 
largely upon the particular capacity in which he acts 
and upon the instrument creating the relationship. If 
he is an executor or administrator with the will an- 
nexed, the will is his chart and compass, and to this 
he must at all times look for directious. If a trustee, 
the instrument creating the trust must be followed as 
a guide to his duties. But if no such instrument exists, 
then he must closely observe the nature of the trust, 
the object of its creation and the general duties re- 
quired of him by law, and endeavor to follow out these 
duties. Thus the obligations of an administrator are 
usually radically diflerent from those of a guardian. 
The former’s duty usually is to collect the assets, pay 
the debts and distribute what is left after the debts 
and costs of administration are satisfied, while the 
former’s duty is to invest his ward’s funds, collect the 
profits, pay the necessary expenses of his ward and the 
costs incurred in the administration of the estate, and 
pay the remainder to his ward on his arrival at full 
age. To require the same duties of both and to hold 
them to the same obligations would be manifestly un- 
just and inappropriate. ‘The case of a trustee may be 
totally different from that of either of those two, usu- 
ally however resembling that of a guardian, while an 
agent, attorney or partner differs from all the three 
former. 

SECTION 2. FrpuUCIARY CANNOT MAKE A PROFIT OUT 
OF TRUST FUNDs.—There is one rule indelibly written 
in the reported cases, and strictly adhered to by the 
authorities, which must be constantly borne in mind, 
and that is, that a person acting in a fiduciary capacity 
cannot make a protit out of his trust by the use of the 
trust funds beyond commissions allowed him by law. 
“The fundamental principle, dictated no less by 








gard to a trustee, whether executor or administrator 
or guardian, or in case of an ordinary nature, is that 
he shall derive to himself no gain, benefit or advantage 
by the use of the trust funds. Whatever of profit may 
be made, or may accrue, shall belong to and become 
parcel of the estate. This rule, very scrupulously ob- 
served in the English courts, where no remuneration 
out of the fund is allowed to the executor or trustee 
for his services, more readily approves itself among us, 
who, with better reason, allow to the trustee of what- 
ever name an adequate compensation.” Voorhees v. 
Stouthoff, 6 Halst. 145; Schiefflin v. Stewart, 1 Johns. 
Ch. 620; S. C., 7 Am. Dee. 507; Brown v. Rickets, 4 
Johns. Ch. 303; Lee v. Lee, 2 Vern. 548; Ratcliffe v. 
Graves, 1 id. 196; Ratcliffe v. Graves, 2 Ch. Cas. 152; 
Newton v. Bennet, 1 Bro. 359; In re Hilliard, 1 Ves. Jr. 
89. Whatever of profit he may have made, or what 
may have accrued, belongs to and becomes parcel of 
the estate. McNight v. Walsh, 24 N. J. Eq. 509; Me- 
Nair v. Ragland, 1 D. W. Eq. 517; Sparhawk v. Buel, 
9 Vt. 42. Thus where an executor was directed to lay 
by $20,000 in gold, without interest, and, on a certain 
child’s obtaining its majority, to pay the money to it, 
and he, instead of laying it by, invested it at interest, 
it was held that the legatee was entitled to the inter- 
est, and that the executor could not keep it. Whit- 
worth v. Ewing, 15 Lea, 595; Whitworth v. Ewing, 4 
Ames Prob. Rep. 469; Stephenson v. Harrison, 3 Head, 
729. So, when invested at a higher rate than consols 
bore, in which be was directed to place the money, he 
was held liable for the extra interest. Strand v. Gwyer, 
28 Beav. 130; Contra, Dimes v. Scott, 4 Russ. 195. 

SECTION 3. FIDUCIARY MUST ACT IN GOOD FAITH. 
—A fiduciary must act in the utmost good faith in all 
his relations to the trust. Any concealment on his 
part of the method in which he has handled the funds 
will be visited with heavy penalties. Failure to make 
the proper reports are looked upon with extreme sus- 
picion, and call for an explanation from him; and, ifa 
report or settlement is called for by the proper au- 
thority or person, and he fails, refuses or cannot make 
the report or settlement, he is personally liable for in- 
terest and expenses. Binion v. Mider, 27 Ga. 78; 
Dunscomb v. Dunscomb, 1 Johns. Ch. 508; S. C.,7 Am. 
Dec. 504; Farwell v. Steen, 46 Vt. 678; Ashley v. Mar- 
tin, 50 Ala. 587; very v. Coleman, 42 id. 409; Hall vy 
Grovier, 25 Mich. 428; Smithers v. Hooper, 23 Md. 273; 
McNeill v. Hodges, 83 N. Y. 504. If it is shown that he 
has not accounted for profits made, he is chargeable 
with interest, usually the highest rate. Ringgold v. 
Stone, 20 Ark. 526; see State v. Layton, 3 Harr. (Del.) 
469; Gates v. Walker, 8 La. Ann. 277. Even though 
his current accounts have been examined and ap- 
proved, they are subject to revision, unless the par- 
ticular matter sought to have investigated has been 
previously investigated upon objections to its approval 
made byjthe beneficiary, and not then if fraud is shown 
to have been used at the previous examination. Saz- 
ton v. Chamberlain, 6 Pick. 423. If he has received in- 
terest and has not accounted for it in his current re- 
ports, he is liable for it on final report. Bennett v. Hani- 
jin, 87 UL. 31. 

Section 4. PRESUMPTION AGAINST FIDUCIARY.— 
If it is shown that the fiduciary has used the trust 
funds in his own business, or that he has failed to ren- 
der the proper accounts, it will be presumed that he 
has made large profits out of their use or supposed use; 
and, in order to escape the assessment of a high rate of 
interest, the burden is upon him to show clearly and 
explicitly just what benefit he has derived from the 
uses. Attorney-General v. Alford, 4 De G., M. & G. 843; 
Mayor of Berwick Upon Tweed v. Murray, 7 id. 
497; Barney v. Saunders, 16 How. 542; Burdick v. Gar- 
rick, 5 Ch. App. 241; Brackenridge v. Holland, 2 Blackf. 
d77; Fow v. Willcocks, 1 Binn. 194; 8S. C., 2 Am. Dee. 
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433. Failing to account for the money or its use, or 
failing to show whether or not he had employed it in 
the interest of the estate when it is his duty to do so, 
raises the presumption that it has been mingled by the 
trustee with his own funds and used by bim in his pri- 
vate business. Dunscomb v. Dunscomb, 1 Johns. Ch. 
508; S.C.,7 Am. Dec. 504; Treves v. Townshend, 1 Bro. 
384; Rocke v. Hart, 11 Ves. 58; Schiefflin v. Stewart, 
1 Johns. Ch. 620; S. C., 7 Am. Dec. 507; Myers v. My- 
ers, 2 McCord, 214; S. C., 16 Am. Dec. 648. 

SECTION 5. NEGLECT TO INVEST.—If the fiduciary 
receives the fund for the purpose of investing it, he 
must use reasonable diligence in seeking an invest- 
ment, for non-user of the fund will render him liable 
for what interest it would have earned, if, by due dili- 
gence, he could have invested it at the rate sought to 
charge him with. If by due diligence he could have 
loaned it safely upon such security as the law requires 
him to take in such an instance, at a certain rate of in- 
terest, and he neglects or fails to do so, he is person- 
ally liable for the amount of interest such a loan would 
have brought, and that. too, until he pays the princi- 
pal to the cestui gue trust or loans it at an equal or 
higher rate of interest. He must not let slip a reason- 
able opportunity to invest the funds if it can be se- 
cured by due diligence. Owen v. Peebles, 42 Ala. 338; 
Parker’s Estate, 64 Penn. St. 307; Gilman v. Gilman, 
2 Lans. 1; Jn re Davis, 62 Mo. 450; Myers v. Myers, 2 
McCord, 214; S. C., 16 Am. Dec. 648; Minuse v. Cox, 
5 Johus. Ch. 441; S. C., 9 Am. Deo. 313. The rule re- 
quiring him to use diligence in seeking an investment, 
so that the fund will be productive, it is said, “is 
founded in justice and good policy, it prevents abuse 
and it indemnifies against negligence.’’ Dunscomb v. 
Dunscomb, 1 Johns. Ch. 508; S. C., 7 Am. Dec. 504; 
Shuttleworth v. Winter, 55 N. Y. 624; King v. Talbot, 40 
id. 92. In one case it was declared to be * the duty of 
a guardian to keep his ward’s money safely, and at in- 
terest, when he can; and if he fails to invest such 
money profitably, when he can do so, he must be 
charged with interest thereon.” Stumph v. Pfeiffer, 58 
Ind. 472. Even though the trustee did not use it in his 
own business, he is still liable. Clark v. Newman, 18. 
W. Rep. 880. In the case of an administrator having 
money to distribute and there is an uncertainty con- 
cerning to whom it is due, he may not retain it for a 
long time without investment; he should apply to the 
court for advice. Dunscomb v. Dunscomb, supra. 

Section 6. DEGREE OF DILIGENCE.— ‘‘In the first 
instance, at what time it is reasonable to make the loan, 
and whether it is practicable or not, are questions left 
wholly to the judgment of the guardian. He is made 
the judge of both these facts by the very terms of the 
law. Then, if he acts in good faith, and to the best of 
his skill and ability, is he to be made to suffer for his 
mistake? The statute only requires him to do the 
best he can under the circumstances, and upon his own 
best judgment. When he has done this he has fulfilled 
its requirements, and should be discharged.”” Ashleys 
v. Martin, 50 Ala. 537. 

Section 7. No GENERAL RULE OF UNIVERSAL AP- 
PLICATION.—In the case of guardians and trustees re- 
quired to make investments, there is no general rule 
applicable to all cases as to when they will become li- 
able, for what rate, and when interest will be first 
charged tothem. Fox v. Wilcocks, 1 Binn. 194; 8. C., 
2 Am. Dec. 433; Granberry v. Granberry, 1 Wash. (Va.) 
246; S. C.,1 Am. Dec. 455. In the case of administra- 
tors it was said that “to lay down rules by which it 
may be ascertained in every case whether administra- 
tors shall pay interest on balances in their hands is im- 
possible.” Fox v. Wilcocks, supra. ‘*The question 
whether an executor shall be charged with interest on 
the assets retained in his hands, turns upon this, 
whether the fund bas been kept for any other purpose 


than that of discharging the growing claims upon it.’’ 








Quoted from Tuylor v. Williamson, cited in Voorhees 
v. Stoothoff, 6 Halst. 162. From this it appears that the 
personal liability of an executor or administrator de- 
pends upon their performing or neglecting their duty, 
under the circumstances of the case. Slade v. Slade, 
10 Vt. 192; Wood v. Garnett, 6 Leigh, 271; Chase y. 
Lockeman, 11 G. & J. 186. 

SEcTION 8. CONVERTING TRUST FUNDS TO THEIR 
OWN USE.—lIt is highly reprehensible in a trustee to 
convert the funds of his trust to bis own use or benefit, 
and instead of the rule in this respect relaxing, it ig 
becoming more stringent. McClaskey v. Gleason, 56 Vt. 
264. The rule is, that if he confounds it with his own go 
that it cannot be distinguished, he must bear all the 
inconvenience of the confusion, and he will be charge- 
able with the largest amount which, from the circum. 
stances, he can be presumed to have realized by the 
use of the money. Breckenridge v. Holland, 2 Blackt. 
377. In assessing interest the aim of the court is to 
allow that rate which will probably leave him no profit 
after its payment. Hook v. Payne, 14 Wall. 252; Ring- 
gold v. Ringgold, 1 H. & G. 11; S. C., 18 Am. Dec. 250. 

What is sufficient to constitute a conversion of the 
funds of his trust is beyond the scope of this article; 
but « few instances upon the border line will materi- 
ally aid in ascertaining whether the fiduciary is liable 
for interest. Thus it has been held that merely mix- 
ing the trust fund with his own deposited in a bank is 
not a conversion so long as he keeps a balance in the 
bank equal to the amount of trust funds which he has 
on bonds. Burdick v. Garrick, 5 L. R. 233; 8. C., 39 
L. J. (Ch.) 369. Yet, when a receiver of a court depos- 
ited the trust funds in a bank in his own name, with- 
out any designation of their fiduciary character, and 
when examined declined to make any explanation why 
he did so, he was charged with simple interest upon 
the amount of the fund thus deposited. Hinckley v. 
Gilman, etc., R. Co., 100 U.S. 153. So, where a fidu- 
ciary used slaves until they were freed, he was held 
liable for the value of their hire with simple interest. 
Morgan v. Nelson, 43 Ala. 586. So, where a fiduciary 
deposited the trust fund first with his firm and then 
in a bank in his own name, it was deemed a conver- 
sion, and he was charged with the current rate of in- 
terest, the same as if he had borrowed it. Re Mairs, 
4 Redf. 160. T. and A. were joint owners of a certain 
tract of land, T. holding the legal title in his own name. 
T. sold the entire tract and used the proceeds in his 
own business. Upon settlement, he was charged with 
compound interest. Roberts’ Appeal, 92 Penn. St. 407. 
So, where an administrator permitted another to use 
the trust funds, he was charged simple interest. 
Brown’s Estate, 11 Phila. 127. Where a guardian in- 
vested his ward’s money in real estate securities in 
favor of the trust, after he had been ordered by the 
court to present a full account of his trust, he was 
charged with simple interest. Winslow v. People, 117 
Ill. 152, citing Hughes v. People, 111 id. 457. Wherea 
will directs the executor to keep the funds invested, it 
is within the power of this executor, if a profitable in- 
vestmeunt is offered, larger in amount than the avail- 
able assets of the estate, to supplement them with 
funds of other persons; and it is not inconsistent with 
his duty to act as trustee for such other persons as to 
such funds. Barry v. Lambert, 98 N. Y. 300. 

SECTION9. FIDUCIARIES HELD TO GREATER STRICT- 
NESS FUR HAVING USED FUNDS.—On the principle that 
a fiduciary cannot make a profit out of his use of the 
trust funds, it is held, as we have already stated, that 
if he has received any interest upon the funds he must 
account for it, although he was under no obligation to 
invest it. Houseal v. Gibbers, 1 Bailey Eq. 482; 8. C., 
23 Am. Dec. 186; Com. v. Mateer, 16S. & R. 416. So, if 
he use it, although not bound to invest it, he is liable 
for interest thereon (Brand v. Abbott, 42 Ala. 499; 
Bryant v. Craig, 12 id. 364; Shuttleworth v. Win- 
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ter, 55 N. Y. 624; McClendon v. Gornillon, Dudley, [S. 
(.] 48) even though there be proof of good reason for 
keeping the fund unused. Berwick v. Halsey, 4 Redf. 
18. If he has contracted for usurious interest, he is 
not liable for it unless he collects it ( White v. White, 3 
Dana, 374); and it bas been said he is not liable even 
though he collect it. Gordon v. West, 8 N. H. 444. 
Wherd& grantee, by agreement with the grantor, re- 
tained the purchase-money after it was due, to indem- 
nify himself from loss by reason of an incumbrance, 
and used it for his own benefit, it was held that he was 
liable for interest upon it. McCrea v. Martin, 52 Ohio 
St. 38. These are instances to illustrate that if the 
fiduciary use the funds of the estate in his private 
business, he will be held to a greater strictness of ac- 
count than he otherwise would be. 

Section 10. CESTUI QUE TRUST MAY CLAIM INTER. 
EST OR PROFITS.—In calling the trustee to an account, 
it is entirely optionary with the cestui que trust 
whether he will require him to pay interest on the 
amount of money converted or used in his business or 
to account for the profits. Billingslea v. Glenn, 45 
Ala. 540; Jn re Holbert, 39 Cal. 597; Bond v. Lockwood, 
$3 Ill. 221; Docker v. Somes, 2 My). & K. 655; Willett v. 
Blandford, 1 Hare, 253. But he cannot take the profits 
for a part of the time and interest for the remainder. 
Malone v. Kelley, 54 Ala. 532; Heathcote v. Hulme, 1 
Jac. & Walk. 122. If the trustee mixes the trust 
funds with his private funds and employs them 
both in trade or adventure of his own, the ces- 
tui que trust may insist upon having a _ propor- 
tionate share of the profits, instead of interest on 
the amount of the trust funds so employed. Docker v. 
Somes, 2 M. & K. 655; Wedderburn v. Wedderburn, 2 
Keen, 722; Wedderburn v. Wedderburn, 4 M. H. 41; 
Willett v. Blandford, 1 Hare, 253; Partlock v. Gardner, 
lid. 594. 

Secrion 11. LIABILITY OF EXECUTOR OR ADMINIS- 
TRATOR FOR INTEREST.— We have already stated thata 
fiduciary cannot make a profit out of the estate; and, 
of course, this applies to an executor or administrator. 
Adye v. Fewilleteau, 1 Cox, 24; Piely v. Stace, 4 Ves. 622; 
McClendon v. Garnillon, Dudley (8. C.), 48. There are 
two grounds upon which an executor or administrator 
may be held liable for interest. First, where he has 
been guilty of negligence in omitting tg lay out the 
money of the estate for its benefit. Second, where he 
has made use of the money to his own profit and ad- 
vantage or has committed some other misfeasance 
with reference toit. Rocke v. Hart, 11 Ves. 59; Ash- 
burnham v. Thompson, 13 id. 401; Tebbs v. Carpenter, 
1 Madd. 306; Jn re Builer’s Estate, 1 Con. Sur. 58; Jn 
re Butler’s Estate, 9 N. Y. Supp. 641. 

SEcTION 12. EXECUTOR’S FAILURE TO INVEST.—The 
early cases did not charge executors or administrators 
with interest on the moneys of the estate in their 
hands. In one case it was said that in more than forty 
cases it was decided that they were not liable for in- 
terest by reason of a failure to invest (Radcliff v. 
Graves, 1 Vern. 197), although the court in that case 
broke through and allowed interest, only to have its 
decision reversed. In another case it was said: ‘‘As 
an executor may make use of money which is perpetu- 
ally coming in by assets of the testator and turn it to 
his own advantage, and, as it is not improper for an 
executor to take it on his own account, where he is a 
responsible man and ready to answer debts and lega- 
cies when called on, therefore I do not think it right to 
allow interest for a note.’’ Adams v. Gale, 2 Atk. 136. 
In a subsequent case however the old rule was abro- 
gated, and it was heid that an executor or trustee was 
liable for all interest made or received on the money 
of the estate. Newton v. Bennett, 1 Bro. Ch. 359. Still 
later it was settled that if an executor or trustee should 
keep money in his hands for any length of time, which 
he might, by application to the court, or by investing 








have made productive, he is chirgeable with interest 
thereon. Littlehales v. Guscoigne, 3 Browr. 73; Frank- 
lin v. Frith, 3 Bro. 483; Perkins v. Bayntum, 1 id. 375. 
So, in modern cases, it is held that an executor or ad- 
ministrator is liable for interest on money of the estate 
in his hands where he had no reasonable ground to 
keep it by him unemployed. Darrel v. Eden, 3 Des. 
Ch. (S. C.) 241; S. C., 4 Am. Dec. 613; Stewart v. Car- 
son, 1 Des. Ch. 500. Stock v. Blake, 1 id. 191, is over- 
ruled. Shuttleworth v. Winter, 55 N. Y. 624; Fox v. 
Wilcocks, 1 Binn. 194; 8S. C., 2 Am. Dec. 433; Lloyd's 
Estate, 82 Penn. St. 143; Pace vy. Burton, 1 McCord Ch. 
247; Spraill v. Cannon, 2 Dev. & B. 400; Dosten v. Ar- 
nold, 60 Gro. 316. 

SecTION 13. IBbrip. WHEN EXCUSABLE FOR NOT IN- 
VESTING.—It would be very unreasonable to adopt a 
cast-iron rule charging him with interest in every 
event. In one case it was said: ‘‘ Doubtless there are 
many cases iu which an executor may have money in 
his hands, and yet it would be improper to charge him 
with interest thereon; as, when suits are pending 
against the estate, and he ought to provide for the 
event, and under many other circumstances. But it 
lies with the executor to show the existence of such 
circumstances as would justify the departure from a 
rule founded in great justice and equity.’’ Darrell v- 
Eden, 3 Des. Ch. 241; 8S. C., 4 Am. Dec. 613. Such is 
the case where it is necessary for him to keep large 
sums jn his hands to answer the exigency of the testa- 
tor’s affairs (Dawson v. Massey, 1 Ball. & B. 231), espe- 
cially during the first year of administration. Forbes 
v. Ross, 2 Cox, 115. If there is no apparent reason or 
necessity for keeping the money on hand, he is guilty 
of negligence and liable for the interest it would have 
made (Littlehales v. Gascoyne, 3 Bro. 73; Hall vy. Hal- 
lett, 1 Cox, 134; Franklin v. Frith, 3 id. 433; Browne v. 
Southouse, id. 108; Seers v. Hind, 1 Ves. 294; Ash- 
burnham v. Thompson, 15 id. 401; Longmore v. Broom, 
7 id. 124; Zurner v. Turner, 1 Jac. & Walk. 39; Good- 
child v. Fenton, 1 Y. & G. 481), even though not claimed 
in the bill. Turner v. Turner, supra. In seeking an 
investment he is required to use reasonable diligence 
to secure it. Shuttleworth v. Winter, 55 N. Y. 624. 
Even if the delay is of a temporary character, it is said 
that he must invest all except what is necessary for 
current expenses. Harrington v. Libby, 6 Daly, 259. 
On such an event he is chargeable with simple interest. 
Frost v. Denman, 41 N. J. Eq. 47; King v. Berry, 3 N. 
J. Eq. 261; Clark v. Newman, 1 8S. W. Rep. 880; Par- 
ker’s Estate, 64 Penn. St. 307. 

Section 14. Ipip. Conrinvep.—The rule has been 
stated that *‘ the principle deducible from the case is 
that one exercising such a trust is liable for interest 
when he has improperly kept the beneficiaries out of 
the use of their money. Mere delay in finally settling 
the estate is sometimes prima facie evidence of this. 
But when an estate is large, as in this case, consisting 
of real estate to be subdivided into town lots and sold, 
and the proceeds collected, and chose in action to be 
collected in a number of counties, and where the ex- 
ecutor has, years before final settlement, as in this 
case, paid out to the beneficiaries very nearly the 
whole of what was their share, the presumption from 
mere delay in closing the estate is not warranted by 
authority or sound reason.”” Dufour v. Dufour, 28 
Ind. 421; Johnson v. Hedrick, 33 id. 129; 38. C., 5 Am. 
Rep. 191. An instance under this rule would be of 
great delay when legal interest is chargeable. Jn re 
Sanderson, 15 Pac. Rep. 753. And, where an executor 
drew funds of the estate from a solvent bank where it 
drew interest, when he had enough money to pay the 
debts without it, it was held that he was not liable, 
unless he used it in his own business, which was not 
shown. Estate of McQueen, 44 Cal. 584. In some States 
an executor and administrator is prima facie liable for 
interest, unless he files his affidavit to the eflect that 
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he has not received any, which may be controverted. 
vey v. Coleman, 42 Ala. 409. See Hood's Est., 1 Tuck- 
er’s Surr. Rep. 396; Parker v. McGaha, 11 Ala. 521; 
King v. Cabiness, 12 id. 598; Creeliss v. Hinkle, 17 id. 
459; Hollis v. Caughman, 22 id. 478; Farmer v. Farmer, 
26 id. 671; Pearson v. Darrington, 32 id. 227. 

Section 15. Isprp. DELAY By suITs.—-It has been 
held that the executor is liable for not investing the 
balances, although he detained them under advice of 
counsel, because of threatened litigation. Doster v. 
Arnold, 60 Ga. 316. So, where an executor retained 
$23,000 in United States bonds, because of a pending 
suit in which there was afterward a recovery of $13,000, 
he was charged with interest on the whole amount re- 
tained. Lloyd’s Est., 82 Penn. St. 143. It has been 
held that if there are rival claimants he must decide at 
his peril which one is entitled to it, and, pending the 
decision, he must invest it (Thomas v. Frederick Co. 
School, 9 Gill. & J. 115; see Dunscomb v. Dunscomb, 
supra); but this has been denied, and he has been held 
not liable (Johnson v. Holifield, 2 So. Rep. 753; Booker 
v. Armstrong, 4S. W. Rep. 727; Luke v. Parke, 19 N. 
J. Law, 108), and this is the more reasonable rule. But 
see Haskin vy. Teller, 3 Redf. 316; Young v. Brush, 38 
Barb. 294; Bume’s Appeal, 57 Penn. St. 46; Evans’ Est., 
11 Phila. 113; Evans’ Est.,2 Weekly N. C. 337, to the 
coutrary. 

Secrion 16. Isip. DELAY OR FRAUD IN REPORT- 
ING OR IN DISTRIBUTING.—Funds held to meet pay- 
ment of legacies which are due on demand are not re- 
quired to be invested unless within the partial excep- 
tion concerning litigation previously stated. Jucob v. 
Emmet, 11 Paige, 142; Lake v. Park, 19 N. J. Law, 108. 
So, if he tenders to the legatee or distributee the 
amount due him, and he refuses it, interest thereafter 
cannot be charged to the executor. Mickle v. Cross, 
10 Md. 352; McAllister v. Brice, McMullen Eq. 275. 
Any fraud practiced in settling, as by not accounting 
for interest on bonds, calls for the charging of the 
highest rate of interest. Ringgold v. Stone, 20 Ark. 
526. So, a failure to make regular reports will render 
him liable for interest, although he is not otherwise 
chargeable for the detention of the fund. Pickens v. 
Miller, 83 N. C. 543. In Peunsylvania he is chargeable 
with interest on the shares of minors from,the time of 
filing his accounts in the register’s office (Flinitham’s 
Appeal, 11 8. & R. 16); so, in another State, it was held 
that he was liable to interest to bespaid from the date 
of the decree. Sargent v. Davis, 3 La. Ann. 353; St. 
Andre v. Rachal, 3 La. Ann. 574; Graves v. Barnes, 7 
La. Aun. 69. So, where interest accrues on an invest- 
ment, which he is under obligation to pay over to the 
distributee aud fails to do so, he is liable for interest 
upon the interest due. Rundle v. Allison, 34 N.Y. 
180. A failure to collect securities for au unreasonable 
time will render him liable for interest, such as notes, 
with which he is chargeable at the rate of interest they 
bear. Strong v. Wilkson, 14 Mo. 116. Where there was 
a delay of two months, because of the sickness of the 
probate judges whose duty it was to approve the re- 
port, he was held not liable. Seligman’s Estate, My- 
nik’s Probate Rep. (Cal.) 8. Where the distributee was 
absent, and the administrator retained his fund, ready 
for payment, for ten years, and then put it into a sav- 
ings bank where it drew six per cent, and afterward 
drew it out and used it, it was held that he was liable 
for six per cent for the time of the deposit and seven 
from the time he drew it out of the bank. Re Dore- 
mus, 33 N. J. Eq. 234. If he unnecessarily creates a 
fund, he is liable for interest on the amount of that 
fund. Spaulding v. Wakefield, 53 Vt. 660; Spaulding v. 
Wakefield, 2 Am. Prob. Rep. 14. But, where a legacy 
was due the administrator, and he had sufficient 
money on hand to satisfy it and failed to do 80, it was 
held that on final settlement he was entitled to inter- 
est on the legacy the same as other legatees. 





Handy v. Collins, 60 Md. 229; Handy v. Collins, 3 Am, 
Prob. Rep. 570. If he draws productive funds to pay 
legacies before they are due, he will be charged in favor 
of the residuary legatees with interest from the time 
of such payment to the time when the legacies should 
have been paid in the course of administration. Me. 
Closkey v. Reid, 4 Bradf. 334. So, if an executor or 
administrator retains the money of his trust @nd is 
coerced to settle, he is chargeable with interest al- 
though otherwise he would not have been (Hall y, 
Grover, 25 Mich. 428); but, usually, mere delay, if the 
estate has been honestly managed, will not call for in- 
flicting a penalty by way of interest. Binion v. Miller, 
27 Ga. 78; Knight v. Rease, 2 Dall. 182. Of course an 
administrator de bonis non is not liable for his prede- 
cessor’s acts. De Saussure v. McClenaghan, 6 Rich. (8. 
C.) 85. 

Section 17. LIABILITY OF GUARDIAN.--The duty 
of a guardian is to invest his ward’s money and apply 
a sufficient amount of the interest to maintain him in 
a condition fitting his position in life. If the interest 
is not sufficient, he, under proper restrictions, may ap- 
ply part or all of the fund itself, if actually necessary, 
to the support of his ward, unless restrained by the 
terms of the instrument creating the trust fund. Such 
being the case, he must make the funds productive, 
and he is chargeable with interest on all the funds in 
his possession, a reasonable time being allowed for in- 
vesting it. Karr v. Karr, 6 Dana, 3; Bond v. Lock- 
wood, 33 Ill. 22; Bogart v. Van Velsor, 4 Edw. Ch. 722; 
In Matter of Thurston, 57 Wis. 104; Bourne v. Maybin, 
3 Wood C. fC. 724; Vance v. Vance, 32 La. Ann. 186; 
Re Caldwell, 55 Cal. 137; Baldridge v. State, 69 Ind. 166. 
In speaking of the duty of a guardian, when he had 
been sued upon his bond, it was said: “ His negligence 
and unreasonable delay in making proper investments 
of his ward’s estate, under the order and direction of 
the proper court, were such breaches of his official duty 
as guardian as rendered him personally liable to ac- 
count for interest on the amount of said estate. When 
a guardian allows his ward’s money to lie idle for an 
unreasonable time, or mingles such money with his 
own, the law seems well settled that he is chargeable 
with interest on the amount of such money. It is the 
duty of a guardian to keep his ward’s money safely and 
at interest when he can; and, if he fails to invest such 
mouey profitably when he can do s0, he must be 
charged with interest thereon.’’ Stumph v. Pfeiffer, 58 
Ind. 472. In another case the duty of a guardian was 
declared to be ‘‘to loan or otherwise invest the money 
of his ward in his hands in such a way as to keep it all 
the time at interest, as far as practicable, and to use 
due care in making such loaus or investments. He is 
not permitted to use such money for his own benefit 
or to make any profit out of it for himself. The rule 
in that respect is very strict. Guardians and all other 
trustees of the moneyed concerns of others are answer- 
able for any mismanagement or unauthorized dealings 
with the trust moneys in their hands, and any misap- 
plication of such moneys is @ conversion of them 
within the meaning of the statute relating to guardians, 
It is their duty to preserve the identity as well as the 
existence of the fund under their control. If they de- 
stroy the fund, they render themselves responsible for 
it at once. If they pay away the money as their own, 
the trust is practicably at un end. The investment of 
the money in his hands by a guardian in his own busi- 
ness, or in the business of others, in which he has an 
interest, as a mere business investment, is a conversion 
of the money for which he is liable on his bond. If he 
refunds or settles with his ward or other person to 
whom he is responsible, before suit is instituted on his 
bond, his surety is discharged; otherwise the surety is 
answerable for his principal.”” Stale v. Sanders, 6 
Ind. 563. 

INDIANAPOLIS, IND. 





W. W. THORNTON. 
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SHIP AND SHIPPING— BAILEES — LIABIL- 
ITY OF OWNER AND MASTER UNDER UNI- 
TED STATES REVISEDSTATUTES, SECTION 
4281. 


NEW YORK COURT OF APPEALS, JAN. 1891. 


WHEELER V. OCEANIC STEAM NAVIGATION Co. 

Under section 4281, United States Revised Statutes, if a per- 
son puts any of the articles therein specified upon a ves- 
sel, without giving notice of character and value, and 
having the same entered upon the bill of lading, the 
master and owner are exempted from liability as 
common carriers, but not to free them from responsi- 
bility for negligence as bailees for hire. 


Boudinot Keith, for appellant. 
Lawrence Godkin, for respondent. 


Frxcu, J. Section 4281 of the Revised Statutes of 
the United States provides, in substance, that if any 
shipper of certain articles which are specifically named, 
and among which are “ pictures,’’ shall lade the same 
as freight or baggage on any vessel without, at the 
time, giving notice to its owner, master or agent of the 
true character and value of the property shipped, and 
having the same entered upon the bill of lading, ‘“ the 
master and owner of such ship or vessel shall not be 
liable, as carriers thereof, in any form or manner.” 
The protection of this statute has been successfully in- 
voked by the defendant company against the loss 
which forms the subject of this action. 

Dora Wheeler, tbe plaintiff, and described in the evi- 
dence as an artist of established reputation, returning 
home from a foreign journey, took passage on the 
steamer Germanic, and, in addition to her ordinary bag- 
gage, delivered to the ship, for transportation, a pack- 
age of valuable portraits, which she had painted while 
abroad. These were contained in a box of white 
wood, with iron hinges and corner clasps, and closed 
by a lock. The package itself, besides the address, was 
marked ‘Studio,’’ and its appearance unmistakably 
indicated something other than, and different from, 
the ordinary baggage of a traveller. There was no at- 
tempt to deceive the defendant as to its true character. 
or by artifice or misrepresentation to make it appear 
to be personal baggage or shield it as such from proper 
freight charges. Nevertheless, it was not entered upon 
the bill of lading with notice of its character and value, 
or in any manner whatever, but was put in the hold of 
the vessel for transportation to New York. The voy- 
age was unattended by either accident or delay, and it 
is reasonably certain that the package came in the ship 
toits port of destination. Arrived at its wharf, the 
tronks and packages of the passengers were landed 
upon the dock, each individual being left to find and 
collect together his own. The package in question was 
never delivered to its owner, but was probably misde- 
livered, or permitted to be taken by one having no 
right to receive it. For the damages thus sustained 
the plaintiff brought this action, and has been defeated 
upon a construction of the statute which is challenged 
upon this appeal. 

That construction is a very broad one. It denies li- 
ability “in any form or manner.’’ It relieves the ship- 
owner from all responsibility where the baggage or 
goods have not been entered upon the munifest. It in- 
volves a ruling that he may accept the property for 
transportation and yet owe no duty, even of the slight- 
est care, to its owner, who finds that he has put his 
baggage in a lottery and must take the chances of its 
restoration. 

The goods may be delivered to the wrong person 
through gross carelessness, or be ruined by inexcusa- 
ble negligence, or even stolen or converted by the 
crew, and yet the ship-owner is not liable “in any 





form or manner,”’ and such, it is claimed, is both the 
language and purport of the statute. Its provisions 
meet the shipper at the port of destination, and place 
him at the mercy of the owner or master of the ves- 
sel. If the property is restored, it is through the grace 
of those in command; if it is not delivered, they are 
not liable for its loss “in any form or manner.” Such 
construction goes far beyond the due protection of 
those engaged in the transportation of property, and, 
instead of merely moderating or lessening their lia- 
bility, sweeps it all away, and leaves the baggage and 
property of the passenger protected by no duty and 
guarded by no liability. It is quite true that even 
upon this construction the courts would hesitate and 
halt before a proven theft or an actual conversion, on 
the ground that the fact and opportunity of transpor- 
tation did not change the nature or character of such 
positive wrongs; but there would still remain a gap to 
be spanned between the actual wrong-doer and the de- 
fendant company, and, when safely crossed, as it well 
might be, the relief would be of little value, since or- 
dinarily the shipper can neither know nor prove the 
cause of the loss, especially where motive exists for its 
concealment. If therefore the statute admits of a 
more just construction, and one which, while giving 
needed protection to the ship-owner, preserves some 
reasonable duty to the shipper or to the passenger, I 
think we should not hesitate to adopt it. 

The construction which has prevailed eliminates 
from the statute the words “as carrier thereof,” and 
gives them no force or meaning. They become wholly 
superfluous. To us they appear to be vital to the true 
interpretation. The liability of the carrier as such was 
well understood by the framers of the statute. It bad 
long been settled, so that po one could mistake it. By 
force of his public employment, he became an insurer 
of the property intrusted to his care, and liable for its 
loss, irrespective of the cause, unless from the act of 
God or the public enemy. But involved in this greater 
liability, and absorbed by it, was a lesser liability as 
bailee for hire; of no cousequence while the greater lia- 
bility existed, but surviving the destruction of that, so 
that when the carrier ceased to bs liable as carrier he 
yet remained liable as bailee. In Dorr v. N. J. St. 
Nav. Co., 4 Sandf. 145, the doctrine was thus ex- 
pressed: “‘A common carrier has, in truth, two dis- 
tinct liabilities: the one for losses by accident or mis- 
tuke, where he is liable by the custom of the realm of 
the common law as an insurer; the other, for losses by 
default or negligence, where he is answerable as an or- 
dinary bailee,” and the language was cited by the Fed- 
eral court in Railroad Co. v. Lockwood, 17 Wall. 363, 
and the doctrine approved in Dow v. N. J. St. Nav. Co., 
11 N. Y. 485, where it was held that the carrier might, 
by special agreement, strip himself of that character, 
and so become, as to the particular transaction, an or- 
dinary bailee and private carrier for hire. 

In Lamb v. Camden & A. R. Co., 46 N. Y. 278, Grover, 
J., said: ‘‘In considering this question it must be 
borne in mind that it has already been determined 
that the defendant was exonerated from all liability as 
carrier for a loss caused by the destruction of the cot- 
ton by fire, by an express provision of the contract, in 
pursuance of which it transported the cotton. Re- 
lieved of this responsibility, it was liable only, in case 
it was destroyed, as bailee for hire; and it is undis- 
puted that such a bailee is liable for the loss of the 
property only in cases where the loss is the result of 
his negligence.”” These cases show that the liability 
for negligence, as bailee, survives even when by special 
contract the carrier has thrown off his liability as such; 
and the courts of this State have exhibited a very de- 
cided purpose to retain and enforce that liability 
wherever it is possible. Even that may be thrown off 
by force of a special agreement, but we have refused 
to permit any general words to accomplish such result, 
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and have iusisted that, where the carrier seeks to con- 
tract against the consequences of his own negligence, 
he must say so openly and plainly, so as not to be in 
the slightest degree misunderstood, and is not at lib- 
erty to hide the stipulation away under any form of 
words, however broad or formidable. Nicholas v. N. 
Y. Central R. Co., 89 N. Y. 372. 

But what the carrier and his customer might ac- 
complish by special agreement, Congress could effect 
by statute in the absence of such agreement, but must 
necessarily leave the lesser liability of bailee unaffected 
if it merely removes the liability as carrier, and does 
not, by clear and definite language, indicate its pur- 
pose to go further. So much, and no more than that, 
the section under consideration accomplished, for it 
distinctly removes the liability as carrier without 
touching that as bailee. We are bound to assume that 
the word “carrier”? was used in its recognized legal 
sense, and not in some loose, or careless, and merely 
colloquial way; and that, especially, because it occurs 
in connection with the idea of liability, and the phrase 
“liable as carrier’? can only mean the liability at- 
tached by law to that public employment. 

Nor is this construction affected by the added words 
“in any form or manner.’’ They are not used dis- 
junctively and so as to constitute a separate command, 
but qualify the expression “shall not be liable as car- 
rier thereof;’’ the full force of the words being that 
the liability as carrier shall not exist in any form of 
action or by any manner of procedure. In Atlantic 
Mut. Ins. Co. v. McLoon, 48 Barb. 28, it was held that 
the carrier’s liability assumed two different forms, and 
that he might be proceeded against either in tort fora 
vielation of his public duty, or on contract for a breach 
of his implied agreement to carry and deliver safely. 
And so the statute deemed it prudent in relieving the 
carrier from liability, to add ‘“‘in any form or man- 
ner,’”’ that is, any form or mode of action or proceed- 
ing whatever. 

We are further referred to the case of Hinton v. Dib- 
bin, 2 Ad. & EI. (N. 8.) 646, in which it was held under 
a similar statute (1 Wm. LV, chap. 68) that the carrier 
could not be held liable even for gross negligence, but 
that decision was founded upon an enactment from 
which the words ‘“‘liable as carrier’? were conspicu- 
ously absent. That act freed the ship-owner from any 
liability for the loss, and even under such provision, 
where the property was not lost, but merely delayed 
in the transit, damages for the consequent injury re- 
sulting from negligence could probably be recovered. 

It follows that the non-suit in this case was errone- 
ous. The plaintiff, in her complaint, alleged negli- 
gence, and the facts which she proved prima fucie es- 
tablished it. The non-delivery at the port of destina- 
tion is presumptive evidence of such negligence. 
Canfield v. B. & O. R. Co., 93 N. Y. 538. In addition, 
it was shown that the vessel stopped nowhere until the 
port of destination was reached, and then the baggage 
was placed upon the dock, with little order or control, 
and leaving the passengers to find their own in the 
consequent confusion. And so a case was made which 
should have gone to the jury. 

A possible criticism upon this view of the statute is 
quite likely at this point to suggest itself. One may 
inquire of what value to the ship-owner is the enact- 
ment when, after all, he is left liable for the loss, and 
responsible, whether the property is entered upon the 
ship’s manifest or not. The inquiry goes to the root 
of the matter, and its answer will further test the jus- 
tice and propriety of ovr interpretation. Under it I 
think the ship-owner is protected as far as he should 
be and in two very important respects. 

Virst. The statute leaves him at liberty to refuse to 
carry the property at all, unless its value and character 
are disclosed and entered upon the ship’s manifest. 
The law leaves him master of the situation, and able, 








if he shall please, to enforce obedience to it. As car. 
rier he could not refuse, but, since he does not become 
such unless the proper entry is made, he may refuse, 
until then, to transport the property at all. As asim. 
ple bailee he may take the property or decline it. If, 
now, he chooses to take it in that character, the act ig 
voluntary; there is no compulsion about it; and on 
what principle shall we say that because he so takes it 
he shall be absolved from all care over it, at liberty to 
be as negligent as he pleases, and the only bailee in the 
w rid having that lawless control? 

Sesond. If a loss occurs, he is no longer liable as an 
insurer. The door to a just defense is opened before 
him, and the burden of proof to establish negligence ig 
shifted to his adversary. If the ship-owner has, in 
truth, exercised due care, he may show it and go dis- 
charged. If he has not exercised it, if he has been 
negligent and careless, he ought to respond to damages 
and must do so. 

It was suggested by the General Term, in aid of their 
construstion, that one reason for the enactment was 
the interest which the government had in procuring 
entries upon the vessel’s manifest of all property ship- 
ped. If that be true, the construction of the courts 
below tends very distinctly to defeat such purposes; 
for, while it makes it for the interest of the passenger 
to enter his baggage or parcel upon the bills of lading, it 
leaves him liable to pay possible charges for freight, 
and so makes his action doubtful; while, on the other 
hand, it becomes at once the strong and paramount in- 
terest of the ship-owner and master to keep all baggage 
and property carried as such off the ship's manifest so 
far as possible; since, if it goes on, they become liable 
as insurers, but if it does not, they incur no responsi- 
bility, not even that of private bailees. Passengers are 
little likely to be versed in the shipping laws; owners 
are sure to be; and the traveller who sought to put his 
baggage upon the manifest might find it no easy mat- 
ter to accomplish, against the will of ship-owners and 
officers. In the haste and confusion of departure, they 
could easily postpone or avoid attention to the subject, 
or repel the passenger with the insolence of com- 
mand. All baggage and parcels, for which no separate 
freight was to be charged, would be kept off of the 
manifest, so far as owners and officers could effect that 
result. 

It may be that Congress might go as far as the Eng- 
lish statute has gone, but our judgment is that it has 
neither done so, nor intended todo so; and that it has 
stopped short of a rule which would protect master 
and ship-owner from the consequences of their own 
negligence. That, the Federal court has held, is against 
public policy, and, presumably, would not encourage a 
construction in such direction where any other was 
permissible. It follows that the plaintiff was errone- 
ously defeated, and should have an opportunity to pre- 
sent her case to a jury. 

The judgment should be reversed and a new trial 
granted, costs to abide the event. 

All concur. 


—— 


DEED—RIGHTS OF GRANTEE—RECORDING 
DEFEASANCE. 


MINNESOTA SUPREME COURT, DEC. 22, 1890. 


MARSTON v. WILLIAMS. 


Where a mortgagee of real property takes and properly re- 
cords an absolute conveyance to himself from the mort- 
gagor, instead of a mortgage in common form, his rights 
are fully protected, without the recording of an instru- 
ment of defeasance, which he may have executed and 
delivered to the mortgagor. 

Judgments properly docketed against such mortgagor are 
liens upon his equity of redemption in the premises, and 
an action to have them so declared may be maintained 
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against a subsequent purchaser having knowledge of the 


facts, and holding the land under a deed direct from the 
mortgagee. 


PPEAL from District Court, Blue Earth county. 
Severance, J. 


Lorin Cray, for appellant. 
Thos. Hughes, for respundents. 


Cours, J. On November 5, 1880, defendant Wil- 
liams, then in actual possession of two hundred acres 
of land under a contract for its purchase made with a 
railway corporation, and being unable to pay for the 
same, borrowed of defendant Thomas O. Jones the 
sum of $1,500 for the purpose of making full payment 
and securing a deed of the land. On that day, using 
the $1,500 and $100 of his own money, he paid for the 
land, and thereupon, by deed dated October 29, 1880, 
the railway corporation duly conveyed the same to 
Williams. On the day first named, Williams and his 
wife, for the purpose of securing the payment of the 
borrowed money, executed and delivered to defendant 
Thomas QO. Jones a deed of warranty of one hundred 
and ninety-nine acres of the land so purchased from 
the corporation, one acre thereof having been previ- 
ously sold to another party. These deeds were duly 
recorded on the 8th day of November, 1880. At the 
time of the execution and delivery of the deed last 
mentioned, Jones, the grantee therein, with his wife, 
made, executed and delivered to Williams, one of the 
grantors, a land contract in the usual form, agreeing 
to sell and convey to Williams, his heirs and assigns, 
the land in question, upon being paid the sum of $1,500 
aud interest, at the time and in the manner therein 
prescribed. This contract was never recorded. Wil- 
liams continued in actual occupancy of the premises, 
and with his family resided on the same until! March 
1, 1884. He claimed one eighty-acre tract as his home- 
stead, and the court below found that it was his home- 
stead up to the time that he removed, under the cir- 
cumstances hereinafter stated. On March 1, 1884, de- 
fendant Williams, by a writing made upon the back of 
said land coutract, duly witnessed and acknowledged, 
surrendered, assigned and set over unto defendant 
Robert D. Jones all his right, title and interest in the 
contract, under an agreement made between himself, 
said Robert D. Jones and Thomas O. Jones, that the 
latter should sell and convey the land therein de- 
scribed to said Robert D. Jones for the sum of $2,600, 
of which sum $600 should be paid to Williams, and the 
balance—which was the amount then due upon the 
land contract—should be paid to Thomas O. Jones. 
Thereupon the latter conveyed the premises to Robert 
D. Jones. As agreed upon, $600 of the amount to be 
paid for the land was paid to Williams, and on March 
1, 1884, he removed from the same, surrendering pos- 
session to the purchaser. In the year 1883, three sepa- 
rate money judgments had been obtained against Wil- 
liams, and duly docketed in the office of the clerk of 
the District Court for the county in which this land 
was situate, aggregating in amount the sum of $444.27. 
In two of these plaintiff and one Perry were the judg- 
ment creditors. The plaintiff has, by proper assign- 
ment, succeeded to Perry’s interest in these judg- 
ments, and he was the sole creditor named in the third 
judgment. No part of the judgments has been paid, 
except $236 on March 27, 1884. Executions were duly 
issued and placed in the hands of the proper officer, 
where they remained wholly unsatisfied when this ac- 
tion was commenced. The trial court found, in addi- 
tion to the facts above stated, that none of these in- 
struments executed and delivered by the defendants 
above named were made or procured with fraudulent 
design. It also found that the purchaser kiew, at the 
time of the sale and conveyance to him on March 1, 
1884, that Williams had obtained the sum of $1,500 








| from Thomas O. Jones in 1880, for the purpose, and 


that it was used in paying the railway company for the 
land, and that thereupon the conveyance, absolute in 
form, from Williams and wife to said Jones, and the 
land contract signed by the latter, were executed and 
delivered. On the findings it was adjudged, as mat- 
ters of law by the court below, that the deed from 
Williams and wife to Thomas O. Jones, and the con- 
tract from the latter to Williams, constituted a mort- 
gage upon the land, and that upon a surrender of the 
contract by Williams, and the conveyance to Robert 
D. Jones, the absolute title to the land vested in the 
latter. Judgment was entered on these findings and 
order in favor of defendants, and from this judgment 
plaintiff appeals. 

The appellant concedes that the transaction of No- 
vember 5, 1880, in which Williams and his wife gave 
their warranty deed of the premises to Jones, and the 
latter executed and delivered to Williams his contract 
to reconvey, upon being paid the exact sum loaned by 
him, with interest, constituted a mortgage. But his 
counsel argues that, as this mortgage was in two parts, 
one the unconditional deed, the other a defeasance, 
the recording of the deed alone was abortive and of no 
avail as against subsequent good-faith purchasers or 
incumbrancers, or as against creditors with judgments 
duly docketed, without actual notice of the unrecorded 
defeasance; that, as the record of the deed was but 
the record of a part of the mortgage, it gave no notice 
to any one; that such record failed to protect the 
mortgagee; and that appellant’s judgments were liens 
prior and superior to the rights of Thomas O. Jones, 
or the rights and title of his grantee Robert D. Jones. 
Relying on these propositions it was plaintiff's object 
in this action to have his judgments declared prior 
liens, and superior to the rights and title of either of 
said parties to the land. To sustain this position, ap- 
pellants’ counsel has cited cases from several of the 
New York and Pennsylvania reports, among others, 
Dey v. Dunham, 2 Johns. Ch. 182, and Jaques v. Weeks, 
7 Watts, 261. To the same effect, Fisher v. Tunnard, 
25 La. Ann. 179; Gulley v. Macy, 84.N. C. 434, and /ves 
v. Stone, 51 Conn. 446—may be noticed. In Louisiana, 
New York and Pennsylvania the conclusions reached 
were placed upon express statutory provisions, unlike 
our own, in regard to the registration of mortgages, 
the statute of New York, the purport of which is 
stated in Benton v. Nicoll, 24 Minn. 221, being an ex- 
ample. But in the Connecticut and North Carolina 
cases, supra, it is distinctly asserted that such a decis- 
ion is demanded by a proper interpretation of the reg- 
istry laws in their general intent and purpose, as de- 
signed to afford a protection against fraud. But the 
current of authority, in the absence of an express stat- 
ute requiring, without qualification, the record of the 
defeasance, is that the rights of the mortgagee are fully 
protected by the recording of the deed, and without a 
record of the instrument by which the deed may be 
defeated. It is said that the record of a conveyance, 
absolute in terms, being notice of a greater interest 
than the mortgagee really has, must be held adequate 
to protect his rights, and be treated as sufficient no- 
tice of his actual interest, whatever that may prove to 
be. Bank of Mobile v. Tishomingo Sav. Inst., 62 Miss. 
250; Christie v. Hale, 46 Ill. 117; Kemper v. Campbell, 
44 Ohio St. 210; Knowlton v. Walker, 18 Wis. 295; Webb 
Record Title, $8 137-139; 1 Jones Mortg., § 548. It was 
held in Benton v. Nicoll, supra, that a deed, absolute 
in form, but a mortgage in fact, was properly recorded 
in a book kept for the recording of deeds, and that ite 
defeasance—a bond in that instance—was rightfully 
recorded in the book kept for miscellaneous records. 
And further that section 27, chapter 40, Revised Stat- 
utes, now section 23, chapter 40, General Statutes, 1878, 
repelled the inference that the statute in reference to 
the recording of deeds, mortgages and other Instru- 








132 THE ALBANY LAW JOURNAL. 








ments contemplated the record of such a conveyance, 
or deed, in a book kept fur the record of mortgages. 
The deed record being therefore the proper place for 
the recording of the conveyance from Williams and 
wife to Thomas O. Jones—although it was a mortgage 
—its record was notice to plaintiff of all rights which 
Jones could claim under it, without reference to the 
defeasance. Again, had the latter instrument prop- 
erly appeared of record in its place among the miscel- 
laneous records, the true condition of affairs would not 
have been disclosed. Such a record, the deed in the 
record book of deeds, the contract in the book of mis- 
cellaneous records, would not appear to be the record of 
a mortgage. Prima facie the record of the two instru- 
ments would be that of a conditional sale (Buse v. 
Page, 32 Minu. 111), but prima facie only; for the real 
churacter of the transaction might otherwise be obvi- 
ous, and undoubtedly its real character could be made 
to appear, should occasion require. Phanix v. Gard- 
ner, 13 Minn. 430 (Gil. 396); Butman v. James, 34 Minn. 
547; Wakefield v. Day, 41 id. 344. The interest of 
Thomas O. Jones as a mortgagee was fully protected 
by a record of the absolute conveyance to him, and it 
may be added, in this connection, that there was no 
merger of his mortgage when the land was sold and 
conveyed to the defendant Robert D. Jones. Flanigan 
v. Sable, 46 N. W. Rep. 854. The fact must be appar- 
ent that the plaintiff's judgments were liens upon the 
debtor’s equity of redemption in the land, except as to 
the eighty acres which he occupied and held as a 
homestead. The record in the office of the register of 
deeds showed Thomas O. Jones to be the owner in fee 
of the land. Taking this record in connection with 
the unrecorded defeasance, and prima facie, the trans- 
action was a conditional sale to the judgment-debtor 
Williams. Asa matter of fact, susceptible of proof, 
the debtor was a mortgagor holding an equity of re- 
demption in the premises. There could be no method 
adopted by the mortgagor, the mortgagee or the pur- 
chaser, the latter, as found by the court, having 
knowledge of the facts, by which the plaintiff could 
be deprived of his liens. As the record showed the 
title to the land to have gone absolutely from Wil- 
liams, the debtor, to Jones, the mortgagee, years before 
the judgments were docketed, and thereafter to have 
passed directly to Jones, the purchaser wholly failing 
to disclose the mortgagor's real interest when the 
judgments were docketed against him, or at any sub- 
sequent time, the plaintiff was entitled, on the facts 
found, to a conclusion of law declaring these judg- 
ments to have been liens upon all of the land, except 
the bomestead, subject and secondary to the mortgage 
interest held by Thomas O. Jones. The case is re- 
manded with instructions to amend the judgment in 
accordance with these views. 


CONSTITUTIONAL LAW— KILLING INFEC- 
TIOUS ANIMALS — ACTION FOR DAM- 
AGES. 


MASSACHUSETTS SUPREME JUDICIAL OOURT, JAN. 
1, 1891. 


MILueR v. Horton. 


Under the statutes of Massachusetts of 1887, chapter 252, sec- 
tion 13, providing that “in all cases of farcy or glanders 
the commissioners having condemned the animal in- 
fected therewith, shall cause such animal to be killed 
without appraisement,” the order of the commissioners 
affords no defense to an action by the owner for compen- 
sation against those who executed it, unless the animal 
killed is in fact infected with farcy or glanders, the stat- 
ute providing no compensation for healthy animals killed 
by mistake as deceased ones. 





‘| [)XCEPTIONS from Superior Court, Bristol county, 


Blodgett, J. 
J. Brown, for plaintiff. 
H. J. Fuller, for defendants. 


Homes, J. This is an action of tort for killing the 
plaintiffs horse. The defendants admit the killing, 
but justify as members of the board of health of the 
town of Rehoboth, under an order addressed to the 
board and signed by two of the three commissioners 
of contagious diseases among domestic animals, ap- 
pointed under the Statutes of 1885, chapter 378, and 
acting under the alleged authority of the Statutes of 
1887, chapter 252, section 13. This order declared that 
it was adjudged that the horse bad the glanders, and 
that it was condemned, and directed the defendants 
to cause it to be killed. The judge before whom the 
case was tried found that the horse had not the glan- 
ders, but declined to rule that the defendants had 
failed to make out their justification, and found for 
the defendants. The plaintiff excepted. 

The language of the material part of section 13 of the 
act of 1887 is: ‘In all cases of farcy or glanders, the 
commissioners, having condemned the animal infected 
therewith, shall cause such animal to be killed with- 
out an appraisal, but may pay the owner, or any other 
person, an equitable sum for the killing and burial 
thereof.’’ Taken literally, these words only give the 
commissioners jurisdiction and power to condemn a 
horse that really has the glanders. The question is 
whether they go further by implication, so that ifa 
horse which has not the disease is condemned by the 
commissioners, their order will protect the man who 
kills it, in a subsequent suit by the owner for compen- 
sation. 

The only m in ground for reading into the statute 
an intent to make the commissioners’ order an abso- 
lute protection is that there is no provision for com- 
pensation to the owner in thisclass of cases, and there- 
fore unless the order is a protection, those who carry 
it out will do so at their peril. Such a construction, 
when once known, would be apt to destroy the effi- 
ciency of the clause, as few people could be found to 
carry out orders on these terms. 

On the other band, this same absence of any provis- 
ion for compensation to the owner, even if not plainly 
founded on the assumption that only a worthless ani- 
mal, and a nuisance, is in question, still would be an 
equally strong argument for keeping to the literal and 
narrower interpretation. If the Legislature had had 
in mind the possible destruction of healthy horses, 
there was no reason in the world why it should not 
have provided for paying the owners. The twelfth 
section does provide for paying them in all cases where 
they are not in fault, unless this is an exception. 
When, as here, the horse not only is not to be paid for, 
but may be condemned, without appeal, and killed, 
without giving the owner a hearing, or even notice, 
the grounds are very strong for believing that the stat- 
ute means no more than it says, and is intended to 
authorize the killing of actually infected horses only. 
If the commissioners had felt any doubt, they could 
have had the horse appraised under section 12. 
Whether an action would have lain in that case, we 
need not consider. 

The reasons for this construction seem decisive to a 
majority of the court when they consider the grave 
questions which would arise as to the constitution- 
ality of the clause, if it were construed the other 


way. 

The thirteenth section of the act of 1887, by implica- 
tion, declares horses with the ylanders to be nuisances, 
and we assume in favor of the defendant that it may 
do so constitutionally, and may authorize them to be 





killed without compensation to the owners. But the 
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statute does not declare all horses to be nuisances, and 


the question is, whether if the owner of the horse de- 
nies that his horse falls within the class declared to be 
so, the Legislature can make the ew purte decision of a 
board like this conclusive upon him. That question is 
answered by the decision in Fisher v. McGirr, 1 Gray, 
1. It is decided there that the owner has a right to be 
heard, and further that only atrial by jury satisfies the 
provision of article 12 of the Declaration of Rights, that 
no subject shall be deprived of his property but by the 
judgment of his peers, or the law of the land. 

In Belcher v. Farrar, 8 Allen, 325, 328, it was said 
that ‘it would violate one of the fundamental princi- 
ples of justice to deprive a party absolutely of the free 
use and enjoyment of his estate under an allegation 
that the purpose to which it was appropriated, or the 
mode of its occupation, was injurious to the health 
and comfort of others, and created a nuisance, with- 
out giving the owner an opportunity to appear and 
disprove the allegation, and protect his property from 
the restraint to which it was proposed to subject it.’’ 
See also Sawyer v. Bourd, 125 Mass. 182; Winthrop v. 
Farrar, 11 Allen, 398. 

Of course there cannot be a trial by jury before kill- 
ing an animal supposed to have a contagious disease, 
and we assume that the Legislature may authorize its 
destruction in such emergencies without a hearing be- 
forehand. But it dves not follow that it can throw 
the loss on the owner without a hearing. If he cannot 
be heard beforehand he may be heard afterward. 
The statute may provide for paying him in case it 
should appear that his property was not what the Leg- 
islature has declared to be a nuisance, and may give 
him his hearing in that way. If it does not do so, the 
statute may leave those who act under it to proceed 
at their peril, and the owner gets his hearing in an 
action against them. 

An illustration, although not strictly an instance of 
the former mode, may be found in the statute au- 
thorizing firemen or engineers of fire departments to 
order houses to be pulled down in order to preveut the 
spreading of a fire, and making the town answerable 
to the house-owner except in certain gases in which 
the house is practically worthless because it would 
have burned if it had not been destroyed. Pub. Stat., 
chap. 35, §§ 3-5. No doubt the order would be conclu- 
sive in its legislative capacity or ‘“‘so far as the res is 
concerned,’’ as is said in Sulem v. Railroad Co., 98 
Mass. 431, 449; that is to say, that the house should be 
pulled down. But the owner is preserved his right to 
ahearing in a subsequent proceeding for compensa- 
tion. On the other,hand, a cause where a party pro- 
ceeds at his peril is when he pulls down a house for the 
same object without the authority of statute. It is 
said that if the destruction is necessary, he is not lia- 
ble. But by the common law, as understood in this 
Commonwealth, ‘‘If there be no necessity then the 
individual who did the act shall be responsible.”’ 
Shaw, C. J., in Taylor v. Plymouth, 8 Metc. 462, 465; 
Philadelphia v. Scott, 81 Penn. St. 80, 87. See Mitchell 
v. Harmony, 138 How. 115, 134, 135. This means that 
the determination of the individual is subject to revis- 
ion by a jury in an action, aud is not conclusive on 
the owner of the house. 

So Blair v. Forehand, 100 Mass. 136, where it was held 
that a statute might constitutionally authorize the 
killing of unlicensed dogs as nuisances, it was as- 
sumed that the questiou whether the particular dog 
killed was unlicensed was open in an action against 
the officer who killed it, and that if he killed a licensed 
dog he would be liable in tort; in other words, that 
he proceeded in that respect at his own risk. Page 145, 
Citing Shaw, C. J., in Tower v. Tower, 18 Pick. 262. It 
could have made no difference in that case if a board 
of three had been required to decide ex parte before- 
hand whether the dog was licensed. 





In Salem v. Railroad Co., 98 Mass. 481, it was decided, 
in agreement with the views which we have expressed, 
that the decision of a board of health that a nui- 
sance existed on certain premises, and the order of the 
board that it be removed at the expense of the owner, 
were not conclusive upon the owner in a subsequent 
action against him to recover the expense, he having 
had no notice or opportunity to be heard. The gen- 
eral rule is that a judgment in rem, even when ren- 
dered by a regularly constituted court, after the fullest 
and most formal trial, is not conclusive of the facts 
on which it proceeds against persons not entitled to 
be heard and not heard in fact, although it does 
change or establish the status it deals with as against 
all the world from the necessities of the case, and fre- 
quently by express legislation. Brigham v. Fayer- 
weather, 140 Mass. 411, 413. 

lt is true that it is said in Salem v. Railroud Co. that 
the board’s determination of questions of discretion 
and judgment in the discharge of their duties would 
protect all those employed to carry such determina- 
tions into effect. The remark is obiler, and it is doubt- 
ful perhaps on reading the whole case whether it means 
that the determination would protect them in an ac- 
tion for damages when the statute provided no com- 
pensation for property taken which is not a nuisance. 
To give it such an effect as a judgment merely, would 
be inconsistent with the point decided, and with Brig- 
ham v. Fayerweather. We are not prepared to admit 
that a condemnation by the present board under sec- 
tion 13 could be made conclusive of the fact that the 
plaintiff's horse had the glanders, in the present ac- 
tion. See further Holecmb v. Moore, 4 Allen, 529; 
Foley v. Haverhill, 144 Mass. 352, 354. 

Bat we are led by the dictum in Salem v. Railroad 
Co. to consider another possible suggestion. It may 
be said, suppose that the decision of the board is not 
conclusive that the plaintiff's horse had the glanders, 
still the Legislature may consider that self-protection 
requirés the immediate killing of all horses which a 
competent board deem infected, whether they are so 
or not, and if so, the innocent horses that are killed 
are a sacrifice to -necessary self-protection, and need 
not be paid for. 

In Train v. Disinfecting Co., 144 Mass. 5238, it was 
held that all imported rags might be required to be 
put through a disinfecting process at the expense of 
the owner. Of course, the order did not mean that 
the Legislature or board of health declared all im- 
ported rags to be infected, but simply that the danger 
was too great to risk an attempt at discrimination. If 
the Legislature could throw the burden on owners of 
innocent rags in that case, why could it not throw the 
burden on the owners of innocent horsesin this? If it 
could order all rags to be disinfected, why might it not 
have ordered such rags to be disinfected as a board of 
three should determine summarily, and without no- 
tice or appeal? The latter provision would have been 
more favorable to owners, as they would have had a 
chance at least of escaping the burden, and it would 
stand on the same ground as the severer law. 

The answer, ora part of it, is this: Whether the 
motives of the Legislature are the same or not in the 
two cases supposed, it declares different things to be 
dangerous and nuisances unless disinfected. In the 
one, it declares all imported rags to beso; in the other, 
only all infected rags. Within limits, it may thus en- 
large or diminish the number of things to be deemed 
nuisances by the law, and courts cannot inquire why 
it inclades certain property, and whether the motive 
was to avoid an investigation. But wherever it draws 
the line, an owner has a right to a hearing on the ques- 
tion whether his property falls within it, and this 
right is not destroyed by the fact that the line might 
have been drawn so differently as unquestionably to 
include that property. Thus in the first case, the 
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owner has a right to try the question whether his rags 
were imported; in the second, whether they were in- 
fected. His right is uo more met in the second case 
by the fact that the Legislature might have made 
the inquiry immaterial by requiring all imported rags 
to be disinfected, than it would be in the first by the 
suggestion that prossibly the Legislature might re- 
quire all rags to be put through the same process 
whether imported or not. But if tbe property is ad- 
mitted to fall within the line, there is nothing to try, 
if the line drawn is a valid one under the police power. 
All that Train v. Disinfecting Co. decided was that the 
line there considered was a valid one. 

Still it may be said, if self-protection required the 
act, why should not the owner bear the loss? It may 
be answered that self-protection does not require all 
that is believed to be necessary to that end, nor even 
all that is reasonably believed to be necessary to that 
end. It only requires what is actually necessary. It 
would seem doubtful at least whether actual necessity 
ought not to be the limitation when the question 
arises under the Constitution between the public and 
an individual. Such seems to be the law as between 
private parties in this Commonwealth in the case of 
firea, as we have seen. It could not be assumed as a 
general principle without discussion that even neces- 
sity would exonerate a party from civil liability for a 
loss inflicted knowingly upon an innocent person who 
neither by his person nor his property threatens any 
harm to the defendant: It has been thought by great 
lawyers that a man cannot shift his misfortunes upon 
his neighbor’s shoulders in that way when it is a ques- 
tion of damages, although his act may be one for which 
he would not be punished. Gilbert v. Stone, Aleyn, 35; 
Style, 72; Scott v. Shepherd, 2 W. BI. 892, 896. Upon 
this we express no opinion. It is enough to say that 
in this case actual necessity only required the destruc- 
tion of infected horses, and that was all that the Leg- 
islature purported to authorize. 

Again, there is a pretty important difference of de- 
gree, at least (Rideout v. Know, 148 Mass. 368, 372), be- 
tween regulating the precautions to be taken in keep- 
ing property, especially property sought to be brought 
into the State, and ordering its destruction. We can- 
not admit that the Legislature bas an unlimited right 
to destroy property without compensation, on the 
ground that destruction is not an appropriation to 
public use within article 10 of the Declaration of 
Rights. Whena healthy horse is killed by a public 
officer, acting under a general statute, for fear that it 
should spread disease, the horse certainly would seem 
to be taken for public use as truly as if it were seized 
to drag an artillery wagon. The public equally appro- 
priates it, whatever they do with it afterward. Cer- 
tainly the Legislature could not declare all cattle to be 
nuisances, and order them to be killed without com- 
pensation. Watertown v. Mayo, 109 Mass. 315, 319; Jn 
re Jacobs, 98 N. Y. 98, 109. It does not attempt to do 
so. As we have said, it only declares certain diseased 
animals to be nuisances. And even if we assume that 
it could authorize some trifling amount of innocent 
property to be destroyed as a necessary means to the 
abatement of a nuisance, still, if in this section 13 it 
had added in terms that such healthy animals as should 
be killed by mistake for diseased ones should not be 
paid for. we should deem it a serious question whether 
such a provision could be upheld. See further Hulton 
v. Camden, 39 N. J. Law, 122; Hale v. Lawrence, 21 id. 
714; Grant v. United States, 1 Ct. Cl. 41; Wiggins v. 
United States, 3 id. 412; Mitchell v. Harmony, 138 How. 
115, 134. 

For these reasons, the literal, and as we think, the 
true, construction of section 13 seems to us the only 
safe one to adopt, and accordingly we are of opinion 
that the authority and jurisdiction of the commis- 
sioners to condemn the plaintiffs horse under section 





13 was conditional upon its actually having the glan- 
ders. If this be so, their order would not protect the 
defendants in acase where the commissioners acted 
outside their jurisdiction. Fisher v. MecGirr, 1 Gray, 
1, 45. The fact as to the horse having the disease wag 
open to investigation in the present action, and on the 
finding that it did not have it, the plaintiff was enti- 
tled to a ruling that tne defendants had failed to make 
out their justification. 

In view of our conclusion upon the main question, 
we have not considered whether an order signed by 
two members of the board, upon an examination by 
one, satisfies the statute, or whether cases like Rug- 
gles v. Nantucket, 11 Cush. 433, and Parsons v. Pettin- 
gill, 11 Allen, 507, apply. 

Exceptions sustained. 


Devens, J. (dissenting). Iam unable to concur in 
the opinion of the majority of the court in the narrow 
and limited construction which they give to section 
13 of chapter 252 of the acts of 1887, or in the view ex. 
pressed of its constitutionality if otherwise construed. 
That construction holds that no power or jurisdiction 
was conferred upon the commissioners to order the 
killing of an animal which they adjudged to be affected 
by the farcy or glanders unless the same was actually 
thus infected. It would therefore follow that ina 
subsequent proceeding, as in_an action against the per- 
son who executed the order of the commissioners, if 
it were shown to the satisfaction of a jury that the 
animal was not thus diseased, the owner of the ani- 
mal would be entitled to recover its value in damages. 
In section 12 provision is made for the killing of certain 
animals upon the order of the commissioners, who are 
directed to have the same appraised at their fair value, 
except as provided for in section 13, and provision is 
made for the payment thereof. The animals affected 
by the farcy or glanders described in section 15, when 
condemned by the commissioners as such, are to be 
killed without appraisal. No provision is made for the 
payment thereof, although it is made for the expense 
of killing. When the two sections are read together, 
the fair result appears to be that it was the intention 
of the Legislature that the right of any servant or 
agent whom the commissioners employ should rest not 
on the fact that the animal is actually affected by the 
glanders, but upon this condemnation. The constita- 
tionality of the act must therefore be discussed. The 
distinction between the exercise of the right of emi- 
nent domain and the power to make police regulations, 
by virtue of which the uses of property may be limited 
and controlled to the pecuniary disadvantage of 
the owner, or even property itself destroyed, is well 
recognized. Where property is appropriated to the 
public use, provision must be made for compensation 
to the owner. Const. Mass. Declaration of Rights, art. 
12. But laws passed in the lawful exercise of the po- 
lice power are not made unconstitutional because no 
provision is made for compensation to the individual 
whose property may be affected thereby. They are 
passed for the protection of the community against the 
ravages of fire, the spreading of pestilence and the pre- 
vention of other serious calamities, and such property 
is not taken for any use by the public within the mean- 
ing of the Constitution. The regulations in regard to 
quarantine, health, fire and the laws for the abatement 
of existing and prevention of threatened nuisances, 
are instances of the exercise of this power. Bancroft 
v. Cambridge, 126 Mass. 438, and authorities. Their 
validity rests upon the necessity of providing for the 
public safety, and the individual is presumed to be 
compensated by the benefit which such regulations 
confer upon the community of which he is a member, 
or by which his property is protected. It is for the 


Legislature ordinarily to determine how, when and 
through whom this police power is to be exercised, 
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and all rights of property are held subject to such rea- 
sonable control as it may deem necessary for the pre- 
yention of injury to the rights of others, or for the 
protection of the public health and welfare. ‘“‘In the 
exercise of this power,” says Mr. Justice Gray, “the 
Legislature may not only provide that certain kinds 
of property (either absolutely, or when held in such 
manner or under such circumstances as to be inju- 
rious, dangerous or noxious) may be seized and confis- 
cated upon legal process after notice and hearing, but 
may also, when necessary to insure the public safety, 
authorize them to be summarily destroyed without 
previous notice to the owner, asin the familiar cases 
of pulling down buildings to prevent the spreading of 
aconflagration, or the impending fall of the buildings 
themselves, throwing overboard decaying or infected 
food, or abating other nuisances dangerous to health.” 
Blair v. Forehand, 100 Mass. 136, and authorities. 
It has been held that a law by which any person 
was permitted to kill an unlicensed dog, without 
any previous adjudication, was within the consti- 
tational authority of the Legislature, and while 
dogs have sometimes been said to be entitled to less 
protection than more necessary domestic animals, they 
are certainly eutitled to as much asa horse sick with 
an infectious disease, which was alleged to be the ani- 
mal destroyed by the defendant. 

In the case at bar, the animal was killed after an ad- 
judication by the cattle commissioners, by which it 
was determined that he was affected with the conta- 
gious disease known as the “‘ glanders,’”’ and no provis- 
ion having been made by the law for payment to the 
owner in such case, it is contended that the law is 
wholly unconstitutional; and further, that even if it 
should be held constitutional, so far as it relates to 
animals actually tainted witb this disease, the plaintiff 
isentitled to show as against these defendants that the 
animal was not so tainted, and to recover from them 
the value of the animal by reason of the fact that they 
executed the order of the commissioners. The con- 
tention that the law is unconstitutional, so far as ani- 
mals actually tainted are concerned, cannot be main- 
tained unless it is true that every police regulation af- 
fecting the use of property, or authorizing the destruc- 
tion of property as dangerous to the community, is un- 
constitutional except when it provides for payment 
tothe owner. The law was a police regulation, the 
adjudication was made by « tribunal acting semi-ju- 
dicially, of the same general character as the board of 
health, to whom large powers have always been con- 
fided for the abatement of nuisances and the protec- 
tion of the public health. It was for the Legislature 
todetermine a particular disease was such that the 
existence of the animal would be dangerous to public 
health, and the authorities are numerous and decisive 
that for injuries to or diminution of value of property 
by reason of the operation of a police regulation, the 
owner is not entitled to demand compensation. 
Chase v. Jnyalls, 97 Mass. 529; Bergin v. Hayward, 102 
id. 414; Salem v. Railroad Co., 98 id. 431; Taunton v. 
Taylor, 116 id. 255; Baker v. Boston, 12 Pick. 184; 
Belcher v. Farrar, 8 Allen, 325. 

In regard to the plaintiff's second contention, it 
would perhaps be sufficient to say that the defendants 
acted by direction of a body to whom the Legislature 
lawfully could and did confide the power of deciding 
whether the animal in question was affected with di- 
sease. That as an officer is protected by his warrant, 
if it issue from a court having jurisdiction, no matter 
what previous error may have been made which led to 
the issuance of it, so the defendants, who simply exe- 
tuted the decree of a tribunal which was competent to 
deal with the subject, and which the Legislature had 
created, cannot be made responsible for any error com- 
mitted by it in its adjudication. But as I am of opinion 
that the decision of the commissioners is conclusive, 





and can lawfully be made conclusive by the Legisla- 
ture, it would be preferable to state briefly the reasons 
for this view. The most frequeut application of the 
police power is in the abatement of nuisances by the 
intervention of boards of health, avd similar tribunals. 
It cannot make any material difference that in those 
cases property is not always destroyed, and that more 
frequently the cases are those in which its uses are 
limited, or particular uses forbidden. The case of 
Salem v. Railroad Co., 98 Mass. 451, is one however in 
which a valuable embankment was removed and par- 
tially destroyed by the order of the board of health of 
the city of Salem, acting under the General Statutes, 
chapter 26. It was held that an order of the board of 
health under that statute for the removal was valid 
without notice to the parties interested, or opportunity 
to them to be heard. The action was one brought un- 
der section 10, chapter 26, General Statutes, which au- 
thorized the board of health, when the occupant or 
owner failed to remvve the ‘‘ nuisance, source of filth 
or cause of sickness,’”’ to remove the same, aud made 
the person who caused or permitted the same liable for 
the expenses which, it was held, the city might not be 
able to recover for the expenses thus incurred (unless 
it proved all the facts), if the party had no opportunity 
to be heard; and that none of the findings or adjudi- 
cations of the board, preliminary to the incurring of 
such expenses, were conclusive upon him; and that all 
facts upon which recovery was sought in such an ac- 
tion were open to be controverted; and it is so upon 
the ground, that while the judgment might be sus- 
tained as a proceeding in rem, it could not be made the 
foundation of ulterior proceedfngs in personam, so as 
to conclude a party upon the fact involved. From the 
nature of the case, where, as under the General Stat- 
utes, chapter 26, the resisan alleged ‘‘ nuisance, source 
of filth, cause of sickness,’’ as an embankment by 
which running waters are stopped and filth accumu- 
lated, or like infected clothes from persons diseased, 
or rotting and putrescent meats on shipboard or in 
warehouses, or animals afflicted with contagious dis- 
eases, and many other noxious objects, action by 
boards of health must be prompt and summary. Pow 
ers to determine whether these objects should be re- 
moved or destroyed are undoubtedly very high powers, 
but they must, of necessity, be confided to boards of 
administration in order that the public sufety may be 
guarded. Although of a quasi judicial nature, they 
must be exercised often without the delays which 
necessarily attend formal notices and formal trials; 
and where adjudications are fairly and honestly made, 
even if mistakes may sometimes occur, they should 
be held conclusive, so far as the res with which they 
deal is concerned. Certainly no one would voluntarily 
undertake the heavy responsibilities of a board of 
health, or as in the case at bar, of cattle commission- 
ers, if they were to be made responsible in damages for 
errors of judgment which they might commit. ‘* Their 
determination,” says Mr. Justice Wells, in speaking 
of the proceedings of boards of health, ‘tof questions 
of discretion and judgment in the discharge of their 
duties is undoubtedly in the nature of a judicial de- 
cision, and within the scope of the power conferred, 
and for the purposes for which the determination is 
required to be made, it is conclusive. It is not to be 
impeached or set aside for error or mistake of judg- 
ment, nor to be reviewed in the light of new or addi- 
tional facts. The officer or board to whom such de- 
termination is confided, and all those employed to 
carry it into effect, or who may have occasion to act 
upon it, are protected by it, and may safely rely upon 
its validity for their defense. It is in this sense that 
such adjudications are often said to be conclusive upon 
all the world; and they are so, so far as the res is con- 
cerned. The statute and the public exigency are suffi- 


cient to justify the omission of previous notice and ap- 


~ 








136 THE ALBANY LAW JOURNAL. . 





peal.” Salem v. Railroad Co., ubi supra. In those 
provisions of the statute of which Mr. Wells}was speak- 
ing (now with kindred subjects, embodied in Pub. 
Stat., chap. 80), no provision is made for any appeal 
from the decision of the board of health adjudicating 
any objects to be nuisances, sources cf filth and causes 
of sickness, ordering the removal or destruction of the 
same, and when their order is not complied with, re- 
moving or destroying the same themselves, nor for any 
compensation to those who may thus lose valuable pri- 
vate rights. In Train v. Disinfecting Co., 144 Mass. 
525-529, it was held that the board of health might, un 
der the Statutes of 1816, chapter 44 (Pub. Stat., chap. 80, 
$$ 18, 64, 65, 67, 69), pass a general regulation ordering 
a2 certain class of rags imported into the city of Bos- 
ton to be disinfected, aud the expense of disinfecting 
to be borne by the owner, even without a hearing, and 
that it was not competent for the owner of the rags, 
as a defense to the claim for the charges of disinfec- 
tion, toshow that the rags did not require disinfec- 
tion, and could not have transmitted disease, although 
they were of the class covering which the regulation 
was made, no remedy by appeal or otherwise for re- 
viewing the action of the board having been provided. 
The Legislature has power to declare certain things 
nuisances in themselves. It may provide that these 
things may be regulated by ordinances or by-laws of 
the towns, or controlled by their authorities. If the 
Legislature may declare all imported rags to be nui- 
sances, or cause them.to be disinfected, subjecting the 
owner to the expenses of the operation, although it 
might be held by a jury thereafter that they were not 
infected, which we understand to be conceded, it would 
seem that it might make such a declaration in regard 
to all rags which a respectable board deemed to be in- 
fected, even if not in fact infected. It may determine 
when that which is otherwise property may cease to 
be such. It is not competent for the keeper of intoxi- 
eating liquors, kept for sale contrary to law, to show 
that this keeping is not in fact a nuisance when the 
Legislature has declared it to be one. Rights of prop- 
erty are not indeed to be invaded wantonly. If it can 
be seen that an order or regulation is not intended for 
the protection of the public health, the prevention of 
nuisances, the preservation of public order, and that 
these are not its real objects, courts should interfere 
for the protection of the citizen in his property. 
Applying these principles to the case at bar, they 
are decisive. The Legislature has decided that a horse 
infected with glanders is so dangerous to the public 
health, whether of other valuable domestic animals or 
of man, that‘it should be destroyed on account of its 
dangerous character, and should cease to be entitled 
to the usual protection of property. It is not an ob- 
jection to this law that it has failed to provide com- 
pensation to the owner, as the animal is itself in its 
view a nuisance of serious danger to the community. 
It has empowered a respectable tribunal with powers 
similar to those of a board of health to determine 
whether an animal is of the class described in the 
statute. The exigency of the case does not permit, at 
least in the opinion of the Legislature, of notice, appeal 
or other modes of reviewing the decision of such a tri- 
bunal. This appears to me a lawful exercise of the po- 
lice power, and the decision should be held conclusive 
in order that the community may be protected, and 
that those intrusted with the execution of the law may 
safely assume the responsibilities imposed upon them. 
The court therefore in my opinion, correctly refused 
to rule that the act of 1887, chapter 252, by which the 
Public Statutes, chapter 90, was repealed, was uncon- 
stitutional. Under the later statute, boards of health 


have no power to adjudicate upon and kill a dis- 
eased animal, although they are required to notify the 
cattle commissioners of the existence of contagion. 
The commissioners have the powers of boards of health 





. . . . a . 
as to this subject, which are enlarged by other powers, 


and any regulations made by them on the subject wil] 
supersede those made by the local boards of health, 
While they are authorized to order certain animals to 
be killed, which are to be appraised and paid for, an 
animal affected with the glanders was to be killed 
without any appraisement, and as I construe the stat. 
ute, without any payment therefor, but the commis. 
sioners are authorized to pay the owner or any other 
person a suitable sum for killing the animal. 

Some minor objections of the plaiutiff may be briefly 
disposed of in the view [ have taken of the case, up. 
necessary to be considered in the opinion of the ma- 
jority. The plaintiff objects that there was no suffi- 
cient description of the animal to be killed, which js 
termed a “hklack geld’ in the order of the commis. 
sioners, but this, accompanied by a statement of the 
marks of the animal, left no doubt as to .its identity, 
The plaintiff further contends that the order of the 
commissioners was unlawful, as only one acted in the 
examination of the animal and its condemnation. [t 
was admitted that the two persons who signed the or- 
der directing the killing of the animal were two of 
three cattle commissioners appointed by the governor 
under the statute. The testimony of one of them, Mr. 
Wincbester, was that he alone with a physician ex- 
amined the animal, and that thereupon the order was 
issued. The question whether it was necessary that 
all or a majority of the commissioners should examine 
the animal, cannot be raised here. No exception was 
taken to any ruling upon this subjeet, nor did the 
court find asa fact whether only one commissioner 
examined the animal and made the adjudication, 
nor was it requested soto do. If however it is true 
that Winchester alone examined the animal, and 
if we assume that it was necessary that a majority 
of the commissioners should have done so in order 
to make a legal adjudication, it cannot affect the 
defendants. They are the selectmen and board of 
health of the town of Rehoboth, whose duty it is to 
carry out the lawful regulations of the commissioners. 
The order addressed to them as such board of health 
is actually signed by a majority of the commissioners. 
It purports to state their examination of the animal, 
their adjudication that it had the contagious disease 
known as the “glanders,” their condemnation of it 
and their direction that it should be killed forthwith. 
An order issued by the commissioners in a matter of 
which they had lawful jurisdiction would protect the 
defendants in the performance of it, even if its recitals 
were not in fact true. 

[am authorized to say that Mr. Justice C. Allen 
and Mr. Justice Knowlton concur in this opinion. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

BAILMENT—NEGLIGENCE OF BAILEE.—(1) In an ac- 
tion against private bankers to recover the value of 
bonds placed with them as « special deposit, and stolen 
by an absconding cashier, it appeared that about ayear 
before his flight, the managing partner became aware 
that he had been speculating on the board of trade, 
and on charging him therewith, was told that he had 
speculated, but was not doing so then, and would not 
thereafter; that no efforts were made to verify his 
statements, or ascertain whether he had used property 
not his own; that about eight months later it was 
learned that he had been speculating again, but he 
stated that these were deals for friends,and were closed; 
that an examination of the books and securities, 
though not of the special deposits, was then made, but 
the cashier was retained in his position. Held, that 
this was gross negligence, and defeudants were liable 
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whether regarded as gratuitous bailees, or bailees for 
hire. The doctrine of exemption from liability in such 
cases was at one time carried so far as to shield the 
pailees from the fraudulent acts of their own em- 
ployees and officers, though their employment em- 
braced a supervision of the property, such acts not be- 
ing deemed within the scope of their employment. 
Thus in Foster v. Bank, 17 Mass. 479, the bank was, in 
such a case, exonerated from liability for the property 
intrusted to it, which had been fraudulently appro- 
priated by its cashier, the Supreme Judicial Court of 
Massachusetts holding that he had acted without,the 
scope of his authority, and therefore the bank was not 
liable for his acts any more than it would have been 
for the acts of a mere stranger. In that case a chest 
containing a quantity of gold coin, which was specified 
juan accompanying memorandum, was deposited in 
the bank for safe-keeping, and the gold was fraudu- 
lently taken out by the cashier of the bank and used. 
It was held, upon the doctrine stated, that the bank 
was not liable to the depositor for the value of the 
gold taken. In the subsequent case of Smith v. Bank, 
99 Mass. 605, 611, the same court held that the gross 
carelessness which would charge a gratuitous bailee 
for the loss of property must be such as would affect 
its safe-keeping, or tend to its loss, implying that lia- 
bility would attach to the bailee in such cases, and to 
that extent qualifying the previousdecision. In Scott 
v. Bank, 72 Penn. St. 479, 480, the ‘Supreme Court of 
Pennsylvania asserted the same doctrine as that in the 
Massachusetts case, holding that a bank, as a mere de- 
positary, without special contract or reward, was not 
liable for the loss of a government boud deposited 
with it for safe-keeping, and afterward stolen by one 
of its clerks or tellers. In that case it was stated that 
the teller was suffered to remain in the employment of 
the bank after it was known that he had dealt once or 
twice in stocks, but this fact was not allowed to con- 
trol the decision, on the ground that it was unknown 
to the officers of the bank that the teiler gambled in 
stocks until after he had absconded, but at the same 
time observing that “ no officer in a bank engaged in 
stock gambling, can be safely trusted, and the evi- 
dence of this is found in the numerous defaulters, 
whose peculations have been discovered to be directly 
traceable to this species of gambling. A cashier, treas- 
urer or other officer having the custody of funds, 
thinks he sees a desirable speculation, and takes the 
funds of his institution, hoping to return them in- 
stantly, but he fails in his venture, or success tempts 
him on; and he ventures again to retrieve his loss, or 
increase his gain, and again and again he ventures, 
Thus the first step, often taken without a criminal in- 
tent, is the fatal step, which ends in ruin to himself 
and to those whose confidence he has betrayed.”? The 
reasonable care which persons should take of property 
intrusted to them for safe-keeping without reward, 
will necessarily vary with its nature, value and situa- 
tion, and the bearing of surrounding circumstances 
upon its security. The business of the bailee will 
necessarily have some effect upon the nature of the 
care required of him, as for example, in the case of 
bankers and banking institutions, having special ar- 
Tangements, by vaults and other guards, to protect 
property in their custody. Persons therefore deposit- 
ing valuable articles with them expect that such meas- 
ures will be taken as will ordinarily secure the prop- 
erty from burglars outside, and from thieves within, 
and that whenever ground for suspicion arises, an 
examination will be made by them to see that it 
has not been abstracted or tampered with; and also 
that they will employ fit men, both in ability and 
integrity, for the discharge of their duties, and re- 
Move those employed whenever found wanting in 


either of these particulars. An omission of such meas- 
ures would in most cases be deemed culpable negli- 











gence, so gross as to amount to a breach of good faith, 
and constitute a fraud upon the depositor. (2) Where 
one bank deposits bonds with another, with which it 
has an account, without hire, but subsequently pledges 
them to it as security for money borrowed, and after 
payment thereof instructs it to hold them as security for 
overdrafts which it desires to, and subsequently does, 
at various times, make, in large amounts, the gratui- 
tous bailment is converted into one for mutual benefit, 
and the bailee is required to care for the bonds as a 
prudent owner would for his own. Two cases cited 
by counsel, one from the Court of Appeals of Mary- 
land, and the other from the Court of Appeals of New 
York, declare and illustrate the relation of parties un- 
der conditions similar to those of the parties before us. 
Bank v. Boyd, 44 Md. 47; Cutting v. Marlor, 78 N. Y. 
44. U.S. Sup. Ct., Jan. 5, 1891. Preston v. Prather. 
Opinion by Field, J. 


> 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL — JURISDICTIONAL AMOUNT. — Under the 
Code of Civil Procedure, section 191, allowing no ap- 
peal to the Court of Appeals in actions on implied con- 
tracts where the amount in controversy is less than 
#500, an appeal does not lie in a case where plain- 
tiff recovers a judgment for less than $500, from which 
he does not appeal, but in which he appeals from a 
modification thereof by the General Term on defend- 
ant’s appeal, as the amount in controversy is the 


amount of the original judgment. Dec. 16, 1890. 
Schenck v. Marx. Opinion by Earl, J. 
OBJECTIONS NOT RAISED BELOW.—The ob- 





jection that an action for damages to the rental value 
of plaintiff's real property by the erection of a street 
railway in front thereof cannot be maintained, for the 
reason that, during the term for which damages are 
claimed, plaintiff was not in possession of the premises, 
but that they were in possession of tenants under him, 
cannot be raised for the first time on appeal. Dec. 16, 
1890. Post v. Manhattan Ry. Co. Opinion by Earl, J. 
Affirming 7 N. Y. Supp. 957. 


BRIDGES — POWERS OF COUNTY BOARDS.—Under 
Laws of 1885, chapter 451, amending Laws of 1875, 
chapter 482, and prescribing the conditions upon which 
boards of supervisors may build bridges, the board of 
supervisors of a county having within it two towns 
separated by a stream, may, upon the application of 
one of such towns, authorize and compel the erection 
of a bridge over such stream to connect highways in 
the two towns, and impose a tax upon both towns to 
pay the expense thereof, though a majority of the tax 
payers and the officers of one of such towns are op- 
posed thereto. People v. Board, 51 N. Y. 401; People 
v. Flagg, 46 id. 401; People v. McDonald, 69 id. 362. 
Second Division, Dec. 9, 1890. Town of Kirkwood v. 
Newbury. Opinion by Potter, J. Aflirming 45 Hun, 


323. 


CORPORATIONS — RIGHTS OF STOCKHOLDERS.—The 
stockholders, other than plaintiff, of «a corporation, 
agreed to sell their stock to a new corporation, and ac- 
cept the latter’s stocks and bonds in paymeut therefor. 
It was further agreed that such stocks and bonds 
should be deposited in escrow for a certain time with 
defendant A. (a corporation) which agreed to issue its 
certificates therefor. On the representation of the old 
corporation that defendant W. owned certain shares of 
its stocks, which, in fact, included shares owned by 
plaintiff, A. issued its certificates in the name of W. 
for such shares, and delivered them to the old corpora- 
tion, by which they were delivered to W. Held, that 
defendant A. was entitled to protection from liability 
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by reason of issuing the certificates, and that, in an ac- 
tion for plaintiff's shares, the judgment should be that, 
on the delivery by W. to A. of the certificates, A. 
should deliver plaintiff's shares to him, although W. 
was a non-resident. Second Division, Dec. 16, 1890. 
Bean v. American Loan & Trust Co. Opinion by 
Haight, J. Modifying 47 Hun, 638. 


FRAUD — CONVEYANCE — EVIDENCE. — (1) Where a 
chattel mortgage given by a husband to his wife is on 
a valuable consideration, other transfers of property 
made by the mortgagor about the same time were in- 
tended to defraud creditors, and that the mortgagor 
remained in possession of the mortgaged chattels, sell- 
ing them in the usual course of business, under an ex- 
press agreement in the mortgage that he should ac- 
count to the mortgagee for the proceeds of sales made, 
do not show, as matter of law, that the mortgage was 
fraudulent, but the question is for the jury. (2) Dec- 
larations of the mortgagor after the execution of the 
mortgage, as to the intent with which the other trans- 
fers were made, are inadmissible as against the mort- 
gagee. Dec. 16, 1890. Spaulding v. Keyes. Opinion 
by Ruger, C. J. Affirming 5 N. Y. Supp. 227. 


INSURANCE — MUTUAL BENEFIT — DESIGNATION OF 
BENEFICIARIES.—A member of a mutual aid associa- 
tion directed, in accordance with its laws, that a 
benefit of $1,000 on his death should be paid to his un- 
cle and aunt. He afterward married. A subsequent 
amendment of the laws of the association provided 
that such benefit should be paid, on the decease of a 
member—first, to the widow; second, to the children, 
if there be no widow; third, to the parents, if there be 
no widow or children; and empowered a member to 
designate any beneficiary; provided, that he must 
leave at least one-half thereof to the widow, if there 
be one, and, if not, then at least one-half to the chil- 
dren, if any. The member thereafter died, leaving a 
widow, without having made any other designation. 
Held, that the widow took the whole fund, as the 
designation could not operate, under the laws as 
amended, not even to cut down her right to one-half 
of the fund. Dec. 2, 189¢. Sanger v. Rothschild. Opin- 
ion by Earl, J. Affirming 2\N. Y. Supp. 794. 


MASTER AND SERVANT — CONTRIBUTORY NEGLI- 
GENCE.—Plaintiff, while in defendant’s employ as 
brakeman, in attempting to pass across the tender in 
the performance of his duty, stepped on a man-hole 
cover in the tender which turned and caused him to 
fall and receive the injuries complained of. The man- 
hole cover was made of iron, lined with a circular 
plank slightly smaller than the hole so as to hold the 
cover in place, but this lining was absent at the time 
of the accident, and there was some evidence that 
plaintiff knew this, though he testified that he did not. 
Held, that it was error to charge that if plaintiff stepped 
on the cover knowing that the lining was off, it was 
for the jury to say whether this was negligence, and to 
refuse defendant’s request to charge that it was negli- 
gence. Powers v. Railroad Co., 98 N. Y. 274; Odell v. 
Railroad Co., 120 id. 324. Second Division, Dec. 16, 
1890. McQuigan v. Delaware, L. & W. R. Co. Opin- 
ion by Parker, J. Bradley and Brown, JJ., dissent- 
ing. Reversing 47 Hun, 632. 


MUNICIPAL CORPORATIONS—PUBLIC IMPROVEMENTS 
—ASSESSMENTS.—(1) Laws of 1875, chapter 151, author- 
ized the common council of a certain city to grade and 
pave acertain portion of a designated street, in accord- 
ance witb plans filed in the office of the city engineer 
in certain former proceedings for the same purpose, 
which were void for non-compliance with statute, and 
provided (§ 1) that ‘‘no preliminary proceedings need 
be taken before the ordering of such grading and pay- 
ing by said common council.’’ Section 3 provided that 





the common council might, by a like vote, order such 
grading and paving on a smaller portion of the street 
only. Held, that the provision of section 1, that no 
preliminary proceedings were necessary before order. 
ing the work, applied as well to work done under geg. 
tion 3. (2) Where assessments for street improvements 
are invalid by reason of irregularities appearing on 
the face of the proceedings, payments thereof cannot 
be recovered back because of the invalidity alone. As. 
suming therefore that the assessment was invalid by 
reason of defects in the proceedings of the common 
council on which it was based, the question arises 
whether the payment by the plaintiff and his assignorg 
of the assessments on their lands was made underg 
mistake of law or of fact. There was no coercion of 
those parties to make payment, and no duress of prop- 
erty, unless it was produced by the assessment. Pay- 
ment under a mistake of law would not, but under a 
mistake of fact would, enable the plaintiff to recover, 
in case the assessment was invalid’for want of jurisdic. 
tion to make it. This question was in Phelps v. Mayor, 
ete., 112 N. Y. 216. There the contract to perform the 
work was made pursuant to a resolution or ordinance 
of the board of aldermen rendering it unnecessary to 
publicly advertise for bids, as required by the statute, 
and vesting an unauthorized discretion in the commis. 
sioner of public works, as to the manner of doing the 
work. The action was brought to recover back the 
amount paid by the plaintiff upon an assessment made 
on his property. This resolution pursuant to which 
the assessment was made, was void, and the assess. 
ment invalid. The court held that there was no mis- 
take of fact to support the action; that it was a mis- 
take of law merely, because, by reference to the reso- 
lution, it would be seen that the assessment was not 
authorized or supported by it. Inthe present case, as 
in that, the alleged irregularity or defect in the pro- 
ceedings, so far as it was in the insufficiency of the 
resolutions of the common council, or in the recorded 
vote by which they were adopted, appeared upon their 
face, and thus they furnished notice of their tegal in- 
firmity. The application of the doctrine of that case 
to the present one seems to require the conclusion that 
the defective resolutions of the common council in the 
proceedings upon which the assessments in question 
were founded do uot alone afford the plaintiff the right 
to maintain the action. The rule is otherwise when 
the facts which render an assessment, apparently a 
lien upon land, invalid for want of jurisdiction to make 
it, are dehors the record. Then the person paying his 
assessment will be deemed to have done so voluntarily, 
and may recover back the amount paid without first 
vacating the assessment. Diefenthaler v. Mayor, ete., 
111 N. Y. 331; Strusburgh v. Mayor, ‘etc., 87 id. 452. 
The proposition upon which the right to recover de- 
pends is not so limited when the payment is produced 
by coercion of law, or unlawful exaction, under pro- 
cess for the collection, valid on its face, of a void as- 
sessment. Then the assessment being void, the pay- 
ment so made is not voluntary, and may be recovered 
back. Peyser v. Mayor, 70 N. Y.497; Bruecher v. Vil- 
lage of Port Chester, 101 id. 240. (3) The fact that a 
paper in which notice of an assessment for street im- 
provements was published,as required by law, was issued 
earlier in the same day on which the resolution order- 
ing the assessments was approved by the mayor does 
not render such notice void, as fractions of a day are 
not regarded in such a case. Small v. McUhesney, 3 
Cow. 19; Blydenburgh v. Cotheal, 4 N. Y. 418. Second 
Division, Dec. 9, 1890. Pooley v. City of Buffalo. Opin- 
ion by Bradley, J. Reversing 4 N. Y. Supp. 450. 


PARTIES—NECESSARY—LEGAL AND EQUITABLE AC 
TIONS.—In an action at law for money had and re- 
ceived, where plaintiff demands only a money judg- 
ment, he cannot, on defendant’s motion, be compelled 
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against his will to bring in any other parties than those 
he may choose to summon, as the Code of Civil Pro- 
cedure, sections 447, 452, authorizing the court to cause 
other parties who may be necessary to the determina- 
tion of the controversy to be brought in, apply only to 
such actions as, under the old practice, would have 
been suits in equity, and the court has no power to 
convert a legal action into an equitable one against 
plaintiff's will. Under the old system of pleading, the 
plaintiff, upon the facts set out in the complaint herein, 
might have brought his action of assumpsit or of debt. 
An action of debt would lie, though there was only au 
implied promise, such as to pay over money had and 
received by defendant to the use of the plaintiff, 
though paid to defendant without the command of 
plaintiff. 3 Com. Dig., tit. “ Debt,” A, 9, “Implied; " 
1 Rolle Abr. 597, line 25; 1 Chit. Pl. 108. An action of 
assumpsit as for money had and received would also 
lieon an implied promise. 1 Chit. Pl. 99,100. There 
was a slight difference in the form of the declaration 
in the action of assumpsil, and that of debt for money 
had and received. In the former the declaration upon 
the common count was very brief. It contained, 
among others, the allegation that the defendant was 
indebted to the plaintiff for money had and received, 
and that, in consideration of such debt, the defendant 
promised the plaintiff to pay him, upon request, the 
sum stated. The express promise was averred, even 
though the plaintiff relied only uponan implied prom- 
ise arising from the circumstances he should prove. 
But, in the action of debt, the pleader, although he 
stated the indebtedness of the defendant precisely in 
the same way us in assumpsil, yet omitted the allega- 
tion of a promise on the part of defendant. 1 Chit. Pl. 
341-361. In neither was it necessary to state the cir- 
cumstances out of which the debt arose, further than 
that it was for money had and received by the de- 
fendant to the plaintiff's use. Moses v. Macferlan, 2 
Burr. 1005, 1010, per Lord Mansfield. Judging the com- 
plaint in this action by these rules, if would appear to 
partake more of the character of an action of debt for 
money had and received by defendant to the plain- 
tiff's use, than that of asswmpsil, because there is no- 
where alleged therein a promise by defendant to pay 
the amount received by him to the plaintiff, and a 
promise to pay the money is always alleged in the as- 
sumpsit action. Both forms of action were resorted to 
for the purpose of collecting a debt due from defend- 
ant to plaintiff, and such indebtedness was alleged in 
the declaration in each action. 1 Chit. Pl. 341-361. In 
each case the action was one at law, and yet, when 
brought in either form for money had and received, 
each depended upon precisely the same equitable rules. 
Whether the action were debt or asswmpsit, the plain- 
tiff's case depended upon the question to which party, 
plaintiff or defendant, does the money, ex @quoet bono, 
belong? If to the plaintiff it was because the facts cre- 
ated an indebtedness to him from defendant. In this 
respect the action has been frequently stated to be an 
“equitable one;”’ that is, one depending upon general 
principles of equity for the maintenance of plaintiff's 
claim tu the money. Bank v. Eltinge, 66 N. Y. 625; 2 
Wait Law & Pr. (5th ed.) 391. It is the most favorable 
way in which a defendant can be used. He can be li- 
able no further than the money he has received, and 
against that be may go into every equitable defeuse 
upon the general issue. He may claim every equitable 
allowance, etc. In short, he may defend himself by 
every thing which shows that the plaintiff ex quo et 
bono is not entitled to the whole of his demand or any 
part of it. Moses v. Macferlan, supra. This case 


is cited with approval in Eddy v. Smith, 13 Wend. 488. 
The nature of the action was before this court in the 
recent case of Roberts v. Ely, 113 N. Y. 128, and it was 
therein stated to be a common-law action, although 
depending upon equitable principles for its mainte- 


nance. It was further therein stated that the fact that 
the money came into the hands of the defendant, im- 
pressed with a species of trust to repay to the plaintiff, 
did not alter the character of the action or deprive a 
court of law of jurisdiction thereof. But, although the 
action may be generally described as one of an equi- 
table character, it never was in any aspect a suit in 
equity. And, in the particular case before the court, 
there is no such relation of trust between the parties 
as would render the cause of action cognizable only in 
equity. Equitable relief is not demanded, nor isa case 
made by the complaint for granting any relief of an 
equitable nature. The distinction made by the learned 
judge at Special Term between an action where the de- 
feundant has promised or agreed to pay to the plaintiff 
the money in controversy, and an action based upon 
the fact that the money came to defendant from such 
a source and under sach circumstances that in justice 
and equity he ought to pay it over to the plaintiff, is 
not very material. In case asswmpsit under the old 
system had been adopted, such a promise would have 
been alleged, while, if the action had been debt, the 
allegation of a promise would have been omitted. But 
the cause of action in either case would have been the 
same. That anaction is of an equitable nature does 
not make it an action in equity. When, in an action 
for money had and received, al] the facts show that 
the plaintiff is ex a@quo et bono entitled to recover, his 
right to recover is a legal one and maintainable in a 
court of law. The action being one at law, there 
would formerly-have been no right on the part of de- 
fendant to compel the plaintiff to bring in any other 
party. If he did not allege a good cause of action 
against a defendant, the latter could demur, and if a 
good cause of action were alleged, but not proved, the 
plaintiff would have been either nonsuited or a verdict 
ordered for the defendant. If the necessary parties 
were not present, the defendant could, by plea in 
abatement, take advantage of that fact. The judg- 
ment for the defendant on such a plea, whether on an 
issue of fact or of law, was that the plaintiff's ** writ be 
quashed.”’ 1 Chit. Pl. 466. In a suit in equity the rule 
was different, and in that court all persons who were 
interested in the question involved in the Titigation, 
and upon whose interest the decree might have any 
effect, were proper or necessary parties according to 
circumstances. Small v. Attwood, Younge, 458; Pom. 
Rem., § 488 et seq., and cases cited in notes. In this 
condition of the practice in the two courts of law and 
equity, the Code of Procedure was adopted, and the 
material part of section 122 thereof reads as follows: 
“The court may determine any controversy between 
the parties before it, when it can be done without 
prejudice to the rights of others or by saving their 
rights; but, when a complete determination of the 
controversy cannot be had without the presence of 
other parties, the court must cause them to be brought 
in.’’ The decisions of our courts have been quite uni- 
form that the section above quoted referred to parties 
in what, under the old practice, would have been suits 
in equity, and that it was never intended to make it 
incumbent upon a plaintiff in an action at law to sue 
any other than the parties he should choose. Sawyer 
v. Chambers, 11 Abb. Pr. 110; McMahon v. Allen, 12 
How. Pr. 359; Webster v. Bond, 9 Hun, 437. Distin- 
guishing Derham vy. Lee, 87 N. Y. 599. Dec. 2, 1890 
Chapman v. Forbes. Opinion by Peckham, J. Re- 
versing 10 N. Y. Supp. 949. 


RAILROADS—CONSTRUCTION OF ROAD—DEED—COVE- 
NANTs.—(1) A deed toa railroad company conveying 
the fee in a public highway, for a right of way and 
other land, in which the grantee covenants to restore 
and reconstruct the highway on the other land, is not 
against public policy, as the railway acquires its right 





to use the highway not from the deed, but from the 
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General Railroad Act of New York of 1850, chapter 140, 


and is bound by section 28, subdivision 5, to restore the 
highway. (2) The fact that the town commissioner 
objects to the restoration of the highway as provided 
in the deed will not release the railroad company from 
its covenant, as it is not obliged to obey the town com- 
missioner in the matter. (3) A purchaser from the 
original grantee is not liable for damages arising from 
failure to perform the covenant which accrued before 
it obtained title. (4) Where, by the failure to restore 
the highway as agreed, the grantor is compelled to use 
another road, which is one and one-quarter miles 
longer, in the transportation of the farm products, 
#2,500 damages are not excessive, where the railroad 
company is relieved from restoring the highway, which 
would cost $13,000. Dec. 2, 1890. Post v. West Shore & 
B. Ry. Co. Opinion by Andrews, J. Modifying 3 N. 
Y. Supp. 172. 
—_— + 


CORRESPONDENCE. 


Wm. A. BEACH. 


Editor of the Albany Law Journal: 

See page 120, last column, communication from 
‘“*Prominent and Experienced Member of the New 
York City Bar,” etc., February 7, 1891. 

There were two trials of the famous Jumel Case. 

Beach was for the plaintiff in the first, along with 
Tucker, Shaffer, Chatfield and Sawyer. The jury dis- 
agreed. 

Hoar was for the plaintiff in the second, without 
Beach and with the others just named. The jury 
found for defendant, practically however under in- 
structions from the court (Judge Wm. D. Shipman). 

The defendant was represented on both trials by 
Charles O’ Conor aud James C. Carter. 

Opinions differed as to Beach and Hoar. Very likely 
the latter stuck more closely to the case, such as it 
was, but how he *‘ convinced the jury” doth not yet 
appear. By the record Beach got more than Hoar. 

Yours truly, 
C. 


February 7, 1891. 


DELAWARE JUSTICE. 


Editor of the Albany Law Journal: 

I have heard of an incident in connection with the 
administration of justice in Delaware that perhaps is 
worth repetition. At «recent trial for murder in that 
State, two negroes were found guilty. On the ap- 
pointed day they were brought into the court-room to 
be sentenced. The chief justice amid the solemn si- 
lence in the crowded court-room impressively passed 





the sentence ‘that they be hanged by the neck till | 


dead.”’ 


cheer and comfort as follows: ‘‘ Yes, you are sen- 
tenced to be hung, it is hard, ’tis true, but there is 
consolation that you are not also to be pilloried and 
flogged.”’ 

L. 


New York Cirty, Feb. 10, 1891. 


NOTES. 


- his brief in Cox v. Pearce, 112 N. Y. 687, Mr. 

James Brooks Leavitt derives ** broker ’’ from the 
Saxon “ broc ’’-—misfortune, and says it means a broken 
down man, citing Mr. Dos Passos as his authority, 
Mr. Dos Passos alludes to this notion, but discards it. 
The Century Dictionary derives it from words mean- 
ing use, employment, custom. Considering the mis- 


fortunes which they bring on their customers Mr. 
Leavitt may be right. . 


The prisoners in charge of the turnkey filed | 
out, and hein the kindness of his heart assayed to | 











It has been decided in the United States (Fisher y, 
Pennsylvania Railroad Co., 126 Penn. St. 293) that 
where a mule on his way home from work unattended 


| is on a railway track at a highway crossing, the raj]. 


road company is under no obligation to sound the 
whistle to’ warn him of an approaching train. We 
should have thought that an animal of sufficient intel. 
ligence to go home from his work unattended was en- 
titled to this amount of consideration from the engine- 
driver.—Journal of Jurisprudence. 


The utility of the report of a decided case consists 
solely in the legal principle which it embodies. The 
facts are of no interest to lawyers except as being the 
scaffolding which supports the legal principle. Now 
there never was yet, and I hope there never will be, a 
proposition of law which could not be expressed in 
four lines of small print. Yet the head-note of an 
equity decision in the Law Reports, which ought only 
to summarize the legal points involved in the case, 
frequently occupies from a page toa page and a half. 
The fault does not lie with the reporters, but with the 
system which inextricably confounds questions of law 
with questions of fact. Since the abolition of the old 
common-law system of pleading, with its definite is. 
sues of fact for the jury, and since the partial disuse 
of juries in the Queen’s Bench Division, the Common 
Law Reports have shown an ominous tendency to fol- 
low the equity lead. Codification, as far as I can see, 
is the only remedy which can arrest the decay of legal 
principies, and render law again an exact science, by 
means of which men may know their rights before- 
hand, and be able to adjust their conduct accordingly. 
If codification be not proceeded with I see nothing to 
prevent the gradual deterioration of the common law, 
until it becomes indistinguishable from that curious 
conglomeration of technicality tempered by uncer- 
tainty which lawyers know by the name of Equity Jur. 
isprudence.-- M. D. Chalmers in Law Quarterly Review. 


Within six weeks the bodies of three persons well 
known to the world—Baron Huddleston, Mr. Kinglake 
and the Duke of Bedford — have been’cremated. At- 
tention having been so prominently directed to the 
subject, the number of cremations is likely to increase, 
and it isas well to inquire what is the law on the point. 
Now in Williams v. Williams, 51 L. J. Rep. Chan. 
385, Mr. Justice Kay declared it to be doubtful 
whether it is lawfnl to burn a dead body even if the 
deceased by his will directed some person to do so. 
But in Regina v. Price, 52 L. J. Rep. M. C. 57, Mr. 
Justice Stephen, in charging the grand jury at Car- 
diff, laid down, after an exhaustive examination of 
the learning on the subject, that to burn a dead 
body is no misdemeanor unless it be so done as to 
create a public nuisance, or done in order to prevent 
the coroner holding an inquest on the body —as to 
which last point see also Regina v. Stevenson, 53 L. J. 
Rep. M. C. 176, in which a conviction for unlawfully 
burning was affirmed by the Court of Criminal Appeal. 
Cremation therefore is, within certain very reasonable 
limits, a perfectly lawful manner of disposing of a 
dead body. But the questions may possibly arise, 
whether a clergyman of the Church of England (1) 
may legally read the burial service with such altera- 
tion as is necessary over the ashes of a cremated per- 
son, and (2) whether he might be compelled to do 80, 
which questions are not quite without practical inter- 
est when the strongly-worded objections to cremation 
of the late Bishop of Lincoln are considered. We 
slightly incline to the opinion, that technically, an ec- 
clesiastical offense is committed by a clergyman alter- 
ing the burial service to suit it to a cremation, and have 
little doubt that a clergyman could not be compelled 
so to alter it. The question seems now to require at- 
tention from Convocation.-—London Law Journal. 
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CURRENT TOPICS. 





HY not abolish the General Term? This rather 
startling question was asked, in December last, 
by Mr. Eugene M. Berard, in a well-written article 
in the New York Herald, which is now published 
in a pamphlet, supplemented by an answer to ob- 
jections, with further reasons in support of the 
scheme. Mr. Berard’s proposal is not new to us; 
but its publicity is new. It is founded on the idea 
that there is no necessity for nor advantage in a 
double appeal, and that this system is peculiar to 
this State. Mr. Berard however is slightly in error 
in asserting that there is no other State in which a 
double appeal is allowed. There is a second appel- 
late tribunal in New Jersey, but perhaps he does 
not regard that locality as one of the States of the 
Union. It seems to us that he is theoretically right 
in this opinion of double appeals. We have never 
been strenuous for a double appeal, but only that 
when a double appeal is allowed there should be no 
limitation on it founded on class or amount. Mr. 
Berard’s proposition is as follows: 

“To abolish all General Terms and constitute a 
Court of Appeals of twenty-one judges, to be divided 
into three divisions, as for instance, a division for torts, 
including the large class of ‘accident’ cases; a divis- 
ion for cases of real property, wills, trusts, etc., and a 
division for contracts, commercial law, corporation 
law, etc.—an appeal to be taken without designating 
the division to hear the appeal; the chief judge of the 
Court of Appeals to supervise the assigument of cases 
to their proper divisions; appeals from interlocutory 
orders to be permitted only on appeal from final judg- 
ment, except in special cases when the appellate court 
may, on cause shown, bring up the matter for review 
before final judgment; all criminal cases and cases in- 
volving questions of constitutional law and such other 
cases as might be deemed to be of a character to re- 
quire such determination to be heard before the full 
bench of twenty-one judges, the Legislature to have 
the power to determine and change the scope of the 
divisions as experience might show to be desirable.”’ 
This is a scheme not lightly to be dismissed, but 
worthy of serious consideration. One may not fall 
in with all its details as proposed, especially as to 
the number of judges, and perhaps as to sitting in 
divisions, rather than continuously by turn, but 
there is great force in the author’s argument that this 
“would abolish what seems to be one of the sources 
of the two great evils of the law — delay and uncer- 
tainty — and would avoid the present deplorable 
practice of reversals of reversals, new trials with sub- 
sequently a reversal on the disapproval of the legal 
principle on which the new trial was granted,” etc. 
We take less stock in his argument that ‘‘ it would, 
with respect to the divisions, be in accordance with 
that principle of social development, becoming more 
and more marked — namely, division of labor into 
‘specialties;’ and the judges of each division by 

Vor. 48 — No. 8. 





giving their main attention to the questions of their 
particular department would become more expert 
and more expeditious in the determination of cases 
peculiar to their division than is possible now where 
the Court of Appeals is obliged to cover in its de- 
cision the entire field of the law.” Of course the 
proposal at first strikes one as being radical and 
revolutionary, and out of line with the ancient pol- 
icy and traditions of our State, but Mr. Berard calls 
attention to the fact that ‘‘ the system of appeals to 
the General Term has not the express sanction of 
the Constitution.” He says: 

‘“*The General Terms seem to have crept into the ju- 

diciary system under mere rules of court, prior to the 
adoption of the existing Constitution (Abbott’s N. Y. 
Digest, vol. 1, p. 122, note), and it is noticeable that no 
provision is made in that instrument for any appeal to 
or from the General Term. The General Terms of the 
Superior City Courts are not required by nor even 
mentioned in the Constitution. On the contrary, there 
is in that instrument an express authority to the Leg- 
islature to provide for the removal for review of any 
judgment of any court of record of original civil juris- 
diction, established in a city, directly into the Court 
of Appeals. Art. 6, § 22. This provision alone is suffi- 
cient to show that the plan of intermediate appeal did 
not receive even the tacit approval of the framers of 
the Constitution as a necessary part of our judiciary 
system, although the evils of such a method were then 
much less than they have since become.” 
Mr. Berard sought to bring this scheme before the 
judiciary commission, but was ‘‘informed by one 
of its most distinguished members, to whom an 
outline of the plan was submitted, that although 
the proposal had much to commend it, yet it was 
then too late to present it to the consideration of 
the convention.” It is to be hoped that he will 
succeed in gaining the ear of the Legislature. It 
may at least be said to be a serious question whether 
it would not be better wholly to abolish the General 
Term than half to abolish the Court of Appeals, and 
whether it is worth while to preserve a second ap- 
pellate tribunal simply for certain favored classes of 
cases or suitors. If the Constitutional Convention, 
which the people in 1888, ordered to be held, should 
ever be convened, it is highly probable that the plan 
of a single appeal would find considerable favor. 
The General Term no doubt is not so efficient as is 
desired, but it is really too bad for the Albany 
Express to call it a ‘‘ half-way court! ” 


The New York City Bar Association have framed 
and presented to the Legislature a bill to secure a 
uniform system of examination of applicants for ad- 
mission to the bar. The bill proposes to amend sec- 
tion 56 of the Code of Civil Procedure so it shall 
read as follows: 

“Section 56. From and after September 1, 1891, a citi- 
zen of the State, of full age, applying to be admitted to 
practice as an attorney or counsellor in the courts of 
record of the State, shall pass an examination which 
shall be uniform throughout the State, and be under 
the authority and in accordance with the rules to be 
established by the Court of Appeals. The Court of 
Appeals shall have full authority to appoint any 
needed examiners, and to fix their compensation, 
which shall not exceed twenty dollars a day for any 
member for each day necessarily employed in the 
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work, but the total expense of such examinations shall 
not exceed three thousand dollars a year. If it is 
found that any such applicant has complied with the 
rules established by the Court of Appeals for that pur- 
pose, aud such person is approved by the said court for 
good character and learning, the court shall certify to 
that effect, and an order may be entered on such cer- 
tificate by the Supreme Court, or by any justice 
thereof, admitting such person to practice as an attor- 
ney and counsellor in all the courts of record of this 
State. Whereupon, after qualifying as prescribed in 
section 59 of this act, such person is entitled to prac- 
tice accordingly, subject nevertheless to suspension 
from office as prescribed by law. The race or sex of 
such person shall constitute no cause for refusing such 
person admission to practice in the courts of record of 
this State as an attorney and counsellor.”’ 

The idea seems very reasonable. Under the present 
practice, of different examiners and examinations in 
the several departments, the requirements may be 
hard in one and easy in another, and a candidate 
rejected in one might try his fortune all around. The 
examiners should be a standing body, and the pro- 
posal to compensate them would encourage them to 
give the essential time and thought to the matter. 
Such an act would probably promote the efficiency 
of the bar. 


‘*Senator Ives, of New York, seeks to put an end 
to the insanity dodge of murderers by introducing 
a bill which provides that any murderer escaping 
the death penalty through the plea of insanity shall 
be confined for the succeeding ten years in a lunatic 
asylum, to prevent the possibility, for a time at least, 
of his insane freaks proving harmful.” So says a 
newspaper. Mr, Ives would better confine the ope- 
rations of his intellect to horse law and the promo- 
tion of gambling. It would be strange if he should 
persuade the lawyers in the Senate to attempt a 
scheme for the imprisonment of sane men in lunatic 
asylums, for it is presumable that they will rec- 
ognize the possibility of such a thing as temporary 
insanity and a recovery from it. We see no objec- 
tion however to such a law for the cases of those 
momentary lunatics who lynch men who their wives 
tell them have seduced them. If it were judicially 
announced that this species of insanity is to be 
regarded as incurable, it would do much to dimin- 
ish it. At all events, no law of this scope should 
be enacted without a provision for discharge on a 
judicial determination of a return of reason, and 
giving the privilege of an examination by judicial 
proceedings to this end at any time. 


There seems to be a strain of excessive paternal- 
ism in the bill introduced by Senator Sloan, ‘‘ to 
regulate the employment of women and children in 
mercantile establishments,” etc. It contains some 
commendable provisions. But the provisions that 
‘*no woman employed in any mercantile establish- 
ment shall work therein more than sixty hours in 
any one week, nor more than ten hours in any one 
day,” and that ‘‘in no case shall any woman under 
twenty-one years of age work in any such estab- 
lishment after nine o’clock in the evening or before 
six o’clock in the morning,” seem extremely unrea- 





sonable. It would be pretty hard on a woman who 


Ss ——— 
was able and willing to work extra hours on occa. 
sion, and the last provision might prohibit a minor 
scrubbing-woman from cleaning up shop after or 
before work hours, although she did no other work 
during the day! The provision that “no child under 
fourteen years of age shall be employed in any mer- 
cantile establishment” would be very hard on the 
noble army of ‘cash boys,” who are much better 
employed than the newsboys. The provision for a 
lunch-room and a dressing-room for women and 
girls employed seems rather luxurious in the case of 
small establishments employing only five persons, 
The provision for a separate water-closet for them is 
perfectly proper, but to require two additional 
rooms would in many cases be inconvenient and 
oppressive. It is evident that these provisions 
should be eliminated, and there is a good deal of 
vexatious detail exacted which we have not com- 
mented on which might well be left out. But the 
height of absurdity is reached in section 16, which 
would punish as a misdemeanant any woman who 
should work more than sixty hours in a week, or 
work before six A. M., or after nine P. M.! 





Current Comment, speaking of the Green Bag, 
says: ‘* The list of portraits is as interesting a por- 
tiom of this book as any of the other letter press, 
There great and small worthiesare ranged in demo- 
cratic fashion by alphabetical order, without regard 
to date or previous condition — David Brewer and 
Ada Bittenbender; Jerry Black and Irving Browne; 
Thomas M. Cooley and Lord Eldon; A. C, Freeman 
and Matthew Hale; Samuel F. Miller and Cyrus 
Northrup; Lord Thurlow and Catharine V. Waite.” 
We are surprised that our contemporary should 
speak of Jerry Black as a ‘‘small worthy,” espe- 
cially as he was a Pennsylvanian; and why so rough 
on old Thurlow? 





A bill is pending in the Legislature of this State 
providing for the reprinting of the Session Laws 
from 1802-1814 inclusive. The reprint has already 
been made to 1801. It is said that the official edi- 
tion of the laws in question is so scarce as to be 
almost unattainable, there being only two complete 
sets in the county of Albany, and that a complete 
set is worth $400. The Laws of 1810, for example, 
is held at $50. There are sets issued by the private 
enterprise of unauthorized printers, but these, we 
suppose, are not competent evidence in the courts, 
and it would seem proper to furnish sets with the 
requisite imprint and certificate. 

Two venerable ex-chief justices have recently 
died — John Appleton, of Maine, and Marcus Mor- 
ton, of Massachusetts. Mr. Appleton was a judge 
of the Supreme Court thirty-one years and chief 
twenty years. He was an accomplished legal scholar, 
and was instrumental in effecting several important 
changes in the law of evidence, especially in respect 
to the competency of parties and persons accused of 
crime as witnesses in their own behalf. He wrote 
on this subject with great vigor for this journal 
many years ago. 
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NOTES OF CASES. 





N Miller v. Highland Ditch Co., Supreme Court of 
California, January 5, 1891, it was held that the 
several owners of different irrigating ditches, who 
act independently of each other in the operation of 
their ditches, are not liable in a joint action for 
damages sustained by a land-owner from an over- 





flow occasioned by the combined waters of all the | 


ditches. The court said: ‘ It is clear that the rule, 
as established by the general authorities, is that an 
action at law for damages cannot be maintained 


against several defendants jointly when each acted | 


independently of the others, and there was no con- 
cert or unity of design between them. It is held 
that, in such a case, the tort of each defendant was 
several when committed; and that it does not be- 
come joint because afterward its consequences united 
with the consequences of several other torts com- 
mitted by other persons. If it were otherwise, say 
the authorities, one defendant, however little he 
might have contributed to the injury, would be liable 
for all the damage caused by the wrongful acts of all 
the other defendants; and he would have no remedy 
against the latter, because no contribution can be en- 
forced between tort-feasors. Chipman v. Palmer, 77 
N. Y. 51; 8. C., 33 Am. Rep. 566; Navigation Co. v. 
Richards, 57 Penn. St., 142; Sellick v. Hall, 47 Conn. 
260; Gould Waters, § 222; Pom. Rem., §§ 307, 308. 
The case of Blaisdell v. Stephens, 14 Nev. 17; 8. C., 
83 Am. Rep. 523, is very similar to the case at bar, 
and involved the very point under discussion. In 
that case, several defendants were sued ‘for wrong- 
fully flowing waste water from their lands to the 
injury of plaintiff's ditch, and for an injunction to 
restrain such wrongful flowing of waste water.’ It 
appeared, however, that the defendants ‘ own, oc- 
cupy and irrigate separate and distinct tracts or 
parcels of land each in his own right;’ and they 
moved for a nonsuit upon the ground that it did 
not appear that the injury complained of ‘was the 
result of the joint or concurrent act of defendants.’ 
The trial court overruled the motion, and, on ap- 
peal the Supreme Court of Nevada held that the 
nonsuit should have been granted, and said in its 
opinion: ‘ The general principle is well settled that 
where two or more parties act, each for himself, 
in producing a result injurious to plaintiff, they 
cannot be held jointly liable for the acts of each 
other.” On rehearing however it was held that the 
injunction against defendants was proper; but the 
judgment, so far as it awarded damages, was re- 
versed. The principle has not been changed in 
this State, either by statute or judicial decision. 
The latest authority on the point here is People v. 
Mining Co., 66 Cal. 138. That was a case where it 


was sought by the equitable remedy of injunction, 
to restrain the commission of acts similar to those 
complained of in the case at bar; and the appellant 
sought to invoke, as against the injunction, the 
principle above stated as applicable to actions at 
law for damages. This court held however that the 
rule did not apply to the equitable remedy; but it 








expressly stated that it would apply to an action 
for damages. Counsel for appellant, in support of 
their position, had cited a numbef of cases; and, in 
alluding to them, this court said as follows: ‘ Each 
of those cases was decided upon the principle that 
where several persons acting independently of each 
other, engage in the commission of wrongful acts, 
the torts are distinct and not joint; and each is 


| only severally liable for the injury caused by his 


own acts, and not for the torts of others with whom 
he was not acting in concert. There can be no 
doubt of the correctness of that principle, and of its 
applicability to an action at law for the recovery of 
damages for the violation of a private right.’ It may 
be contended that the earlier case of Z/i/lman v. New- 
ington, 57 Cal. 56, established a different doctrine; 
but it must be remembered that the main purpose 
of that action was to procure and maintain an in- 
junction. The judgment awarded only nominal 
damages — $1. Before that time, there had been 
some doubt whether several wrong-doers, acting in- 
dependently, could be joined in an equitable pro- 
ceeding to procure an injunction against all; and 
indeed it had been once held in this State (Keyes v. 
Water Co., 53 Cal. 724) that it could not be done. 
The language of the court in Hillman v. Newington, 
must therefore be considered as referring especially 
to the right of equitable remedy. There was prac- 
tically no question of damages before the court, and 
no question was raised as to the distinction between 
the equitable and the legal remedy. The case is re- 
ferred to in the opinion of the court in the later 
case*of People v. Mining Co., above mentioned, where 
Hillman v. Newington is evidently considered as set- 
tling only the equitable remedy. And of course the 
distinction is very plain between holding one de- 
fendant liable for the past wrongs of all the others, 
and simply enjoining all from committing wrong in 
the future. We think therefore that under the law 
as clearly settled, the joint judgment against the 
defendants for damages is erroneous.” 


In Abrahams v. Deakin, English Court of Appeal, 
63 L. T. Rep. (N. 8S.) 690, Esher, M. R., said: ‘In 
this case a barman in a public-house in London 
found two gentlemen coming to the house, one of 
whom tendered him by mistake a ten-mark German 
gold piece instead of a half-sovereign; the barman 
at the time saw that it was not a half-sovereign and 
would not give change for it, but gave it back and 
received instead a real half-sovereign, for which he 
did give change. These gentlemen, after staying a 
short time longer, then went away; the barman, for 
some odd reason, followed them, aud having found 
a policeman, then and there directed the policeman 
to arrest them, which he did. The barman there- 
fore was undoubtedly liable in damages. The ques- 
tion however in this action is whether his master is 
also liable for this wrongful act. It appears from 
the evidence that the barman managed the bar when 
his master was absent, but he was not in any sense 
the general manager of the business; the defendant, 
when he said that this man was his manager, did 
not mean that he was the general manager of his 
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business. Now, did the fact that he was the man- 
ager of the bar give him authority from his master 
to order the arrest of the plaintiff? No evidence 
was given of any general custom in the trade to 
give barmen any such authority. If any such evi- 
dence had been given it would have been for the 
jury to say whether the authority had been given in 
this case, but no such evidence was given. The 
only evidence given was that he was the manager of 
the bar. Can a jury, upon that fact alone, find that 
he had authority to arrest ? It is said that a publi- 
can runs a greater risk of being cheated with false 
money than other tradesmen; but no evidence of 
that being so was given. For myself I do not think 
that it is so, or that a publican runs any more risk 
than a jeweller or large draper of beiig robbed or be- 
ing cheated with bad money. Even if any such evi- 
dence had been given, I do not think it would have 
been sufficient to warrant the jury in finding that 
this barman had authority to arrest. The only evi- 
dence then is that this man was the manager of the 
bar, and that his master was absent. Is that suffi- 
cient evidence to warrant the jury in finding that 
he had authority to arrest ? I think not. We have 
clear guiding authorities upon this point. This is 
not the case of a railway company, but a very dif- 
ferent case. The case of Allen v. London & South- 
western Ry. Co. L. R., 6 Q. B. 65, is very strong au- 
thority; there it was held that if a person did an 
act which he was autlidrized to do, but did it on his 
own behalf, his employer was not liable; and upon 
the other point, as to the authority of a servant to 
act in furtherance of his employer’s interest to ‘pro- 
tect his property, Blackburn, J., says: ‘On these 
facts it may be fairly said, that the booking clerk 
has an implied authority to do all acts which are 
necessary for the protection of the property intrusted 
to him. Iam inclined to think that if a man in 
charge of a till were to find that a person was at- 
tempting to rob it, and he could not prevent him 
from stealing the property otherwise than by taking 
him into custody, the person in charge of the till 
might have an implied authority to arrest the of- 
fender; or, if the clerk had reason to believe that 
the money had been actually stolen, and he could 
get it back by taking the thief into custody, and he 
took him into custody with a view of recovering 
the property taken away, it might be that that also 
might be within the authority of a person in charge 
of atill. Iam not however prepared to pronounce 
a decided opinion upon these supposed cases; the 
present case is altogether different. There is a 
marked distinction between an act done for the 
purpose of protecting the property by preventing a 
felony or of recovering it back, and an act done for 
the purpose of punishing the offender for that which 
has already been done. There is no implied au- 
thority in a person having the custody of property 
to take steps to punish a person. * * * The act 
of punishing the offender is not any thing done 
with reference to the property; it is done merely 
for the purpose of vindicating justice.’ This judg- 
ment is distinct that there is no implied authority 





to arrest for the purpose of punishment. Then there 
is the case of Bank of New South Wales v. Owston, 4 
App. Cas. 270, in the Privy Council, which, though 
not binding upon us, is of the greatest possible 
weight. In that case the considered judgment of 
Sir Montague Smith declares that the mere fact of a 
man being the manager for another does not give 
him authority to authorize an arrest or prosecution 
for the purpose of vindicating the law. That case 
seems to me to be decisive of the present case, and 
I adopt the judgment in every part. Applying it 
to the present case, here a man who was only a 
manager thought that a person was trying to pass 
bad money; he pursued him, not in order to get 
back his master’s money, for he had refused the bad 
money and received good money, or to protect his 
master’s property, for there was nothing to protect, 
and gave him into custody; practically he was act- 
ing on his own behalf only. There was no evidence 
of an implied authority to arrest sufficient to be left 
to the jury, and this case ought not to have been 
left to the jury. This motion must be granted, and 
judgment entered for the defendant.” Lopes, L. J., 
and Kay, L. J., concurred. The latter said: ‘If 
aservant had an implied authority to punish for 
the purpose of deterring others, he would have au- 
thority to flog, libel or thrash offenders. That is 
palpably absurd; but the argument of the respond- 
ent would carry it to that extent.” See note, Weed, 
Parsons & Co. edition N. Y. Rep., Book 7, p. 370; 
compare Lynch v. Met. Zl. Ry. Co., 90 N. Y. 77; 
S. C., 48 Am. Rep. 141. Mali v. Lord, 89 N. Y. 381, 
and Mallach v. Ridley, 43 Hun, 336, agree with the 
principal case. 


In People v. Fishbough (Emma) 58 Hun, 404, the 
court observed: ‘‘ This was an action for the recov- 
ery of a penalty under the following statute: ‘No 
person shall at any time, in this State, kill or 
expose for sale, or have in possession after the 
same is killed, any eagle, woodpecker, night-hawk, 
yellow bird, wren, martin, oriole or any song bird 
under a penalty of five dollars for each bird so 
killed, exposed for sale or had in possession.’ Laws 
1879, chap. 534, § 12, as amended by chap. 584, 
Laws 1880. The action was tried before a judge 
without a jury, and he found upon facts made and 
stipulated by the parties that the defendant had in 
her possession for sale seventeen live yellow birds 
on the 18th day of May, 1889, at the city of Brook- 
lyn, and thereupon decided that the plaintiff was 
entitled to judgment against the defendant for $85, 
besides the costs of the action. The defendant has 
appealed from the judgment entered upon such de- 
cision, and her contention is that the statute re- 
ceived an improper construction and application at 
the Circuit, her insistence being that the words 
‘expose for sale,’ as well as the words ‘have in 
possession,’ are qualified and limited by the words 
‘after the same is killed.’ The statute, like many 
others, is obscure, and its intent is uncertain. 
Whether the exposure for sale, as well as the pos- 
session, relates to dead birds, or whether the ex- 
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posure for sale has relation to birds which are alive 
as well as such as are dead, is by no means clear, 
When this law was made it had become customary 
and fashionable to ornament the bonnets of ladies 
with birds of gay and gaudy plumage, and the 
great demand thus created led to the procurement 
of such birds in quantities which threatened their 
extinction. The eagles and the song birds had also 
become scarce, and were rapidly diminishing in 
numbers, and it was the design of the Legislature 
in the enactment of this law to preserve all such 
birds. Such being the evil at which this statute 
was aimed, it should be allowed full scope and ope- 
ration, and receive a construction which will secure 
the execution of the intention of the Legislature. 
One mode of obtaining birds for ornamentation 
seems to have been to capture them alive and sell 
them to dealers, who can then supply the trade as 
the birds are required; and if that can be done with 
impunity without falling under the condemnation 
of the law, then the statute fails to prevent the 
capture of live birds or their sale, and so fails to 
prohibit one method of their destruction. We think 
the statute should receive a broader construction, 
and one which will condemn the exposure for sale 
of any of the birds covered by the language of the 
law, the same as if it had read ‘no person shall ex- 
pose for sale any eagle,’ etc.” 


Ee 


THE PERSONAL LIABILITY OF FIDUCI- 
ARIES FOR INTEREST. 


II. 

Section 18. [Brp. CoNTINUED.—A guardian is lia- 
ble for a failure to account to his ward on his arfival 
at his majority, and often a penalty, besides interest, 
is inflicted for not so doing. Stroup v. State, 70 Ind. 
495; Boldridge v. State, 69 id. 166. Where a guardian 
used his ward’s money in his own business he was held 
liable for compound interest until the ward arrived at 
full age, and for simple interest only thereafter; for it 
was the duty of the ward to require him to account 
for it on his reaching his majority, and if he failed to 
do so, he could not insist on compound interest being 
assessed for the time he so failed. ‘Tanner v. Skinner, 
ll Bush, 120; Clay v. Clay, 3 Metco. (Ky.) 554. See 
Fidge v. State, 3 G. & J. 103; S. C., 20 Am. Dec. 463. 
And a guardian is not liable for interest pending ex- 
ceptions to his report, unless he used the money, and 
then for only simple interest. Matter of Mott, 26 N. J. 
Eq. 509. See Garland v. Norman, 50 Miss. 238; Hen- 
dricks v. Huddleston, 5 S. & M. 422; Gott v. Barnard, 
44 Md. 339; butis from the time of the coming in of 
= auditor’s report. Moore v. Beauchamp, 4 B. Mour. 

SEcTION 19. TRruUSTEE.—A trustee to invest money 
must follow the requirements of the instrument creat- 
ing the trust and invest it, or he will be liable for in- 
terest. Glenn v. Cockey, 16 Md. 446; Clark v. Ander- 
son, 10 Bush, 99. Such is the case of an executor or ad- 
ministrator who is directed by the will to make the 
investment; and in this respect he does not differ from 
& trustee (Eliot v. Spurrell, 114 Mass. 404; Gilman v. 
Gilman, 2 Lans. 1); but * only from the time when the 
legacy, as such, ought to have been invested.’’ King 
v. Talbot, 40 N. Y. 92. Where a trustee held funds to 
pay debts, it was held that he was not liable in the 
absence of proof of user. Fulton v. Davidson, 3 Heisk, 
614. Yet where one received money to pay debts, paid 





some and refused to pay others, claiming the money 
for various reasons, which he failed to establish, it was 
held that he was liable for interest from the time he 
ought to have paid the money out. Jenkins v. Doolit- 
tle, 69 Ill. 415. 

SECTION 20. AGENT; ASSIGNEE; RECEIVER. — An 
agent receiving money on bis principal's account must 
pay itovertohim. Bassett v. Kinney, 24 Conn. 267; 
S. ©., 68 Am. Dec. 161. Where an agent had to keep 
large sums constantly available for his principal, he 
was charged with interest only at the rate of six per 
cent, although he mingled some of the property of his 
principal with his own, and used it in his own busi- 
ness; and although money was bringing at the time 
ten per cent interest. Rochester v. Lewering, 104 Ind. 
562. An assignee is not bound to invest, and is not 
liable for depositing the trust money distinct from his 
own, from which he draws interest. Hess’ Estate, 68 
Penn. St. 454. Yet where a receiver deposited the 
trust fund to his private account, and when examined 
declined to make any explanation, he was charged 
with interest. Hinckley v. Gilman, etc., R. Co., 100 U. 
8. 153. A United States officer merely receiving money 
to pay out is not liable for interest in the absence of 
proof of conversion or refusal to pay over. United 
States v. Denvir, 106 U. S. 536. 

SECTION 21. Commissrons. —In case of gross neg- 
lect or unfaithfulness compensation in the execution 
of the trust is not allowed to trustees. Cook v. Lowry, 
9 N. Y. 103; Matter of Mason, 98 id. 527. So where a 
trustee had misappropriated the trust funds to his own 
use, in an action against his bondsmen, who were 
found liable for the full amount which would be due 
from the trustee upon a proper management of the 
property intrusted to him, the sureties were allowed a 
sum equal to that what would have been allowed the 
trustee as charges and commissions had he properly 
managed the estate; but such commissions were only 
allowed once where the trustee had continued to hold 
the funds for management after the parties for whom 
they were so held were entitled to receivethem. McKim 
v. Hibbard, 8 N. FE. Rep. 152. Where annual rents were 
allowed for interest, the trustee was held entitled to 
have his commissions deducted at each rent on moneys 
actually received and disbursed during the year. Van- 
derheyden v. Vanderheyden, 2 Penn. St. 287; 8. C., 21 
Am. Dec. 86; Lourin’s Estate, 11 Phila. 14 

SECTION 22. LENGTH OF TIME ALLOWED FOR IN- 
VESTMENT.—There are authorities which hold that a 
trustee or the like is liable for interest from the date 
of his reception of the money for simple interest 
(Vance v. Vance, 32 La Ann. 186; Re Cardwell, 55 Colo. 
137; Bryant v. Craig, 12 Ala. 354 [under statute]); and 
others so hold in the absence of any evidence of its 
non-investment. McNeill v. Hodges, 83 N. Y. 504. But 
the true rule is that he is liable only for unreasonable 
delay in case of a failure to invest (Minure v. Cox, 5 
Jobns. Ch. 441; S. C., 9 Am. Dec. 313); and is entitled 
to a reasonable time after the receipt of the money 
within which to make the investment. Gott v. Culp, 
45 Mich. 265; 2 Am. Prob. Rep. 64. But there is no 
absolute rule. Thus it has beeu said: ‘It would be 
laying too heavy a hand upon executors, to charge in- 
terest from the moment money was received. In some 
cases executors are allowed a year to look out for some 
due appropriation of the money, and in others it would 
be unreasonable.”” Dunscomb v. Dunscomb, 1 Johns. 
Ch. 508; S. C., 7 Am. Dec. 504. In determining what 
is a reasonable time, the court will look at the circum- 
stances of each case. Barney v. Saunders, 16 How. 542. 
Thus if the money is to be invested in public securities 
which can be obtained in the market at the regular 
market value, thirty days has been deemed sufficient, 
Gilman v. Gilman, 2 Lans. 1; Jn re Thurston, 57 Wis. 
104. Soin the case of an ordinary investment, not in 
public securities, three months have been held sufli- 
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cient. Clark v. Anderson, 10 Bush, 99. The civil law 
allowed six months .(Dig. 26, 7, 58; Domat, 1. 2, tit. 
Trustee, ch. 3, § 23; Voet, lib. 26, tit. 7, § 9); and this 
rule has been very generally accepted as the proper 
time allowable for an ordinary investment, in the ab- 
sence of a showing that it was not sufficient. Grlman 
v. Gilman, 2 Lans. 1; Ringgold v. Ringgold, 1 H. & G. 
11; 8. C., 18 Am. Dec. 250; Say v. Barnes, 1S. & R. 
112; 8. C., 8 Am. Dee. 679; Bond v. Lockwood, 33 Ill. 
221; Bogart v. Van Velsor, 4 Edw. Ch. 722; Worrall’s 
Appeal, 22 Penn. St. 44; King v. Berry, 2 Green Ch. 
261; Voorhees v. Stoothoff, 6 Halst. 145; Frey v. Frey, 
17 N. J. Eq. 71; Dunscomb v. Dunscomb, supra; De 
Peyster v. Clarkson, 2 Wend. 77; Halstead v. Hyman, 
3 Bradf. 426; Schieffelin v. Stewart, 1 Johns. Ch. 620; 
S. C.,7 Am. Dee. 507. In the case of an executor he 
was charged with interest thirteen months after the 
issuing of his letters of administration. Smithers v. 
Hooper, 23 Md. 273. In another case an administrator 
was charged with interest on the amount of the sale 
bill from the end of the current year in which it be- 
came due. Davis v. Wright, 2 Hill (S. C.), 560. But see 
Clyde v. Anderson, 49 Mo. 37, and Anderson v. Gregg, 
44 Miss. 170. In the case of a conversion he is un- 
doubtedly liable for the whole time of the conversion 
(Union Bank of Georgetown v. Smith, 4 Cr. C. C. 509; 
Jacob v. Emmett, 11 Paige, 142); but some cases hold 
from the date of the receipt of the money, regardless 
of the date of its conversion. Scott's Estate, Myrick’s 
Probate (Colo.), 168. But in fact there is no unvarying 
rule as to the time which must elapse before interest 
will commence running. Jn re Thurston, 57 Wis. 104. 

SecTION 23. RATE OF INTEREST CHARGEABLE. — 
The legal rate of interest in this State is six per cent 
per annum, and although parties are allowed to con- 
tract for any rate not exceeding ten per cent, courts 
cannot allow more than six per cent where it has not 
been specifically agreed upon. The guardian should 
render to the County Court accounts, and where he 
has used the money of his ward he should charge him- 
self with interest from the time he has received it. 
At such rendering of an account the interest should be 
made a part of the principal, and the interest computed 
on the balances in the guardian’s hands up to the next 
annual rendition of his account. We are satisfied that 
this mode of stating an account between a guardian 
and his ward, under such circumstances, will result 
in practical justice. The ward runs no risk from an 
investment. His money is at no time idle, and he pays 
no commissions for investing, collecting and reinvest- 
ing, and no expenses attendant thereon. The mode 
has been approved by the most enlightened jurists, and 
places the ward in the condition, as nearly as may be, 
in which a conscientious discharge of the trust would 
have placed him. The guardian cannot reasonably ob- 
ject to it. His duty requires that he should make the 
interest a part of the principal at the end of each year. 
Having used the money, he may justly be regarded as 
a borrower upon such terms as will discharge his duty 
to his ward.’’ Bond v. Lockwood, 33 Ill. 222. This 
rule, it will be observed, charges the guardian with 
compound interest. 

Section 24. Isprp. ENGLisH cAsEs.—In England, 
in respect to the balance in the executor’s hands, which 
he ought to have laid out, either in compliance with 
the express directions of the will, or from his general 
duty, where the will is silent on the subject, he is 
chargeable with four per cent only (Dornforth v. Dorn- 
forth, 12 Ves. 150, notes (2d ed.); 8. C., cited, 1 Modd. 
302; Tebbs v. Carpenter, id. 307; Rocke v. Hart, 11 Ves. 
58: Ashburnham v. Thompson, 13 id. 401; Sutton v. 
Sharp, 1 Russ. 151; Melland v. Gray, 2 Coll. 295); and 
in order to induce the court to charge more, a special 
case must be made. Mousley v. Carr, 4 Beav. 49; Hock- 
ing v. Nicholls, 1 Y. & C. 478. Butif he applies it to 


his own use, or in his trade, he is chargeable with five 





per cent, in order to cover any profits he may have 
made of it. Mousley v. Carr, supra. In such an in- 
stance the court takes it for granted that he has made 
five per cent, and it devolves upon him to show the 
contrary. Rocke v. Hart, 11 Ves. 61. If the trustee 
has a bank account, aud places the trust funds in it in 
his own name, thus increasing the balance in his favor 
and acquiring additional credit, and enjoying in his 
business the advantage naturally arising from that cir- 
cumstance, he is considered as having employed the 
money for his own benefit, and is chargeable with in- 
terest at five percent. T'reves v. Townshend, 1 Bro. 
385. See Rocke v. Hart, 11 Ves. 61; Sutton v. Sharp, 1 
Russ. 151; Westover v. Chapman, 1 Coll. 177; /n re Hil- 
liard, 1 Ves. Jr. 90; Melland v. Gray, 2 Coll. 295. But 
see Perkyns v. Boynton, 1 Bro. 375; Brown v. Southouse, 
3 id. 107. Where trustees had a discretion in laying out 
funds, either to invest them in lands or to loan them 
to solvent persons, and they loaned them to one of 
themselves at four per cent, when five might have been 
had in suitable government securities, they were 
charged five. Forbes v. Ross, 2 Cox, 113; 2 Bro. 430. 
So where a will directed that the money be placed in 
public funds, or upon mortgages, or other good securi- 
ties, and to pay the dividends and interest to certain 
persons for life, and after their death to dispose of the 
capital in acertain mode; and the trustee called in 
part of the property which was out on security, used 
it generally in his trade, and in various transactions 
in the public funds, paying only the dividends of the 
stock to the persons entitled to it under the will, and 
lent part to his son, he was charged with five per cent 
upon the balance in his hands. Piety v. Stace, 4 Ves. 
620. See also Pocock v. Reddington, 5 id. 794; Bate v. 
Scales, 12 id. 402; Moosley v. Ward, 18 id. 581; Bick v. 
Motley, 2M. & K. 312; Munch v. Cockerell, 9 Sim. 339; 
5M. & Cr. 178, 220. 

SECTION 25. IBip. RULE AS TO SIMPLE INTEREST 
IN AMERICA. —In this country the courts adhere to 
the rule that they cannot charge more than the legal 
rate of interest, although by a contract private indi- 
viduals may bind themselves to a higher rate. Bond 
v. Lockwood, 33 Ill. 222. In case of property a trustee 
is liable for the current rate on the kind it is. Hnglish 
v. Harvey, 2 Rawle, 305; Zn re Davis, 62 Mo. 450; Whit- 
ney v. Peddicord, 63 Ill. 249; Christie's Estale, 1 Tuck. 
Surr. 81; Lowrin's Estate, 11 Phila. 14; Inve Herteman, 
15 Pac. Rep. 121. Soif the order of settlement does 
not charge him with interest, yet if he use it thereaf- 
ter he is liable for interest at the legal rate (McClendon 
v. Gormillon, Dudley [S. C.], 48); and if the trustee al- 
lows another to use the funds, he is liable for the legal 
rate. Brown’s Estate, 11 Phila. 27. If he is to apply the 
interest to acertain object, and fails to do so, he is 
liable for interest upon that interest. Lenoir v. Winn, 
4 Des. 65; S. C., 6 Am. Dec. 597. 

SecTION 26. COMPOUND INTEREST. — It has else- 
where been stated that a trustee using the trust funds 
is chargeable with the greatest profits it was possible 
for him to have made under the circumstances. 
Breckenridge v. Holland, 2 Blackf. 377. In order to 
enforce this several of the courts have adopted this 
rule that compound interest will be assessed, or inter- 
est with rests, upon the presumption that the party 
against whom relief is sought has made that amount 
of profit which persons ordinarily do make in trade. 
Altorney-General v. Alford, 4 De G., M. & G. 843; 
Mayor of Berwick-upon-Tweed v. Murray, 7 id. 487. 
Thus it has been said: ‘In the application of this rule 
to the varied transactions of business it is sometimes 
impracticable to trace out and apportion the profits 
derived by a trustee from the employment of trust 
funds along with his own, and in such cases the court 
fixes upon a rate of interest as the supposed measure 
or representation of the profits, and assigns it to the 
trust fund. Although the rate of interest thus fixed 





— se oo 


i tt i ee et el ee ee a ee ee i a ee ek ee ee 





e 
I~ 


2 








THE ALBANY LAW JOURNAL. 147 











by courts as the representative of profits may not be 
exacted theoretical justice between the parties, it is 
the nearest approximation thereto that courts are able 
to arrive at.’’ Bond v. Lockwood, 33 Ill. 221. On the 
other hand some of the cases declare that it is assessed 
“as a punishment,” in addition to the ground pre- 
viously stated. Barney v. Saunders, 16 How. 542. 
SecTION 27. WHEN COMPOUND INTEREST IS AS- 
sEsseD.—On speaking of the rate assessed, it was said, 
with reference to simple interest, that ‘* where the 
failure of a trustee in his duty is willful, or character- 
ized by bad faith, the highest rate of interest should 
be imposed. But where good faith and honest mis- 
take concur, the rate of interest rests in a discretion 
that permits the consideration of all the circumstances 
which shows that substantial justice can be done to the 
cestui que trust, by allowing a less rate.’’ King v. Tal- 
bot, 40 N. Y. 95. Soin reference to compound interest it 
was said by another court: ‘* When the guardian fails to 
account for what profits he has received, or has him- 
self become the borrower of the fund, he has by his 
own fault, and by a breach of his trust, put himself in 
condition where he cannot complain if he is charged 
with the highest rate of interest allowed by the law of 
the land where he administers his trust. To charge 
him, under such circumstances, with a rate of interest 
less than the highest legal rate, would be to hold out 
inducements to guardians either to become borrowers 
of the ward’s funds, or to refuse to account for the 
profits actually received. Courts have, in case of a 
breach of trust, to make it certain that the ward re- 
ceived all the profits, charged the guardian with com- 
pound interest, and sometimes with a rate of interest 
higher than the legal rate. Furwell v. Steen, 46 Vt. 678. 
So in another case it was said that ‘‘ where the execu- 
tor has let the money lie, and heedlessly neglected to 
make it productive, the court may not visit him with 
aheavy penalty; but where, instead of acting for the 
interest of the estate, he has used the money for his 
own purposes, or for his own private gain, then the 
highest rate of interest allowed by the law may well 
be imposed.”’ Jn re Davis, 62 Mo. 450. In Wisconsin it 
was said: ‘* The result of all the authorities seems to be 
that only in cases of fraud or flagrant breach of trust 
should the guardian be charged with compound inter- 
est. But if he fails to invest the trust fund ia his hands 
so as to derive an income from it where he should have 
done so, he should be charged with simple interest at 
the legal rate, although such failure may not have been 
the result of any fraudulent intent or willful disregard 
of his duty. These are believed to be just and salutary 
rules, and we do not hesitate to adopt them as the law 
of this case and other cases like it.’”” In re Thurston, 
57 Wis. 104. By the Supreme Court it has been said: 
“On the subject of compounding interest on trustees, 
there is not, and indeed could not well be, any uniform 
tale which could justly apply to all cases, where a 
trust to invest has been grossly and willfully neglected ; 
where the funds have been used by the trustees in 
their own business, or profits made of which they give 
no account, interest is compounded as a punishment, 
or as a measure of damages for undisclosed profits, and 
in place of them. For mere neglect to invest, simple 
interest only is imposed.”’ Barney v. Saunders, 16 
How. 542; Mayor of Berwick-upon-T'weed v. Murray, 
hg G., M. & G. 497; Bradford v. Bodfish, 39 Iowa, 
Section 28. INnsTances.—Where an administrator 
mingled the trust funds with his own, used them in 
speculation for his own profit, and collected notes due 
the estate and bearing interest, without accounting 
for the interest so collected or for any interest or 
profits realized by him in the use of the fund, he was 
charged with compound interest at eight per cent, with 
annual rests. The court remarked that ‘‘the annual 
rest is one which can hardly be sustained in a case of 








honest administration unless it be shown that the 
amount so ascertained was actually received.” Hook 
v. Payne, 14 Wall. 252. So where an administrator 
held the funds for ten years after the debts were paid, 
having never less than $33,000, which he used in his 
business, and in making large loans for his private bene- 
fit, compound interest was charged. Schieffelin v. Stew- 
art, 1 Johns. Ch. 620; 8. C.,7 Am. Dec. 507; Johnson v. 
Hedrick, 33 Ind. 129; S. C.,5 Am. Rep. 191. In Missouri, 
if there be no unreasonable delay in an administra- 
tor or partner in collecting or paying out, be is not 
chargeable with interest (Gregory v. Menefee, 83 Mo. 
413); and on money used and not reported, ten per 
cent with annual rests has been charged. Williams v. 
Pettigrew, 62 Mo. 472. Where there was unreasonable 
delay in making settlement, ten per cent, with three 
rests in fifteen years, was approved (Scott v. Crews, 72 
Mo. 268); but that compound interest may be inflicted 
by way of punishment, has been repudiated in that 
State. Cruce v. Cruce, 81 Mo. 684. In a recent case 
there, compound interest at six per cent, with annual 
rests, was charged (Bobb v. Bobb, 25 Cent. L. J. 126), 
in a case of user of the funds by atrustee. See Frost 
v. Winston, 32 Mo. 489. In Kentucky interest was 
compounded every two years, in one case. Clark v. 
Anderson, 10 Bush, 99. A refusal to account when 
called upon has been deemed a proper reason for as- 
sessing compound interest. Myers v. Myers, 2McCord, 
214; S. C., 16 Am. Dec. 648. In another Kentucky 
case compound interest was refused from the time of 
settlement. Finnell v. O’ Neal, 13 Bush, 176. It may 
be stated as a general rule that in cases of user of the 
trust funds by the trustee he will be charged com- 
pound interest, or annual rests will be made in ascer- 
taining the amount due. Burdick v. Garrick, 5 L. R. 
233; 39 L. J. (Ch.) 369; Lansing v. Lansing, 31 How. 
Pr. 64; 1 Abb. N. S. 288: 45 Barb. 191; Garniss v. 
Gardner, 1 Edw. Ch. 130; Ringgold v. Ringgold, 1H. & 
G. 11; 8. C., 18 Am. Dec. 250; Cramp’s Estate, 6 Mo. 
App. 563; Boynton v. Dyer, 18 Pick. 1; Wright v. 
Wright, 2 McCord Ch. (S. C.) 185; Karr v. Karr, 6 
Dana, 3; Jn re Merrifield, 4 Pac. Rep. 1176 (7 per cent); 
DeCordova v. DeCordova, 4 App. Cas. 692; 33 Moak, 
468 (6 per cent simple interest); Eliot v. Sparrell, 114 
Mass. 404 (legacy, failure to invest as required by will, 
annual rests without taxes); Freeman v. Freeman, 4 
Redf. 211; Say v. Barnes,1 8. & R. 112; 8S. C.,8 Am. 
Dec. 679 (user, compounded every six months). In 
Pennsylvania it was said that user in his business may 
call down upon a trustee more than compound inter- 
est, and his commissions be disallowed; but it must be 
a very gross and willful act on his part to require it. 
Norris’ Appeal, 71 Penn. St. 106. The general rule fol- 
lowed: Troup v. Rice, 5& Miss. 278; 1 Am. Prob. Rep. 
18; Hough v. Harvey, 71 Ill. 72; Bowles v. Drayton, 1 
Des. 489; Clemens v. Caldwell, 7 B. Monr. 171; Salis- 
bury v. Colt, 27 N. J. Eq. 492. 

SEecTION 29. IBID. CONTINUED.—The rule charg- 
ing compound interest is recognized in England 
(Raphael v. Boehm, 11 Ves. 92; 13 id. 407, 590), in the 
case of an express trust to accumulate, in order to 
place the cestui que trust ‘‘as near as possible in that 
situation which they would have been if the trust had 
been executed.”’ Mosely v. Ward, 11 Ves. 581 (interest 
on yearly balances). Where a mortgagee in receipt of 
rents and profits, under a covenant that he should re- 
ceive them till his debt should be satisfied, received 
more than his debt and retained the surplus in his 
hands for a considerable time, he was ordered to pay 
it into court with interest on the amount and on the 
annual balance in his hands from the time of his re- 
ceiving notice from a subsequent mortgagee that he 
should hold him chargeable with interest, unless he 
would show that the money was paid over in aid of 
other incumbrances. Archdeacon v. Bowes, 13 Price, 
353. For other English cases see Stockpoole v. Stock- 
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poole, 4 Dow. 209 (annual rests on amount over and 


above sums necessary for the indebtedness of the es- 
tate); Wilson v. Carmichael, 2 Dow. & Clerk, 58; 
Walker v. Woodward, 1 Russ. 107. Yet where the 
executor unnecessarily sold out stock, kept large bal- 
ances in his hands, and resisted payment of debts by 
a false pretense of outstanding demands, only five per 
cent simple interest was charged, for it was said, to 
mske a case for compound interest, it ought to go 
much further. Crackelt v. Bethune, 1 Joe. & Walk. 
586. See T'ebbs v. Carpenter, 1 Modd. 290; Dornford v. 
Dornford, 12 Ves. 127. But see the case of Heighington 
v. Grant, 5 M. & Cr. 258, which establishes a more strict 
rule. Additional American cases, see Jennison v. 
Hopgood, 10 Pick. 77. In Vermonta guardian received 
some securities bearing annual interest and subse- 
quently received other securities bearing simple inter- 
est, and still later collected them all, and mingled the 
money with his own, rendering no account of the 
exact amount of interest he received before mingling 
the money. He made some investments in stocks and 
real estate from this fund, from which he received 
more than six per cent, but the funds of the trust 
could not be traced directly and wholly into any of 
those transactions. He was held liable for interest on 
the whole amount of the trust fund, but not for com- 
pound interest and not allowed compensation. Far- 
well v. Sleen, 46 Vt. 678. Yet where a testutor directed 
his estate to be sold on certain terms of credit, and 
the proceeds invested in stock and accumulated for 
minors, and the executors sold the estate but made no 
investment or accounting, they were charged with the 
amount of the sale and interest from the expiration of 
the credit, with annual rests. Edmonds v. Crenshaw, 
Harper Eq. 224. So where an executor failed for sev- 
eral years to separate a legacy, as directed by the will, 
from the estate and invest it, he was charged with 
compound interest. Salisbury v. Colt, 27 N. J. Eq. 492; 
10 C. E. Green, 203. 

Section 30. Isprp. CONTINUED. — Simple neglect 
to invest does not always call for compound interest 
(English v. Harvey, 2 Rawle, 305; Slade v. Slade, 10 Vt. 
192; Harland’s Case, 5 Rawle, 323; Bybee v. T'herp, 4 
B. Monr. 313; Estate of McCall, 1 Adm. 357 [executor 
not on balances after first year, it was said]); although 
this is not the invariable rule, as we have elsewhere 
seen. Bowles v. Drayton, 1 Des. 489; S. C., 1 Am. Dee. 
689; Hough v. Harvey, 71 Ill. 72. Perhaps the turning 
point is in case of gross negligence. Nor does the 
mere mingling of the trust funds with his own always 
call down upon him a charge of compound interest; 
for if he shows he made less than the legal rate, using 
prudence in the investment, he will be charged with 
no more than he made. Perkins v. Hollister, 7 Atl. Rep. 
605; Jnre Herteman, 15 Pac. Rep. 121; Lourin’s Estate, 
11 Phila. 14; Bourne v. Maybin, 3 Woods C. C. 724; 
Eliot v. Sparrell, 114 Mass. 404; Bowles v. Drayton, 1 
Des. 489; Black v. Blakeley, 2.McCord Ch. 1; Diffen- 
derfer v. Winder, 3G. & J. 311; Utica Insurance Co. v. 
Lynch, 11 Paige Ch. 520. Where an administrator had 
an annual balance of $5,000 on hand for twenty years, 
and used it in his business, he was not charged with 
compound interest. DePeyster v. Clarkson, 2 Wend. 77. 
So where he had regularly received dividends on stock 
and used them without accounting for the amounts so 
used or the profits realized on their use, compound in- 
terest was not assessed. Garniss v. Gardner, 1 Edw. 
Ch. 128. So where money was mingled by a solicitor 
with his funds, compound interest was refused, be- 
cause no presumption was raised that profits equal to 
compound interest were realized. Burdick v. Garrick, 
5 Ch. App. 241, denying that it was imposed as a pen- 
alty. Attorney-General v. Alford, 4 DeG., M. & G. 843; 
explained in Mayor of Berwick-upon-7'weed v. Murray, 
7 id. 497. Whete au executor collected some notes that 








sum, and never charged himself with its receipt, he 
was charged the amount of the notes and with inter. 
est thereon from their maturity, compound interest 
at ten per cent being refused. Crump v. Gerock, 40 
Miss. 765. Where an executor invested the trust funds 
in Confederate bonds, he was held liable for interest 
on theamount invested. Lockhert v. Horn, 3 Woods 
Cc. C. 542. But see McCullough v. Johnson, 61 Ga. 554, 
In an early case it was said that an executor wag 
chargeable from the end of each year for the balance 
then remaining in his hands, but not carried to the 
balance of the succeeding year. Granberry v. Gran- 
berry, 1 Wash. (Va.) 246; S. C.,1 Am. Dee. 455. 
Section 31. MISCELLANEOUS. — Where a trustee 
kept no account of the trust fund, used the securities 
transferred to him in his own business, changed them 
from time to time, realized profits by the change, of 
which he rendered no account, in his account charged 
items of expenditure which were unfounded in fact, 
he was charged with interest at the legal rate on that 
part of the fund to the income of which the plaintiff 
was entitled, with annual rests. Cook v. Lowry, 95N. 
Y. 103; Matter of Mason, 98 id. 527. Where a distribu- 
tion was unreasonably delayed, and the distributee 
lived with the executor, it was held that she was not 
entitled to interest. Riddle v. Riddle, 5 Rich. Eq. 
(S. C.) 31. Under a statute providing that the rate of 
interest to be paid by executors shall be fixed by the 
court, not exceeding the legal rate for the time being, 
the courts refused to award any thing but simple in- 
terest. Morris’ Appeal, 71 Penn. St. 106. Where funds 
were required to be kept on call pending an account- 
ing, the rate fixed by trust companies, in this case four 
per cent, was charged; but here the money could be 
invested on call at four percent. Harkin v. Teller, 3 
Redf. 316. If he use the fund under such circum- 
stances he is chargeable with compound interest. Ber- 
wick v. Halsey, 4 Redf. 18. An executor is not charge- 
able with compound interest because of the misfeas- 
ance of his co-executor. Wilmerding v. McKesson, 108 
N. Y. 329. Where an executor ana his testator were, 
prior to the death of the latter, copartners, and the 
former, without separating the interest of the latter 
in the firm property and assets, continued to employ 
and use the same in the business, he was charged with 
compound interest upon the value of the testator’s 
share. Hannahs v. Hannahs, 68 N. Y. 610; Andrew 
v. Schmitt, 26 N. W. Rep. 130 (as to requirements for 
investment). If there is a disagreement among the 
trustees as to the practicability or mode of carrying 
out the testator’s directions, it is their duty to apply 
to the court for instructions, or they will be charged 
at least simple interest. Holcombe v. Holcombe, 13 N. 
J. Eq. 413. See Mn re Kernochan, 104 N. Y. 618. 
Section 32. BURDEN OF PROOF: — The rule with 
reference to the burden of proof, to show when a trus- 
tee shall be charged with more than simple interest, 
has several times been alluded to in this article. The 
rule in all cases is not settled. In acase of neglect it 
was said that ‘“‘After a reasonable time trustees are 
prima facie liable for interest, and if they have re- 
tained money uninvested beyond such reasonable time 
the burden is upon them, on accounting, to explain or 
justify it.. If the executors in this case negligently 
omitted to make investments, or keep the fund idle 
for personal reasons, or if on the accounting they ren- 
der no explanation of the delay, interest may properly 
be charged against them.” Lent v. Howard, 89 N. Y. 
169; S. C., 3 Am. Prob. Rep. 109. If it is shown that 
he has nsed the money he is charged, usually, with 
compound interest, unless he shows clearly that the 
profits were less than compound interest would be. 
Ringgold v. Ringgold, 1 H. & G. 11; S. C., 18 Am. Dee. 
250; Fox v. Wilcocks, 1 Biun. 184; Hasler v. Hasler, 1 
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Bradf. 248; Finch v. Rayland, 2 Dev. 137; Nixon v. 
Nizon, 8 Dana, 5; Weir v. Weir, 3 B. Monr. 645. But 
see Kerr v. Kerr, 6 Dana, 3; Fulton v. Davidson, 3 


Heisk. 614. 
W. W. THORNTON. 
INDIANAPOLIS, IND. 
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RAILROADS-—CONSOLIDATION--MORTGAGE 
BONDS—RIGHT OF ACTION. 


NEW YORK COURT OF APPEALS, DEC. 2, 1590. 


POLHEMUS Y. FitcHBURG R. Co.* 

Laws of 1869, chapter 917, section 5, authorizing the consoli- 
dation of railroad companies, and providing that all debts 
and liabilities of either company, except mortgages, shall 
attach to the new corporation, and be enforced against it 
and its property to the same extent as if created by it, 
allows an action against the new company on bonds and 
coupons of one of the former companies, though they are 
secured bya mortgage on the property of the original 
debtor corporation. 


PPEAL from Supreme Court, General Term, 
Second Department. 


John H. Peck, for appellaut. 


Charles E. Patterson, John B. 
Nichols, Jr., for respondent. 


ale and George L. 


Gray, J. The plaintiff, being the holder of bonds 
of the Troy and Boston Railroad Company, has sued 
the defendant to recover upon certain due and unpaid 
interest coupons, upon the ground that by the consoli- 
dation of his company with the Fitchburg company 
the obligation of meeting that liability was assumed 
by this defendant, as the new corporation, by force of 
the act of consolidation. The defense to the suit is 
that by the terms of the statute authorizing the con- 
solidation the defendant is exempted from such a lia- 
bility. The defense is purely a technical one, and if 
allowed to prevail, will have the result, obviously 
enough, of depriving the various holders of these 
bonds of valuable property rights, which they had 
every reason to believe themselves secure in; for the 
bonds represented an obligation of the Troy and Bos- 
ton company to pay upon the principal, annually, seven 
per cent interest until the day of their maturity. As 
amatter of familiar knowledge to all, such a form of 
security, for the payment of which, according to its 
tenor, all the obligor’s franchises, properties and reve- 
hues were mortgaged, would induce the investment of 
their moneys by all who desired a well-secured cor- 
porate obligation, bearing the highest legal rate of in- 
terest, and having along period of existence. From 
the reading of the consolidation plan, as developed by 
the agreement of the companies, it is plain enough 
that a leading principle is to alter the obligation repre- 
sented by these bonds, so that no more than four per 
cent interest should be paid by the new company on 
that particular amount of indebtedness. It is also 
quite evident from this plan that the stockholders will 
gain materially by the difference in the interest pay- 
ments, and will receive from the proceeds of the Troy 
and Boston property in this consolidation av amount 
of stock measured by the saving of interest. 

The question for us to decide is whether this scheme 
is sanctioned by the statute, and if under its cover, the 
bondholders can be deprived of those rights and reme- 
dies which they had previously enjoyed. The consoli- 
dation is under and subject to the statute, and if it 
is open to such a construction as the appellant claims, 
it is difficult to see how a great wrong is not permitted. 
By an act of the Legislature, passed in 1869 (Laws, 
chap. 917), the consolidation of railroads was author- 


* Affirming 3 N.Y. Supp. 327. 





ized in certain cases, of which this is one. By its third 

section the parties to the agreement of consolidation 

are created one corporation. By its fourth section all 

the rights, privileges, exemptions and franchises of 

each corporation, and all of its property, real, personal 

and mixed, its debts and other things in action, are 

vested in the new corporation. Its fifth section reads 
as follows, viz.: ‘Sec. 5. The rights of all creditors 
of, andall liens upon the property of either of said 

corporations, parties to said agreement and act, shall 
be preserved unimpaired, and the respective corpora- 
tions shall be deemed to continue in existence to pre- 
serve the same, and all debts and liabilities incurred 
by either of said corporations, except mortgages, shall 
thenceforth attach to such new corporation, and be en- 
forced against it and its property to thesameextent asif 
said debts or liabilities had been incurred or contracted 
by it.’”’ The defense here is based on certain words in 
that section, and the argument is, in effect, that by 
the excepting of mortgages from the liabilities, which 
are made to attach to the new corporation, the bonds 
themselves, to which the mortgage was a collateral 
security, are also excepted. This seems to be some- 
what startling as a proposition, whether we view it in 
the light which a usual and correct use of the English 
language affords, or whether we view it in connection 
with the legal fact that by the consolidation a transfer 
of the properties and franchises of the debtor is ef- 
fected and its earning capacity annulled. The statute 
under which the defendant is organized was passed to 
authorize the consolidation of companies owning con- 
tinuous or connected lines of road. Naturally it has 
reference to solvent or going concerns, and the force 
of its authority is in the direction of empowering cor- 
porations to do what otherwise they could not do. 
Its evident object is to enable corporations so situated 
to unite their business means and facilities when it 
seems to their mutual advantage. For this statute, 
which we may presume to have been enacted with a 
public and liberal end in view, to be coustrued, never- 
theless, in such wise as to legalize the impairment of 
promises made to creditors, we should find language 
so unmistakable and words so explicit as to make such 
a legislative intent patent. The natural idea of such 
a statute, I take it, is that the new corporation, which 
springs from the two consolidating corporations, 
represents each one, as well in its duties or obligations 
assumed to others, as in its rights to enforce perform- 
ance by others of their obligations. The idea of a 
transfer of properties and franchises involves, as the 
correlative idea, an assumption of those duties and 
obligations which were predicated upon the possession 
and operation of such properties and franchises, and 
which gave strength and inducement to corporate 
promises. And this idea is, in my opinion, what un- 
derlies the legislative act, and not the one which the 
appellant seeks to inject into it, and which so strongly 
shocks the moralsense. The Legislature, after having 
vested in the new corporation all the rights, fran- 
chises, properties and claims of each party to the con- 
solidation agreement, proceeds, in this fifth section, 
to define the position of the creditors of each. It pre- 
serves their rights and their liens, acquired against or 
upon the property of the corporation, and each cor- 
poration is continued in existence solely for that pur- 
pose. It provides that ‘all debts and liabilities in- 
curred by either corporation, except mortgages, shall 
thenceforth attach to such new corporation, and be 
enforced against it and its property to the same ex- 
tent as if said debts or liabilities had been incurred or 
contracted by it.’”’ Omit the words ‘except mort- 
gages,” and the new corporation would fill the precise 
position toward creditors which each corporation had 
filled. What does their insertion accomplish? They 
are ill calculated to express any thing in the legal 
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charge property with the liability to make good the 
debt its owner has contracted. They may be said to 
describe a property liability, but never to describe the 
principal debt, or promise, which is evidenced by the 
promissory note or bond of the property-owner. They 
are collateral, or incident to the debt itself, and where 
made, as here, to secure the payment of bonds, they 
cannot properly be termed the debt, or liability, of the 
obligor, but only the liability charged upon his prop- 
erty. 

The argument for the appellant is that we must sup- 
ply the sense which is wanting in the words, and 
should read the clause as excepting mortgage debts, 
and that such a reading would exempt the new cor- 
poration from any liability upon the bonds of either 
corporation. I think several considerations militate 
against this course of reasoning. In the first place, it 
is a rule in the interpretation of statutes that wherea 
sense is to be supplied to inaccurate or incomplete 
words in an enactment, that sense which works an in- 
justice should be avoided. In the next place, to except 
mortgage debts from the debts and liabilities which 
are assumed by the new corporation does not operate 
to except the corporate liability upon the bonds, up- 
less we are willing to adopt a vulgar or careless and 
inexact use of language. In construing language so 
fraught with important consequences to the rights of 
persons, we ought to give to its words their precise 
and natural sense, and not force from them a meaning 
which strains construction and worksawrong. If the 
Legislature had meant to except the personal debts or 
obligations, that is, the bonds themselves, it is alto- 
gether a more natural supposition that it would have 
used language importing that much. It would have 
said, ‘‘except bonds and mortgages.’’ To refer to 
popular expressions, we all know that in speaking of 
the liabilities of railroad companies men mention their 
“bonded debt,’ and speak of the ‘bonds outstand- 
ing;” and they inquire as to the extent of the com- 
pany’s earnings beyond an amount sufficient to meet 
the interest on its bonds. But it is impossible for us 
to attach a sense to the words ‘‘except mortgages,”’ 
which is more natural, and avoids our sanctioning the 
impairment of a corporate obligation. The word 
** mortgages,” taken in its literal sense, and as it would 
be employed by persons dealing witb legal rights, or 
in affecting legal conditions, means the liability im- 
pressed by the company upon the property then owned 
or thereafter to be acquired, and to except mortgages 
means to confine the property lien created by a mort- 
gage to the property theretofore held by the consoli- 
dating company. Railroad mortgages are known to 
contain clauses for extending their lien to future ac- 
quisitions of property, or extensions of road, and by 
their exception in the clause under consideration such 
a consequence would be prevented. We need not con- 
sider the legal probability of such a result in this case, 
although we have been referred to a decree of the 
Federal court for the Northern District of Ohio, in 
Farmers’ L. & T. Co. v. Toledo, etc., R. Co.,* extend- 
ing a mortgage lien to property acquired after consoli- 
dation by the new company. We need only see a rea- 
son for the Legislature’s inserting the exception. If 
we read the words simply and naturally, they merely 
emphasize the understanding that all liens remain as 
they were before consolidation—neither impaired nor 
extended. Questions and complications which might 
be raised by the ingenuity of minds, as to the status of 
the mortgages of consolidating Z7companies are set at 
rest. It may be surplusage; but that criticism is not 
infrequently invited by legislation. Except for these 
words it is conceded that the consolidated company is 
liable upon the bonds of the consolidating companies; 
and because of their insertion it is insisted that the 





* No opinion filed. 





bondholders are remediless to enforce performance of 
their debtor's obligation other than by a foreclosure 
of the mortgage. That would be a most inequitable 
and harsh rule. It discriminates against the bond- 
holder. The act professes to save the rights of all 
creditors, and yet only the general or unsecured credi- 
tors can hold the new company upon the liabilities of 
the consolidating company. The consolidating com. 
panies are solvent, aud they are divested of their prop. 
erty and earning capacities in favor of the new com. 
pany, which thus is enabled, by operation and use of 
the acquired property, to appropriate its earnings. If 
it refuses to discharge the full obligation incurred by 
a consolidating company in its bonds, we are asked to 
hold that the bondbolder is at its mercy and bound to 
accept what it is willing to pay him, or to foreclose his 
mortgage. Manifestly, as in this case, that is a pro- 
cess for forcing the bondholder out of his contract, 
which should not meet with the favor of courts of 
equity. If here the defendant can compel the plain- 
tiff, and those similarly situated, to accept payment 
of the principal and interest of their bonds, it would 
be in a position to effect a new loan at a less interest 
rate, which means a very great saving and a conse- 
quent benefit to the stockholders. Shall we ascribe to 
the Legislature a purpose to benefit stockholders at 
the expense of bondholders, practically to give an ad- 
vantage to the debtor over hiscreditor? The inequity 
and as well the iniquity of the thing seem most ap- 
parent. Except in bankruptcy courts, the secured 
creditor is never obliged to resort to his security in the 
first order, or to surrender it if he wishes to come in 
and claim with other creditors. The rule in equity 
imposes no such obligation to cases of solvency or of 
insolvency,‘and yet here, in’a case of the transfer of its 
franchises, properties and choses in action, by a sol- 
vent corporation to another, for the purpose of opera- 
tion and use, conjointly with those of another corpora- 
tion, under the authority of a statute, which purports 
to preserve the rights of all creditors, and to give them 
aclaim upon the new corporation, it is insisted that 
the creditor, who holds a bond, has no rights against 
the new corporation at all; that that obligation is 
[ractically extinguished. The ability of the old cor- 
poration to earn money by operation of its chartered 
franchises is taken away; for it is divested of its prop- 
erties, and thereby the remedy by action and judg- 
ment for the interest, where payment has been refused 
to be made by the company, is rendered futile. I 
think the Legislature never intended such a condition 
of affairs to result from consolidation under the stat- 
ute, and that it is doing violence to language and to 
the rules for the construction of statutes to imply 
such an intention. The true theory of this act is that 
each consolidating company survives in the counsoli- 
dated company, and that it represents each company 
in its claim and its obligations; but as to mortgage 
liabilities the properties acquired remain affected only 
as they were affected before the consolidation. What- 
ever the liability created by the mortgage instrument, 
it shall not be deemed to be extended, or to affect the 
new company otherwise than might result from a fore- 
closure. In the case of Vilas v. Puge, 106 N. Y. 439, 
Andrews, J., speaking of this statute of consolidation, 
uses language which, while the case does not involve 
the same question as here, is yet significant as to the 
scope of the act. He says it ‘‘saves the rights of all 
creditors and bondholders of any company embraced 
in the consolidation authorized by that act.’’ How is 
that the case, it bondholders may not look to the con- 
solidated company for the fulfillment of the current 
obligation to pay the interest upon the bonds of the 
several companies, but must look to the corporation 
which has practically ceased to exist? The franchises 
and properties which, by operation, had furnished the 
means for meeting the personal liability, have beep 
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vested in and are used by the new company. The 


rights of bondholders are not saved if, by the act of 
consolidation, the right to enforce the principal debt 
is extinguished, and they are remitted to their col- 
lateral security. 

I think every legal and every moral consideration 
demand that we affirm this judgment, with costs. 


ANDREWS, PecKHAM and O'BRIEN, JJ., concur. 
Rueer, C. J., and EArt and Finca, JJ., dissent. 
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CORPORATIONS — CONTRACTS WITH DI- 
RECTORS—FRAUD—RATIFICATION. 


NEW YORK COURT OF APPEALS, JAN. 13, 1891. 


Bark Vv. New York, L. E. & W. R. Co.* 

In order to construct a connecting line for a railway com- 
pany, @ new company was organized, some of the direc- 
tors and incorporators being directors of the old com- 
pany. The new company made an agreement for the 
construction of its road, whereby it was to issue to the 
contractor $1,000,000 of seven per cent bonds, and $500,000 





of capital stock, being all the bonds and stock of thecom- | 


pany. ‘The contractor was a mere figure-head represent- 
ing a syndicate of the directors, and assigned both the 
securities and the contract tothem. The actual cost of 
constructing the road was $850,000, and after completion 


rental equal to thirty per cent of the new road’s gross 
earnings, and guaranteed that such sum should never be 
less than $105,000 per annum, or seven per cent on the 
total issue of bonds and stock. Held, that while the lease 
was made in pursuance of a corrupt scheme to impose 
upon the old company an obligation for the benefit of 
some of its own directors, yet it was merely voidable, and 
not void. 

The lease was executed in July, 1870, and the full guaranteed 


rental was paid until January 1, 1872, after which and un- | 





‘leased road, as successor to the Erie Railroad Com- 


pany, and to Jewett as its receiver; and the demand 
covers the period commencing with and continuing 
since his possession and operation as such receiver. 
The facts proved concerning the origin and history of 
the lease in question, and which exhibit the acts of all 
the parties, are not in dispute. In October, 1868, the 
plaintiffs’ company was incorporated to construct and 
operate a railroad in order to connect that of the Erie 
Company, at the city of Buffalo, with the Canadian 
system of railroads, by way of the Falls of Niagara. 
This was unquestionably a desired and much-needed 
connection. The then Erie management promoted the 
formation of this company, and some of its incorpora- 
ters were directors of the Erie Company. Various 
schemes of construction were prepared and aban- 
doned, but in June, 1870, a contract was made, by 
which Mortimer Smith agreed to build the road, and 
the Suspension Bridge Company agreed to issue in 
payment therefor $1,000,000 of its seven per cent bonds, 
and £500,000 of capital stock, these issues to consti- 
tute the whole of its stock and bonded debt. Of the 
directors who authorized this contract several were 
also Erie directors. Smith was an assistant secretary 
of the Erie Company, and was a mere figure-head or 
conduit of interest; for, on the same day, a syndicate 
was formed composed wholly of members of the board 


| of directors of the Suspension Bridge Company, whose 
it was leased to the old company which agreed to pay a | 


til the beginning of the suit only $70,000, or seven per | 


cent, on the bonds was paid annually. In 1872 the man- 
agement of the old company was overthrown, and in 1875 
it became insolvent, and a receiver was appointed. The 
road was sold, on foreclosure, in 1878, to defendant com- 
pany, which assumed all the obligations of the receiver. 
Plaintiffs, as stockholders in the new company, having 
received their stock as members of the original construc- 
tion syndicate, brought the suit in 1880 to recover the re- 
mainder of the rental due under the lease. During the 
whole period the old company and its successor operated 
the road under the lease, and, in order to reduce the 
amount of the obligation thereunder, the receiver, and 
management preceding him, purchased all the new com- 
pany’s stock except that owned by plaintiffs. Held, that 
this course of dealing amounted to a ratification of the 
lease, and it was error to dismiss the complaint upon the 
ground that the lease was void. 


PPEAL from Supreme Court, General Term, First 
Department. 

The plaintiffs, as stockholders of the Suspension 
Bridge and Erie Junction Railroad Company, have 
brought this action against that company, the New 
York, Lake Erie and Western Railroad Company, and 
Hugh J. Jewett, as receiver of the Erie Railway Com- 
pany, as defendants, to compel the payment of certain 
rental moneys, which were payable according to the 
terms and provisions of a lease under which the New 
York, Lake Erie and Western Railroad Company is now 
operating the road of the company. The action was 
instituted by the plaintiffs, because the lessee com- 
pany owned all the rest of the stock of the lessor com- 
pany, and through its possession had obtained the 
control of its management and board of direction. 
Upon the trial, the complaint was amended by strik- 
ing out the Erie Railway Company as a party defend- 
ant, and the recovery sought is actually against the 
present corporation, which is in possession of the 








® Reversing 5N. Y. Supp. 623. 





agreement was to subscribe and take the stock and 
bonds from Smith as they were received, and to whom, 
a few days later, in June, upon their request, Smith 
assigned his contract. In July, 1870, the lease in ques- 
tion of all the property and franchises of the plaintiffs’ 
company was executed. Its execution had been au- 
thorized, in the previous month, at a special meeting 


| of the Erie board of directors. their resolution recit- 


ing the project of the road, the issuance of bonds for 
completing it, and directing a lease, in which the rent 
reserved should be fixed at asum egual to thirty per 
cent of the gross earnings of the leased road, and guar- 
anteeing that such sum should never be less than 
$105,000 per annum. In November following, the ex- 
ecutive committee of the Erie Company, by resolution 
which recited the making of the lease, and the guar- 
antee by the lessee of a rental of $105,000 equal to seven 
per cent interest on the issue of bonds, and seven per 
cent dividend upon the $500,000 of capital stock, au- 
thorized the execution of a guarantee of the payment 
ofa semi-annual dividend of three and one-half per 
cent upon the stock. In December, 1870, the road be- 
ing then almost, but not in all respects, completed, it 
was taken possession of by the Erie Company. In 
February, 1871, the directors of the lessor company 
formally ratified the lease. There had been expended 
by the syndicate in construction work about $850,000, 
of which plaintiff Barr and plaintiff Bush's assignor 
had contributed each their due proportion. The stock 
and bonds bad been issued to the members of the syn- 
dicate, and, of the former, plaintiff Barr received three 
hundred and thirty-five shares, and plaintiff Bush’s as- 
signor received three hundred and thirty shares, of 
which eighty were assigned to Bush. The Erie Com- 
pany paid the full amount of the rental moneys, in in- 
terest on bonds and dividends on the stock, down to 
January 1, 1872, and, since then, only an amount of 
money equal to the interest on the issue of bonds has 
been paid. In March, 1872, a change occurred in the 
Erie management, which was overthrown, and the 
road then came under the direction of a board presided 
over by John A. Dix. In May, 1875, the Erie Com- 
pany became insolvent, and Hugh J. Jewett was ap- 
pointed by the court as its receiver. Under the court’s 
authority to that effect, he continued to operate the 
leased road as a part of the Erie’s system of connec- 
tions. Between the years 1872 and 1876, the Erie Com- 
pany and its receiver Jewett acquired, ut various 
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prices, by negotiation aud by purchase, practically all 


of the stock of the Suspension Bridge Company, ex- 
cept what the plaintiffs possessed. With this owner- 
ship of the capital stock, the management of the Erie 
Company and of its successors in interest obtained 
complete control, and have elected directors in their 
company's interest. In 1878, the defendant, the New 
York, Lake Erie and Western Railroad Company be- 
came the owner of the railroad properties and assets 
of the Erie Company, by conveyance from a purchas- 
ing committee, who bought them in at a sale in mort- 
gage foreclosure, and included in this conveyance was 
the leased property of the Suspension Bridge and Erie 
Junction Railroad Company. The grantee also cove- 
nanted to assume the payment of all of the receiver's 
liabilities. At all times the Erie Company, its re- 
ceiver, and its successor, the present company, have 
operated the Suspension Bridge road under the lease, 
as an integral part of the Erie road; but they never 
have paid since January 1, 1872, other rent than $35,000 
semi-annually, in the shape of the interest due upon 
the lessor’s bonds. It was found by the trial court that 
at no time would thirty per cent of the earnings from 
the operation of the leased road equal the guaranteed 
rent. 

The lessor company’s stockholders had, in August, 
1872, requested its board of directors to take the proper 
steps to collect the amount due by the terms of the 
lease, aud that board did direct a formal demand to be 
made and proceedings to be taken. It was subsequent 
to these steps that measures were taken and negotia- 
tions entered into by the Erie Company to purchase 
the whole of the lessur’s stock. The trial court found 
that the “syndicate, consisting of members of the 
board of directors of the Suspension Bridge, etc., Com- 
pany, and of the Erie Railroad Company, fraudulently 
caused the contract tobemade * * * with Morti- 
mer Smith,’’ and its assignment to themselves, and 
that it was designed for their benefit and gain solely, 
and to the loss of the Erie and Suspension Bridge com- 
panies. He found that the execution of the lease and 
of the guarantees was fraudulently induced by the syn- 
licate. His conclusion, upon all the facts, was that 
the complaint should be dismissed, and the defendants 
had judgment accordingly. At General Term the 
judgment was sustained. The opinion of the learned 
judge who spoke for that court proceeded mainly upon 
the ground that, as there were four persons interested 
in the contract for the building of the road, and in the 
receipt of she bonds and, stock payable therefor, who 
were directors in each of the companies, it could con- 
fer no rights; and, to use his words, “the agreement 
of lease created no binding obligation.”” It was “ inca- 
pable of performance through the instrumentality of 
courts of justice."’ Rescission, in his opinion, was not 
required to enable the parties to the agreement to avail 
themselves of the invalidity of the lease, and con- 
tinued possession does \jnot aid the right to recover 
rental moneys. From the judgment of affirmance, the 
plaintiffs have appealed to this court. 


Elihu Root, for appellants. 
Wm. W. MacFarland, for respondents. 


Gray, J. There is no conflict of evidence, nor any 
dispute about the facts which I have stated above. 
The plaintiffs’ appeal questions the correctness of the 
legal conclusion which has been deduced from these 
facts. In reviewing that conclusion we should not lose 
sight of what the action was intended to accomplish, 
and that was, simply stated, to compel the New York, 
Lake Erie and Western Railroad Company to pay for 
the use and operation of the railroad and property of 
the Suspension Bridge and Erie Junction Railroad 
Company, the consideration or rental moneys secured 
to be paid by the contract of lease of that company, 





through which the right of possession and use was de. 


rived. This is]not an action to compel a specific per. 
formauce of some executory agreement, but it is one 
to compel the defendant, as the successor in interest of 
the lessee company, to pay that which the contract of 
lease bound the lessee and its successors to pay as a 
condition of the right to have and to operate the 
leased road. The question which is raised by the de. 
fense to the action is whether the fraudulent nature of 
the acis and proceedings, by which the railroad was 
constructed, and the contract of lease effected, are 
matters which have reached in their vice so fur as, at 
this day, to disable the plaintiffs from euforcing against 
the lessee of their company the payment of the full 
amount of rental stipulated for in the lease. I cannot 
think that such is the result, or that the law intends 
such consequences to attach, as the respondent claims, 
and as the courts below have held. There is something 
repugnant to our sense of justice, and a seeming sub- 
version of ideas respecting property rights, in the posi- 
tion that property may be retained and enjoyed, and 
payment of the stipulated rental therefor refused by 
its holder, on the plea of fraudulent practices, or be- 
cause of the immoral conduct involved in the making 
of the contract by which the property was transferred, 
and the obligation to pay imposed. We would natur- 
ally reason that these considerations furnished grounds 
for repudiating a transaction so tainted, and for re- 
fusing to remain under the obligation to keep and pay 
for the use of the property; but our reason fails to 
make it evident how, with knowledge of the fraud or 
immorality practiced, and with opportunity to act in 
repudiation, the party may retain possession, and en- 
joy the advantages which possession gives, and, never- 
theless, refuse the payment which was the condition 
of the right to its possession and use. Fraud furnishes 
ground for rescinding a contract, and for avoiding an 
obligation imposed, but I do not understand that, 
while serving to divest the obligation, it can be availed 
of as a means of continuing the possession of the prop- 
erty which the contract, legal in itself, was designed to 
and did transfer. I assume that the right of the plain- 
tiffs to maintain an action to enforce the claims of the 
Suspension Bridge Company is not disputed, save in 
the respects that the general issue of stock is alleged 
to have been fraudulent and void, and that the exist- 
ence of any enforceable rights is denied. Nor could 
their right as stockholders to prosecute such a cause 
of action be seriously questioned, inasmuch as their 
corporation is wholly under the control of its lessee, 
the defendant proceeded against. Its directors are 
elected and manage its affairs solely in the interest of 
the lessee company. The lessor company as acorpora- 
tion is therefore in no position to assert any rights 
against the lessee, and under well-settled principles, if 
there are rights which are suffered to remain unen- 
forced, its stockholders may assert and maintain them 
in equity. Ang. & A. Corp., § 312; Robinson v. Smith, 
3 Paige, 233; Brinckerhoff v. Bostwick, 88 N. Y. 52, 56; 
Detroit v. Dean, 106 U. S. 537. 

The respondent has questioned the legality or yalid- 
ity of the issue of shares upon which plaintiffs base 
their right to sue. I do not think it is in a position to 
raise that question, and for several manifest reasons. 
All of the stock and bonds were issued in payment for 
the construction of the railroad, and were taken by a 
syndicate of persons who assumed the contract for the 
work. It is true that that syndicate was made up of 
members of the board of directors, but, as the mem- 
bers of the syndicate were practically the company, 
and composed the whole number of stockholders, there 
was no one to object, and the manner in which they 
chose to divide up their interests in the proprietorship 
of the corporation, and to represent them in shares, 
concerned ouly themselves. No principle of law for- 


bade the company agreeing to pay for the construction 





of 
Co 


for 





+s 


+ Ss es 


- 


a eas Fs 


el dl 


i i i Mote oe A ee oe 








THE ALBANY LAW JOURNAL. 153 











of its railroad in the way or in the amount it did. Van 


Cott v. Van Brunt, 82 N. Y. 535. If the company’s di- 
rectors were interested in the work and profits of con- 
struction, and evaded a direct contract through the 
form or device of an intermediary contractor, that 
was-a matter for the company, or for its stockholders, 
to take hold of. But the stockbolders and the mem- 
bers of the syndicate were the same persons, and, how- 
ever wrong the transaction might be, if other persons 
were concerned, here no injury was effected to any 
one interested in the corporation, and, however illegal 
the transaction, there was no person apparently to 
complain of it. As the stock was issued as a part of 
theconsideration for construction, it cannot be said 
that it was taken without value given, and the mode 
of its apportionment or division concerned only those 
jnterested in the contract through which it was re- 
ceived as payment. We may concede that the con- 
tract was voidable asa scheme concocted by the di- 
rectors for sharing in the profits of construction, but 
the difficulty is that all the members of the corpora- 
tion were assentingto it. There was therefore, in fact, 
no fraud practiced upon the company. Practically the 
promoters of the corporation, in this way, placed a 
valuation upon the corporate properties and franchises, 
which the contribution and expenditure of their money 
created, and the fact that they were created for an ex- 
penditure less than the par value of the aggregate issue 
of capital stock and bonds does not affect the question 
atall. The stock so issued constitutes the only stock 
of the company, and is represented in the holdings of 
the plaintiffs and of this respondent, the New York, 
Lake Erie and Western Railroad Company. Their 
shares stand on precisely the same footing as to valid- 
ity. The plaintiffs were parties to the construction 
contract, and the original holders of the respondent’s 
shares received their stock in the same way and for 
the same consideration. The contention is therefore 
brought to this point: Did the Suspension Bridge 
Company have a cause of action against the present 
successor in interest of its original lessee? All ques- 
tions are eliminated from the controversy as to the lia- 
bility of the New York, Lake Erie and Western Rail- 
road Company to the Suspension Bridge Company, 
save the one of whether the taint of original fraud in 
the procurement of the lease operates to prevent the 
enforcement of the obligations of that instrument. 
That the contract of lease was voidable and quite in- 
defensible, because of the immoral conduct of direct- 
ors, Who abuse their trust in procuring its execution, I 
quite concede. The proofs could lead to no other find- 
ing than that the lease and the rental guarantees were 
the work of a combination or syndicate, composed of 
members from the boards of directors of the two com- 
panies, who caused the same to*be made by the Erie 
Company for purposes of their own individual gain, 
and in fraud of that company’s rights. The identity 
of certain of the directors of each company when the 
lease was made, the interest of four of these common 
directors in the contract for the construction of the 
Suspension Bridge road, and in the stock and bonds, 
to be guaranteed as a condition of the leasing of the 
road, stamped the whole transaction as a fraud 
upon the Erie Company, and brougbt it under 
the condemnation of the rule which forbids those 
who fill fiduciary positions from making use of 
them to benefit their personal interests. This rule 
is deservedly strict in its requirements and ope- 
ration. It extends to all transactions, where the 
individual’s personal interest may be brought into con- 
flict with his acts in a fiduciary capacity, and it works 
independently of the questions of whether there was 
fraud, or whether there was good intention. Where the 
possibility of such a conflict exists, there is the danger 
intended to be guarded against by the absoluteness of 
the rule. Davoue v. Fanning, 2 Johns. Ch. 260; Barnes 





v. Brown, 80 N. Y. 527. But the rule does not operate 
to avoid ab initio all transactions of a trustee, where 
he is interested, but is generally limited in its opera- 
tion to rendering them voidable at the election of the 
party whose interests are concerned in the question of 
their affirmance or disaffirmance. If therefore noth- 
ing is done in avoidance, the transaction remains. If 
knowledge and opportunity concur whereupon to 
move, delay, if unreasonable, or attended by retention 
and enjoyment of the results of the transaction, may 
be deemed equivalent to an adoption and ratification 
of that which before was the subject for action, in re- 
pudiation of any obligation. The rule is not designed 
to work injustice, but to protect those who repose con- 
fidence, voluntarily or perforce, in others holding to- 
ward them fiduciary positions, and to whose care have 
been confided the management and custody of prop- 
erty and of interests. Duncomb v. Railroad Co., 84N. 
Y. 193-199. But that the plaintiffs were parties to a 
scheme for imposing a continuing obligation upon the 
Erie Company, and knew or were chargeable with 
knowledge of the fraudulent devices to bring about 
that obligation, are not sufficient at this day as facts 
in defense of this action. It is the respondent’s own 
attitude, and the conduct and acts of its predecessor 
in interest, which create the difficulty in defending 
against the demand of these plaintiffs. 

The vice in the original transaction, from the collu- 
sion between a combination of the common directors 
with others, does not necessarily so inhere in the agree- 
meuts of the lease, as to prevent ratification, or to sur- 
vive acts amounting in effect to acquiescence and 
waiver on the part of the Erie Company and its suc- 
cessors in interest. It may, be adverted to here that the 
particular loss and disadvantage, which resulted to the 
Erie Company from these transactions in 1870, were in 
the imposition upon it of the burden of a rental greater 
in amount than it would have been, if it had been 
measured by a percentage upon the actual ascertained 
cost of construction. There is no question but that 
the road was deemed to be an important construction 
for the Erie Company, aud it appears, affirmatively, in 
this record that, asalinkin the connections of that 
company, it was a most valuable adjunct. From 
March, 1872, the time when a change occurred in the 
management of the Erie Company, and payment was 
refused of that portion of the rental represented by 
the guaranty of dividends upon the stock, nothing was 
done to avoid and rescind the contract of lease. Then 
was the opportunity to take advantage of the legal 
fraud in its procurement, and there must have been 
knowledge then as to the facts surrounding the lease, 
for refusal to pay upon the stock evidences it, as does 
the subsequent effort to buy upthe stock. But, as ap- 
pears from a report of the president, Mr. Dix, to the 
stockholders, in July, 1872, this leased road was indis- 
pensable as a route to Niagara Falls, and as a connec- 


tion with Canadian roads. When, in 1875, the Erie’ 


road was operated by a receiver, he continued the use 
of this leased line, reporting, with respect to it, that it 
was a necessity to the Erie road, and that it was not 
thought best to abandon it, but rather to reduce the 
rental by buying up its capital stock. And, finally, 
when, in 1878, two years before this action was com- 
menced, the New York, Lake Erie and Western Rail- 
road Company was organized, and took over the road, 
properties and assets of the Erie Company, there was 
included in the purchase thereof this lease, and the 
leased properties were operated in connection with 
Erie’s main line. If these facts do not clearly evidence 
an election to abide by the lease which had been made 
with the Erie Company, and to waive any irregulari- 
ties or fraud in its execution, it is not easy to under- 
stand how such acts could ever be evidenced. The 
ratification of this lease was not necessary to be shown 
by avy particular or peeuliar aet. A course of eondust 
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and the retention of the property might be sufficient 
to make it a valid contract by acquiescence. To be si- 
lent and to hold and use the leased property as its own 
were incompatible with the maintenance by the Erie 
Company of a serious claim to rescind for fraud. I 
think it quite incompatible with the principles upon 
which equity proceeds to bold and use property,the only 
right to which is derived through a contract of lease, 
and to refuse payment of a part of the rent stipulated 
in the contract, on the ground of the existence of 
fraud in its procurement. The contract was not sev- 
erable, nor the consideration apportionable. If it was 
bad for some fraud in the agreement, then it was void- 
able asawhole. The Erie Company or its successor 
could not adopt in part and repudiate in part. They 
could not be heard to say: ‘‘ We want and will keep 
this railroad branch, but we will not pay the whole of 
the rental agreed upon for its use in the lease. We 
will not pay the guaranteed dividends upon the capi- 
tal stock, and, if an attempt is made to force us to 
pay them, we will set up fraud in the making of the 
lease, and will assail the complainants’ standing as 
stockholders.’ There can be no such fast and loose 
playing with legal rights. I have said that this con- 
tract of lease was voidable and not void, and therefore 
could be, and was, upon the showing of this record, 
validated by acquiescence and adoption. It was a good 
enough contract at law, but, because of the immoral- 
ity of directors, common to both contracting compa- 
nies, combining to procure the execution of a contract, 
in which they were personally interested, a court of 
equity could interfere and set it aside at the instance 
of the injured party. The right however to invoke the 
equitable interference of the courts depends upon the 
circumstances of the case, and aid will be denied 
where, in a case like the present one, the contract has 
been executed; unless the party claiming to be in- 
jured acts diligently, in asserting a right to rescind, 
and honestly, by yielding up what came to it, and con- 
tinues to be held and enjoyed under the contract. 

The cases are many in which has been discussed the 
equitable rule that such contracts are not absolutely 
void, but only voidable; and, notwithstanding the 
vice or immorality which tainted their origin, may be 
validated. The opinions in Thomas v. Railroad Co., 
109 U. S. 622; Twin Lick Co. v. Marbury, 91 id. 587; 
Duncomb v. Ruilroad Co., 84 N. Y. 193; Risley v. Rail- 
road Co., 62 id. 240, and Barnes v. Brown, 80 id. 527— 
are sufficient to be referred to upon that subject, and 
further elaboration is quite unnecessary. The authori- 
ties relied upon by the court below at General Term 
do not conflict with our views of this case. Munson 
v. Railroad Co., 103 N. Y. 58, was an action to compel 
the specific performance of an agreement affected by 
the vice that a director of the defendant corporation 
was a party to it, and participated in the action of the 
corporation in assuming the obligation. The agree- 
ment, in substance, was for the sale of certain railroad 
property by the plaintiffs, and its purchase by the de- 
fendant corporation. The court, it was there held, 
would not aid in the enforcement of their executory 
contract, for it ** was repugnant to the great rule of 
law which invalidates all contracts made by a trustee 
or fiduciury, in which he is personally interested at the 
election of the party he represents.’’ This is not the 
present case, where the contract was executed, and its 
results retained and enjoyed long after the opportu- 
nity for repudiating it, because of the facts underlying 
the transaction. In the case of Wardell v. Railroad 
Co., 103 U. 8. 651, the agreement sought to be enforced 
was tainted with the same vice, in the collusion of di- 
rectors. The agr t li d certain parties to 
prospect and to open and operate coal mines along the 
line of the railroad, and leased the company's coal 
lands for a term of years, and it bound the company 
to purchase the coal mined at certain rates. A com- 








pany was formed, and a majority of its stock wag 
taken by six of the railroad company’s directors, and 
the contract referred to was assigned to the coal com- 
pany. Subsequently, officers of the railroad company 
seized upon the coal company’s property and books, 
and held them; hence the suit by plaintiffs. The facts 
are not stated with fullness, but presumably the seiz- 
ure was at theinstance of a new management of the 
Union Pacific Railroad Company, who, upon discoy- 
ering the fraudulent combination of the former direc. 
tors to make a profit in working the company’s prop- 
erties, repudiated the contract, and repossessed the 
company of its lands. As the appellant’s counsel sug- 
gests in his argument, the point of the decision con. 
demning the transaction, and refusing to sustain the 
plaintiff's claim, is found in the remark of Mr. Justice 
Field, that the law will relieve against such transac- 


-tions ‘* whenever their enforcement is reasonably re- 


sisted.’’ The case is not parallel to this case, where, 
concededly, no attempt has ever been made to annul 
the contract of lease and no offer made to return the 
property. The defendants had the right to elect to 
continue the use of this leased road, notwithstanding 
the causes which existed for their refusing to be bound 
by the contract through which it was transferred. 
That election was evidenced in many ways, and a cause 
of action accrued to the lessor company, upon the fail- 
ure to make such payment as the contract of lease 
called fur, which inured to a stockholder’s benefit, 
when the direction of his company’s affairs passed into 
hostile hands. It is quite a misapprehension of the 
matter to treat the contract of lease as in itself illegal, 
and therefore incapable of enforcement in the courts. 
The contract was not illegal in itself, but, on the con- 
trary, was one the companies could enter into through 
the action of their directors with perfect propriety. 
What happened, as the result of the combination of 
persons and of directors common to each contracting 
company, was that that fact infected the agreement 
and impaired its binding force as an obligation. It did 
not annul or destroy it, but subjected it to the con- 
demnation of the law. A court of equity could give 
relief against it, but whether it would exert its power 
would necessarily depend upon the circumstances of 
the case and the conduct of the parties. Delay and 
conduct inconsistent with a purpose to throw up the 
lease are sufficient reasons for holding the contract to 
have been validated, and the objections to it waived. 

For the reasons expressed, it was error for the trial 
court to dismiss the complaint on the merits, and 
therefore the judgment should be reversed, and a new 
trial ordered with costs to abide the event. 


—_—\!—___——_ 


UNITED STATES SUPREME COURT AB- 
STRACTS. 


CONSTITUTIONAL LAW—INTER-STATE COMMERCE— 
MEAT INSPECTION LAW.—Acts of Virginia of 1889-90, 
chapter 80, which prvhibits the offering for sale of 
fresh meat at places one hundred miies or more dis- 
tant from the place of slaughter, unless it has been in- 
apected by the local authorities, for which inspection 
the owner of the meat is to pay one cent per pound, is 
unconstitutional, as being a regulation in restraint of 
inter-State commerce. The recital in the preamble 
that unwholesome meats were being offered for sale 
in Virginia cannot conclude the question of the con- 
formity of the act to the Constitution. ‘* There may 
be no purpose,” this court has said, ** upon the part of 
a Legislature to violate the provisions of that instra- 
ment, and yet a statute enacted by it, under the forms 
of law, may by its necessary operation, be destructive 
of rights granted or secured by the Constitution; ”’ ia 
which case, “the courts must sustain the supreme law 
of the land by declaring the statute unconstitutional 
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and void.” 

and authorities there cited. Is the statute now before 
us liable to the objection that by its necessary opera- 
tion it interferes with the eunjoyment of rights granted 
or secured by the Constitution? This question admits 
of but one answer. The statute is, in effect, a prohibi- 
tion upon the sale in Virginia of beef, veal or mutton, 
although entirely wholesome, if from animals slaugh- 
tered one hundred miles or over from the place of sale. 
We say prohibition, because the owner of such meats 
cannot sell them in Virginia until they are inspected 
there; and being required to pay the heavy charge of 
one cent per pound to the inspector, as his com- 
pensation, he cannot compete, upon equal terms, in 
the markets of that Commonwealth, with those in the 
same business whose meats, of like kind, from animals 
slaughtered within less than one hundred miles from 
the place of sale, are not subjected to inspection at all. 
Whether there shall be inspection or not, and whether 
the seller shall compensate the inspector or not, is 
thus made to depend entirely upon the place where 
the animals from which the beef, veal or mutton is 
taken were slaughtered. Undoubtedly, a State may 
establish regulations for the protection of its people 
against the sale of unwholesome meats, provided such 
regulations do not conflict with the powers conferred 
by the Constitution upon Congress, or infringe rights 
granted or secured by that instrument. But it may 
not, under the guise of exerting its police powers, or 
of enacting inspection laws, make discriminations 
against the products and industries of some of the 
States in favor of the products and industries of its 
own or of other States. The owner of the meats here 
in question, although they were from animals slaugk- 
tered in [llinois, had the right under the Constitution, 
to compete in the markets of Virginia upon terms of 
equality with the owners of like meats, from animals 
slaughtered in Virginia or elsewhere within one 
hundred miles from the place of sale. Any local regu- 
lation which, in terms or by its necessary operation, 
denies this equality in the markets of a State is, when 
applied to the people and products or industries of 
other States, a direct burden upon commerce among 
the States, and therefore void. Welton v. Missouri, 
91 U. S. 275, 281; Railroad Co. v. Husen, 95 id. 465; 
Minnesota v. Barber, above cited. The fees exacted 
under the Virginia statute for the inspection of beef, 
veal and mutton, the product of animals slaughtered 
one hundred miles or more from the place of sale are, 
in reality, a tax; and ‘‘a discriminating tax imposed 
by a State, operating to the disadvantage of the pro- 
ducts of other States when introduced into the first- 
Mentioned State is, in effect, a regulation in restraint 
of commerce among the States, and as such, is a 
usurpation of the powers conferred by the Constitu- 
tion upon the Congress of the United States.” Wal- 
ling v. Michigan, 116 U. S. 446, 455. Norcan this stat- 
ute be brought into harmony with the Constitution by 
the circumstance that it purports to apply alike to the 
citizens of all the States, including Virginia; for, ‘‘a 
burden imposed by a State upon inter-State commerce 
is not to be sustained simply because the statute im- 
posing it applies alike to the people of all the States, 
including the people of the State enacting such stat- 
ute.” Minnesota v. Barber, above cited; Robbins v. 
Taxing Dist., 120 U. 8. 489, 497. If the object of Vir- 
ginia had been to obstruct the bringing into that 
State, for use as human food, of all beef, veal and 
Mutton, however wholesome, from animals slaugh- 
tered in distant States, that object will be accom- 
plished if the statute before us be enforced. It is sug- 
gested that this statute can be sustained by presuming 
—as, it is said, we should when considering the valid- 
ity of a legislative enactment-—that beef, veal or mut- 
ton will or may become unwholesome, “ if transported 
one hundred miles or more from the place at which it 


Minnesota v. Barber, 136 U. S. 313, 319, | 





was slaughtered,”’ before being offered for sale. If 
that presumption could be indulged consistently with 
facts of such general notoriety as to be within common 
knowledge, and of which therefore the courts may 
take judicial notice, it ought not to control this case, 
because the statute, by reason of the onerous nature 
of the tax imposed in the name of compensation to the 
inspector, goes far beyond the purposes of legitimate 
inspection to determine quality and condition, and by 
its necessary operation, obstructs the freedom of com- 
merce among the States. It is for all practical ends, a 
statute to prevent the citizens of distant States, hav- 
ing for sale fresh meats (beef, veal or mutton), from 
coming into competition, upon terms of equality, with 
local dealers in Virginia. As such, its repugnancy to 
the Constitution is manifest. The case, in principle, 
is not distinguishable from Minnesota v. Barber, where 
au inspection statute of Minnesota, relating to fresh 
beef, veal, mutton, lamb and pork, offered for sale in 
that State, was held to bea regulation of inter-State 
commerce and void, because, by its necessary opera- 
tion, it excluded from the markets of that State, prac- 
tically, all such meats -- in whatever form, and al- 
though entirely sound and fit for human food—from 
animals slaughtered in other States. Jan. 19, 1891. 
Brimmer v. Rebman. Opinion by Harlan, J. 


MANDAMUS TO SECRETARY OF TREASURY — CLAIMS 
AGAINST UNITED STATES — ACCOUNTING OFFICERS. — 
A petition for mandamus to the secretary of the treas- 
ury to deliver to respondent a treasury draft for 
$12,536, which had been assigned to him by the payee, 
alleged that the payee had performed certain work 
under a contract with the United States; that his ac- 
counts had been settled as shown by a letter from the 
accounting officer to the payee stating theamount due 
to be $12,536, and that ‘‘ draft will be remitted; ’’ that 
the draft was issued, but was sent to one M., with in- 
structions not to deliver it until the payee should pay 
certain claims which had been presented against him 
at the treasury department for material furnished to 
be used in performing his contract with the United 
States. Respondent alleged in his return that the 
payee, by certain defaults in performing his contract, 
had incurred penalties and forfeitures to a large 
amount; that on the settlement of his accounts the 
penalties and forfeitures were waived on condition 
that he should pay the claims against him, and that 
the draft should be sent to M., to be delivered on pay- 
ment of such claims; and that the payee refused to 
perform the condition. Held, that the return raised 
disputed questions of law and fact as to the amount of 
the actual indebtedness of the United States, and the 
mandamus was properly denied. The principle upon 
which persons holding public office may be compelled 
by a writ of mandamus to perform duties imposed by 
law have been distinctly defined and strictly adhered 
to ina great number and variety of cases before this 
court. Marbury v. Madison, 1 Cranch, 1387; Kendall 
v. United States, 12 Pet. 524; Decatur v. Paulding, 14 
id. 497; Brashear v. Mason, 6 How. 92, 101; United 
States v. Guthrie, 17 id. 284; Ex parte De Groot, 6 
Wall. 497; Georgia v. Stanton, id. 50; Gaines v. 
Thompson, 7 id. 847; United States v. Seaman, 17 
How. 225, 230; Ex parte Bradstreet, 7 Pet. 634; Har- 
rington v. Haller, 111 U. S. 796; Reeside v. Walker, 11 
How. 272, 290; United States v. Schurz, 102 U. 8. 378, 
394, 395; Butterworth v. United States, 112 id. 50; 
United States v. Black, 128 id. 40. That principle is 
that the writ of mandamus may issue where the duty 
which the court is asked to enforce is plainly minis- 
terial, and the right of the party applying for it is 
clear, and he is without any other adequate remedy; 
and it cannot issue in a case where its effect is to di- 
rect or control the head of an executive department in 
the discharge of an executive duty involving the exer- 
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cise of judgment or discretion. The doctrine to be 
gathered from these cases, as well those in which 
mandamus was granted as those in which it was re- 
fused, especially from the two leading cases (Kendall 
v. United States, supra, and Decatur v. Paulding, 
supra), is thus enunciated in United States v. Black, 
supra, by Mr. Justice Bradley, who delivered the opin- 
ion of the court: ‘*The court will not interfere by 
mandamus with the executive officers of the govern- 
ment in the exercise of their ordinary official duties, 
even where those duties require an interpretation of 
the law, the court having no appellate power for that 
purpose; but when they refuse to act in a case at all, 
or when, by special statute or otherwise, a mere min- 
isterial duty is imposed upon them -- that is, a service 
which they are bound to perform without further 
question—then if they refuse, a mandamus may be is- 
sued to compel them.” It is proper here to remark, 
as applicable to the determination of this case, that in 
the extreme caution with which this remedy is applied 
by the courts, there are cases when the writ will not 
be issued to compel the performance of even a purely 
ministerial act. In a case, for instance, where the in- 
tention of the officer, though acting within the scope 
of his duty, had been frustrated by a clerical mistake 
(United States v. Schurz, supra), or where the case is 
one of doubtful right (Insurance Co. v. Wilson, 8 Pet. 
291, 302), or in a case where, the relator having another 
adequate remedy, the granting of the writ may in this 


summary proceeding affect the rights of persons who | would move in shortly, and said, “all right,” and that 
are not parties thereto, or where it will be attended | 


with manifest hardship and difficulties. VPeople v. 
Forquer, Breese, 104; Van Rensselaer v. Sheriff, 1 Cow. 
501, 512; Oakes v. Hill, 8 Pick. 46. In King v. Lords 
Commissioners of the Treasury, 4 Adol. & E. 295, Lord 
Denman, C. J., said: “If, as has been suggested, it 
should on any occasion be unsafe, with reference to 
the public service, to make a payment of this kind, 
the fact may be stated on return to the mandamus. 
There might perhaps be occasions on which the lords 
commissioners would be bound to apply the money to 
particular purposes of a more pressing nature.”’ We 
repeat that if we confine our view of this case, as the 
counsel for appellee conteuds that we should, to the 
adjustment of the account of Mitcheli, as stated by 
the auditor, the certificate of the balances of the com- 
missioner of customs to the secretary of the treasury, 
the issue of the warrant by the latter for the payment 
of the balance so certified, the preparation of the 
draft, its transmission to the disbursing officer, the 
subsequent withholding of it by the secretary of the 
treasury, and his refusal to deliver it either to Mitchell 
or bis assignee, the relator, the case is clearly one of 
ministerial duty. But the facts, circumstances and 
conditions set forth in the return of the secretary of 
the treasury place the matter in another and quite a 
different light. Jan. 12, 1891. United States, ex rel. 
Redfield, v. Windom. Opinion by Lamar, J. 


om o—_————— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

CONSTITUTIONAL LAW—TAXATION—NOTICE.—Laws 
of 1883, chapter 114, concerning the settlement and 
collection of arrearages of unpaid taxes in the city of 
Brooklyn, directs the board of assessors to publish a 
general notice requiring the owners of land affected by 
such arrearages to present their objections to the 
board within ninety days, provides for the hearing of 
such objections, and declares that the determination 
of the board as to the amount to be charged on each 
parcel of land shall be conclusive. Held, that said act 
was not unconstitutional, as failing to provide for any 
apportionment of the taxes, or for sufficient notice to 
the property owners. Following Tyrrell v. Wheeler, 





— — —<—= 
25 N. E. Rep. 329; Lamb v. Connolly, id. 1042. Deg, 
16, 1890. Fithian v. Wheeler, and five other cases; 
O'Brien v. Harden; Martinoff v. Bird; Haggerty y, 
Wheeler; Kelly v. Same; Lamb v. Cahill; Same y. 
McCamphill; Same v. Boehm; Miller v. Wheeler (six 
cases); Wallerstein v. Bohanna. Opinion by O’Brien, 
J. Affirming 3 N. Y. Supp. 289. 





EMINENT DOMAIN—LANDS FOR PUBLIC AQUEDUCT— 
DAMAGES TO CONTIGUOUS LANDS.—Laws of 1883, chap- 
ter 490, section 18, authorizing the commissioners to 
award damages to the owners of lands contiguous to 
lands taken for a public aqueduct and its appurte- 
nances, and “‘ which may be affected by the construe. 
tion and maintenance” thereof, applies only to per. 
manent injuries resulting from the completed work 
and its subsequent use, and not to an interference with 
the enjoyment of a residence by the placing of engines 
and boilers on a vacant lot, and their temporary use in 
constructing the aqueduct. The view we have taken 
is illustrated by the cases which have arisen in Eng- 
land under the ‘‘ Lands’ Claims Consolidation Act” 
and “the Railways’ Claims Consolidation Act” 
of 8and 9 Vict. Ricket v. Directors, L. R., 2 H. L. 
175. Jan. 13, 1891. Jn re Squire. Opinion by An- 
drews, J. Affirming 10 N. Y. Supp. 881. 


INSURANCE—CONDITIONS—WAIVER.—The facts that 
an insurance agent was uotified by an assured that the 
insured premises had become vacant and that assured 


he would fix the policy, do not constitute a waiver ofa 
provision in the policy that it shall be void if the prem- 
ises become vacant without written consent of the 
company, where the policy provides that “ the use of 
general terms, or any thing less than a distinct, spe- 
cific agreement, * * * shall not be considered asa 
waiver of any * * * condition,” and there is no 
evidence of the agent’s powers except that the policy 
was indorsed, countersigned and delivered by him. 
Second Division, Dec. 9, 1890. Messelback v. Sun Fire 
Office. Opinion by Follett, C. J. Affirming 46 Hun, 414. 


MASTER AND SERVANT—YEARLY CONTRACT—CON- 
TINUANCE IN SERVICE—EVIDENCE.—October 15, 1885, 
plaintiff contracted orally to enter defendants’ em- 
ploy as a salesman, from that time until November 1, 
1886, for $3,000 per year, aud after the expiration of 
that period he continued in their employ without any 
further contract until May 1, following, when he was 
discharged. He claimed that this continuance implied 
a new contract on the same terms for another year. 
Defendants testified that the agreement was for 
twelve and one-half months, and the reason that No- 
vember 1 was fixed for the end of the contract was 
because their business year began and ended then. 
The referee found, as a conclusion of law, that the con- 
tract was, “‘by implication of law and the acquies- 
cence of the parties,’’ renewed fora year from No- 
vember 1. Held, that the finding was correct, con- 
sidered as a conclusion of fact from the evidence, and 
not as a conclusion of law from the facts found. The 
defendants excepted to the finding of the referee, 
holding that a renewal of the original contract for an- 
other year was effected by the continuance of the 
plaintiff in the defendants’ employ after the term of 
the original contract expired, and this exception pre- 
sents the only point worthy of notice on this appeal. 
The defendants’ contention in support of this excep- 
tion is founded solely upon the argumeut, that the 
original contract being for a year and fifteen days, any 
contract to be implied therefrom must necessarily be 
for asimilar term, and such term, not being capable of 
performance within a year, would be void under the 
statute of frauds. This contention is founded upon 


an erroneous assumption, and therefore falls within 
the hypothesis upon which it is predicated. 


It is true 
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that the original contract, so long as it remained ex- 
eoutery, was void and unenforceable; but having been 
yoluntarily performed by both parties, neither could 
afterward be heard to allege its invalidity, and it con- 
trolled the terms of service and compensation under 
it, as against both parties, as well as afforded an au- 
thority from which the intention of the parties in re- 
lation to a further contract could be inferred. In other 
words, after execution, it was to all intents valid. 
Stone v. Dennison, 13 Pick. 1; Dodge v. Crandall, 30 
N. Y. 294. The evidence, as well as the finding of the 
referee, showed that the parties originally contem- 
plated a hiring for a year, and Sthis is strengthened by 
the fact that an annual compensation was agreed upon. 
Fawoeett v. Cash, 5 Barn. & Adol. 904; Emmens v. EI- 
derton, 4 H. L. Cas. 640. This evidence clearly author- 
jzed the finding of a renewal of the contract for one 
year, and this applies as well to the rate of compensa- 
tion as the time of service. This conclusion seems 
to be fully supported by the authorities. The rule in 
Reeve’s Domestic Relations (4th ed., p. 431) is stated 
as follows: *‘ Where one serves another under a con- 
tract for a year’s service, and holds over, continuing in 
the same service after the expiration of the year, there 
isa presumption, analogous to the presumption in the 
case of yearly leases, that the parties assent to the con- 
tinuance through another year of the contract of ser- 
vice.”’ Sines v. Wayne Co., 58 Mich. 503; Tatterson v. 
Manufacturing Co., 106 Mass. 56; Plow Co. v. Booth, 
IIll. Appe574; Wallace v. Floyd, 29 Penn. St. 184. In 
each of these cases the rule was applied to the term of 
service as well as rate of compensation. Schouler’s 
Domestic Relations (4th ed., p. 698) states the rule as 
follows: “If the hiring be general without any par- 
ticular time limited, the old law construes it into a 
years hiring. But the equity of this rule-extended 
only to such employment as the change of seasons 
effected, as when the servant lived with his master or 
worked at agriculture. By custom, such contracts 
have become determinable in the case of domestic ser- 
vants upon a month's notice, or, what is an equiva- 
lent, payment of a month’s wages; yet, as to hiringin 
general, the rule still is that, if master and servant en- 
gage without mentioning the time or frequency of pay- 
ment, it isa general hiring, and, in point of law, a hir- 
ing forayear. Fawcett v. Cash, 5 Barn. & Adol. 904; 
Lilley v. Elwin, 11 Q. B. 742. Custom modifies this 
principle, and the date and frequency of periodical 
payments are material circumstances in each case. The 
principle of yearly hiring is applicable to all contracts 
of hiring and service, whether written or unwritten, 
whether express or implied, and, whatever the nature 
of the services, its modifications arise whenever the 
contract contains stipulations inconsistent with its ap- 
plication, or when, from some well-known custom on 
the subject, the parties may be considered to have con- 
tracted with sole reference to such customs. In this 
country, at least, if a contract for hiring is at so much 
per month, it will readily be presumed that the hiring 
was by the month, even if nothing was said about the 
term of service.”’ It is stated in Wood’s Master and 
Servant: ‘‘ Where a person has been employed by an- 
other for a certain definite term, at fixed wages, if the 
services are continued after the expiration of the term, 
in the same business, it is presumed that the continued 
services ure rendered upon the same terms.” § 96. In 
Smith’s Master and Servant (p. 41) it is said that 
“where no time is limited, either expressly or by im- 
plication, for the duration of a contract of hiring and 
service, the hiring is considered a general hiring, and, 
in point of law, a hiring fora year. This rule is ap- 


plicable to all contracts of hiring and service, whether 
Written or unwritten, whether express or implied, and 
whatever be the nature of the service.’’ Story on Con- 
tracts (§ 962) states the rule to be: ‘* When there is a 
general hiring, nothing being said as to ite duration, 





and no stipulation as to payments being made which 
may govern ils interpretation, the contract is under- 
stood to be for a year, and the reason for this rule is 
said to be that both master and servant may have the 
benefit of all the seasons. This rule applies to the hir- 
ing of all menial and household servants, trade ser- 
vants, reporters of newspapers, servants in hus- 
bandry,” etc. ‘‘ But when wages are payable at a stipu- 
lated period, as per week or month, or half year, such 
circumstances, standing alone, indicate that the hiring 
is for such period.” § 962d. The rule as stated in Ad- 
dison on Contracts (§ 884) is: **‘ When the employment 
of a servant is of a permanent nature, and annual 
wages are reserved, the hiring isa yearly hiring; and 
when the servant is not a household or menial ser- 
vant, the hiring cannot be put an end to by either 
party, without the consent of the other, before the 
termination of the current year.” The following cases 
may be referred to as illustrative of the rule: Mans- 
field v. Scott, 1 Clark & F. 318; Fawcett v. Cash, 5 Barn. 
& Adol. 904; Beeston v. Collyer, 4 Bing. 309; Collins v. 
Price, 5 id. 1382; Sewing-Machine Co. v. Bulkley, 48 Ill. 
192; Iron Factory Co. v. Richardson, 5 N. H. 294; Vail 
v. Manufacturing Co., 32 Barb. 564; Wallace v. Dev- 
lin, 36 Hun, 275; Greer v. Telephone Co., 50 N. Y. Su- 
per. Ct. 517; Bleeker v. Johnson, 51 How. Pr. 380; 
Hodge v. Newton,il4 Daly, 372; Huntingdon v. Claffin, 
388 N. Y. 182; Smith v. Velie, 60 id. 110. Jan. 13, 1891. 
Adams v. Fitzpatrick. Opinion by Ruger, C.J. Af- 
firming 5N. Y. Supp. 181. 


RAILROADS—LEASES—LIABILITY OF LESSOR.—A les- 
sor of a railroad is not liable for damages to land adja- 
cent to the railroad land, caused by the washing 
thereon of earth and sand from an embankment 
erected by the lessee in filling iu a trestle, where the 
Jessor was not bound to build such embankment, and 
there is no evidence that the trestle was not sufli- 
cient at the time of the lease, or that it was then 
a@ nuisance, though the lessor was bound by the lease 
to pay the lessee for any work chargeable to con- 
struction. The lessor was not bound by statute 
or contract to build this embankment, nor was it 
bound to keep the trestle in repair. There was no 
proof or claim at the trial that the trestle was not 
adequate at the time of the lease, or that it was then a 
nuisance. The lessee was bound to keep it in repair, 
and to protect those who had occasion to use it from 
any injury in consequence of its dilapidated condition. 
The lessor out of possession was under no such obliga- 
tion. Wasmer v. Railroad Co., 80 N. Y. 216; Edwards 
v. Railroad Co., 98 id. 245; Ahern v. Steele, 115 id. 203. 
The lessor of a railroad is not liable for the negligence 
or torts of the lessee. This has been so frequently de- 
cided that an extended citation of authorities is not 
needed. Pierce Railr. 283; Ditchett v. Railroad Co., 
67 N. Y. 425; Mayor, ete., v. Railroad Co., 113 id. 311. 
The lessor cannot be made liable for these damages 
because it was bound under the lease to issue to the 
lessee its bonds for the cost of any work chargeable to 
construction. The work was nevertheless the work of 
the lessee. It did the work in its own way, and the 
lessor had no control thereof. In doing the work the 
lessee was in no way working under the lessor, and in 
reference thereto the lessor was in no way the superior 
of the lessee in such a sense that it was bound to re- 
spond forthe acts of the lessee. McCafferty v. Rail- 
road Co., 61 N. Y. 178; Ferguson v. Hubbell, 97 id. 507. 
This is: not a case where the embankment was neces- 
sarily a nuisance, and injurious to the plaintiffs. It 
could have been built with retaining walls or ditches 
on the sides thereof, so that the earth and sand from 
the same could not be washed upon the lands of the 


plaintiffs. Dec. 16, 1890. Willer v. New York, L. & W. 
R. Co. Opinion by Earl, J. Reversing 3 N. Y. Supp. 


245. 
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STATUTE OF LIMITATIONS—SUPPLEMENTARY PRO- 
CEEDINGS.—Code of Procedure of New York, section 
292, prescribed twenty years’ limitation for an order 
for examination in supplementary proceedings. The 
present Code of Civil Procedure, section 2435, pre- 
scribes ten years. Section 3352 provides that as to 
rights accrued before the Code took effect, the new 
limitations shall be applicable only in the cases men- 
tioned in chapter 4 of the new Code. Section 414 of 
that chapter declares that its provisions shall be inap- 
plicable to cases where a different limitation is pre- 
scribed. Section 388 prescribes ten years’ limitations 
for the cases enumerated in sections 414, 415, which in- 
clude special proceedings. Section 2435 is not in chap- 
ter 4. Held, that section 2435 did not prescribe a dif- 
ferent limitation from that prescribed by chapter 4, 
and that the ten years’ limitation of the new Code ap- 
plied, though the right accrued before it took effect. 
Jan. 13, 1891. Caryngham v. Duffy. Opinion by Finch, 
J. Affirming 6 N. Y. Supp. 947. 


TAXATION —SALES FOR NON-PAYMENT — RIGHTS OF 
PURCHASER. — Laws of 1882, chapter 363, provide for 
the payment of irregular taxes on certain conditions, 
and validates the taxes so paid and their payment. 
Laws of 1884, chapter 388, providing for the relief of 
the holders of certificates issued on void assessments, 
enacts that nothing therein contained shall affect any 
defense the city of Brooklyn may have against such 
certificates, in case the holder shall refuse to accept 
the payments by the act provided for. Tax certificates 
issued by the city of Brooklyn provided that the pur- 
chaser thereof was entitled to a lease of the premises, 
unless redeemed within a certain time, or any irregu- 
larity was discovered in the proceedings prior to the 
sale, in which case the purchase-money, and all sums 
paid for taxes, were to be repaid to the purchaser. 
Held, that where the taxes for which the certificates 
were issued were void, avd the premises were not re- 
deemed, aud the purchaser refused the city’s offer to 
repay him the amount, paid out by him, he could ob- 
tain no further relief. If redemption is made pur- 
suant to the certificate, the purchaser at the tax sale 
will get his money back, with such rate of increase, if 
any, as the certificate of the statute provides. If re- 
demption is not made, the purchaser will get such title 
to the property purchased as the proceedings to col- 
lect the tax conferred, and no other. Nor will such 
purchaser get any covenants or obligations with such 
title other than those prescribed by law, and usually 
contained in the certificate. Cooley Tax’n, 329, 375, 
572; Coffin v. City of Brooklyn, 116 N. Y. 159-166; 
Brevoort v. Brooklyn, 89 id. 135; Lynde v. Melrose, 10 
Allen, 49; White v. City of Brooklyn, 122 N. Y. 53-64. 
The court in the last case, speaking through Judge 
Bradley, used this language: ‘‘ They had no rights as 
against the defendant, except such as were given by 
the coutracts contained in the certificates; and those 
were to a conveyance, unless irregularities were dis- 
covered in the proceedings prior to the sales, and in 
that case they were entitled to repayment of the 
amount of the purchase-money, as represented by the 
certificates of which they had the title.’’ These and 
uumeroug other cases illustrate the principle that the 
rights of all parties connected with the purchase and 
sale of property, to raise the taxes imposed upon it, 
are creuted and defined by statute. The case then 
comes to this: that the certificate issued to plaintiff 
would give him back, if the premises were redeemed, 
the money he paid for it, with a liberal interest. If 
the lot was not redeemed, he could get the lot for the 
money he bid to pay the tax for which it was sold. 
The lot was not redeemed, and the taxes for which 
they were sold being void, the plaintiff can get nothing 
by virtue of his certificate, except the alternative 
therein provided; and that is, a nominal title that is 


void, or a right not enforceable. The city, without Je 
gal obligation to do so, offers, under the last-named 
act, to restore him the moneys he paid out. The plain. 





| tiff has refused to accept the offer upon the terms pro- 


posed by the law. The defendant has no legal right to 
offer the plaintiff any different terms, and the courts 
know of no other law to interpose for the relief of 
plaintiff. Second Division, Dec. 9, 1890. Macfarlane 
v. City of Brooklyn. Opinion by Potter, J. Affirming 
41 Hun, 410. 


TESTAMENTARY POWERS—TRUSTS—SUSPENSION OF 
ALIENATION. —(1) 1 Revised Statutes, part 2, chapter 1, 
title 2, article 3, sections 74, 76-79, 94, 96, provide that 
a@ power is general where it authorizes the conveyance 
of afeetoany alienee whatever; that it is in trust 
when other persons than the grantee are entitled to the 
proceeds or any portion thereof, and that every trust 
power is imperative unless its execution is expressly 
made to depend on the will of the grantee. A will 
yave the executor power to sell and convey certain 
realty on terms within his discretion on the happen- 
ing of acertain contingency, provided that such sale 
should bar all claims of testatrix’s heirs, gave the ex- 
ecutor no interest in the proceeds, and directed that 
they should be divided among a specified class of per- 
sons. Held, that this was a general power in trust, and 
was imperative, and operated to suspend the vesting 
of the fee until the power was executed or the prece- 
‘dent estate terminated. (2) 1 Revised Statutes, page 
727, section 44, provides that every estate giten to two 
or more persons shall be a tenancy in common, unless 
expressly declared to be a joint tenancy. A will pro- 
vided that certain property should be held by testa- 
trix’s husband and three designated daughters so long 
as any two of the daughters should remain unmarried, 
and for one year after the marriage of the second 
daughter. Held, that the husband and daughters 
took life-estates with cross-remainders as tenants in 
common, subject to defeat by the marriage of the sec- 
ond daughter. (3) The will was made in execution of 
a power of appointment conferred upon the testatrix 
by a trust-deed, which gave her a life-estate. It pro- 
vided that a year after the marriage of the second 
daughter the property should be sold by the executor, 
and the proceeds divided among all the children of tes- 
tatrix then living and the issue of those that were 
dead. Held, that the will created a contingent re- 
mainder in fee in such children, which was inalienable, 
and that the estate attempted to be created by the 
will in the husband and daughters was invalid underl 
Revised Statutes, pages 723, 737, sections 14, 15, 128, 129, 
providing that the period during which the absolute 
right of alienation may be suspended by any instru- 
ment in execution of a power shall be computed from 
the creation of the power, and that such period shall 
not be longer than during two lives in being at the 
creation of the estate. (4) As the estate was invalid, 
the power of sale authorized to take effect on the ter- 
mination thereof was also void. Second Division, 
Dec. 16, 1890. Danav. Murray. Opinion by Haight, 
J. Reversing 47 Hun, 635. 


——___—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 





ACCOUNT — REFERENCE — WAIVER OF AUDITOR'S 
OATH.—The requirement of the Revised Statutes of Il- 
linois, chapter 2, section 7, that an auditor shall be 
sworn before entering upon his duties, may be waived 
by the parties, and is waived by appearing before an 
auditor, and examining witnesses without objection. 
Upon the question whether the taking of the oath is 
jurisdictional prerequisite to the power of an auditor 





to proceed with his duties in an action of account, we 
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have been referred to no authorities, either in this 
State or elsewhere; but we see no reason why the rule 
upon this subject, which has been held to be applicable 
to arbitrators and other referees, may not also apply 
tosuditors. The statute of this State on arbitrations 
and awards (§ 3, chap. 10, R. S.) provides that *‘ before 
ding to bear any testimony in the cause, the ar- 
bitrators shall be sworn faithfully to hear, examine 
and determine the cause, according to the principles 
of equity and justice, and to make a true and just 
award according to the best of their understanding.”’ 
This court has never directly decided that the oath, 





thus required, to be administered to arbitrators, may 
be waived; but the question has arisen under similar 
statutes in other States, and the decisions are not uni- 
form. In some States, as in New Jersey, Kentucky 
and Louisiana, it has been held that the award is void, 
if the arbitrators are not sworn, where the statute di- 
reo’s them to be sworn. Inslee v. Flagg, 26 N. J. Law, 
98; French v. Moseley, 1 Litt. 247; Lile v. Barnett, 2 
Bibb, 166; Overton v. Alpha, 13 La. Ann. 855. In other 
States, as in New York, Missouri, Wisconsin, Ver- 
mont and Pennsylvania, it has been held that the re- 
quirement of the statute may be waived. Howard v. 
Sexton, 1 Den. 440; Hill v. Taylor, 15 Wis. 190; Coch- 
ran v. Bartle, 91 Mo. 636; Woodrow v. O'Conner, 28 
Vt. 776; Otis v. Northrop, 2 Miles, 350; Browning v. 
Wheeler, 24 Wend. 258; Day v. Hammond, 57 N. Y. 
49. In Newcomb v. Wood, 97 U. S. 581, it was said 
by the Supreme Court of the United States: ‘‘ The 
objection that the arbitrators were not sworn is waived 
by the plaintiff in error, by appearing and going to trial 
without requiring an oath to be administered. If the 
witnesses had not been sworn, the waiver of that de- 
fect, under the same circumstances, would have been 
equally conclusive.’’ See also Maynard v. Frederick, 
7Cush. 250. The weight of authority is in favor of the 
position that the oath may be waived. A party ought 
not to be permitted to introduce testimony, and to 
suffer his adversary to introduce testimony, before an 
auditor, and then, when the findings turn out to be 
adverse to him, to make the objection, for the first 
time, that the auditor was not sworn. Thus to lie by 
and take the chances of a favorable result is inequi- 
table. In such cases, silence ought to be regarded as 
acquiescence. If the objection that the oath has not 
been administered is made in apt time, it may be cured, 
and time and expense may be saved. It is not suffi- 
cient for the defendants to say that they did nut know 
of the failure to take the oath until after the report 
was filed. They knew, or were bound to know, what 
the law was. The law required the auditor to be 
sworn before he entered upon his duties. If they in-e' 
tended to insist upon a compliance with this require- 
ment, they should have made known their intention 
before the duties were entered upon. The appoint- 
ment of the court is the source of the auditor’s juris- 
diction, and his failure to be sworn may be waived by 
the parties, as it was waived in the case at bar. II. 
Opinion 
by Magruder, J. 


CoNTRACT—CONSTRUCTION—NATURAL GAS—STREET 
LIGHTING.-~-Under a contract by which a gas company 
agreed to furnish natural gas to a village free of charge, 
“forall street lamps,’’ the kind of lamps intended 
must be determined by the common use of the word 
where natural gas is used for street lighting; and 
where open lights only are used for such purposes, the 
gas company cannot require the village to use inclosed 
lights to reduce the amount of gas used. The word 
“lamp,’’ considered with reference to the general idea 
conveyed, is as definite as any word in the language, 
but with regard to the particular form, material and 
method of operation, of the instrument itself, and the 
substance used as a light producer, it is as vague as the 








name of any concrete article in daily use can well be. 
As tothese matters therefore its meaning must de- 
pend largely on the context, and on the time, place 
and habits of the people with reference to which it is 
used. Thus in the early years of all the members of 
this court, a lamp would have been universally under- 
stood, not only in Pennsylvania, but throughout the 
United States, as one which burned whale or lard oil; 
and a street lamp would have had the same meaning 
every where, except in a few cities where gas had 
rather recently supplanted oil, but where the old name 
still held its place. Probably at the present day a 
street lamp would be understood everywhere but in 
the smaller villages as a gas lamp; but in places within 
the natural gas region the old meaning must have al- 
reudy become unsettled, or a new one established. 
This is what is claimed in the present case. The an- 
swer of the borough sets u p that “in the popular un- 
derstanding, and in the understanding of persons 
familiar with the manufacture and fitting up of ap- 
pliances for lighting streets with natural gas, the word 
‘lamp’ has the same meaning as the words ‘ buruer,’ 
‘light’ or‘torch.” * * * Inall the towns and 
cities where streets were thus lighted with natural gas, 
open lights were alone used for this purpose, a fact 
which must have been known to complainant; and 
it was in view of this condition of things the con- 
tract was made.’ The affidavits on behalf of the re- 
spondents amply sustain this averment of the answer, 
while on the other hand, it is not opposed by the evi- 
dence of complainant. The affidavits on behalf of the 
latter speak in general terms of the open light as 
wasteful and extravagant, but not asingle one of them 
denies that open lights were and are still commonly 
used in the natural gas region of Pennsylvania, nor 
mentions any place in this State where inclosed lamps 
are successfully used at the present day. The only 
places specified in which inclosed lights are used are in 
Ohio and West Virginia. Thecase is clearly not one 
for equity at all. The common law is the living science 
of justice, and adapts the application of fixed principles 
to changes in the affairs of men. Natural gas is a 
newly-discovered, and as yet unfamiliar product of 
nature, and the law will recognize a general progress 
in its economical, prudent and profitable use. If 
therefore the plaintiff’s can hereafter show that open 
lamps are extravagaut, wasteful and unnecessarily 
burdensome to the company, it may be that an action 
will lie for the value of the excess. But as open lamps 
were the ones in contemplation at the date of the con- 
tract, the onus will be on the plaintiffs to show a 
progress in the art of illumination that has superseded 
the use of them, and made it unreasonable. Penn. 
Sup. Ct., Nov. 10, 1890. Sultsburg Gas Co. v. Borough 
of Saltsburg. Opinion by Mitchell, J. 





CORRESPONDENCE. 


“* BROKER.” 
Editor of the Albany Law Journal: 

Mr. James Brooks Davitt seems to be right in deriv- 
ing the word “ broker’’ from the Saxon word broc, 
misfortune, for it is said in Jacobs Law Dictionary, a 
very learned work and full of antiquarian research, 
that “ the original of the word is from a trader broken, 
and that from the Saxon broc, misfortune, which is 
often the true cause of a man's breaking, so that the 
name of broker came from one who was a broken 
trader by misfortune, and none but such were form- 
erly admitted to that employment.” Your reason for 
supposing Mr. Davitt to be in the right seems conclu- 
sive. 

Yours truly, 
P. A. MATTESON 


Burra.o, N. Y., Feb 


14, 1891. 
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Wm. A. Beacu STILx LIVEs. 
Editor of the Albany Law Journal: 

“A prominent and experienced member of the bar”’ 
writes to yuur paper concerning the participation of 
my late friend William A. Beach in the Bowen-Jumel 
suits, fifteen or twenty years ago, as follows: 

‘*Mr. Beach did not carry the jury in the Jumel Case. 
He was beaten, and Gideon Tucker, Chauncey Shafer 
and Levi Chatfield, his associate counsel, were all of 
the opinion that Mr. Beach did not do the case and tes- 
timony justice. His effort was too ambitious, and‘ he 
spoke over the heads of the jury. Lawyer Hoar of 
Massachusetts had the defendant’s case, and it was 
said that he made a very close and able argument, and 
confined his remarks to the case, and convinced the 
jury.” 

There are several mistakes inv this. It is a mistake 
that I was “of the opinion that Mr. Beach did not do 
the case justice.’”’ That certainly has never been my 
opinion, nor do I think it was the opinion of any of my 
associates, or of others who heard his summing up. 
Another mistake is the statement that Mr. Hoar was 
counsel for the defendant in that case. He was oneof 
the counsel for the plaintiff, Bowen, on one of the two 
trials. What is said of his argument is true, but it is 
not true that he ‘‘convinced the jury.’’ No human 
ability could have won the second trial for the plain- 
tiff. The judge upon the bench was avowedly hostile 
to the plaintiff. The defendant enjoyed the benefit of 
the great influence of Mr. O’Conor, aided by the in- 
dustry and talent of James C. Carter. But, after all, 
the success of the defendant in the Bowen suits was 
not final, for other litigation, induced by me, was im- 
mediately afterward commenced by the French heirs 
of Jumel, which resulted in their obtaining one-half 
of the vast Jumel estate. 

Probably there never was a litigation so much mis- 
understood and so misrepreseuted by the press as that 
concerning the Jumel property, and, though the above 
is comparatively a mild specimen, I must ask you to 
publish this correction. 

Permit me to adda few words about Mr. Beach. I 
knew him as long as the “ prominent member of the 
bar’’ did. He was my friend aud adviser in many 
things, and was responsible for my candidacy for the 
Court of Appeals in 1878. I think of him always as one 
of the greatest advocates, if not the greatest, I have 
known in my more than forty years’ membership at 
the bar. 

New York, Feb. 13, 1891. GIDEON J. TUCKER. 

a 
NOTES. 

'NHE work of codifying the English law is proceeding 

slowly; Mr. Chalmers himself has embodied the 
Law Merchant on Bills of Exchange and other nego- 
tiable instruments in a statutory form; and last ses- 
sion of Parliament saw a similar success in codifying 
the Law of Partuership. An attempt to codify the 
Law of Arbitration only succeeded so far as the statu- 
tory side of that law was concerned, and under the 
auspices of the Society of Authors an attempt is about 
to be made to introduce order into the chaos of copy- 
right legislation. The work before us (Chalmers Sale 
of Goods) represents an endeavor, with the assistance 
of Lord Herschel and Lord Bramwell, to add another 
codifying statute to the list, embodying the Law of 
Sale; but whether that attempt be successful or not, 
the book will be of use as a valuable text-book of that 
law, and a concise statement of the principles underly- 
ing it. To the execution of the work we can give al- 
most unqualified praise.—Law Quarterly Review. 


Mr. Justice Denman is greatly missed at the law 
courts. It is not that the work of the courts has been 
neglected during his enforced absence; and, indeed, 





there is no judge on the bench who has better earneg 
the right to be absent than Mr. Justice Denman. Byt 
there is a community attached to the courts who are 
not reconciled to, and who do not understand, his pro. 
longed absence; and there is, unfortunately, no meang 
of conveying to their individual intelligences the 
causes which have led to their friend’s separation from 
them. We refer, of course, to the pigeons. Every day 
in term time, about the hour when the courts rise for 
luncheon, these legal fowl are accustomed to assemble 
on Mr. Justice Denman’s window-sill in the judges’ 
quadrangle, and on every coign of vantage within easy 
flight of that important spot; and the first act of the 
learned judge on leaving the court is to open his win. 
dow wide and pour out in generous handfuls a hand- 
some meal of grain for his feathered friends. His firgt 
appearance at the window is a signal for the whole 
flock to arrive in fluttering confusion from the posi- 
tions in which, being crowded out of the window-sill, 
the majority of them have been watching his window; 
and when he opens it they will fly on to bis hands and 
dive their heads into the bag of corn he holds, and con- 
tend against one another for their claims like the keen- 
est litigants, only without any fear of inconvenient ju- 
dicial interference being interposed between them. 
And whatever the learned judge may do to litigants, 
he never stays their proceedings. They are just as well 
fed during his absence as when he is in attendance. He 
is far too thoughtful of his pets not to provide for them 
while he is away. But it is not quite the same thing 
to them. They are fed ina more prosaic fashion by 
the attendant in the court-yard below, and they eyvi- 
dently miss the excitement of that daily meal at the 
judge’s window. They remain faithful in their attend- 
ance on his window-sill at lunch time, and peer discon- 
solately through the glass until the luncheon hour is 
well passed; and we may safely assert that there is no 
branch of the profession to whom the speedy recovery 
of the learned judge will give greater delight than to 
the law courts pigeons.—Solicitors’ Journal. 


In Knowles v. Duncan the plaintiff recovered £10,000 
by the verdict of a jury in the absence of the defend- 
ant, who was the proprietor of the Matrimoniul News, 
for breach of promise of marriage, the plaintiff beinga 
young lady about nineteen and the defendant being 
uged about seventy. On motion for a new trial on the 
ground that the damages were excessive, the Court of 
Appeal has, by consent, reduced the damages to £6,500, 
but if that amount, with costs, be not paid within a 
month, the original verdict is to stand. Asa precedent 
therefore the case is valuable as being the first on rec- 
ord in which a court has reduced the damages in a 
breach of promise action on the ground of excess. 
From the time of William III downward, when in 
Harrison v. Cage, Carth. 467, a jury found for the 
plaintiff for £400, the courts have steadily set them- 
selves against granting new trials on the ground of ex- 
cess of damages in breach of promise cases. But, in- 
asmuch as the largest sum ever known to have been 
recovered by the verdict of the jury (without any com- 
promise, such as in Finney v. Garmoyle, where £10,000 
was recovered by consent) was £3,500, in Wood v. 
Hurd, 2 B. N. C. 166, we are not surprised that the 
course of leaving every thing toa jury should at last 
have received some check. But we doubt whether 
complete justice will ever be done unvil, by the re-in- 
troduction and passing of Lord Herschell’s or some 
similar bill, the law of this country in these matters 
has been more assimilated to that prevailing in Euro- 
pean countries generally, where the damages are lim- 
ited to actual pecuniary loss. See Hansard, volume 
245, pages 1867-1887, where a full account is given of 
the resolution of Lord (then Mr.) Herschell, which was 
carried in the House of Commons by one hundred and 
six to forty-five in 1879.—London Law Journal. 
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CURRENT TOPICS. 


HE Chicago Legal Adviser thus reinforces its 
opinion that Congress has power to legislate on 
the subject of marriage and divorce in the States: 


“And it seems to us that the chances against attain- 
meut of the desired end by this‘ only possible way’ "’ 
—(i. e., by agreement effected through State commis- 
sions) — “in the next ten or fifteen centuries, are ten 
or fifteen thousand against one — so many that if there 
is no other possible way all hope of ever getting to the 
desired end may as well be abandoned. We believe that 
there is another possible and much more expeditious 
way. It is that of legislation by Congress. That Con- 
gress ‘has no right to legislate on the subject’ is only 
an assertion of opinion. Doubtless it is still a major- 
ity opinion, but that is not proof that it may not be- 
come ina few years a minority opinion. Not many 
years have passed since it was a generally accepted 
opinion that Congress had ‘ no right to legislate on the 
subject’ of acattle distemper. That was among the 
sacred State rights which Congress must not invade. 
Opinion changed, and an alteration of the National 
charter was not found necessary to invest the Na- 
tional Legislature with the faculty of guarding the gen- 
eral welfare by legislating against the rinderpest. If 
Congress may legislate against a physical distemper 
that menaces the general welfare, why may Congress 
not legislate against a moral distemper that menaces 
the general welfare? Is a law to limit the rinderpest 
more important to the well-being of the Republic than 
a law to limit the divorce pest? In our humble opin- 
ion, the latter is the greater evil. Asit is not in the 
local legislative power to deal effectively with the les- 
ser evil, so neither is it in the local legislative power to 
deal effectively with the greater evil. And here, we 
suppose, is the only substantial aud durable bound- 
ary between ‘State rights’ and National rights. 
Whenever this people is menaced by a danger with 
which local legislation is powerless to deal, it is a 
proper and legitimate subject of National legislation. 
Of course, viewed from the outlook of the ‘States’ 
rights’ doctrinaires, this is terribly heterodox opinion, 
Nevertheless it is on the line of the steady movement 
of public thought during more than a century —a 
movemeut that it is highly probable will not be turned 
back nor arrested during a century coming. It isa 
Movement that will, it is our belief, bring in, through 
enactments by the general Legislature,the assimilation 
of laws that is necessary to the general good, long 
before it would be possible to attain that desideratum 
in any other way. Moreover it is a movement that 
might be greatly expedited by such educational efforts 
as the accomplished editor of the ALBANY Law Jour- 
NAL could exert, if he would direct to this useful end 
one-half, or say three-fifths, of the intellectual energy 
that he squanders in writing law poetry.” 


It is difficult to conceive that there can be two dif- 
ferent opinions as to the power of Congress to leg- 
islate on this subject. It seems to us, as we dare 
say it will seem to most lawyers, that Congress has 
a8 little legal jurisdiction over this subject as it has 
over the subject of common-school education. Mar- 
riage and divorce and education are matters purely 
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of State concern. One would hardly argue that 
Congress has power to enact that the Bible shall or 
may be read in the common schools of Wisconsin, 
or that the English language shall be taught therein, 
contrary to the ridiculous legislation recently enacted 
in that State. Perhaps, candidly considered, the 
language of the Adviser is not so much declarative 
of a present state of things as prophetic. But it 
seems extremely doubtful that within the life of any 
man now living there will arise a majority opinion 
that Congress should or can legislate on this topic. 
The inhabitants of the forty States will hardly consent 
to consider the questions of marriage and divorce in 
the light of the physiological fact of a cattle dis- 
ease. They all agree that the cattle pest is a dan- 
gerous disease, communicable from one State to 
another, and fairly coming within the police power 
of the Federal government. But how shall they be 
brought to agree that the absence of any particular 
form of marriage celebration or the recognition of 
any particular cause for divorce constitutes ‘‘a moral 
distemper that menaces the general welfare?” In 
saying that whenever this people is menaced by a 
danger with which local legislation is powerless to 
deal, it is a proper and legitimate subject of National 
legislation,” the Adviser asserts a very doubtful 
legal principle, and certainly begs the whole ques- 
tion at issue, for local legislation is perfectly com- 
petent and able to deal with this question. If pub- 
lic opinion should ever experience the revolution 
indicated in our contemporary’s Utopian prediction, 
there would be no need of Federal legislation, for 
then an amendment of the Constitution would be 
easily practicable, and would be the natural means 
of reform. Arduous as seems the undertaking to 
obtain an agreement of all or many of the States on 
a general law, it seems much more practicable than 
a constitutional amendment, or an agreement of 
Congress, granting that Congress possesses the 
power of legislation. Congress has been for many 
years unable to agree on a plan of relief of the 
Supreme Court —a matter of comparatively small 
importance. How much more improbable that the 
representatives of forty States, no two of which 
have marriage and divorce laws alike, or even very 
similar, should ever be able to agree on a general 
plan! How would the representative from New 
York or South Carolina be able to assure himself of 
the approval by his constituents of a relaxation of 
the divorce law, or he from Rhode Island, or Ken- 
tucky, or Illinois hope to gain the assent of his peo- 
ple to a greater stringency? It seems to us that the 
only way to accomplish any reformation in a cen- 
tury is through an influential formulation of a new 
and reasonable scheme by a few leading States, All 
may rest assured that marriage and divorce are the 
last subjects in respect to which the States will ever 
be driven or dictated to, and it is right that it 
should be so. Climate, nationality, habit, educa- 
tion, modes of thought, religious tenets, all forbid 
that the central government should assume to declare 
a general rule, and assimilation can only be effected 
through convention. 
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It seems that a revolt is springing in the English 
legal mind against the brutish doctrine that a wife 
may not have a divorce for the husband’s adultery 
unless he has also been cruel. The Law Times says: 


“A branch of the Court of Appeal, constituted of 
Lords Justices Lindley, Lopes and Kay, has shown 
great timidity in dealing with a very simple point of 
divorce law. The question argued by counsel, but 
shirked by the court, was, whether a wife was entitled 
to a decree of dissolution of marriage when her hus- 
band had been guilty of adultery, but had committed 
no act of cruelty except such as may be said to have 
been incidental to his adulterous connections. The 
question really turns on the construction of section 27 
of the Divorce and Matrimonial Causes Act, 1857, 
which provides that a wife may petition ‘ that her mar- 
riage may be dissolved, on the ground that since the 
celebration thereof her husband has been guilty of in- 
cestuous adultery, or of bigamy with adultery, or of 
rape, or of sodomy or bestiality, or of adultery coupled 
with such cruelty as without adultery would have en- 
titled her to a divorce @ mensé et thoro, or of adultery 
coupled with desertion, without reasonable excuse, for 
two years or upwards.’ 

“*If the act were read as the appellant wished it to 
be read, the court would, on almost every petition by 
a wife for dissolution of marriage, be compelled to go 
into evidence on the subjects of a wife’s particular 
likes and dislikes, her state of mind and state of health 
at particular periods of time, the knowledge of her 
husband as to such likes, dislikes and conditions of 
mind and health; and it would seem only consistent 
with the appellant's argument to hold that it was 
meritorious conduct on the part of a husband to con- 
ceal his infidelities from his wife. A wife would be 
heard swearing in the box that her husband knew she 
detested dark-haired women, and contending that the 
fact of her husband's preferring such a creature to her- 
self was a sufficient aggravation of the main offense to 
constitute cruelty. Another petitioner would declare 
that the fact of her husband’s taking bis paramour 
abroad was a gross cruelty, because he had never left 
the shores of Britain with his wife; or that a gross act 
of cruelty had been committed by not only eloping, 
but eloping with a much-hated acquaintance of the 
wife. In nearly every case not only the fact of, but 
the whole circumstances in connection with, the adul- 
tery would be put in evidence in the hope of establish- 
ing or strengthening a case of cruelty. If such a result 
as that contended for by the appellant had been meant, 
surely the enumeration of aggravated adulteries con- 
tained in the statute would have been omitted. The 
section must mean that where the adultery is not com- 
mitted under some of the aggravating circumstances 
expressly stated, there must be cruelty in addition to, 
but irrespective of, and altogether outside, the adul- 
tery. 

“In Beauclerk v. Beauclerk there was no such inde- 
pendent cruelty. The case was undefended. There 
had been no violence, or threat of violence, but the 
husband had frequently committed adultery, and had 
from time to time acquainted his wife with the details 
of his infidelities. Evidence was also adduced that his 
unsavory revelations had had a pernicious effect on his 
wife's health, and these acts were relied on as cruelty. 
The court however avoided giving a decision on the 
question, as there was a delay of twenty years in filing 
the petition, and this delay was not satisfactorily ex- 
plained; and the question as to cruelty therefore still 
remains open. 

“The case however is valuable as a further piece of 
evidence that the whole divorce law of this country 
needs reconsideration and alteration. The principle 
was conceded in 1857; but the act of that year, even 





with the amending legislation, is not quite fil for mod. 
ern requirements. The necessity for requiring proof 
of a husband's cruelty or desertion when he has been 
adulterous; the doctrine of conditional condonation 
by a wife; the fearful oppression put on husbands by 
their being required to find security for their wives’ 
costs in frivolous suits, are all matters which require 
attention; and the coming appointment of some judge 
who, it is to be hoped, is not saturated with the quaint 
and musty doctrines of the ecclesiastical courts and 
the present divorce court, would be a fitting opporta- 
nity for consolidating and amending the law which he 
will be called upon to administer.” 

‘‘The world do move,” and when John Bull gets 
ready he moves with great force and headlong earn- 
estness. So we may expect to see him butt this 
obstruction of justice and humanity and common 
sense to flinders very soon — much sooner than we 
shall obtain a uniforn and reasonable law of divorce 
in this country. 


The Canadian Law Times is speaking loudly 
against ‘‘The Reportorial Craze,” and after allud- 
ing to the six thousand volumes extant in 1882, 
observes: ‘‘Take even the English reports and the 
comparatively modest two hundred and fifty volumes 
of our own Province, and is it too much to say that 
there has been committed the ‘monstrous absurdity 
of smothering the law in a mass of printed reports, 
all the pith of which might be condensed perhaps 
into a tenth of its present bulk?’ * * * If itis 
impossible to (intentionally) carry out the famous 
proposal of the ALBANy Law JourNat, and ‘make 
the reports funny,’ let at the least a beginning be 
made in the art of rejection.”” And yearns ‘that 
the over-burdened practitioner may have rest from 
the unimproving search for and unsatisfying con- 
sumption of that unwholesome legal fungus, the 
latest case.” ‘‘ Fungus” is good; the best descrip- 
tion of the plague ever made in one word or in many 
words. Now let us suggest that the Canadians 
import all the attainable copies of these six thou- 
sand and odd volumes, and convert them into vol- 
umes of smoke, thereby possibly gaining a little 
wholesome warmth for their hyperborean bones. 
But first let us codify. 


The Green Bag for February contains a character- 
istic likeness of David Dudley Field, with a seven- 
page sketch of his career. The second part of the 
article on the Supreme Court of Pennsylvania is of 
great interest, with fourteen excellent portraits, but 
it seems that the space of thirteen pages allotted to 
Chief Justice Gibson, and especially to a critical 
review — mostly unfavorable —of his most cele- 
brated opinions, is in excess of good proportion. It 
is too late to attempt to write down Chief Justice 
Gibson. He had more sense and power than a half- 
dozen average chiefs. We would gladly have had 
more of Jere Black, and especially of Chief Justice 
Sharswood, and a portrait of the latter would have 
been a welcome exchange for one of the others. But 
perhaps we are hypercritical. The Bag is so good 
that it excites criticism. 
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NOTES OF CASES. 





N Hughes v. Willson, Supreme Court of Indiana, 
December 20, 1890, it was held that where an 
attorney, employed to enforce and collect a judg- 
ment against specific property, purchased an out- 
standing title under a parol agreement to hold the 
Jand for his client, the trust will be enforced. The 
court said: ‘‘An attorney, in all transactions with 
his client, is regarded as acting in a fiduciary capac- 
ity. McCormick v. Malin, 5 Blackf. 509; Heffren v. 
Jayne, 39 Ind. 468. A purchase of a bankrupt’s es- 
tate by the solicitor of a commission was set aside, 
though he paid the full value for it at public auc- 
tion, Lord Eldon declaring that he would set aside 
all purchases made by persons having a confidential 
character, however honest the circumstances. <A 
devise of property to an attorney on pretense that 
he would use it for another, though he intended to 
appropriate it to his own use, was held to be a gross 
breach of confidence, and was set aside. Hooker v. 
Ozford, 33 Mich. 458. A purchase by the attorney 
of property sold under a judgment obtained by him 
for a price less than its amount constitutes the attor- 
ney an implied trustee for his client. Barrett v. 
Bamber, 9 Phila. 202. When the relation of client 
and attorney existed, and the attorney, at the in- 
stance of his client, purchased a note secured by 
mortgage on the client’s land at a considerable dis- 
count, it was held that the client was entitled to 
the benefit of the discount, although the attorney 
bought the note for himself. JfDowell v. Milroy, 
69 Ill. 498. It is a well-known rule that the attor- 
ney shall not, in any way whatever, in respect of 
any professional transaction between him and his 
client, make gain or profit for himself at the expense 
of his elient, beyond the amount of his just and fair 
professional compensation. He must account to his 
client for all profits. He cannot, as a general rule, 
act adversely to his client’s interest, nor use the 
knowledge acquired confidentially in trafficking 
with his client’s interest. Tyrrell v. Bank, 10 H. L. 
Cas. 26; Manhattan, ete., Co. v. Dodge, 120 Ind. 1; 
Weeks Attys., § 271. A purchase of the property 
involved in a suit by the attorney, pending the liti- 
gation, is void. Scoby v. Ross, 13 Ind. 117; West v. 
Raymond, 21 id. 305. See also Lashley v. Cassell, 
23 id. 600. The same principle which prohibits 
trustees and public officers from purchasing prop- 
erty of which they have the management, at a sale 
made or controlled by themselves, forbids an attor- 
ney who manages a suit, and has the right to con- 
trol a sale made by a commissioner, from becoming 
apurchaser. Especially is such purchase invalid 
when it results in a sacrifice of the property to the 
prejudice of the client and to the benefit of the at- 
torney. Weeks Attys., § 273.” 


In Humphreys v. National Benefit Association, Su- 
preme Court of Pennsylvania, January 5, 1891, de- 
fendant insured plaintiff against accidental death 
and permanent disability in the sum of $1,000, the 





certificate of insurance providing, inter alia, for the 
payment of ‘‘the whole of the principal sum named 
herein,” in the event of ‘‘the total and permanent 
loss of the sight of both eyes.” Before the insur- 
ance plaintiff had lost the sight of one eye, which 
was known to the general and the soliciting agent 
of the company when plaintiff was insured. Subse- 
quently he sustained the loss of the remaining eye. 
Held, that he was entitled to recover the entire 
amount. The court said: ‘‘It is evident the plain- 
tiff was seeking insurance against the total and per- 
manent loss of his sight. 'The company insured him 
against that, or it did not insure him at all, which 
is not to beconsidered. There appears to have been 
no fraud or concealment practiced by the plaintiff 
upon the company, and we are not willing to believe 
that the latter took his premium without giving any 
insurance as regards his eye-sight. The loss of one 
eye to him was precisely the same as the loss of both 
eyes by an ordinary man. It is total blindness in either 
case. There is no provision in the policy for the loss 
of one eye, as there is for the loss of one arm or one 
leg. The reason is plain. The loss of one eye does not 
produce a ‘ total and permanent loss of sight.’ For 
all practical purposes a man with one eye can still 
follow his occupation and gain his living, while the 
loss of an arm or a leg is a disability which seriously 
interferes with his ability to earn his bread; hence 
it was that the policy provided, or rather defined the 
‘loss of sight’ as the loss of both eyes.’ It was the 
loss of sight which was insured against, and this was 
just as complete in the plaintiff's case as though 
both eyes had been lost during the life of the pol- 
icy. Assuming that the company intended to insure 
the plaintiff against something, and that that some- 
thing was the loss of his sight, the most that can be 
said is, that having but one eye, the risk was in- 
creased; but the risk was not increased after the 
policy was issued. The general agent knew pre- 
cisely what the risk was when he took it, and 
neither he nor the company can be now heard 
to aver that the risk was greater in the case of 
a man with one eye than of one with two. IJnsur- 
ance Co, v. Spencer, 53 Penn. St. 353; May Ins. 146, 
There can be no reasonable doubt that the plaintiff 
paid his premium, and accepted the policy, under 
the belief that the words ‘total and permanent loss 
of the sight of both eyes’ was equivalent to the loss 
of eye-sight. He had a right to assume this in view 
of the fact that the policy was issued to him with 
knowledge on the part of the general agent that he 
had but one eye. A contract of insurance must 
have a reasonable interpretation, such as probably 
was in the contemplation of the parties when it was 
made. Grandin v. Insurance Co., 107 Penn. St. 26. 
Is it reasonable that the parties did not intend the 
policy to cover the matter of eye-sight at all? Yet 
this is the conclusion we must come to, if we sus- 
tain the defendant’s contention. Where the terms 
of a policy are susceptible, without violence, of two 
interpretations, that construction which is most 
favorable to the insured, in order to indemnify him 
against loss sustained, should be adopted. Jnsurance 
Co. v. Mund, 102 Penn. St. 89; Burkhard v. Insur- 
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ance Oo., id. 262. And in Hoffman v. Insurance Co., 
82 N. Y. 405, it was held that the rule in the inter- 
pretation of a policy is more fully established, or 
more imperative and controlling, than that which 
declares that in all cases it must be liberally con- 
strued in favor of the insured, so as not to defeat, 
without a plain necessity, his claim to the indem- 
nity, which in making the insurance, it was his ob- 
ject tosecure. When the words are, without violence, 
susceptible of two interpretations, that which will 
sustain his claim, and cover the loss, must in pref- 
erence be adopted.” 


In Chase v. Western Union Telegraph Co., 44 Fed. 
Rep. 554, United States Circuit Court, Northern 
District of Georgia, December 23, 1890, it was held 
that the receiver of a telegraphic message, the de- 
livery of which has been negligently delayed, cannot 
recover for mental suffering alone, unaccompanied 
with other injury. Newman, J., said: ‘‘The neg- 
ligence of the defendant is sufficiently averred; and 
it seems to be settled in this country, contrary how- 
ever to the English cases, that the receiver of a tele- 
gram may recover damages actually sustained by 
negligent delay in delivery. An examination of the 
adjudged cases however shows that the great weight 
of authority is against recovery in a case like this 
for mental suffering alone. In the case of Relle v. 
Telegraph Co., 55 Tex. 308, it was held that ‘a tele- 
graph company is liable for an injury to the feel- 
ings of ason by the willful neglect to deliver to 
him a message announcing the death of his mother, 
whereby he was prevented from attending her fune- 
ral.’ But in the subsequent case of Railway Co. v. 
Levy, 59 Tex. 563, this opinion was overruled, and 
the court held as follows: ‘ The plaintiff sued a tele- 
graph company for delay in delivering to him a mes- 
sage announcing the death of his son’s wife and 
child, whereby he was prevented from attending the 
funeral. Held, that there could be no recovery for 
his mental suffering.’ The case of Rellev. Telegraph 
0o., supra, was referred to, and the court say ‘ that 
it cannot be sustained upon principle, nor upon the 
authority of adjudicated cases.’ There are later 
cases in Texas on this subject, but I understand 
them to be in harmony with the case last cited. In 
the case of Wadsworth v. Telegraph Co., 86 Tenn. 
695, this question was considered, and the majority 
of the court held that damages for mental suffering 
may be recovered. Lurton, J., with whom Folkes, J., 
concurred, dissented, saying ‘that an action for in- 
jury to the feelings, or fright or grief, or other 
mental injury, cannot be sustained as an independ- 
ent ground of action.’ It appears that there are 
statutes in Tennessee requiring telegraph companies 
to deliver telegraphic messages ‘correctly, and 
without unreasonable delay ;’ and for a failure to do 
so the defaulting company is declared to be ‘ liable 
in damages to the party aggrieved.’ Caldwell, J., 
who delivered the opinion of the court, lays some 
stress on this statute, and Turney, C. J., in a con- 


curring opinion, rests his concurrence primarily 
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upon this statute, holding that it covers all mes. 
sages, and makes no distinction as to the character 
of messages. So that in this case a bare majority 
sustained the right of action for damages of this 
sort, and the right rested largely upon the statutes 
of the State. I have found no other case that goes 
to this extent, nor has any such case been cited, 
On the contrary, quite an array of authorities deny 
the right to recover for damages of this character, 
Russell v. Telegraph Co. (Dak.), 19 N. W. Rep. 408; 
West v. Telegraph Co., 39 Kans. 93; Railway Co, vy. 
Levy, 59 Tex. 542, 563; Wyman v. Leavitt, 71 Me, 
227; Johnson v. Wells, 6 Nev. 224; Nagel v. Railway 
Co., 75 Mo. 653; Railway Co. v. Stables, 62 Tl. 818; 
Freese v. Tripp, 70 id. 503; Meidel v. Anthis, 71 id, 
241; Joch v. Dankwardt, 85 id. 333; Porter v. Rail- 
way Co., 71 Mo. 83; Fenelon v. Butts, 53 Wis, 344; 
Ferguson v. Davis Co., 57 Iowa, 601; Stewart v. Ripon, 
38 Wis. 584; Masters v. Warren, 27 Conn. 293; 
Blake v. Railway Co. 10 Eng. Law & Eq. 442; 
Lynch v. Knight, 9 H. L. Cas.577; Burke v. Railway 
0o., 10 Cent. L. J. 48; Rowell v. Telegraph Co. (Tex.), 
12 S. W. Rep. 584; Thomson v. Telegraph Co. (N. C.), 
118. E. Rep. 269; 30 Am. & Eng. Corp. Cas. 684, 
The telegram in this case was sent from one point 
in Georgia to another. Section 2943 of the Code of 
Georgia is as follows: ‘Exemplary damages can 
never be allowed in cases arising on contract.’ The 
plaintiff sues for punitive and vindictive damages 
only, Ido not understand that this character of 
damages can be recovered except for an actual tort. 
Any right of the plaintiff in this case would be for 
breach of an implied contract to promptly deliver 
the telegram, and it seems that vindictive or puni- 
tive damages would never be given in a case of this 
kind.” 


In Carter v. Ferguson, 58 Hun, 569, it was held 
that a preliminary injunction to restrain an actor 
from breaking a contract, by which he has agreed 
to perform services exclusively for the plaintiff, will 
not be granted, except in cases where the artistic 
abilities of the defendant are exceptional, so that 
his place cannot readily be supplied. The court 
said: ‘*The English courts and our own have fre- 
quently granted injunctions, pendente lite, to prevent 
actors from performing for other parties when they 
have undertaken to play only for the plaintiff; but 
the exercise of this jurisdiction has usually been 
confined, and ought, in our judgment, always to be 
limited to cases where the artistic abilities of the 
defendant are exceptional, so that his place cannot 
readily be supplied, for it would seem to be only 
under such circumstances that irreparable damage 
can be occasioned to the plaintiff. As is well said 
by Mr. Pomeroy: ‘ Where a contract stipulates for 
special, urfique or extraordinary personal services or 
acts, or for such services or acts to be rendered or 
done by a party having special, unique and extra- 
ordinary qualifications, as for example, by an emi- 
nent actor, singer, artist and the like, it is plain 
that the remedy at law of damages for its breach 
might be wholly inadequate, since no amount of 
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money recovered by the plaintiff might enable him 
to obtain the same or the same kind of services or 
acts elsewhere, or by employing any other person.’ 
3 Pom. Eq. Jur., § 1843. The General Term of the 
third department, commenting upon this passage, 
points out that the jurisdiction to interfere by in- 
junction approved therein is confined to cases of 
special, unique and extraordinary qualifications on 
the part of the defendant, and Learned, P. J. re- 
marks: ‘It can readily be seen that the court might 
restrain by injunction a great actor from playing at 
another theater in violation of his contract, while it 
would not restrain a salesman from quitting his em- 
ploy before his contract had expired, even though 
under the contract he were to be paid a percentage 
on sales.’ Bronk v. Riley, 50 Hun, 489. Now it is 
in no wise derogatory to the defendant in this case 
to say that he is not shown to be an actor of special, 
unique or extraordinary qualifications. His own 
counsel on this appeal expressly asserts that the de- 
fendant is not a star or attraction of the company, 
or even a prominent member thereof. However 
capable an actor the defendant may be, he has not 
yet achieved distinction. He does not seem to have 
been engaged to perform what is known as the part 
of the leading man in the plaintiff’s company, his 
name appearing only third in the published list of 
the performers who were to act with Mrs, Carter. 
The affidavits do not satisfy us that his failure to 
keep his contract with her, or his appearance, in 
violation of that contract, at another theater has 
done or will do her any irreparable injury, or any 
damage incapable of being ascertained in an action 
at law.” 
> 


JUDICIARY LAW. 

Judicis est jus dicere non jus dare is one of those 
legal maxims which attract the attention of the stu- 
dent upon the very threshold of his study of the law. 
It appears to present in compact form a principle easy 
to understand and entirely consistent with what he 
has been taught of the distinction between the legisla- 
tive and judicial functions. It requires however no 
very extended advance in his course of reading to dis- 
cover to him that this maxim is one which from the 
earliest times has been, in practice, disregarded. 

In its literal sense it is not, at the present day, true; 
and whether it was ever literally true is extremely 
doubtful. Yet it has served a useful and honorable 
purpose in giving expression to the fiction thatin Eng- 
lish law the judges do not make the law, but merely 
interpret and declare it; and where their decisions are 
apparently unprecedented, they must still be taken as 
expounding a law already in existence, although in 
nubibus, perhaps, or in greemio legis. It is worth while 
to inquire how this comes about, although in so doing 
it may be necessary to restate principles with which 
the profession are entirely familiar. 

The whole body of law is divided, according to the 
system adopted by some commentators, into statute 
law, or that proceeding directly from the legislative 
branch, and judicial law, or that proceeding from the 
judiciary. The source of both is the same, namely, 
the people; and their principal difference lies in the 
form of their expression. A statute law is made with 


the direct intention of furnishing a rule of conduct, in 


the occasion of a judicial contest, its immediate pur- 
pose being the decision of a specific case then under 
advisement, and not so much the establishment of any 
specific rule. If the legal principle settled in the case 
has not been theretofore adjudicated, it becomes at 
once a general rule or law biudiug upon the members 
of the community and as much a legislative act as auy 
other. It is immaterial that the true and exact mean- 
ing and extent of this legislative act—the lurking ratio 
decidendi—may have to be laboriously discovered by a 
process of abstraction and induction from the grounds 
of the specific decision by which it was established; 
when ascertained it furnishes a guide of conduct ap- 
plicable to all cases of the same class. One of the earliest 
writers to draw attention to what he denominated 
“‘judge-made law” was Bentham. Upon his mind 
its very existence appears to have exercised a singu- 
larly exasperating effect. His references to it are uni- 
formly contemptuous, and his denunciations vigorous 
almost to violence. ‘‘In the case of statute law,” he 
says, ‘the print of a command is sufficiently visible; 
but obligations are incurred, rights established not 
only by statute law but by another species of law 
called common law: where in this case is the com- 
mand ?—where is the person by whom :t has been is 

sued ?—where, in a word, is the legislator? The judge 
is”not a legislator. Far from claiming so to be, he 
would not so much as admit himself to be so: he puts 
aside, if not the function, at any rate the name. In 
the domain of common law every thing is fiction but 
the power exercised by the judge.” Bentham goes on 
with unaccountable perversity and a singular and un- 
happy disregard of historical facts, to denominate the 
common law a sham law, as opposed to the statute law 
(or aus he calls it), the real law; and its product he 
speaks of as a quasi command. He also villifies it by 
the name of fictitious law; and he attacks the judges 
with bitter invective for their “ cunning and audacity ”’ 
in trenching upon the functions of the Legislature and 
usurping its authority. 

It was as much for the purpose of wresting from the 
bench what he conceived to be their utterly wrongful 
usurpation, as to accomplish any beneficial result, that 
he proposed to submerge the common law in a Code, 
extensive outlines of which are found in his writings. 
Yet among the many successful reforms in the law for 
which the pioneer genius of Bentham cleared the way, 
although some of them he did not live to see—this was 
not included. His views upon this particular subject 
have never commended themselves either to the pro- 
fession or to the public —a fact merited not only by 
their obvious crudity, but by the intemperance of the 
language in which they were expressed. Referring to 
Bentham’s attack upon legal fictions in general, Sir H. 
Maine says: ‘“ Fictions satisfy the desire for improve- 
ment, and at the same time they donot offend the super- 
stitious disrelish for change which is always present. To 
revile them as merely fraudulent is only to betray ignor- 
ance of their peculiar office in the historical develop- 
ment of law;”’ and adverting to the fiction employed 
with regard to case law, while admitting that the de- 
vice is somewhat rude he claims for it a beneficial ope- 
ration. At more length Austin reviews Bentham’s 
denunciations, and objects to them as being unjustified 
and (with lawyer-like instinct) as flavoring of disrespect 
to the bench. On the latter ground he also finds fault 
with Bentham’s expression *‘judge-made law,”’ and sub- 
stitutes “judiciary law’’ or *‘ that made indirectly or 
in the way of judicial legislation.’’ His only complaint 
against the judges is for not legislating with more 
boldness. Yet he quarrels with Lord Mansfield for 
holding (probably in Jones v. Randall, Lofft, 383) that 
the King’s Bench is bound to restrain and punish what- 
ever offends against good morals—a decision which, he 
says, assumes that a judge, whois in his place to en- 





4 general or abstract form; a judicial law is made upon 


force the law of the land, has a right to enforce 
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moral equity as he understands it; au assumption 
under which a judge ‘might enforce just what he 
pleased.”’ 

Some idea may be afforded of the proportion of law 
for which judicial legislation is responsible if one fixes 
in mind the extent of the territory which it covers: 
the common law; the recognition and interpreta- 
tion of customs; Cquity; the amendment of old law 
through fictions; direct Jegislation under cloak of con- 
forming to so-called “law of nature,” ‘“‘ common 
sense,” “ natural justice,’’ etc., the formation of pro- 
cedure (while it was yet plastic and before it became 
embodied in statute law) — these are the principal 
heads, but Amos adds four additional ones, namely, 
the interpretation of written monuments of law; the 
incorporation of foreign systems of law; the law judi- 
cially made in deference to the opinions of commen- 
tators, and the compression of isolated decisions into 
asingle binding rule. It must also be remembered 
that many important statutes of recent date have been 
nothing more than re-enactments of common-law prin- 
ciples or partial codifications of a mass of case law, the 
tendency toward effecting whicu has of late years be- 
come marked; and that the statute of frauds, the stat- 
utes of Elizabeth and other acts have become so over- 
grown with a luxuriance of case law that the original 
structure is almost hidden. 

Statute law is necessarily, to a large extent, ephem- 
eral. Despite the zeal of Legislatures, their work does 
not long survive them. If ail the statutes, of those 
enacted a century or more ago, which could claim a 
living force at this day were collected together, how 
brief, after all, would be the list; yet of the principles 
of thec ommon law collected in Viner and Comyns and 
the old books, not one has entirely lost its vitality. It 
is probably not too much to say that the case law de- 
cided by Hale, Holt and Mansfield, not to mention a 
long list of contemporary equity judges, exercises a 
stronger influence in shaping the law of to-day than all 
the statute law up to their time. It is well known that 
English maritime law is practically the creation of 
Lord Stowell, who presided over the Admiralty Court 
for thirty years. The fabric of commercial law shows 
the handiwork of Lord Mansfield in every part. 

To select an example of how judicial law is built up, 
like the coral island, by a process of accretion, let us 
take a very limited portion of the wide domain of 

‘highway law — that, namely, relating to the right of 
abutting owners to compensation upon the construc- 
tion of urban railways. As these railways have only 
had an existence for some forty years, there was, 
necessarily, prior to that time, no great amount of 
law upon this subject, and all had to be constructed, 
or (to preserve the fiction) interpreted. Reading the 
earlier decisions now in the clearer light which more 
modern opinions furnish, one cannot but bestruck with 
the uncertain and vacillating steps—the groping in the 
dark— with which the kuowledge we now possess was 
arrived at. The legal relations that took shape upon 
the building of these city railways being novel, it is 
not strange that some of the grounds of the earlier de- 
cisions were soon found to be too hastily assumed and 
were therefore abandoned. Thus the earlier cases for 
compensation principally turned upon the point of 
where rests the fee of the land, and this is a question 
assumed to be of decisive importance in them all. As 
regards steam railways, the old cases of Trustees 
v. Auburn, 3 Hill, 567, and Fletcher v. Auburn, 25 
Wend. 462, established as early as 1841 the approved 
principle of the right of compensation in the abut- 
ting owner, which stands unimpeached to this day. 
One would have thought that this principle of com- 
pensation to abutting owners would equally have ap- 
plied to horse railways, which came into use about 
1857; both kind of roads were noisy and impeded 
traffic, and the distinction between them was pointed 








out from the bench and at the bar to be one of _d 
only and not of kind. Yet by the exercise of pure 
judicial legislation it was decided otherwise, and noth- 
ing is more firmly imbedded in our law than the prin- 
ciple that the construction and operation of a horse rail- 
way is merely one way of exercising the public right to 
travel, and is not an appropriation calling for any com. 
pensation or requiring asa prerequisite for its exercise 
the consent of the owner of the fee of the roadway— 
the only contrary decision (Craig v. Rochester, 39 Barb. 
494), standing alone and discredited. Here then we 
have a case of pure judicial law-making, and one too, 
although it is supported by the approval of Judge Dil- 
lon, of not unquestionable reasonableness. But some 
thirteen years later elevated roads began to be built, 
and the law had again to adapt itself to the new rights 
and liabilities to which the erection of these very 
peculiar structures gave rise. As to abutting owners’ 
rights, there was necessity|for more judicial law. The 
latter were not passed upon until Story’s Case, 90 N. Y, 
122, when they were admitted, not upon the ground of 
additional servitude, but on that of interference with 
an easement—a new principle. Throughout all these 
cases dissenting judgments indicate how wide is the 
difference of opinion upon the question of how far in- 
dividual rights should be sacrificed to public interests 
without compensation. 

To fulfill the functions of an efficient law-making 
body from which to obtain those modifications in the 
law which the progressive advancement of society 
renders necessary, who can doubt that the choice—ifa 
choice were permitted between the ordinary State 
Legislature and judiciary — would in most States 
fall upon the judiciary? The common sense of the 
majority would deem it not unreasonable that men 
whose lives are spent in the study of legislation and 
its effects are not among those least worthy to prepare 
legislation. Already the trust consciously or uncon- 
sciously imposed in our judges by the people at large 
is very great. We find that body which Hamilton 
thought not of the chief importance among the de- 
partments of government sitting in judgment upon the 
constitutionality of legislative acts, deciding questions 
of political claims, grasping vast mercantile interests, 
even conducting systems of railways—and all with 
public approval and to the public satisfaction. The 
people clamor for more judges, while they prudently 
adopt biennial sessions to limit the opportunity for 
mischief of sockless statesmen. 

So long as the judiciary continue as heretofore to 
merit public confidence and approval, there is little 
prospect of a limitation of their powers. The future 
only offers new fields for them to conquer; for who 
can foretell the class and range of cases with which in 
the next century they may be called upon to deal. 
Should science advance as in the past, questions will 
have to be decided respecting legal rights and remedies 
as well in the heavens above as in the earth beneath, 
and the waters under the earth. Is it absurd to im- 
agine that some Dedalus pennis non homini datis may 
assert a right of way for his air-ship, perhaps an 
easement in a trade-wind or possessory rights in @ 
storm of rain? 

Let no one be disturbed. If such questions arise 
they will be disposed of; the common law is sufficient 
for all. The judge will be there. He will state that it is 
his province to declare the law and not to make it, and 
that the case falls naturally under Coggs v. Bernard, or 
The Six Carpenters’ Case. “‘ I cannot,”’ concludes Lord 
Kenyon, sinking back in his cushions after an hour’s 
diversion at his favorite pastime of overruling Lord 
Mansfield, and having just established a new and im- 
portant principle of the law of evidence, “I cannot 
legislate.”’ 





Wm. SETON GORDON. 
New YorK. 
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BREACH OF PROMISE — PUNITIVE DAM- 
AGES— EVIDENCE OF WEALTH. 





NEW YORK COURT OF APPEALS, JAN. 13, 1891. 


CHELLIS V. CHAPMAN.* 

When, in an action for breach of promise, it appears that 
plaintiff gave up her position as teacher, that the day 
for the marriage was set, but defendant did not appear, 
the jury may award exemplary damages. 

In an action for damages for breach of promise to marry, 
proof may be given of defendant’s reputation for 
wealth. 

An instruction that the plaintiff was “entitled at least tosuch 
damages as would place her inas good pecuniary condi- 
tion as she would have been if the contract had been ful- 
filled ’? was not prejudicial error, when from the preced- 
ing and following sentences it was apparent that the court 
intended to say that she should be compensated for what 
she had lost by the failure of the marriage. 


ee from Supreme Court, General Term, 
Fourth Department. ‘ 


Watson M. Rogers, for appellant. 
Hannibal Smith, for respondent. 


Gray, J. The plaintiff has recovered a verdict for 
$8,000, as damages for the breach by defendant of his 
promise to marry her. The proofs abundantly justi- 
fied the jury in finding as they did, but the defendant 
jusists that the trial judge erred in his rulings upon 
the evidence, and in his charge. He does not raise any 
question about the fact of his agreement to marry the 
plaintiff, and indeed he could not well do so, as it was 
established out of his own mouth; but he thinks his 
case was prejudiced by the admission of certain evi- 
dence, and by the way iu which the trial judge sub- 
mitted the question of the damages to the considera- 
tion of the jury, and that he should therefore have a 
new trial. The General Term, in affirming the judg- 
ment, have passed upon various points raised by the 
appellant, and we might well remit the case without 
further expression of opinion; but some of tae ques- 
tions still insisted upon seem to deserve further con- 
sideration from us. Evidence of the defendant’s gen- 
eral reputation as to wealth, at the time of the agree- 
ment of marriage, was admitted against the objection 
to its competency upon the subject of damages in such 
an action. The exception to its admission presents an 
interesting question, and one which may be deemed 
not altogether free from difficulty. Such evidence, on 
first consideration, seems to conflict with the general 
rule that in actions for a breach of contract evidence 
as to the defendant’s wealth is inadmissible. The plain- 
tiff, in such actions, is eutitled to recover only those 
damages which she may prove that she has suffered in 
consequence of the defendant’s failure to perform on 
his part. The defendant’s solvency, or insolvency, has 
nothing to do with the issue, and furnishes no meas- 
ure for the computation of damages. And this rule of 
exclusion as to such evidence has been also applied to 
cases where damages are sought to be recovered for 
seduction, or for criminal conversation. James v. Bid- 
dington, 6 Car. & P. 589; Dain v. Wycoff, 7 N. Y. 191. 
Baron Alderson, in James v. Biddington, an action by 
a husband for criminal conversation with his wife, as- 
signed as the reason for holding such evidence to be 
improper that ‘the plaintiff is entitled to as much 
damages as the jury think is a compensation for the 
injury he has sustained, and the amount of the de- 
fendant’s property is not a question in the case.” 
Judge Gardiner, in Dain v. Wycoff, an action by a 
father for the seduction of his daughter, reasoned, upon 
the exclusion of proof of what defendant was worth, 


* Affirming 7 N. Y. Supp. 78. 








that the jury should not be allowed ‘‘ to go beyond the 
issue between the parties litigating, and after indem- 
nifying the plaintiff for the injury sustained by him, 
proceed as conservators of the public morals to punish 
the defendant in a private action foran offense against 
society.” The principle underlying the exclusion of 
this kind of evidence, in the latter class of cases, is that 
vindictive or punitive damages would be improper, as 
the recovery in them should be confined to what the 
jury may deem to be a sufficient compensation for the 
injury sustained by the plaintiff. But the present ac- 
tion is quite other in its nature, and constitutes an ex- 
ception to that general rule upon the subject of dam- 
ages for violation of contract obligations which has 
been assented to by the judges of the courts in this 
country and in England. It is apparent that in such 
an action as this, there can be no hard and fast rule of 
damages, and that they must be left to the discretion 
of the jury. Of course, that discretion is not so abso- 
lute as to be independent of a consideration of the 
evidence. It is one which is to be exercised with re- 
gard to all the circumstances of the particular case, 
and as it has frequently been said, where the verdict 
has not been influenced by prejudice, passion or cor- 
ruption, the verdict will not be disturbed by the court. 
That the amount of the suitor’s pecuniary means is a 
factor of some importance in the case of a demand of 
marriage cannot fairly be denied. It isa circumstance 
which very frequently must have its particular in- 
fluence upon the mind of the woman in determining 
the question of consent or of refusal; and, as [ think, in 
a proper case, very naturally and properly so. The 
ability of the man to support her in comfort, and the 
station in life which marriage with him holds forth, 
are matters which may be weighed in connection with 
an agreement to marry. 

In the case at bar the plaintiff was forty-seven years 
of age, and the defendant seventy-four. Six years pre- 
viously he had sought her acquaintance, unsolicited by 
her, and with matrimonial views on his part. He had 
visited her more or less frequently, and had twice pro- 
posed marriage before their engagement in 1886. She 
was and had been supporting herself as a teacher and 
superintendent in city schools. He had never been 
married, and had lived in the country as a farmer. 
He was possessed of pecuniary means, considerable in 
amount in the general estimation of his neighbors, and 
not inconsiderable if we take his own estimate. 
Though pretending to some cultivation of mind, 
which, among other ways, if we may judge from this 
record, he seemed to delight in displaying by a versi- 
fication of the homely though not very inspiring or 
romantic topics and events of his farm life and sur- 
roundings, he yet was seemingly lacking in those 
outward graces of the person which are not infre- 
quently deemed a substitute for more solid possessions, 
Nor does he seem to have had recourse to the adventi- 
tious aids of the wardrobe to adorn his exterior per- 
son, and thereby to compensate for personal shortcom- 
ings. I think that the jury should be made aware of 
all the circumstances which in this case, and in every 
such case, might be supposed to have presented them- 
selves to the mind of the plaintiff when asked to 
change her position by marriage. Of these circum- 
stances, the home offered, which for its comfort and 
ease would depend upon the more or less ample pecu- 
niary means of the defendant, the freedom from the 
personal exertions for daily support, the social posi- 
tion accompanying the marriage, all these are facts 
which have their proper bearing upon the question of 
marriage. The wealth and the reputation for wealth 
of aman are matters which, as this world is consti- 
tuted, often aid in determining his social position, not- 
withstanding he may have other and more intelligible 
rights to it, and despite objectionable characteristics 
or traits. Where therefore the defendant has de- 
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manded an engagement of marriage, it seems proper 
enough that the jury should know what possible rein- 
forcement his suit may have had, and what were the 
inducements offered by his social standing and sur- 
roundings. In the case of James v. Biddington, supra, 
Baron Alderson, while holding it improper to give evi- 
dence of the amount of defendant’s property in an ac- 
tion for criminal conversation, said: “In a case of 
breach of promise of marriage, the amount of the de- 
fendant’s property is very material, as showing what 
would have been the staticn of the plaintiff in society 
if the defendant had not broken his promise.” And 
see Berry v. DaCosta, L. R., 1 C. P. 331; Wood v. 
Hurd, 2 Bing. N. C. 166. It has been so held in this 
court, and in the courts of other States, to some of 
whose decisions the respondent’s brief has directed 
our attention. Kniffen v. McConnell, 30 N. Y. 285; 
Lawrence v. Cooke, 56 Me. 187; Bennett v. Beam, 42 
Mich. 346; Allen v. Baker, 86 N. ©. 91. In Mayne on 
Damages (Wood’s ed., § 677), upon the strength of the 
English authorities I have cited, the same rule is given. 
I apprehend however that the difficulty, in the ques- 
tion before us, of the evidence, is not so much in ad- 
ducing proof as to defendant’s pecuniary means, as in 
the mode of their proof. But assuming, as I think we 
are bound to do under the authorities, that the 
amount of defendant's property is material in such an 
action, t hen evidence of the reputation which he 
enjoys for wealth is unobjectionable. Reputation is 
the common knowledge of the community, and if it 
is exaggerated or incorrect, the defendant has the op- 
portunity to correct it, and of giving the exact facts 
upon the trial. The admission of the evidence is not 
to establish an ability to pay, but to show the social 
standing which defendant’s means did, or might com- 
mand. In Kniffen v. McConnell, 30 N. Y., at page 289, 
which was an action for a breach of promise of mar- 
riage, Judge Ingraham, delivering the opinion of the 
court, held that “it may be objectionable to particu- 
larize the defendant’s property, and such evidence 
should be confined to general reputation as to the cir- 
cumstances of the defendant. To that extent I think 
it admissible.”’ The learned judge does not reason 
upon the rule, but J am not aware that this decision 
has ever been questioned, and I do not think it well 
can be. In Kerfoot v. Marsden, 2 Fost. & F. 160, an 
action for breach of promise of marriage, in 1860, 
Wilde, B., ruled: ‘‘ You may ask in a general way as 
to the defendant’s property, but you cannot go into 
particular items as to his property.”’ I think we must 
conclude upon authority, as well as upon the reason 
of the thing, that evidence of the reputation of the de- 
fendant as to wealth is admissible in these cases. The 
belief of the plaintiff must have been influenced by the 
opinions or beliefs of the members of the community 
in which the defendant resided. She could not be 
presumed to have personal cognizance of a matter, 
which is so peculiarly one within the individual's 
exclusive knowledge, and what credence she gave to 
general report was not without justification. She 
bad some right to rely upon it. The action is in- 
tended as an indemnity for ;the temporal loss which 
the plaintiff has sustained, and that embraces the 
mortification to the feelings, the wounded pride, and 
all the disappointments from the failure of the mar- 
riage, as well in the losses it has occasioned as in the 
blow to the affections. 

The appellant insists upon the error of the trial judge 
in submitting to the jury the question of exemplary 
damages. But we think, in such a case that it is the 
province of the jury to determine upon the proof of 
the facts and of the surrounding circumstances what 
damages should be awarded. If the conduct of the 
defendant in violating his promise is characterized 
by a disregard of the plaintiff's feelings or reputation ; 
if he has placed her, or induced her to place herself, 
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in a false position, or to forego temporal advantages; 
if the breach of his promise is unjustifiable; if he 
spreads upon the records matters in defense of the ao- 
tion which are scandalous, and tend to reflect dig 
credit upon the plaintiff, or to stain her reputation — 
then these are all circumstances which may be consid. 
ered by the jury, and may be availed of by them to en- 
hance the damages. Here the trial judge did not say 
in his charge that this was a case for the infliction of 
punitive damages. He instructed the jury, in sub- 
stance, that if the plaintiff was entitled to damages 
they should certainly give compensatory damages, and 
that in the exercise of a discretion based on the prvofs 
and circumstances of the case, they might award ex- 
emplary or punitive damages. Upon this subject, of 
when such damages might be awarded, he read at 
length from the opinions of this court in Thorn vy, 
Knapp, 42 N. Y. 474, and Johnson v. Jenkins, 2 id. 
252, for the purpose of showing the rule to be applied. 
It is clear that he left it to them to arrive at a decision 
upon the propriety of giving exemplary damages from 
a consideration of the defendant’s motives and con- 
duct. Now there was evidence in the case upon which 
a verdict might well include exemplary damages. The 
wedding day was agreed upon, the usual preparations 
were made by the plaintiff, and relatives and guests 
were bidden to the ceremony. But the defendant did 
not appear. He alleged physical ailments in excuse of 
not fulfilling his marital engagement, but there was 
evidence that he was evading it, and shamming ill- 
ness. He admits that he had no fault to find with her. 
She had resigned her position to marry him. He de- 
nies requesting her to do so; but his attempt at denial 
is weakened by his subsequent admission that he ex- 
pected her to doit. Then, in his pleading, he charges 
the plaintiff with having no affection for him, but with 
entertaining a purpose to procure money from him, on 
the pretense of his promise to marry her, and his 
breach thereof. These were elements in the case 
which might properly enter into the decision of the 
jury as to the amount of damages. 

The appellant alleges another error in the charge, 
when the trial judge instructed the jury: “In fixing 
the amount [of damages] the plaintiff is entitled at 
least to such damages as would place her in as good 
pecuniary condition as she would have been if the con- 
tract bad been fulfilled.’”” This was, of course, a care- 
less use of language, but it could not have prejudiced 
the defendant’s case. It was very plain from all the 
charge, in what preceded as in what immediately fol- 
1owed the sentence picked out for objection, chat the 
trial judge intended to and did instruct the jury that 
they should compensate the plaintiff for what she had 
lost and was deprived of by the failure of the mar- 
riage. They might affix to the marriage with the de- 
fencant that pecuniary value which, in their judgment, 
upon all the circumstances of the case, it would have 
to the plaintiff. The jury could not reasonably have 
understood the judge otherwise. It may often occur 
in acharge to the jury that particular words or ex- 
pressions used, when taken by themselves, wiil be ob- 
jectionable or seem to be erroneous; but they should 
not be considered independently of contextual phrases. 
If, when read in connection with the rest of the 
charge, the sense of language used is made clear,and 
its meaning explained, and the instruction is not un- 
certain as to the subject-matter, the result of the trial 
should not be disturbed for mere inaccuracies or care- 
lessness in speech. 

There is no occasion for a further discussion of any 
questions, and the judgment and order appealed from 
should be affirmed with costs. 


All concur, except EArt and PeckHam, JJ., who 
dissent, on the ground that it was error to receive 
proof of the defendant’s wealth by reputation. 
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LIBEL — WHAT ACTIONABLE. 


MICHIGAN SUPREME COURT, DEC. 24, 1890. 


BELKNAP V. BALL. 

To falsely and maliciously publish, in a course and blotted 
imitation of the handwriting of a candidate for Congress, 
the words, ‘I don't propose to go into debate on the 
tariff differrences on wool, quinine and all the things, be- 
cause I ain’t built that way,” with an imitation of the 
candidate’s signature attached, is not privileged, and is 
libellous. 


Taggart, Wolcott & Ganson and Butterfield & Keeney, 
for appoilant. 


Blair, Kingsley & Kleinhans, for appellee. 


Grant, J. This isan action on the case for libel. 
Plaintiff was a candidate for election to the office of 
representative in Congress. The first count in the 
declaration, after the usual allegations as to the char- 
acter of plaintiff and his reputation among his neigh- 
bors, alleges that the defendant falsely, wickedly and 
maliciously did compose, print and publish, and cause 
to be composed, printed and published in the Daily 
Democrat, a daily newspaper having large circulation 
in the district from which plaintiff was a candidate, 
and in other parts of the State, and also in the Weekly 
Democrat, the following words: ‘I don’t propose to 
go into debate on the tariff differrences on wool, quinine 
and all the things, because [ ain’t built that way. 
Charles E. Belknap.”” That said-words were printed 
and published in a coarse and blotted imitation of the 
handwriting of the plaintiff, with certain of said 
words wrongly spelled, and with an imitation of the 
genuine signature of the plaintiff below the words, 
thereby meaning that the plaintiff had written said 
words. And that they were written in the uncouth, 
blotted and illy-spelled form represented in the pub- 
lication, and that they were a fuc simile of the words 
written and signed by the plaintiff. The second count 
alleges that at a public meeting held in the city of 
Grand Rapids plaintiff made a speech. The defama- 
tory matter complained of is that the defendant pub- 
lished in said paper a report of this speech, in which 
hesaid: ‘*Mr. Belknap spoke first. He assured his 
neighbors that he was not there as a candidate beg- 
ging for votes; that he would refrain from discussing 
the tariff on wool, quinine, etc., because, as he said, he 
wasn’t built that way.’’ The innuendo is that de- 
fendant meant by this language that plaintiff was too 
ignorant and imbecile to discuss said question, or to 
express in a decent way his intention not to discuss it. 
The defendant demurred, and as causes of demurrer 
says: ‘‘(1) That the declaration does not allege that 
in said publication there was any thing touching or 
affecting the moral character or integrity of the plain- 
tiff; but that said publications are complained of only 
in that they are calculated to convey the impression 
that plaintiff was a stupid, ignorant and illiterate man, 
and too ignoraut to discuss the tariff question. (2) 
That no reflection or suspicion is alleged in the decla- 
ration to have been caused by the defendant upon the 
moral character, integrity, probity and uprightness 
of the plaintiff. (3) That defendant was justified in 
publishing the articles complained of, because the plain- 
tiff was a candidate for public office, and in the ab- 
sence of any thing touching the moral character, in- 
tegrity, probity and uprightness of the plaintiff, the 
matter stated in the declaration, and the innuendoes 
there drawn, do not set forth the cause of action.”’ The 
demurrer was sustained by the court below. The de- 
murrer admits the truth of all material facts alleged 
in the declaration and which are well pleaded. It is 
proper to consider first what these admitted facts are. 








They are — First, that the defendant published the 
statement; second, that it was false and malicious, 
and done with the intention of injuring the plaintiff; 
third, that defendant published the statement set 
forth in the first count in such a manner as to natur- 
ally induce the belief on the part of the reader that 
plaintiff actually wrote and subscribed the letter 
therein contained, and that in the second count the 
plaintiff actually used the words therein ascribed to 
him, and that they were published with the malicious 
intent to injure, and to induce the belief among the 
people that plaintiff was too ignorant to discuss the 
question of the tariff. The gist of the argument on the 
part of the defendant is that no moral obliquity, un- 
soundness of mind, impairment of natural faculties, 
mental or physical, is charged against the plaintiff; 
that neither his moral, social or religious education is 
attacked, but only his political and academical educa- 
tion; that nothing was published which if entirely 
true or false and believed would prevent honest mem- 
bers of his own party from voting for him, nor consti- 
tute a reason or bar to his holding the office if elected; 
that the alleged defamatory matter was within the 
domain of justifiable criticism, aud is privileged, and 
therefore actionable malice will not be inferred, nor 
can it be predicated in law upon such criticisms or alle- 
gations. 

I am not prepared to yield assent to the statement 
that all honest‘members of either political party would 
vote for a confessed ignoramus to represent them in 
Congress. The statement bears its own refutation on 
its face, for it is apparent that these publications are 
made for the express purpose of preventing presuma- 
bly honest members of the candidate’s own political 
party, as well as others, from voting for him. Counsel 
omit in their statement ove very important element, 
viz., intelligence. They would hardly be willing to as- 
sert that all honest, intelligent men would vote for a 
candidate of their party for an important office who 
has confessed such ignorance as to show unfitness, ‘al- 
though ignorance be no legal disqualification. If de- 
fendant’s contention be correct, then one may publish 
of acandidate that he cannot read or write, or that 
he has confessed that he cannot. No one would 
seriously contend that such a publication would not 
be injurious and libellous, and that it would not de- 
prive the candidate of many votes. To hold otherwise 
would be an insult to the intelligence of our people. 
Yet no moral turpitude or crime or legal disqualifica- 
tion is charged, and therefore no libel is uttered. But 
why stop there if disqualification is to be made the 
test? Conviction of crime is not by the Constitution 
of the United States made a disqualification for the 
office of member of Congress. The only constitutional 
requirements are that the member shall be twenty- 
five years old, seven years a citizen, and an inhabitant 
of the State where he is chosen. Aside from these the 
House of Representatives is the judge of the qualifica- 
tions of its members. There are many crimes for the 
conviction of which that body would not considera 
member elect disqualified; yet to publish of him, when 
a candidate, that he is guilty of such crime is admitted 
to be libellous, if not true. Public journals are in the 
performance of a high duty when they truthfully place 
such charge before the public. To illustrate, that one 
has been a gambler does not disqualify him for the of- 
fice. He may have reformed and become an exem- 
plary citizen; but the fact that he has been a gambler 
is proper to be placed before the people. The electors 
are the ones to determine whether they wish such a 
man to represent them in Congress. Their verdict in 
his favor would undoubtedly be held conclusive of his 
right to the office. Disqualification to hold the office 
cannot therefore be made the test to determine the 
libellous character of the publication. 

Criticism is a discussion, or as applicable in libel 
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cases, a censure, of the conduct or character or utter- 
ances of the person criticised. When one becomes a 
candidate for public office he thereby deliberately 
places these before the public for their discussion and 
consideration. They may be criticised according to 
the taste of the writer or speaker, and the law will 
protect them in so doing, provided that in their state- 
ments of or reference to the facts upon which their 
criticisms are based they observe an honest regard for 
the truth. In such a discussion the law gives a wide 
liberty. Within this limit public journals, speakers 
upon the hustings, and private individuals may ex- 
press opinions, and indulge in criticisms upon the 
character or habits or mental and moral qualifications 
of official candidates. Cooley Torts, 217. This is the 
freedom of the press guaranteed by the Constitution, a 
freedom necessary for the protection of the liberties 
and the proper enlightenment of the people. When 
the facts are truthfully written or spoken of a candi- 
date’s character and conduct they then become known 
to the reader and hearer, as well as to the writer and 
speaker. Both go before the people together, and they 
can seldom be misled, and the candidate cannot be in- 
jured within the meaning of thelaw. The same rea- 
soning and rule applies to the utterances of a candi- 
date when they are truthfully stated. But a statement 
that he gave utterance, either in writing or in speech, 
to certain language, is neither criticism nor expression 
of opinion. It is a statement of fact, for the truth of 
which the publisher is responsible. When language is 
truthfully stated the criticism thereon, if unjust, will 
fall harmless, for the former furnishes a ready antidote 
for the intended poison. Readers can determine 
whether the writer has by the publication, libelled 
himself or the candidate. When the language is falsely 
and maliciously stated privilege ceases to constitute a 
defense. The case of Walker v. Tribune, 29 Fed. Rep. 
827, isa good illustration of this principle. Walker 
had published a pamphlet, and the defendant in its 
newspaper spoke of it as “ plainly the effusions of a 
crank.” It was held that the word “ crank’’ is not in 
itself actionable; that it bas no necessary defamatory 
meaning, and if it is used in a defamatory sense such 
sense must be given by anu appropriate innuendo. As 
a criticism, although it underrated the author’s talents, 
it was not libellous. Bronson v. Bruce, 59 Mich. 471; 
McAllister v. Free Press, 76 id. 356; Bailey v. Publish- 
ing Co., 40 id. 257; Wheaton v. Beecher, 66 id. 310. The 
character and reputation of the candidate for public 
office should be protected from malicious attack by the 
same rule as are those of private individuals. Greater 
latitude is allowed, undoubtedly, in the one case than 
in the other. Beyond this the same rule applies to 
both. The correct and reasonable rule is stated in 
Crane v. Waters, 10 Fed. Rep. 619, as follows: ‘The 
modern doctrine appears to be that the public has a 
right to discuss in good faith the public conduct and 
qualifications of a public man with more freedom than 
they can take with a private matter. In such discus- 
sions they are not held to prove the exact truth of 
their statements, provided they are not actuated by 
express malice, and there is reasonable ground for their 
statements or inferences, all of which is for the jury.” 
In Wheaton v. Beecher, 66 Mich. 310, Mr. Justice Sher- 
wood, in delivering the opinion of the court, says: 
‘There is no doubt that when a man in this country 
becomes a candidate for office his character for 
honesty and integrity and bis qualifications and 
fitness for the position are before the people, and 
are thereby made proper subjects for comment, 
and the publications of truth in regard to the can- 
didate are not libellous, and it is equally true that 
the publication of falsehood against such candi- 
date is wrong, and deserves to be punished.” Jus- 
tice certainly demands that in these discussions one 
should not transcend the bounds of truth, for in 





addition to the commission of a private wrong, great 
public injury might result. Foster v. Scripps, 39 Mich. 
379. In my judgment a more potent reason exists for 
the observance of truth in such case than in publi. 
cations respecting private matters. 

Publications of falsehoods are never privileged. No 
public interest can be subserved by their publication 
and circulation. If statements, though false, are pub- 
lished in good faitb, aud with an honest belief of their 
truth, the damages may be reduced to a minimum. 
No other rule will properly protect the freedom of the 
press and the rights of individuals. In the language 
of one of the authorities: ‘‘The only safe rule to 
adopt in such cases is to permit editors to publish what 
they please in relation to character and qualifications 
of candidates for office, but holding them responsible 
for the truth of what they publish.”” There may be 
difficulty in distinguishing between justifiable criti- 
cism and actionable misrepresentation, but this does 
not affect the rule. In such cases the jury must de- 
termine the question under the proper instructions. 
None of the cases cited by counsel for defendant, or 
in the opinion of the learned Circuit judge, are at all 
similar in their facts to those of the case at bar. In none 
of them did the publication charge the plaintiff with 
having written or spoken certain language which in 
both he did not use. These cases generally go no 
further than to hold that matters of opinion are not 
libellous. In my judgment, until courts are prepared 
to hold that ignorance constitutes no unfitness for of- 
fice, they must hold the publication set forth in the 
first count as libellous. If such a letter were written 
by the plaintiff, it would show him to be ignorant, il- 
literate and incapable to intelligently perform his da- 
ties asa member of Congress. The character of the 
language set forth in the second count depends upon 
the meaning of the words “‘I ain’t built that way.” 
The innuendo says that defendant meant that plain- 
tiff was too ignorant and imbecile to discuss the ques- 
tion, or to express in a decent way his intention not to 
discuss it. The province of the innuendo is to explain 
and give meaning to ambiguous language. If extrinsic 
evidence is required to ascertain its meaning the jury 
must determine that question. Bowrreseau v. Journal 
Co., 63 Mich. 425. The meaning of these words as used 
in the context is certainly not clear. The demurrer 
for the purposes of this case admits both the meaning 
supplied by the innuendo and the malice charged. 
When all the facts are placed before the court and 
jury upon the trial, the question whether or not the 
publication was libellous will be presented for their 
determination. The declaration makes out a case 
proper to be submitted upou the facts, which may be 
shown by the evidence. 

The judgment must be reversed, with costs of both 
courts, and the case remanded for further proceed- 
ings. 

The other justices concurred. 


————_—__~ 


TRESPASS TO THE PERSON — WOUNDING 
WITH GUN — ACCIDENT — ABSENCE OF 
NEGLIGENCE. 


QUEEN’S BENCH DIVISION, NOV. 3, 1890. 


STANLEY V. POWELL.* 

A trespass to the person is not actionable if neither inten- 
tional nor the result of negligence. 

The defendant, who was one of a shooting party, fired at 4 
pheasant. One of the pellets from his gun glanced off the 
bough of a tree and accidentally wounded the plaintiff, 
who was engaged in carrying cartridges and game for the 
party. The jury found that the defendant was not guilty 
of any negligence in firing as he did. Held, that the 
defendant was not liable. 





*1Q. B. Div. 86. 
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yeep consideration before Denman, J. The 
facts and arguments sufficiently appear from the 
judgment. 

¢ Kemp, Q. C. (W. H. C. Payne with him), for plaintiff. 


H. Dickens and T. Willes Chitty, for defendant. 


DENMAN, J. This case was tried before me and a 
special jury at the last Maidstone Summer Assizes. 

In the statement of claim the plaintiff alleged that 
the defendant had negligently and wrongfully and un- 
skillfully fired his gun and wounded the plaintiff in his 
eye, and that the plaintiff, in consequence, had lost his 
sight and suffered other damage. The defendant de- 
nied the negligence alleged. After the evidence on 
both sides, which was conflicting, had been heard, I 
left the three following questions to the jury: 1. Was 
the plaintiff injured by a shot from defendant's gun? 
2. Was the defendant guilty of negligence in firing the 
charge to which that shot belonged ashe did? 3. Dam- 
ages. 

The undisputed facts were, that on November 29, 
1888, the defendant and several others were pheasant 
shooting in a party, some being inside and some out- 
side of a wood which the beaters were beating. The 
right of shooting was iu one Greenwood, who was 
of the party. The plaintiff was employed by Green- 
wood to carry cartridges and the game which might be 
shot. Several beaters were driving the game along a 
plantation of saplings toward an fopen drive. The 
plaintiff stood just outside a gate which led into a field 
outside the plantation, at the end of the drive. The 
defendant was walking along in that field a few yards 
from the hedge which bounded the plantation. As he 
was walking along a pheasant rose inside the planta- 
tion; the defendant fired one barrel at this bird, and, 
according to the evidence for the defendant, struck it 
with his first shot. There was a considerable conflict 
of evidence as to details; but the jury must, I think, 
be taken to have adopted the version of the facts 
sworn to by the defendant’s witnesses. They swore 
that the bird, when struck by the first shot, began to 
lower and turn back toward the beaters, whereupon 
the defendant fired his second barrel and killed the 
bird, but that a shot, glancing from the bough of an 
oak which was in or close to the hedge, and, striking 
the plaintiff, must have caused the injury complained 
of. The oak in question, according to the defendant's 
evidence, was partly between the defendant and the 
bird when the second barrel was fired, but it was not 
in a line with the plaintiff, but, on the contrary, so 
much out of that line, that the shot must have been 
diverted to a considerable extent from the direction in 
which the gun must have been pointed in order to hit 
the plaintiff. The distance between the plaintiff and 
the defendant, in a direct line, when the second barrel 
was fired, was about thirty yards. The case for the 
plaintiff was entirely different; but I think it must be 
held that the jury took the defendant’s account of the 
matter, for they found the second question left to 
them in the negative. Before summing up the case to 
the jury, [ called the attention of the parties to the 
doctrine which seemed to have been laid down in some 
old cases—that, even in the absence of negligence, an 
action of trespass might lie; aud it was agreed that I 
should leave the question of negligence to the jury, 
but that, if necessary, the pleadings were deemed to 
have been amended so as to raise any case or defense 
open upon the facts with liberty to the court to draw 
inferences of fact, and that the damages should be as- 
sessed contingently. The jury assessed them at £100. 
Ileft either party to move the court for judgment; 
but it was afterward agreed that the case should be 
argued before myself on further consideration, and 
that I should give judgment, notwithstanding that I 
had left the parties to move the court, as though I had 





originally reserved it for further consideration before 
myself. 

Having heard the arguments, Iam of opinion that, 
by no amendment that could be made consistently 
with the finding of the jury could I properly give judg- 
ment for the plaintiff. It was contended on his behalf 
that this was a case jin which an action of trespass 
would have lain before the Judicature Acts; and this 
contention was mainly founded on certain dicta which, 
until considered with reference to those cases in which 
they are uttered, seem to support the contention; but 
no decision was quoted, nor do I think that any can be 
found which goes so far as to hold, that. if A. is injured 
by a shot from a gun fired at a bird by B., an action of 
trespass will necessarily lie, even though B. is proved 
to have fired the gun without negligence aud without 
intending to injure the plaintiff or to shoot in his di- 
rection. 

The jury having found that there was no negligence 
on the part of the defendant, the most favorable way 
in which it is now possible to put the case for the 
plaintiff is to consider the action as brought for a tres- 
pass, and to consider that the defendant has put upon 
the record a defense denying negligence, and specifi- 
cally alleging the facts, sworn to by his witnesses, 
which the jury must be considered to have found 
proved, and then to consider whether those facts, 
coupled with the absence of negligence established by 
the jury, amount to an excuse in law. 

The earliest case relied upon by the plaintiff was one 
in the year-book 21 Hen. 7, 28 A., which is referred to 
by Grose, J., in the course of the argument in Leame v. 
Bray, 3 East, 593, to be mentioned presently, in these 
words: ‘* There is a case put in the year-book, 21 Hen. 
7, 28 A., that where one shot an arrow at a mark which 
glanced from it and struck another, it was holden to 
be trespass.’’ Returning to the case in the year-book, 
it appears that the passage in question was a mere dic- 
tum of Rede, who (see 5 Foss’ Lives of the Judges, p. 
230) was at the time (1506) either a judge of the King’s 
Bench or C. J. of the Common Pleas, which 
he became in October in that year, in a case of a very 
different kind from that in question, and it only 
amounts to a statement that an action of trespass may 
lie even where the act done by the defendant is unin- 
tentional. The words relied on are: ‘** Mes ow on tire 
a les buts et blesse wn home, coment que est incontre sa 
volonte, il sera dit un trespassor incontre son entent.’’ 
But in that very passage Rede makes observations 
whicb show that he has in his mind cases in which that 
which would be prima facie a trespass may be excused. 
The next case in order of date relied upon for the 
plaintiff was Weaver v. Ward, Hob. 134, decided in 1607. 
There is no doubt that that case contains dicta which 
per se would be in favor of the plaintiff, but it also con- 
tains the following summing up of the law applicable 
to cases of unintentional injury by acts which are 
prima facie trespasses: ‘** Therefore, no man shall be 
excused of a trespass * * * except it may be 
judged utterly without his fault,” showing clearly that 
there may be such cases. That case, after all, only de- 
cided that where the plaintiff and defendant were 
skirmishing as soldiers of the train-band, and the one, 
“ casualiter, et per infortunium, et contra voluntatem 
suam”’ (which must be translated ‘accidentally and 
involuntarily ”’) shot the other, an action of trespass 
would lie, unless he could show that such involuntary 
and accidental shooting was done under such circum- 
stances as utterly to negative negligence. Such cases 
may easily be supposed, in which there could be no 
two opinions about the matter; but otber cases may, 
as the present case did, invulve considerable conflicts 
of evidence and opinion which until recently a jury 
only could dispose of. The case of Gibbons v. Pepper, 
4 Mod. 404, decided in 1695, merely decided that a plea 
showing that an accident caused by a runaway horse 
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was inevitable, was a bad plea in an action of trespass, 
because, if inevitable, that was a defense under the 
general issue. It was a mere decision on the pleading, 
and laid down nothing as regards the point raised in 
the present case. The concluding words of the judg- 
ment, which show clearly the ratio decidendi of that 
case are these: ‘‘ He should have pleaded the general 
issue, for if the horse ran away against his will he 
would have been found not guilty, because in such a 
case it cannot be said with any color of reason to be a 
battery in the rider.’”’ The more modern cases of 
Wakeman v. Robinson, 1 Bing. 213, and Hall v. Fearn- 
ley, 3 Q. B. 919, lay down the same rule as regards the 
pleading point, though the former case may also be re- 
lied upon as an authority by way of dictum in favor of 
the plaintiff, and the latter may be fairly relied upon by 
the defendant; for Wightman, J., in his judgment ex- 
plains Wakeman v. Robinson,1 Bing. 213, thus: ‘“‘The act 
of the defendant ”’ (viz., driving the cart at the very edge 
of a narrow pavement on which the plaintiff was walk- 
ing, so as to knock the plaintiff down) “ was prima facie 
unjustifiable, and required an excuse to be shown. 
When the motion in this case was first made, I had in 
my recollection the case of Wakeman v. Robinson, 1 
Bing. 213. It was there agreed that an involuntary 
act might be a defense on the general issue. The de- 
cision indeed turned on a different point; but the gen- 
eral proposition is laid down. I think the omission to 
plead the defense here deprived the defendant of the 
benefit of it, and entitled the plaintiff to recover.” 

But in truth neither case decides whether, where an 
act such as discharging a gun is voluntary, but the re- 
sult injurious without negligence, an action of trespass 
can nevertheless be supported as against a plea pleaded 
and proved, and which the jury tind established, to 
the effect that there was no negligence on the part of 
the defendant. 

The case of Underwood v. Hewson, 1 Str. 596, de- 
cided in 1724, was relied on for the plaintiff. The re- 
port is very short. ‘* The defendant was uncocking a 
gun, and the plaintiff standing to see it, it went offand 
wounded him; and at the trial it was held that the 
plaintiff might maintain trespass—Strange pro defen- 
dente.”’ The marginal note in Nolan’s edition of 1795, 
not necessarily Strange’s own composition, is this: 
‘* Trespass lies for an accidental hurt; and in that 
edition there is a reference to Buller’s N. P., p. 16. On 
referring to Buller, page 16, where he is dealing 
with Weaver v. Ward, 14 Jac. 1, Hob. 134, I find he 
writes as follows: ‘So (it is not battery) if one soldier 
hurt another in exercise; but if he plead it he must set 
forth the circumstances, so as to make it appear to the 
court that it was inevitable, and that he committed no 
negligence to give occasion to the hurt, for it is not 
enough to say that he did it casualiter, et per infortu- 
nium, et contra voluntatem suam; for no man shall be 
excused of a trespass, unless it be justified entirely 
without his default ( Weaver v. Ward, 14 Jac. 1, Hob. 
134); and therefore it has been holden that an action 
lay where the plaintiff standing by to see the defendant 
uncock his gun was accidentally wounded. Under- 
wood v. Hewson, T. 10 Geo. 1; per Fortescue and Ray- 
mond in Midd., Str. 596.” On referring back to 
Weaver v. Ward, 14 Jac. 1, Hob. 134, I can find noth- 
ing in the report to show that the court held, that in 
order to constitute a defense in the case of a trespass 
it is necessary to show that the act was inevitable. If 
inevitable, it would seem that there was a defense un- 
der the general issue; but a distinction is drawn be- 
tween an act which isinevitable and an act which is 
excusable, and what Weaver v. Ward, 14 Jac. 1, Hob. 
134, really lays down is that “no man shall be excused 
of a trespass except it may be judged utterly without 
his fault.’’ 

Day v. Edwards, 5 T. R. 648 (1794), merely decides 
that where a man negligently drives a cart against the 





plaintiff's carriage, the injury being committed by the 
immediate act complained of, the remedy must be 
trespass and not case. 

But the case upon which most reliance was placed 
by the plaintiff's counsel was Leame v. Bray, 3 East, 
593. That was an action of trespass in which the plain. 
tiff complained that the defendant with force and arms 
drove and struck a chaise which he was driving on the 
highway, against the plaintiff's curricle, which the 
plaintiff's servant was driving, by means whereof the 
servant was thrown out, and the horses ran aways, and 
the plaintiff, who jumped out to save his life, was in- 
jured. The facts stated in the report include a state- 
ment that ‘“‘the accident happened in a dark night, 
owing to the defendant driving his carriage on the 
wrong side of the road, and the parties not being able 
to see each other; and that if the defendant had kept 
his right side there was ample room for the carriages 
to have passed without injury.’’ The report goes on 
to state: “ But it did not appear that blame was im- 
putable to the defendant in any other respect as to the 
manner of his driving. It was therefore objected for 
the defendant, that the injury having happened from 
negligence and not willfully, the proper remedy was 
by an action on the case, and not of trespass vi et 
armis: and the plaintiff was thereupon nonsuited.” 
On the argument of the rule to set aside the verdict 
the whole discussion turned upon the question whether 
the injury was, as put by Lawrence, J., at page 596 of 
the report, immediate from the defendant’s act, or 
consequential only from it, and in the result the non- 
suit was set aside. But it clearly appears from the re- 
port that there was evidence upon which the jury 
might have found negligence, and indeed the defend- 
ant’s counsel assumed it in the very objection which 
prevailed with Lord Ellenborough when he nonsuited 
the plaintiff. There is nothing in any of the judg- 
ments to show that if in that case a plea had been 
pleaded denying any negligence, and the jury had 
found that the defendant was not guilty of any negli- 
gence, but (for instance) that the accident happened 
wholly through the darkness of the night making it 
impossible to distinguish one side of the road from the 
other and without negligence on either side, the court 
would have held that the defendant would have been 
liable either in trespass or in case. 

All the cases to which I have referred were before 
the Court of Exchequer in 1875, in the case of Holmes 
v. Mather, L. R., 10 Exch. 261, and Bramwell, B., in 
giving judgment in that case, dealt with them thus: 
‘*As to the cases cited, most of them are really decis- 
ions on the form of action, whether case or trespass. 
The result of them is this, and it is intelligible enough: 
if the act that does an injury is an act of direct force 
vi et armis, trespass is the proper remedy (if there is 
any remedy) where the act is wrongful either as being 
willful or as being the result of negligence. Where the 
act is not wrongful for either of these reasons, no ac- 
tion is maintainable, though trespass would be the 
proper form of action if it were wrongful. That is the 
effect of the decisions.” 

This view of the older authorities is in accordance 
with a passage cited by Mr. Dickens from Bacon’s 
Abridgment, ‘‘ Trespass,” I, page 706, with a marginal 
reference to Weaver v. Ward, 14 Jac. 1, Hob. 134. In 
Bacon the word ‘‘inevitable’’ does not find a place. 
“If the circumstance which is specially pleaded in an 
action of trespass do not make the act complained of 
lawful’ (by which I understand justifiable even if pur- 
posely done to the extent of purposely inflicting the 
injury, as for instance, in a case of self-defense) “ and 
only make it excusable, it is proper to plead this cir- 
cumstance in excuse; and it is in this case necessary 
for the defendant to show not only that the act com- 
plained of was accidental” (by which I understand 
“that theinjury was unintentional ’’), ‘‘ but likewise 
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that it was not owing to neglect or want of due cau- 
tiou.” In the present case the plaintiff sued in respect 
of an injury owing to the defendant’s negligence— 
there was no preteuse for saying that it was inten- 
tional so far as any injury to the plaintiff was con- 
cerned—aud the jury negatived such negligence. It 
was argued that nevertheless, inasmuch as the plain- 
tiff was injured by a shot from the defendant’s gun, 
that was an injury owing to an act of force committed 
by the defendant, and therefore an action would lie. 
[am of opinion that this is not so, and that against 
any statement of claim which the plaintiff could sug- 
gest the defendant must succeed if he were to plead 
the facts sworn to by the witnesses for the defendant 
in this case, and the jury believing these facts, as they 
must now be taken by me to bave done, found the ver- 
dict which they have found as regards negligence. In 
other words, lam of opinion that if the case is re- 
garded as an action on the case for an injury by negli- 
gence the plaintiff has failed to establish that which is 
the very gist of such an action; if, on the other hand, 
it is tarned into an action for trespass, and the defend- 
ant is (as he must be) supposed to have pleaded a plea 
denying negligence and establishing that the injury 
was accidental in the sense above explained, the ver- 
dict of the jury is equally fatal to the action. I am 
therefore of opinion that I am bound to give judg- 
ment for the defendant. As to costs, they must fol- 
low unless the defendant forgoes his right. 
Judgment for the defendant. 


——_-——_—_——_——. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—BOARD OF CLAIMS.—A decision of the 
board of claims under Laws of 1884, chapter 318, giv- 
ing the board jurisdiction to determine the claims of 
the State against certain counties, is not appealable, 
since said act does not expressly provide for au appeal, 
and there is no general right of appeal from decisions 
of the board. Jan. 13, 1891. State v. Kings County. 
Opinion by Ruger, C. J. 


CouUNTY TREASURER — DUTIES — RAILROAD AID 
BONDS.—(1) The failure of a county treasurer to set 
apart the moneys received by him for taxes on acertain 
railroad as a sinking fund for the redemption of town- 
ship aid bunds, as required by the Laws of New York 
of 1869, chapter 907, as amended by Laws of 1871, chap- 
ter 283, does not give rise to the presumption that he 
misappropriated the funds, in the absence of proof 
that any part of them has ever been used for any pur- 
pose whatever; but the presumption is that they have 
gone into the general fund of the county, especially 
where that has always been considerably in excess of 
said railroad taxes. (2) The fact that no taxes were 
specially raised to redeem the township aid bonds, and 
to create a sinking fund, will not affect the duty of 
the county treasurer to so apply the taxes paid by the 
railroad company, as the law itself makes the appro- 
priation. (3) Where the railroad taxes have remained 
in the county treasurer’s hands without misappropria- 
tion, the duty imposed on him by statute to use them 
as asinking fund for the redemption of the township 
aid bonds is continuous; and hence the statute of 
limitations has no application to an action to com- 
pelhim so to do, nor is it necessary that the par- 
ticular moneys paid by the railroad company should 
be identified. (4) The fact that the predecessors of the 
present county treasurer failed to make the appro- 
Priation of the railroad taxes required by law, and 
paid them over to their successors in office, will not 
excuse the present treasurer from making the appro- 
priation, as he hulds the moneys by virtue of his of- 





fice, and subject to the duties imposed on him by law. 
Distinguishing Strough v. Board, etc., 119 N. Y. 212. 
Jan. 18, 1891. Spaulding v. Arnold. Opinion by 
Peckham, J. Affirming 6 N. Y. Supp. 336. 


COVENANTS—AGAINST NUISANCE.—The owner of ad- 
joining city lots, numbered 22 and 24, conveyed No. 24 
by deed containing the clause: ‘‘ The said M. D., be- 
ing also the owner of the adjoining lot, * * * for 
himself, his heirs, executors, administrators and as- 
signs, does hereby covenant * * * that he will not 
erect or cause to be erected on said No. 22 * * * 
any building which shall be regarded as a nuisance.”’ 
Held, that the covenant was against such erection by 
the grantor alone, and he is not liable under it for a 
nuisance erected by the grantee of lot No. 22, whose 
conveyance contained no restrictions as to use. A cove- 
nant is simply a contract of a special nature, and the 
primary rule for the interpretation thereof is to gather 
the intention of the partiesifrom their words by reading, 
not simply a single clause of the agreement, but the en- 
tire context, and where the meaning is doubtful, by 
considering such surrounding circumstances as they are 
presumed to have considered when their minds met. 
Quackenboss v. Lansing, 6 Johns. 49; Duryea v. 
Mayor, 62 N. Y. 592, 597; Insurance Co. v. Clinton, 66 
id. 326; Platt Cov. 136. The deed under consideration 
is in the ordinary form, except that between the 
habendum clause and the usual covenants contained in 
modern conveyances the paragraph in question was 
inserted, consisting of a single sentence. This cove- 
nant is purely negative in character, and has no rela- 
tion to the land conveyed, but relates wholly to other 
premises owned by the covenantor, and in which the 
covenantee had no interest. There was no agreement 
that the premises should not be used for certain pur- 
poses, or that they should be free from nuisances for- 
ever. There was no corresponding covenant by the 
grantee restricting the use that he might make of the 
premises conveyed to him, so that the restrictions 
might be mutual, and uniformity of use thus secured. 
No special object to be attained by the covenant is ap- 
parent, because both parcels of land were tenement- 
house property, situated on a back street, and sur- 
rounded by buildings of an inferior character. In con- 
struing the covenant, it is to be observed that the 
grantor, although speaking for himself and his success- 
ors, to the grantee and his successors, confined the re- 
striction to himself alone, by agreeing that he (the 
grantor) would neither erect nor cause to be erected 
any building that should be regarded as a nuisance. 
According to the literal, and hence natural, interpre- 
tation of this language, the parties meant that the 
grantor should not personally do or cause to be done 
any of the inhibited acts. No doubt could arise as to 
the correctness of this construction, if the parties had 
not agreed in behalf of themselves and their assigns. 
The substance of the covenant however is limited to 
the covenantor, and purports to restrict his action 
only. While the capacity in which he assumes to con- 
tract is in behalf of himself and others, the actual con- 
tract, or the thing agreed not to be done, is limited to 
his own acts. Clearly, the inconsistency cannot be dis- 
pelled by subordinating substance to form, or by hold- 
ing that the actual agreeinent is of less importance 
than the capacity in which it was made. The learned 
counsel for the plaintiff contends that the covenant 
should be read distributively, or as if the grantor had 
written: ‘* I covenant for myself that I will not build,” 
ete. “I covenant for myself, my executors and ad- 
ministrators, that neither I nor they will so build, and 
I covenant for my ussigns that they will not so build.” 
But the objection to such a construction is that it re- 
quires something to be inserted that the grantor never 
assented to. He did not agree that his executors or 
bis administrators or his assigus should not build, but 
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only that he would not build. He used no words that 
connected any one except himself with the restriction 
against building, or that imposed an obligation in that 
regard upon any other person. It was not a general 
covenant ** not to erect,’’ as in Phoenix Ins. Co. v. Con- 
tinental Ins. Co., 87 N. Y. 400, but a special covenant 
that the grantor would not erect; showing an inten- 
tion to contract against the acts of one person only. 
While effect should be given to every word of a writ- 
ten instrument, if possible, it is necessary sometimes 
to reject a part as surplusage, and it is never allowable, 
in order to prevent that, or to effect any other result, 
to insert that which the parties did not agree to. A per- 
sonal covenant binds the heirs, executors and admin- 
istrators in respect to assets, so that the word 
“assigns”’ only need be rejected as surplusage, in or- 
der to relieve the case of all difficulty. A strained con- 
struction that has no foundation to rest upon except 
the single word “ assigns,’’ used in the descriptive and 
unsubstantial way already mentioned, should not be 
resorted to when it involves a serious result to the 
grantor, with but slight benefit to the grantee, because 
it is improbable that under such circumstances such a 
result was intended. Hence, only by the use of plain 
and direct language by the grantor should it be held 
that he created a right in the nature of an easement, 
and attached it to one parcel as the dominant estate, 
and made the other servient thereto for all time to 
come. We think that the language used by the parties 
permits no such result: We agree with the learned 
General Term that the construction contended for by 
the plaintiff ‘‘ would be giving a scope to the covenant 
far beyond what the language used requires, and be- 
yond what the grantees of lot No. 22 had a right to as- 
sume in accepting a conveyance of that lot. An in- 
cumbrance affecting lot No. 22 for the sole benefit of lot 
No. 24, and in a conveyance of lot No. 24, into which a 
purchaser would hardly look for incumbrances upon 
lot No. 22, will not be inferred by a forced construc- 
tion of the covenant orany amplification of its language 
beyond its natural meaning.’’ In Railway Co. v. Bull, 
7 Law T. (N. S.) 413, upon which the plaintiff relies, 
the title of the grantee and his lessees was subject to 
the covenant. The entire language used by the con- 
tracting parties, and the circumstances surrounding 
them when they contracted, showed an unmistakable 
intention that the restriction should be permanent, 
and apply to any one who owned or occupied the land. 
The grantee was the covenantor, and the court did not 
hold him liable on his covenant for the acts of his as- 
signs, but awarded an injunction against the owners 
and occupants. While we are unable to concur in all 
that was said by the court in that case, we do not re- 
gard the result as opposed to the principle of our judg- 
ment upon this appeal. In Norman v. Wells, 17 Wend. 
136, the defendant was held liable upon the ground 
that the act claimed to have been a violation of the 
covenant was his own act, ‘‘of which he is annually 
receiving the avails by way of rent.’’ We think that 
the covenant in question was personal to the defend- 
ant, and was solely against his own acts; that it did 
not make him liable for the acts of his grantees or of 
the subsequent owners; and that, as he neither did the 
acts complained of, nor caused them to be done, no 
cause of action was established against him. Second 
Division, Jan. 14, 1891. Clarke v. Devoe. Opinion by 
Vann, J. Affirming 1 N. Y. Supp. 132. 


CRIMINAL LAW — MURDER — EVIDENCE — SUFFI- 
crency.—Evidence that accused had lived unhappily 
with his wife, and was jealous of her; that on the 
night of the murder, finding her in a man’s room near 
their own, where she had gone to get some kerosene 
oil, he knocked her down, and after she returned to 
her room pounded her to death with an implement of 
some sort; and that he then disappeared, and was ar- 





rested twenty days after, when he declared that he 
killed his wife while intoxicated — is sufficient to gus. 
tain a conviction of murder in the first degree. - Jay, 
13, 1891. People v. Slocum. Opinion by Earl, J. 


DAMAGES—LIQUIDATED—BREACH OF CONTRACT,— 
A building contract provided, that in case of nop. 
completion by a certain time, the builder should pay a 
certain sum as liquidated damages. After default the 
parties entered into another contract, providing, that 
if the buildings were not completed by a certain day, 
the “sum or penalty "’ due under the former contract 
should be a stipulated amount “ by way of liquidated 
damages.” After a second default the parties entered 
intoa third contract, which recited that the builder 
claimed that the *‘ penalty ’’ should not be exacted for 
a certain reason, and settled all questions between the 
parties, ‘“ except the one question of penalty.” Held, 
that the amount agreed to be paid iu case of default 
was not a penalty, but liquidated damages, from which 
the builder could not be relieved on the ground that 
performance was prevented by act of God. This sub- 
ject has been reviewed in very many opinions, toa few 
of the more interesting of which in the English re 
ports and those of our State I may call attention. In 
Lowe v. Peers, 4 Burr. 2228, 2229, Lord Mansfield, and, 
in Kemble v. Farren, 6 Bing. 141, Tindal, C. J., 
discussed the subject. In Dakin v. Williams, 71 
Wend. 447, and 22 id. 201, Nelson, C. J., in the 
first report, and Chancellor Walworth iu the second, 
review the question in the light of the English and 
New York cases. Hosmer v. True, 19 Barb. 106 ; Lamp- 
man v. Cochran, 16 N. Y. 275; Clement v. Cush, 21 id. 
253; Little v. Banks, 8 id. 258. The result of an ex- 
amination of cases is to confirm the idea that it is diffi- 
cult, if it is even possible, to lay down a general rule 
applicable to all the cases which arise where parties 
have undertaken to provide against a loss consequent 
upon a breach of an agreement. We may at most say 
that where they have stipulated fora payment in liqui- 
dation of damages which are in their nature uncertain, 
and unascertainable with exactness, and may be de- 
pendent upon extrinsic considerations and circum- 
stances, and the amount is not, on the face of the con- 
tract, out of all proportion to the probable loss, it will 
be treated as liquidated damages. Jan. 13, 1891. Ward 
v. Hudson River Bldg. Co. O inion by Gray, J. Af- 
firming 5 N. Y. Supp. 319. 


DEED—CONSTRUCTION—PRE-EMPTION.—A_ covenant 
by the grantee of land that the grantor “shall at any 
time have the right of pre-emption of the premises con- 
veyed,” at the price of $12,000, does not entitle the 
grantor to a reconveyance at any time on tendering 
$12,000, but merely gives him the right to buy itin pref- 
erence to any one else, whenever the grantee is willing 
to sell at that price. It is quite safe to conclude that 
when the covenant in question was made the parties 
to it must, have used the word * pre-emption ”’ in some 
other sense, and for the purpose of expressing some 
other idea. In this country the term has been given 
a peculiar meaning in common parlance, as well as in 
the practice of the departments of the government of 
the United States charged with the duties of adminis- 
tering the regulations of Congress for the sale of the 
public lands to settlers. The right of » person to pur- 
chase some part of the public lands at a specified price, 
when opened for sale, in preference to any oue else, is 
called the “ right of pre-emption,”’ in the practice of the 
government, and in the decisions of the United States 
courts. The term is used here to express the idea that 
some one has the first right to purchase, when the laud 
is offered for sale, or the option of buying first. This 
meaning of the word is recognized in the acts of Con- 
gress, and in numerous cases. United States v. Fitzger- 
ald, 15 Pet. 407; Wilcox v. Jackson, 13 id, 498; Lytle v. 
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State, 9 How. 333; Cunningham v. Ashley, 14 id. 377; 
Barnard’s Heirs v. Ashley’s deirs, 18id. 44; Garland v. 
Wynn, 20 id. 6; 2 Bouv. Law Dict. 361; R. S. U. 8., 
§§ 2269, 2273. In this State, grants of land under water 
heretofore made by the State to the city of New York 
were subject to the condition, that when the city of- 
fers such lands for sale, the owner of the adjacent up- 
lands shall have the first right to purchase the same. 
This peculiar right of the owner of adjacent uplands 
js called by the courts, and in common language, the 
“right of pre-emption.’’ Mayor, etc., v. Hart, 95 N. 
Y. 456; Furman v. City of New York, 5 Sandf. 43; 
Towle v. Palmer, 1 Rob. (N. Y.) 437, 446. We think that 
it was in this sense that the term was used in the cove- 
nant in question. It meant, not that the grantor could 
at any time require a reconveyance on tendering 
$12,000, but that when the owner desired to sell the 
property, or offered it for sale, or when it was put upon 
the market again at the price of $12,000, then the 
grantor should have the first right of purchase, or the 
option to buy it in preference to any one else at that 
price. Jan. 13,189]. Garcia v. Callender. Opinion by 
O’Brien, J. Affirming 5 N. Y. Supp. 934. 


EsTOPPEL — CONSTRUCTION OF CONTRACT — ASSIGN- 
MENT OF CONTINGENT INTEREST—APPEAL.—(1) An at- 
torney contracted with the heirs of certain lands, ad- 
versely held, to proceed for the recovery thereof at 
hisown expense in consideration of an interest of 
forty-seven and one-half per cent in what should be 
realized, and during the litigation assigned parts of 
his interest to attorneys and others assisting him. Af- 
ter the property was recovered, it was sold in partition 
proceedings, and by an agreement between the heirs, 
the attorney and others, was bought and conveyed to 
atrustee for their mutual benefit. Held, that this 
was & conclusive recognition of the interests of the at- 
torney and his assignees, and the heirs were estopped 
from questioning the validity of the original contract. 
(2) The property was held by the trustee for several 
years, and finally sold at a large advance over the pur- 
chase-price in the partition suit. Held, that the attor- 
ney was entitled to forty-seven and one-half per cent 
of the advanced price. (3) The attorney’s assignments 
of interests in his contingent right were valid, and 
having also been recognized at the creation of the 
trust, the assignees have liens upon the sunt realized 
in the order in which the assignments were made. (4) 
The fact that the trustee accepted an assigument to 
one person cannot give her lien a priority over former 
assignments which were not so accepted. (5) Where 
such person appealed only from the refusal of the 
referee to give her claim priority, but on the appeal 
of the heirs an allowance of interest to the holder of a 
prior lien was reversed by the Supreme Court, she is 
not entitled in the Court of Appeals to attempt to up- 
hold such reversal. (6) A contract made by the attor- 
ney with another attorney recited that “ in considera- 
tion of the services rendered,”’ he “agrees to pay” 
him $30,000, which sum of $30,000 “is hereby made a 
lien upon any moneys” received for the heirs. Held, 
that the money became due at the date of the agree- 
ment, and was payable with interest from that time 
out of the trust fund. Jan. 13, 1891. Chester v. Jwmel. 
Opinion by Ruger, C. J. Reversing 5 N. Y. Supp. 
819. 


EVIDENCE — ACCOUNT BOOKS.—(1) Where a manu- 
facturing firm has in its service a large number of 
workmen, and it is the duty of the bookkeeper, aided 
by the foreman, to ascertain what work is done, and 
for whom done, and to enter it daily inthe books, such 
books are competent evidence of the items charged in 
them, when supplemented by testimony of the fore- 
man and workmen and some members of the firm as 
to the correctness of the charges, and by testimony of 





persons who had made settlements with the firm of 
accounts charged on their books that such accounts 
were correct. Mayor, etc., v. Second Ave. R. Co., 102 
N. Y. 572; West v. Van Tuyl, 119 id. 620; In re Mo- 
Goldrick v. Traphagen, 88 id. 334. (2) In an action for 
materials furnished by plaintiffs to a third person on 
defendant’s order requesting them to furnish such per- 
son with materials for one hundred pumps, it is com- 
petent for the defendant to prove that the cost of one 
hundred pumps, when completed, was less than the 
amount of plaintiff's demand. Second Division, Jan. 
14, 1890. Cobb v. Wells. Opinion by Bradley, J. Re- 
versing 48 Hun, 616. 


EXECUTION—LEVY ON MORTGAGED PROPERTY.—The 
levy of an execution on mortgaged chattels after de- 
fault in the conditions of the mortgage gives the exe- 
cution creditor no lien on the property, since, after 
condition broken, the mortgagor has no legal title. 
The law seems to be settled in this State that after de- 
fault the mortgagor has no interest in the mortgaged 
property that can be sold on execution against him. 
Hull v. Carnley, 11 N. Y. 502; Hall v. Sampson, 35 id. 
274; Galen v. Brown, 22 id. 37; Manchester v. Tib- 
betts, 121 id. 223. The event had happened that made 
the mortgage instantly due, and there was no right of 
possession in the mortgagor when the levy was made. 
The condition in the mortgage in regard to notice ap- 
plies only to the time and place of the sale uuder the 
mortgage, and the notice was not necessary in order to 
perfect the default. Jan. 13, 1891. Leadbetter v. N. H. 
Leadbetter, Limited. Opinion by O’Brien, J. Affirm- 
ing 11 N. Y. Supp. 228. 


EXECUTORS — TRUSTEES — EFFECT OF SURROGATE’S 
DECREE — LIABILITY OF BONDSMEN. — Property was 
devised in trust to be converted into money, and in- 
vested, the interest to be paid to testator’s widow un- 
til her death, when the principal was to be divided 
among his children. The trustee was also executor, 
and letters testamentary were issued in 1871. Ina pro- 
ceeding by the widow for a final settlement, the sur- 
rogate, in 1873, charged him with money which ‘the 
said executor’’ should invest according to the trusts 
contained in the will. In 1886, on the widow's appli- 
cation for a further accounting, he was decreed to pay 
said sum into the Surrogate’s Court, and a certain 
amount to the widow as interest, and failing therein, 
his letters as executor were revoked. Held, that the 
decree of 1873 did not discharge him as executor, and 
place the money in his hands as trustee under the will; 
therefore the surrogate had jurisdiction to make the 
decree of 1886, and the executorial bondsmen were lia- 
ble for his failure to comply therewith. In re Hood, 
98 N. Y. 365; 104 id. 103; In re Willetts, 112 id. 289; 
Johnson v. Lawrence, 95 id. 162; Hall v. Hall, 78 id. 
535; In re Mason, 98 id. 527; Phoenix v. Livingston, 101 
id. 451. Second Division, Jan. 14,1891. Cluff v. Day. 
Opinion by Bradley, J. Reversing 55 N. Y. Super. Ct. 
460. 


FIXTURES — REMOVAL — EXPIRATION OF "LEASE — 
HOLDING OVER — RES ADJUDICATA.—(1) A lease for 
two years stipulated, that at the expiration of the 
term, if all rents were paid, the tenant might remove 
a building which he was to construct, and if the rent 
was not fully paid the building was to be forfeited to 
the lessor. The lessee was $15€ in arrears at the end 
of the second year, but subsequently paid it, and con- 
tinued in possession under a verbal ‘agreement with 
the president of the lessor, a corporation, to renew the 
lease for another year, but before the end of the ensu- 
ing year he wasevicted by summary proceedings. In 
these proceedings the lessee set up the verbal agree- 
ment for renewal,.but the issue was found against him. 
The lessor refused to permit him to remove the build- 
ing, and he sued for its conversion. Held, that he 
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could show the verbal agreement by the president to 
renew the lease, and that he remained in consequence 
of such agreement, since the judgment for possession 
in the summary proceedings before the justice was not 
res adjudicata on the question whether the lessor 
waived its right to the forfeiture of the building. (2) 
The promise of the president of the lessor, acted upon 
by the lessee, would constitute a waiver of the lessor’s 
right to claim a forfeiture of the building, while it 
might not be sufficient to bind the company to renew 
the lease. (3) Since the judgment in the summary 
proceedings might have been reached by finding that 
the agreement set up by plaintiff was never made, or 
that the president had no authority to make it, de 
fendant must show affirmatively on which fact the 
judgment proceeded in order to constitute it res adju- 
dicata as to that fact. (4) As long as the lessee re- 
mains in possession, though the lease has expired, he 
is entitled to remove the building which he was enti- 
tled to remove at the expiration of the lease. (5) Where 
the lessor evicts the tenant by summary proceed- 
ings, and refuses to permit him to remove the build- 
ing, though the right to claim its forfeiture has 
been waived, he is guilty of a conversion of the build- 
ing. Jan. 13,1891. Lewis v. Ocean Nav. & Pier Co. 
Opinion by Peckham, J. Affirming 3 N. Y. Supp. 
911. 


JUDGMENT— FORUM — FORECLOSURE—FRAUDULENT 
CONVEYANCES.—A judgment foreclosing a mortgage in 
a suit in which the question whether or not the mort- 
gage was executed to defraud the mortgagor’s credit- 
ors is not in issue does not preclude a creditor of the 
mortgagor, who was not a party to the foreclosure suit, 
from attacking the mortgage on that ground. The 
general principles upon which the doctrine of res ud- 
judicata is founded do not seem to have any appropri- 
ate application to prevent the plaintiff from iitigating 
the question of fraud in this action. The plaintiff was 
nota party to the foreclosure action. His status as 
creditor may, in a loose sense, be said to be under the 
judgment debtor; but, in attacking « conveyance or 
mortgage made by his debtor, in fraud of his rights as 
creditor, he claims not under, but in hostility to, the 
debtor, and his grantee or mortgagee. By the general 
rule, a judgment binds parties and privies, but not 
strangers. The defendants rely upon a class of cases 
which hold that a judgment recovered for a debt es- 
tablishes not only the relation of debtor and creditor 
between the parties to the judgment, but also as to 
third persons, so as to preclude them, in the absence 
of fraud or collusion, from questioning the validity of 
the judgment or denying that the debt upon which it 
was rendered actually existed. The case of Candee vy. 
Lord, 2 N. Y. 269, is a leading authority upon this 
point. That was a judgment creditor’s action charg- 
ing that the defendants had, under fraudulent judg- 
ments, sold the debtor’s property, and received the 
proceeds, and the defendants sought to assail the plain- 
tiff's judgment on the ground that the indorsement 
upon which the action was brought was forged. No 
fraud or collusion was alleged or shown between the 
parties in the procuring of that judgment, and it was 
held that the defendants were bound, and could not 
relitigate the question of forgery in the creditor's ac- 
tion. In several subsequent cases of the same general 
character, brought to set aside transfers in fraud of 
creditors, it was held that the defendants could not, in 
the absence of fraud or collusion, impeach the consid- 
eration of the judgment upon which the action was 
founded, or be permitted to show that the contract 
upon which it was rendered had, in fact, no existence, 
or was not enforceable. Burgess v. Simonson, 45 N. 
Y. 225; Carpenter v. Osborn, 102 id. 552; Decker v. 
Decker, 108 id. 128. But these cases do not, we think, 
go to the extent of supporting the claim of the defend- 








ants in this case, that the judgment in the foreclosure 
action conclusively establishes, as against this plaintiff, 
that the mortgage there sought to be foreclosed wag 
valid, and founded upon a good consideration, and was 
not executed in fraud of creditors of the mortgagor, 
It is a universal rule of law, founded upon the plainest 
morality, that a party coming into a court of justice 
for relief must come with clean hands. Upon this prin- 
ciple, it was held in Alexander v. Gould, 1 Mass. 165, 
that, although a deed is fraudulent as to creditors, yet 
it cannot be avoided by a creditor the consideration of 
whose judgment was illegal. In Humes v. Scruggs, 94 
U. 8S. 22, it was held that a decree in a suit between 
husband and wife, confirming a conveyance of real es- 
tate made to her by him, does not bind his assignee in 
bankruptcy suing to set aside such conveyance on the 
ground that it was made in fraud of creditors. Hunt, 
J., in his opinion, very appositely says: ‘‘ There would 
be little difficulty in making and sustaining fraudulent 
transfers of property, if the parties thereto could, bya 
subsequent suit between them, so fortify the deed that 
no others could attack it.””, Weare of opinion that a 
judgment between parties to a conveyance or mort- 
gage, which affirms the validity of the deed or mort- 
gage, whether obtained by default or upon litigation, 
especially where the exact issue whether or not it was 
a fraud upon creditors was not presented by the plead- 
ings, and decided, does not preclude a creditor, not a 
party to the action, from subsequently assailing the 
original transaction as a fraud of his rights as a cred- 
itor. This is as far as it is necessary to go in this case, 
to justify a reversal of the judgment below. The find- 
ing that the mortgage in question was valid, and 
founded on a good consideration, may have proceeded 
on the effect given to the adjudication in the foreclos- 
ure action. There was no direct issue in that case upon 
the question whether the mortgage was executed to 
hinder, delay or defraud the creditors of Michael K. 
Wilson, and, without now deciding whether, if that is- 
sue had been squarely presented, the judgment would 
have concluded the present plaintiff, we reverse the 
judgment below, on the ground that, as the question 
was not put in issue directly, the judgment does not 
bind the plaintiff. See Raymond v. Richmond, 78 N. 
Y. 351. Jan. 13,1891. Brookes v. Munoz. Opinion 
by Andrews, J. 


MARRIAGE — DIVORCE — RIGHT TO DISCONTINUE — 
REFERENCE—JURY TRIAL.—In an action for divorce, 
the marriage was denied, and plaintiff attempted to 
set up a marriage by parol contract consummated by 
cohabitation. The parties had not lived together for 
many years, and after such relation defendant had 
married another woman according to the forms of law, 
and lived with her openly as husband and wife several 
years, until her death. Afterward, with due ceremo- 
nials, he married another woman, who was made co-re- 
spondent with him, by whom he had achild, both be- 
ing alive during the pendency of the suit. Held, that 
since it was of great importance that the status of this 
woman and child should be determined, it was not an 
abuse of discretion for the court, after some testimony 
was taken, to refuse plaintiff's application for a dis- 
continuance upon terms to be fixed by the court. 
Where the parties to a divorce suit have, by stipula- 
tion, referred the issues of fact to a referee, and the 
plaintiff has been partially examined before him, it is 
not abuse of discretion for the court to deny her mo- 
tion to vacate the order 01 reference, and submit the 
issues toa jury. Itis true, as a general rule, that a 
plaintiff may, upon the payment of the costs of the de- 
fendant, enter an order of discontinuance of the ac- 
tion, and give notice thereof, and that the cause will 
be thereby discontinued; yet the court has always 
kept and exercised the right to control such an order, 
as well as any other order put upon its records. And 
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inequitable that the plaintiff should, of his own head 
and without terms, discontinue his actiou, they have 
refused his motion todo so altogether, or except on 
terms; or when he has entered an order ex parte, have 
opened it, and made it conform to what was proper 
under the circumstances. * * * So that the court 
to which the motion for leave to discontinue was 
addressed had a discretion, under all the circum- 
stances of the case, whether or not to refuse it.” 
The rule thus enunciated has been frequently alluded 
to and applied by the courts. Carleton v. Darcy, 75 
N. Y. 375; In re Water-Works Co., 85 id. 478; Van 
Alen v. Schermerhorn, 14 How. Pr. 287; Cockle v. Un- 
derwood, 3 Duer, 676; Crosby v. Fitzpatrick, 23 Week. 
Dig. 35. But an application for leave to discontinue is 
addressed to the legal, not the arbitrary, discretion of 
acourt, and it cannot capriciously deny it. This court 
(in Re Butler, 101 N. Y. 307) reversed an order denying 
leave to discontinue upon the ground that the facts 
before the court did not furnish a basis upon which to 
rest a denial of the application. Finch, J., in deliver- 
ing the opinion of the court, said: ‘‘In such a case, 
through the control which the court exercises over the 
entry of its order, there is discretion to refuse; but 
where there are no such facts, and nothing appears to 
show a violation of the right or interest of the adverse 
party, the plaintiff may discontinue, and a refusal of 
leave becomes merely arbitrary, and without any basis 
upon which discretion can exist.’’ The cases cited sup- 
port the right to refuse leave whenever circumstances 
exist which afford a basis for the exercise of legal dis- 
cretion, and inthose cases the court had but to con- 
sider whether any thing had occurred since the com- 
mencement of the action which would so far prejudice 
defendant's interest, in theevent of adiscontinuance, as 
to require a denial. But in divorce cases there are two 
reasons why the rule which guides the court in deter- 
mining whether to allow a discontinuance in ordinary 
actions cannot be strictly applied. (1) The rights of 
the parties to the record are not alone to be considered. 
The public is regarded as « party, and must be treated 
assuch by the court. (2) Because of the public in- 
terest, the court has been invested with a wider dis- 
cretion in the control of the course of procedure in 
matrimonial actions than in others. Such an action 
is one of the few in which a court is authorized to ex- 
clude the public from the trial. The reason for the 
difference is found in the interest which the public 
has in any consummated contract of marriage. Be- 
cause of that interest the public is treated as a party 
to the controversy, although of course not a party to 
the record. In 2 Bish. Mar. & Div., § 230, the attitude 
of the public toward such a litigation is stated as fol- 
lows: ‘A divorce suit, while on its face a mere con- 
troversy between private parties of record, is, as truly 
viewed, atriangular proceeding sui generis, where in the 
public or government occupies, in effect, the position 
of third party.”” And while this third party is not 
specially represented by counsel, it is for this purpose 
to be represented and protected by the judges. Mur- 
phy v. Murphy, 8 Phila. 357. This third party, so 
called, had an interest in the prompt prosecution of 
the action, which the court should have, and we must 
assume did, regard in its determination. The issue 
involved in its result a determination whether the 
mother was a wife and the child legitimate. In the 
prompt disposition of that question, the public was in 
terested. Its duty is to see that all contracts shall be 
fulfilled beneficially to progeny who are to be enrolled 
among the citizens of the State, and it owed the 
mother the duty to have determined as speedily as the 
due administration of justice would permit whether 
she was wife in fact or only in name; and the court, 
having regard, as was its duty, for the interests of the 
public, determined that the plaintiff ought not to be 


where circumstances have existed which have made it 








mitted and required the exercise of discretion. Sec- 
ond Division, Jan. 14, 1891. Winans v. Winans. Opin- 
ion by Parker, J. Affirming 54 N. Y. Super. Ct. 
542. 


MARRIAGE—IMPROVEMENTS ON WIFE'S LAND—LIEN. 
—(1) Where a hasband erects improvements on land 
which he has previously voluntarily conveyed to his 
wife, after informing the latter that he does so in or- 
der to secure a larger income on the money expended 
on the improvements, and the wife consents thereto, 
saying that, in case he should need to, he could sell the 
improvements at any time, the husband has a lien on 
the land for the amount so expended. 1 Story Eq. Jur., 
§ 388; 2 id., § 1237; 3 Pom. Eq. Jur. 233; King’s Heirs 
v. Thompson, 9 Pet. 204; Chase v. Peck, 21 N. Y. 581; 
Freeman v. Freeman, 43 id. 34; Hale v. Bank, 49 id. 
627; Husted v. Ingraham, 75 id. 255; Perry v. Board, 
102 id. 99. (2) Where the husband continued to collect 
the income from the property after conveying it to his 
wife, with the latter’s consent, and used such income 
for the support of the family, the wife cannot compel 
an accounting therefor. Jan. 13,1891. Smith v. Smith. 
Opinion by O’Brien, J. Affirming 4 N. Y. Supp. 669. 


MASTER AND SERVANT—INDEPENDENT CONTRAC- 
TORS—LIABILITIES FOR SERVANT’S TORTS. —Defendant 
had a contract to construct a sewer in the streets of a 
city, in which the city reserved the right to ‘‘ vary, ex- 
tend or diminish the quantity of work during its pro- 
gress.’ Before the work was completed, he was di- 
rected to make certain changes in the grade of the 
sidewalk, which his workmen did in such fashion as to 
leave a hole near the curb, into which plaintiff fell and 
was injured. Held, that defendant was an independ- 
ent contractor as to this work, and is liable for the 
negligence of his workmen therein. The direction of 
the city officers had nothing to do with the manner of 
the performance, and there was no interference with 
the workmen engaged, under the defendant, in the 
detail work. In Vogel v. Mayor, etc., 92 N. Y. 18, 
Earl, J., said, referring to the cases of Kelly v. Mayor, 
etc., 11 id. 432, and Pack v. Mayor, etc., 8 id. 222: ‘* The 
doctrine was again announced that, to make the city 
liable, it must have the power to direct and control the 
manner of performing the very work in which the care- 
lessness occurred.’’ The principie of liability for such 
an occurrence, as we have in this case, is that the de- 
fendant, and not the city, was the master of the work- 
men. He had the control of the execution of the 
work, which he had been directed to perform. A duty 
rested upon him therefore to use such precautions in 
doing the work as to make it reasonably safe against 
the possibility of accidents to the travelling public. 
For the consequences of a neglect, such as was testi- 
fied to here, he became responsible. Jan. 13, 1891. 
Charlock v. Freel. Opinion by Gray, J. Affirming 3 
N. Y. Supp. 226. 


NEGLIGENCE — RELEASE BY SERVANT. — An 
instrument executed by a railway employee after 
he had entered the service, releasing the company 
from all liability for any damage or injury to 
him by reason of the company’s negligence, is void for 
want of consideration, there being no promise on the 
part of the company to give him other or new em- 
ployment or to continue him in its service. Jan. 13, 
1891. Purdy v. Rome, W. & O. R. Co. Opinion by 
Peckham, J. Affirming 5 N. Y. Supp. 217. 


MECHANICS’ LIENS—CONSENT OF OWNER—EXTENT OF 
cLAIM.—(1) A husband contracted for the sale of his 
wife’s land, it being provided that the vendee should 
build certain houses on the land, and that the vendor 
would advance monez from time to time, and the title 
should not pass until the completion of the buildings. 
The contract was made in the husband’s name, but for 











178 THE ALBANY LAW JOURNAL. 





the wife’s benefit, and she shortly afterward took an 
assignment of it, and advanced all the moneys, and 
stipulated for the execution of mortgages to her on the 
completion of the buildings. Held, that work on such 
buildings and materials furnished therefor was done 
and furnished “with the consent of the owner,”’ 
within the meaning of Laws of New York, 1885, chap- 
ter 342, which gives a lien for such labor and materials 
performed and furnished with the consent of the 
owner, and provides (§ 5) that, “in cases in which the 
owner has made an agreement to sell, * * * such 
owner shall be deemed to be the owner, within the in- 
tent and meaning of this act, until the deed has been 
actually delivered and recorded.’’ This court has so 
construed local statutes relating to mechanics’ liens 
containing substantially the same provisions as this act 
of 1885. Hackett v. Badeau, 63 N. Y. 476; Husted v. 
Mathes, 77 id. 388; Nellis v. Bellinger, 6 Hun, 560; Otis 
v. Dodd, 90id. 336. (2) The liens may not be limited 
to such sums as the owner was bound to advance un- 
der the contract. Rollin v. Cross, 45 N. Y. 766; Bur- 
kitt v. Harper, 79 id. 273; Otis v. Dodd, 90 id. 336. Jan. 
13, 1891. Schmalz v. Mead; Wood v. Same. Opinion 
by O’Brien, J. Affirming 4N. Y. Supp. 614. 


MUNICIPAL CORPORATIONS — RESTRAINING CITY 
COUNCTL.—Laws of 1872, chapter 161, being an act for 
the protection of tax payers against the frauds and 
wrongful acts of public officers, gave authority to any 
tax payer of a municipal corporation to sue the officers 
in behalf of the municipality to prevent waste of or in- 
jury to any public funds or property. This act was 
supplemented by Laws of 1881, chapter 531, which pro- 
vides that “iu case the waste ur injury complained of 
consists in any board, officer,”’ etc., by collusion or 
otherwise, contracting, auditing or paying any fraudu- 
lent or inequitable claims, the court might prvhibit the 
payment of such claims, or enforce restitution if al- 
ready paid. Laws of 1887, chapter 673, amending Laws 
1881, chapter 531, extended its provisions to those cases 
in which the body, board or officer had not jurisdic- 
tion over the subject-matter of its action. Held, that 
these statutes do not authorize a tax payer to sue to 
prevent the common council of a municipality from 
doing an act within its power and discretion, without 
any allegation of fraud or bad faith. Jan. 13, 1891. 
Tulcott v. City of Buffalo. Opinion by O’Brien, J. 
Peckham, J., dissenting. Reversing 10 N. Y. Supp. 
370. 


MURDER — INSANITY AS A DEFENSE — fXPERT £VI- 
DENCE. — (1) Where defendant fails to identify the 
principal witness for the people, whom he wishes to 
impeach as the saine person about whose reputation 
the impeaching witness is prepared to testify, the only 
approach to identification being that the impeaching 
witness knew of a person of the same name as the wit- 
ness for the prosecution, who lived at the same house, 
where many others lived, but that he did not know the 
witness personally, it is not error to exclude the testi- 
mony of such impeaching witness. (2) Where insanity, 
induced by epilepsy, is relied on as a defense, it is 
proper to exclude the question propounded to an ex- 
pert whether defendant “could not have committed 
the crime in one of these fits,’’ as there is no question 
in the case whether an insane epileptic could or could 
not commit a homicide. (3) It is also proper to ex- 
clude a question to the expert as to the inference to be 
drawn from the fact that a man had forgotten all 
about the crime when arrested for it, when the evi- 
dence upon which to base such a question is that the 
prisoner asked the officer who arrested him what he 
was arrested for. Jan. 13, 1891. People v. Smiler. 
Opinion by Finch, J. 


NEGOTIABLE INSTRUMENT—BONA FIDE PURCHAS- 
ERs.—(1) Where in an action on a note there & evi- 





was procured from defendant by fraud, the burden jg 
on plaintiff to show that he or some former holder of 
the note had purchased it in good faith, before ma. 
turity, for full value, and in the usual course of bugi- 
ness. (2) A former holder of the note took it at a dig. 
count of $450, its face value being $2,400, only three 
months before maturity, when the maker was solvent, 
Defendant testified that such former holder had asked 
him about the note before purchasing it, and that de- 
fendant had told him that it was distinctly understood 
that the note was not to be negotiated, and that de- 
fendant did not then know that he intended to pur- 
chase it. The former holder testified to a different 
conversation with defendant, and that he purchased 
on the strength of what defendant said to him. Plain- 
tiff gave no other evidence as to how any one else ob- 
tained the note. Held, that the question whether the 
former holder was a bona fide purchaser was for the 
jury, and if he was not, and the note was procured by 
fraud, plaintiff could not recover. Jan. 13, 1891. 
France v. Dickinson. Opinion by Peckham, J. Re. 
versing 5 N. Y. Supp. 303. 


PARTNERSHIP — DISSOLUTION —ACCOUNTING—LIMI- 
TATIONS.—Immediately upon the voluntary dissolu- 
tion of a firm, one of whose members is constituted by 
agreement the liquidating partner, a right of action ac- 
crues in his favor against his co-partner, whose ac- 
count is overdrawn beyond what the partnership prof- 
its would possibly pay. The doctrine of the General 
Term rests, as I understand it, solely upon the force 
and effect of the voluntary agreement, which conferred 
the power and duty of liquidation upon the plaintiff. 
The court say that such agreement places in bis hands 
the unfinished business of the partnership and its man- 
agement and adjustment, and if an action had at once 
been brought the agreement would have been a de- 
fense. But I think the result asserted flows from a 
misunderstanding of the true scope and range of the 
agreement. Did any one ever suppose that it remitted 
to the judgment and decision of the liquidator the 
rights of the partners as between themselves, or thatit 
put a stay of proceedings upon an inquiry as to those 
rights? They are outside of the agreement; they do 
not depend upon it, and as rights are wholly unaffected 
by it. The agreement relates to the assets, their col- 
lection and disbursement, and the chosen liquidator 
may be entitled to a reasonable time for the perform- 
ance of that duty before being called to account for 
the manner of its performance or the consequences of 
its non-performance; but that fact cannot affect the 
right of either partner to bave an accounting between 
themselves, where they disagree about their respec- 
tive rights in the assets, whether collected or uncol- 
lected, and especially where one stands debtor to the 
partnership, and yet denies the debt. I have exam- 
ined all the cases which were cited in the opinion of 
the General Term. Among them I have found but one 
which upholds the doctrine asserted. The others were 
cases of contribution or actions against the liquidat- 
ing partner, or, as in Virginia, dependent upon the pe- 
culiar words of statutes, or were disposed of upon 
grounds immaterial to the present inquiry. But the 
case of Hammond v. Hammond, 20 Ga. 556, does ap- 
pear to goeven beyond the doctrine of the General 
Term, and was a casc where, as here, the liquidating 
partner sued. The court held that no accounting could 
be had by either partner as against the other so long a8 
any business of the partnership remained to be done, 
and put the doctrine upon the ground of agency, argu- 
ing that each partner was agent for the other, and the 
agency could not be settled until it ended. But the 
partners had relative rights, one against the other, 
founded upon the partnership and what happened 
prior to the dissolution and before the new and much 
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narrower agency flowing from that event even came 
jnto existence, and we think it would be a very dan- 
gerous and disastrous doctrine to hold that those rights 
must be left in jeopardy and at odds, and equity be 
powerless to settle them until the last doubtful debt 
should be collected or abandoned. While therefore 
we do not say at present that the bare fact of a disso- 
lution at once gives a right toan accounting where one 
or more partners have been appointed liquidators, we 
do say that the additional facts alleged in this com- 
plaint would have enabled the plaintiff to have main- 
tained his present action at once upon the dissolution. 
Jan. 13, 1891. Gray v. Green. Opinion by Finch, J. 
Reversing 6 N. Y. Supp. 451. 





PATENTS — LICENSE — FORFEITURE — ROYALTIES — 
EVIDENCE—ABATEMENT.— (1) The State courts have 
jurisdiction of an action to enforce the forfeiture of 
alicense to manufacture and sell patented articles, for 
the breach of conditions contained in the license itself, 
and declared by it to entail such forfeiture. Hartell 
y. Tilghman, 99 U. 8S. 547; Manufacturing Co. v. Hyatt, 
125 id. 46; Store-Service Co. v. Clark, 100 N. Y. 365. It 
is urged however that the issue as to the validity of 
the letters-patent alleged to have been reissued in 1881 
is one not within the jurisdiction of the State court; 
and at all events, that the plaintiff was not entitled to 
recover upon the evidence bearing upon that issue. 
The original letters were those of 1867; and the prac- 
tical purpose of a reissue is to make the description of 
the invention more clear, plain and specific, and to 
rectify any mistakes inadvertently made in the original 
(Russell v. Dodge, 93 U. S. 460); but the claim of the 
patentee in them cannot be effectually enlarged, and 
so far as itis made substantially to represent a new 
claim, or one greater than that included in the original 
patent, the reissue is void (Miller, v. Brass Co., 104 U. 
8.850; White v. Dunbar, 119 id. 47); and if the reissue 
fail to include the entire claim etmmbraced within the 
original letters, the portion omitted may be deemed 
dedicated to the public, and lost to the patentee. 
Turner & S. Manufacturing Co. v. Dover Stamping 
Co., 111 U. S. 319. In view of these general principles 
applicable to patents, and to the surrender and reissue 
of letters, it is argued that by the surrender of those 
of 1878, existing when the license was made, the right 
to protection under them was not only lost to the de- 
fendants, and all rights founded upon them denied to 
the plaintiffs, but that those reissued in 1881 were not 
effectual to support either, because they were broader 
in their claims, description and specifications, and 
therefore invalid. Whether substantially so or not, it 
is true that the letters reissued in 1881 were apparently 
broader and more comprehensive in those respects 
than were the letters of 1878. But the former embrace 
the claims represented by the latter substantially, and 
With sufficient distinctuess to preserve them within 
the principle that the reissue of letters-patent, em- 
bracing more than did those surrendered, will be 
deemed invalid as to the excess or new claim, only, 
embraced in the latter: and therefore the defendants 
Were not prejudiced by such reissue. Gage v. Her- 
ring, 107 U.S. 640. (2) The patentee’s notice to the 
licensee that the license is forfeited does not relieve 
the latter of the estoppel created by his acknowledg- 
Ment in the agreement for the license that the 
patents were valid, where, after such notice, he 
does not surrender the license, but continues to 
Manufacture and sell the patented articles as au- 
thorized thereby. Manufacturing (Co. v. Lounsbury, 
41 N. Y. 364. The forfeiture alleged in the com- 
Plaint, and sought for by the action, was a right 
in recognition of and arising upon the contract, and 
founded upon its breach; and although such right was 
expressly given by the contract, it did not necessarily 
depend upon its terms in that respect, but was prop- 








erly derivable from a substantial violation of its pro- 
visions by the defendants. There was therefore noth- 
ing essentially of the subject-matter or purpose of the 
action which barred the controversy from the State 
court, or brought it within Federal jurisdiction. Har- 
tell v. Tilghman, 99 U.S. 547. And the defendants 
having entered into the contract with the plaintiff, 
and taken from her a license to use and sell the sub- 
ject of the patent, cannot, for the purposes of their 
defense to an action to recover the royalties, question 
the validity of her patent. Marston v. Sweet, 66 N. Y. 
206; 82 id. 526; Hyatt v. Manufacturing Co., 106 id. 
651; 125 U. S. 46. (3) While an action for an account- 
ing for the royalties stipulated in the license to be 
paid to the patentee is not of equitable cognizance, it 
is properly joined with a demand for equitable relief 
by forfeiture of the license. (4) Where the license is 
for the use of illuminating tiles as a covering for 
‘‘basements or basement extensions,’’ the question 
whether ** basement extensions ’’ include areas is one 
of fact, and the finding of the trial court thereon will 
not be disturbed, where there is evidence to support 
it. (5) Inan action to recover royalties due up to 
April 1, 1883, under a license to manufacture patented 
articles, the defense of another action pending is not 
available, where such action was only for royalties ac- 
cruing up to November 1, 1881, and there is evidence 
that such former action had already been discontinued. 
(6) Where a license to manufacture and sell patented 
illuminating tiles requires the licensees to pay a certain 
royalty on all of such articles used as a covering for 
‘‘ basements and basement extensions,’’ the burden is 
not on the licensees to show that tiles manufactured 
by them, and applicable to such purpose, were not used 
for that purpose, and in default of such showing, to 
pay the royalty. Second Division, Jan. 14, 1891. Hyatt 
v. Ingalls. Opinion by Bradley, J. Affirming 49 N. 
Y. Super. Ct. 375. 


PLEADING — ELECTION — INCONSISTENT CAUSES OF 
ACTION—EVIDENCE.—(1) Plaintiff sold railroad stock 
to defendants for par value and accrued interest, un- 
der an agreement that if defendants should pay other 
persons any more for their stock in the same company 
they would also pay to plaintiff such additional sum; 
and further, that in case plaintiff became dissatisfied 
with the sale within a certain time, defendants would 
return his stock to him on repayment of the purchase- 
money. Plaintiff sued, alleging breach of contract in 
both these particulars, and claiming relief under each. 
Held, that the causes of action are inconsistent —- the 
first being for balance of purchase-money as upon af- 
firmance of the contract and the second for the value 
of the stock as upon rescission ; and plaiutiff was prop- 
erly compelled to elect between them. (2) It was 
shown that after this sale by plaintiff, other stockhold- 
ers threatened suit against defendants, who were at- 
tempting to reorganize the railroad, and that defend- 
ants, fearing such suit would affect their credit, paid 
such stockholders a gross sum in consideration of the 
discontinuance of the suit and the surrender of their 
stock to defendants. This gross sum was shown to be 
equivalent to $400 a shure for the stock. Held, that 
this was not sufficient to warrant plaintiff's recovery, 
on the ground that defendants bought stock for a price 
in excess of that paid him. Second Division, Jan. 14, 
1891. Stewart v. Huntington. Opinion by Haight, J. 
Affirming 2 N. Y. Supp. 205. 


RAILROAD COMPANIES—ACCIDENTS AT CROSSINGS— 


CONTRIBUTORY NEGLIGENCE—QUESTION FOR JURY. 
—(1) Plaintiff drove upon defendant’s track at a trot, 
without looking or listening for trains, though he 
knew when the trains ran, and could have seen the ap- 
proaching train when he was twenty-five feet from the 
track. Held, that he was guilty of contributory negli- 
gence. (2) Where there is some evidence that defend- 
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ant’s engineer failed to whistle when approaching the 
crossing, the question whether he did so should be sub- 
mitted to the jury, though the great preponderance of 
the evidence shows that the whistle was blown. Jan. 
13, 1891. Nash v. New York Cent. & H. R. R. Co. 
Opinion by Earl, J. Ruger, C. J., and Andrews, J., 
dissenting. Reversing 4 N. Y. Supp. 525. 


——__>—_————_ 


CORRESPONDENCE. 


Dower UNDER CHAPTER 406, LAws OF 1889. 
Editor of the Albany Law Journal: 

Though this law has been repealed, yet it bas at- 
tached to every estate within its terms where the hus- 
band’s death occurred while it was in force. Such 
cases are being considered involving the construction 
of ssid amendment. Differences of opinion exist with 
respect to the same. ‘And, in case the interest of a 
widow in the real estate of a deceased husband, in ad- 
dition to her dower right, and together with $150, shall 
be of less value than $1,000, then said appraisers shall 
set apart for the use of such widow, or for the use of 
such widow or child, and children, in the manner here- 
inbefore prescribed, personal property which, together 
with said real estate, shall amount to $1,000 in value.”’ 

Are the three sums, if existing, to be added together 
toward making up the $1,000? or only the $150 and her 
said interest in the real estate, allowing her dower ad- 
ditionally? 

Yours, 
J. B. DALEY. 

PRATTSVILLE, N. Y., Feb. 23, 1891. 





NEW BOOKS AND NEW EDITIONS. 





Woop on MANDAMUS, ETC. 

A treatise on the legal remedies of Mandamus and Prohibi- 
tion, Habeas Corpus, Certiorari and Quo Warranto. By 
Horace G. Wood. Second edition. Revised and enlarged. 
By Charles F. Bridge, of the Albany Bar. 


The changes in the statutes and the decisions of the 
courts rendered during the time since the first edi- 
tion would seem to justify the present edition. The 
labors of Mr. Bridge in collating the decisions upon the 
several subjects, and his careful examination of the 
statutes necessary to a complete revision of the text, 
have added greatly to the usefulness of the work. 
When occasion requires its use doubtless it will be 
found of service. 





NOTES. 


**T\O you think you will gain your lawsuit?” asked 

Gus Smith of Colonel Yerger, who had been run 
over by a fire-engine, and was suing the city of Austin 
for damages. “ Yes, I think I'll come out ahead.”’ “* Has 
your lawyer given you grounds to think so?” ‘‘No, 
but I have given him grounds to think so. I’ve deeded 
him two lots on Austin avenue as a fee.’’—Texas Sift- 
ings. 


In his brief in Catlin v. Trustees of Trinity College, 
113 N. Y. 333, Mr. Luke A. Lockwood, discussing ex- 
emption clauses in the statutes of taxatiun, says: 
‘And ‘cemetery companies?’ Had they a greater de- 
sire to take care of the dead than to educate and ele- 
vate the living? — to preserve the husks and neglect 
the kernel? And ‘soldiers’ monuments!’ Were they 
more anxious to preserve a record of the heroic deeds 
of the dead than to prepare the living to do them?”’ 


The course of American politics, we usually ac- 
knowledge, is like a stream flowing over shifting sands 
—liable to get a little muddy and sometimes to change 
its channel; but in contrast to this we point to our 





— 
courts of justice, apart from turmoil, inaccessible to 
bribes, unswerved by the stress of party conflict. The 
Chinese have studied these courts, and though they 
can hardly pretend to have mastered the mysteries 
of their intricate apparatus, it strikes our critics that 
no system could be more skillfully designed for the 
purpose of defeating justice. A court consists of three 
elements—bench, bar and jury, the second and third 
apparently serving no other ends than to pervert law 
and to screen the guilty. In China, where there is 
neither bar nor jury, the processes of law are not only 
more expeditious, but as the Chinese assert, more cer- 
tain. In their eyes the jury is open to three objeo- 
tions: 1, while the weighing of evidence requires 
a trained mind, the jurors are chosen at random 
and are chiefly uneducated men; 2, their verdict 
is required to be unanimous, making conviction next 
to impossible in cases that admit of a difference of 
opinion; to secure impartiality they are required to 
declare beforehand that they have formed no opinion 
on the subject; they are accordingly men who either 
do not read or do not reflect. In addition to these 
objections, much time is lost in impanelling a jury; 
and then the judge has to instruct them how to un- 
derstand the evidence. Why not permit the judge 
and acouple of assessors to pass on the facts in the 
first place? It is amusing to an Oriental to learn 
that these jurors are locked up and deprived of food 
in order to compel them to agree, and that one man 
who can endure hunger longer than the others may 
thereby procure the release of a prisoner. Such is the 
palladium of our liberties—an institution which ranks 
among the noblest privileges of Magna Charta! As 
for the bar, in the estimation of the Chinese its 
theory is thoroughly immoral, and the practice 
founded on it is a game of trickery and deceit. One 
of our great writers gives a comical picture of a judge 
who averred, when he had heard one side, that he 
could understand the case, but who always suffered 
from a confusion of ideas when he came to hear the 
other. The function of a lawyer is to compel a judge 
to hear the other side. The lawyer however is by 
the rules of his profession permitted to present only a 
one-sided view of the case. He seeks not the triumph 
of right, but the success of his client. ~The opposing 
counsel strives to determine the court in a contrary 
direction, and between these contending winds the 
arrow of justice will not fail to go straight to the 
mark! Each advocate browbeats the ot her’s witnesses; 
he lays snares for the unwary; and to weaken their tes- 
timony he does his best to ruin their reputations. One 
who has the gift of eloquence appeals to the sy mpathies 
or prejudices of the jurors, who being unsophisticated 
men, are liable to be carried away by his oratory. He 
acquires a name for power overa jury, and the litigant 
who can offer him the heaviest fee is almost sure to 
win his suit. What an original scheme for the promo- 
tion of even-handed justice! In some of our courts 
our visitors see a statue representing a blindfolded 
goddess holding aloft a pair of scales. That emblem 
expresses perfectly the Chinese ideal of the character 
of a judge, but to express ours it ought to exhibit the 
counsel for the litigants as doing their best by surrep- 
titious means each to turn the scale in his own favor. 
The task of weighing rival claims in such circum- 
stances must transcend even the powers of a goddess. 
By means of these aids to justice rogues are set free to 
prey on society; wills of honest testators are broken; 
creditors are defrauded of their dues; and more than 
all, through this cumbrous machinery the processes of 
law are rendered so expensive that the poor ure dé 
terred from attempting to defend their rights. What- 
ever else our Chinese visitors may borrow, they are 
pretty certain not to transplant either bar or jury.— 
From “As the Chinese See Us,” by W. A. P. Martin, 
in the Forum. 
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ALBANY, Marcu 7, 1891. 


CURRENT TOPICS. 


HERE is only one thing so easy as pessimism, 
and that is optimism, but just now the pessi- 
mists seem to monopolize the magazines. We have 
hardly recovered from the shock of learning that 
lawyers cannot be honest, except in an impossible 
Utopia, which not even Mr. Homer Greene expects 
to see realized, when a cold bath down the spinal 
column is administered in the Popular Science 
Monthly, by Mr. Samuel Wilkins Cooper — who 
seems to be a lawyer — in the form of an article 
entitled ‘‘ The Tyranny of the State.” Mr. Cooper 
however does not ask so many questions, and sets 
forth better grounds for his belief than Mr, Homer 
Greene, and his argument is plausible enough to 
justify making the following extracts: 





“It is true, that to read the Scriptures in English or 
to speak aguinst the prayer-book is no longer a capital 
offense, nor are innocent old ladies executed at Salem 
for witchcraft; but personal liberty and the rights of 
property are constautly violated, and the citizen is ut- 
terly without redress. The comfort administered in 
monarchies to those who complained on this score was 
that the king could do no wrong; but a few years ago 
the Supreme Court of the United States declared that 
this doctrine had no place in American jurisprudence. 
This enunciation of a democratic feeling was however 
mere emptiness; for, in other cases before the same 
tribunal, it has been held as axiomatical that the sov- 
ereign power is free from all legal duties. Law, it is 
said, is a rule of action laid down by a superior; and 
the State cannot be said to be in subordination to it- 
self, excepting so far as it may choose to part with its 
sovereignty. 

“It would take a series of volumes almost as great as 
those containing the duties of the individual to the 
State to recount the tales of robbery and outrage on 
the part of the National government that appear in 
the appeals for justice now on record at Washington. 
Had these same acts been committed by private 
bodies, the united wrath of the people would have ex- 
terminated the offenders. 

“For goods or lands wrongfully taken by the officers 
of the United States, although absolutely necessary 
for the support of the sovereign power, there is no lia- 
bility; and if the claim is on contract, it must be 
shown to have been made with an officer authorized by 
statute to enter into the particular agreement. Al- 
though the claimant has been wrongfully kept out of 
his own for years, and finally recovers a judgment, the 
United States calmly tells him that it never pays in- 
terest on its debts ((7nited States v. Bayard, 127 U.S. 
51); yet if it has a claim against a citizen who is in- 
solvent it demands every dollar of it, with interest, 
before any other creditor can be allowed a cent. Brent 
v. Baule, 10 Pet. 596. An action of ejectment forland 
taken by the government will not lie. The officers who 
committed the act may be liable, but a judgment 
against them does not bind their principal. Carr v. 
United States, 98 U. 8. 433. The States are prohibited 
from passing any laws impairing the obligations of 
contracts, but the -United States still reserves the 
power to itself of doing such wrongs. Evans v. Eaton, 
Pet. C. C. 823. The contracts with the Indian tribes 

Vox. 438 — No. 10. 





are sad examples of this fact. Treaty after treaty of 
the most solemn kind, founded upon considerations of 
money aud the deepest morals, has been violated with 
as much indifference as a man would brush a fly from 
his body. So the Supreme Court of the United States 
has declared that, notwithstanding the prohibition on 
the States, they may violate those contracts at will 
that they have made with the citizen, or by laws 
framed to protect his health, morals, education, good 
order or the public safety. The elasticity of these 
words, as stretched by the judges, is greater than any 
lexicographer could have supposed them capable of. 

“For example, the various prohibitory or high- 
license laws have had the direct effect, in countless in- 
stances, of taking the property of the individual and 
wrecking his life and business, yet leave him without 
redress. It has happened innumerable times that men 
who have spent enormous sums in enterprises con- 
nected with the manufacture and sale of liquor, in 
States which by their laws encouraged them, have 
been deprived of every dollar by’ subsequent legisla- 
tion. In Pennsylvania, under the recent License Act, 
property to the value of millions of dollars was de- 
stroyed, the future of many good citizens was ruined, 
aud some were driven insane and committed suicide. 
These were engaged in a traffic made lawful by the 
State laws, and in many instances there was not a 
word of complaint as to the moral character of the ap- 
plicants. The Supreme Court of the United States has 
sustained such enactments on the ground that they 
are an exercise of police power, of the correctness of 
which, except in extreme instances, the State is the 
sole judge. Light Company v. Heat Company, 115 U. 
S. 650. To such an extent has this ruling been car- 
ried, that an act under which the sheriff was author- 
ized to take possession of and destroy the contents of 
all liquor establishments, without making compensa- 
tion, was held constitutional. Mugler v. Kansas, 123 
U. S. 6238. 

“There are bigots who will claim that this is a proper 
punishment for those who have been wicked enough 
to sell intoxicating liquors. These we refer to a late 
decision of the United States Supreme Court, arising 
under a statute of Pennsylvania in regard to oleomar- 
garine. Powell v. Pennsylvania, 127 U. S. 678. 

**Could a greater outrage have been inflicted on a 
citizen? The State passes laws that provide for the 
manufacture and sale of a commodity; then, after the 
business has been established, makes the citizen a 
criminal who put his capital into it at its invitation. 
To produce a cheap, wholesome food would seem to be 
deserving of commendation rather than a prison cell. 
* * * What should be said of a private person or 
corporation that committed the crime of inducing an- 
other, by false promises, to invest his all in a business 
acknowledged to be beneficial to mankiud, and then 
deprived him of it and put him in jail? 

**To multiply cases on this point would be to detail 
outrages. The ruin that has been brought upon count- 
less thousands can never be fully told. The power of 
the government on such questions may be admitted to 
be absolute and necessary for control and good order; 
but, even so, the few should not be made to bear the 
burdens of the many without compensation. 

“Again, in the case of a contract made by a State di- 
rectly with her citizens, as in the issue of bonds for the 
raising of revenue, there being no remedy by a suit 
against the State, the contract is substantially without 
sanction except that which arises out of the honorand 
good faith of the State itself, and these are not subject 
to coercion. Louisiana v. Jumel, 17 Otto, 711. 

“Again, take the instance of aman accused by the 
State of crime who is innocent. All the power of the 
social body is exerted to make him out a criminal. He 
is put to enormous expense in the employment of 
counsel, the obtaining of evidence, and all the inci- 
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dental expenses of a trial; his business may be broken 
up, and his hopes and bappiness in life wrecked. Yet, 
even if be is proved innocent, the whole burden falls 
on him, for the State makes no compensation for mis- 
takes. 

“If the citizen is convicted of crime, what shall be 
said of his treatment? * * * His reformis a mat- 
ter to which the State pays but small attention. How 
little has been done the records speak. In some places 
the unfortuuates are bound in chain-gangs and hired 
out as slaves; in others, they are driven insane by soli- 
tary confinement; and, again, the young and innocent 
are herded with vicious age. 

“Almost all the States have provided in their Con- 
stitutions that no human authority shall interfere 
with the rights of conscience. Yet no citizen will be 
allowed to give evidence in a court of justice who does 
not profess belief in a God and a futurestate. * * * 
What rational man would not willingly believe the 
testimony of Huxley, Spencer or Ingersoll on ques- 
tions involving rights between themselves aud other 
men? 

“ By the Constitution of the United States all citi- 
zens are to be protected against all unlawful searches 
and seizures; but these rights are continually vio- 
lated, without redress, by the action of brutal and 
ignorant officers who, without authority, make police 
raids and do irreparable injury to innocent men.” 
This is a very serious indictment, but to a good deal 
of it there seems to be no sufficient answer. The 
only part of it with which we do not find ourselves 
more or less in sympathy is that relating to the sale 
of strong drink. Men engaged in that business are 
forewarned that it is under the ban of righteous 
public opinion, only tolerated with great precau- 
tions, and liable to severer regulation or even pro- 
hibition at any moment. The statements that “the 
future of many good citizens was ruined, and some 
were driven insane and committed suicide,” and 
that there was no ‘‘complaint as to their moral 
character,” sound like a grim jest. Where one rum- 
seller grows crazy and kills himself, thousands of 
his wretched customers have done the same thing 
under his ministrations, and speaking for ourselves, 
we believe the selling of intoxicants as a beverage 
is intrinsically immoral. So when we read or hear 
of the sufferings of rumsellers we feel as stoical as 
when we heard or read in ante-bellum times of the 
riches of the South taking to themselves legs. We 
are as unmoved as the bereaved fowl celebrated by 
Scott’s precocious Pet Marjory Fleming, which 

* ___ was more than usual ¢alm, 

She did not give a single dam.” 
But as to oleomargarine we are heartily in accord 
with Mr. Cooper. The production of a cheap and 
harmless substitute for butter is beneficial to man- 
kind, and depriving the manufacturer of his property, 
and fining or imprisoning him for producing or sell- 
ing it is the grossest and wickedest outrage on civil 
rights that has occurred for a generation. Contrast 
the paternal anxiety of the Legislatures lest people 
should possibly hurt themselves with a cheap sub- 
stitute for butter, with their step-motherly callous- 
ness as to their indisputable poisoning and killing 
themselves with alcohol! Contrast the indifference 
of the community as to the sale of strong drink with 
its solicitude as to the wickedness of keeping open 


barbers’ shops on the Lord’s day! No one thinks 





of enacting a law even to prevent the adulteration 
of alcohol, and such a law would be a dead-letter, 
Cheap rum and dear butter is the motto of our time, 
und the gauge of legislative sensibility and moral. 
ity. Verily the people do strain at a gnat and swal- 
low acame!. The whole of Mr. Cooper’s article is 
worth reading, and will afford food for thought. 


A recent decision of the Supreme Court of Penn- 
sylvania has laid down the rule of law that it is not 
necessary to keep open barbers’ shops on Sunday. 
Some courts have held that this is a question for the 
jury ; others that it is lawful to keep open such shops, 
It would seem that the Pennsylvania court is right, 
at least in holding that the question is one of law; 
otherwise there might be different rules in the same 
locality for different individuals, according to the 
judgment or caprice of different juries. Evidence 
might be adduced that it is necessary for one man 
and not for another. One man’s beard might grow 
with extraordinary rapidity, or might be too hard 
for him to shave himself, or he might not be able to 
procure or to pay a private ‘‘ artist,” and so the same 
community might be composed of Sabbath-breakers 
and Sabbath-observers, according to the uature of 
their beards. Public shaving on Sunday is « great 
convenience for the lazy and grasping, but it is no 
more necessary for any man than the keeping open 
of public baths on that day. 





The committee of the New York State Bar Asso- 
ciation appointed to confer with the commissioners 
on revision and the Legislature relative to the im- 
provement of corporation laws desires that the pro- 
fession make immediate examination of the Laws of 
1890, chapters 563-567 inclusive, relating to corpo- 
rations, and mail their suggestions as to improve- 
ment of the same, on or before March 15, to the 
chairman of the committee, Daniel 8. Remsen, 69 
Wall street, New York city. Immediate action is 
necessary, as these laws are a revision of the General 
Corporation Laws, and go into effect May 1, next. 


The Canada Law Journal says the fact of ‘ the 
remarkably few appeals ” from the decisions of Sir 
James Hannen ‘‘speaks volumes for his successful 
administration of the law.” We should think it 
would speak any thing but that. 


In a recent notice of Wood on Mandamus the 
name of the publisher was inadvertently omitted. 
The work is published by W. C. Little & Co., of 
this city. 


ee 


NOTES OF CASES. 





N People v. Grant, 58 Hun, 455, it was held that 
mandamus does not lie to compel the mayor of 

the city of New York to issue a license for an exhi- 
bition under section 1998, chapter 410, Laws of 1882. 
The court said: ‘Section 1998 provides that the 
exhibition shall not take place until a ‘ license for the 
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place of such exhibition forsuch purpose shall have 
been first had and obtained.’ Then follows section 
1999, the material part of which reads as follows: 
‘The mayor of the city of New York is hereby 
authorized and empowered to grant such license, to 
continue in force until the first day of May next 
ensuing the grant thereof, on receiving for each 
license so granted, and before the issuing thereof, 
the sum of five hundred dollars.’ The relator’s con- 
tention is that these words ‘authorized and empow- 
ered’ should be construed as imperative, and he 
cites authorities for the proposition that permissive 
words may sometimes be treated as mandatory. 
This proposition will not be denied, but the ques- 
tion is, whether the circumstances here call for such 
aconstruction. The rule undoubtedly is, that where 
public bodies or officers are empowered to do that 
which the public interests require to be done, and 
adequate means are placed at their disposal, the 
proper execution of the power may be insisted upon 
though the statute conferring it be only permissive 
in its terms. Mayor v. Furze, 3 Hill, 612. The 
word ‘may’ is thus construed at times to mean 
‘must.’ But why, it may be asked, should this con- 
struction be given to the act under consideration? 
What public interest demands that the mayor 
should be required under all circumstances to accept 
the fee and grant the license? It seems to me that 
it is quite the other way. The public good clearly 
requires that the permissive words in question 
should be read in their natural and ordinary sense. 
The title which heads these sections is ‘Amuse- 
ments,’ and a system follows, regulating places of 
public entertainment in important particulars. Ex- 
hibitions upon Sunday are forbidden (§ 2007); so 
are public masquerades (§ 2008); so is the sale of 
wine, beer or strong or spirituous liquors (§ 2010); 
so is the presence of minors under the age of four- 
teen unaccompanied by an adult person. The 
whole act is plainly within the police power, and 
the payment of license fees to the Society for the 
Reformation of Juvenile Delinquents is a mere inci- 
dent. In Wallack v. Mayor, 8 Hun, 84, the same 
view was taken of the act of 1872, from which the 
sections of the Consolidation Act already referred to 
were drawn. That act was entitled ‘An act toregu- 
late places of amusement in the city of New York.’ 





| judgment, is inimical to good order and public de- 
cency, he may properly withhold the license. It 
would indeed be a remarkable construction, subver- 
sive of the entire object sought to be attained by 
the act, which would compel the mayor to license 
an avowedly indecent exhibition or a disorderly 
place of entertainment. The relator insists that 
even under such circumstances the license must be 
granted, and that the only remedy is to treat the exhi- 
bition as a nuisance, and check it by the operation 
of the criminal law. This however would be en- 
tirely inadequate. The purpose disclosed or ascer- 
tained might be grossly immoral, and yet outside 
the Penal Code. It is no answer to say that after 
the license is obtained the manager may change his 
plans and foist an improper exhibition upon the 
public, or that he may lease to another who will do 
likewise. That may be, and yet it furnishes no 
good reason for depriving the mayor of the exercise 
of original judgment. On the contrary, it is an ar- 
gument in favor of careful discrimination in the first 
instance. But even if the mayor’s authority were 
limited to the place, without regard to the purpose, 
his discretion remains. The locality of play-houses, 
circus pavilions, concert halls and the like is clearly 
a matter of public concern. It may well be, for ex- 
ample, as Mayor Grant has decided in the present 
instance, that a building for the exhibition of curi- 
osities, with the enlivenment of music and song, 
erected upon the site of ‘The Argyle and the Hay- 
market,’ formerly notorious resorts, would be likely 
to attract the evil characters who are said to abound 
in the neighborhood, and who were formerly patrons 
of the resorts named. The question of the neigh- 
borhood was thus highly important, and it was 
clearly a question upon which the mayor might ex- 
ercise his judgment. The view which we have 
taken of the act under consideration is fully sup- 
ported by the authorities. In Morse v. Edson (Supr. 
Ct., MS. opinion) Mr. Justice Ingraham carefully 
examined the subject, and in an able opinion re- 
viewing the cases, arrived at the conclusion that 
the power to license was discretionary. Since that 
case was decided the same conclusion was arrived 
at with regard to a similar act in People, ex rel. Dorr, 
v. Thacher, 42 Hun, 249. In the latter case the 
language used was also permissive. It was held 





Laws of 1872, chap. 836. * * * The relator | that it would be contrary to the policy of the law 


lays great stress upon the fact that the license is not 
for the entertainment itself, but for the place where 
itis to be given. But the language is, ‘for the 
place of such exhibition for such purpose ;’ that is, 
for the purpose of the proposed entertainments, 
The applicant must therefore specify the purpose as 


to treat it as mandatory, and that it was intended 
to be permissive ‘in view of the object and end to 
be answered by an observance of the right con- 
ferred.’ Commonwealth, ex rel. Miller, v. Stokley, 12 
Phil. 316, is cited by the relator as an authority 
against the claim of discretion. An examination 


well as the place, and the inquiry which the mayor | of the case however will show that the language 


may then properly institute is not limited to the ap- 
plicant’s characterization of his intended perform- 
ances. If the applicant openly avows an immoral 
purpose, surely the mayor is not bound to facilitate 
the execution of such purpose. If however the pur- 
pose is apparently proper, the mayor may look be- 
neath the surface and ascertain the real purpose; 


of the act was mandatory, ‘which license shall be 
granted upon the payment,’ etc., and that the decis- 
ion was regretfully placed upon that express ground.” 


In Com. v. Waldman, Supreme Court of Pennsyl- 
vania, February 16, 1891, it was held that the pub- 
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and if, upon investigation, that purpose, in his | lic employment of a barber on Sunday is not a work 
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of necessity. Paxson,C.J., said: ‘‘ The act of 1794 
has now been in force for nearly one hundred years; 
it has been before this court in repeated instances, 
and its constitutionality sustained. It would be a 
waste of time to refer to the cases, It is contended 
now however that the defendant was entitled to a 
jury trial, and that it is for a jury to say whether 
shaving a man’s face and cutting his hair are works 
of necessity. If such questions were submitted to 
a jury we could have no rule at all; one jury would 
find one way and another jury would decide the 
other way, so that the practical result would be that 
one barber would be compelled to close his shop on 
Sunday, while that of his rival would be open. The 
practical difficulty of the case cannot be met in this 
way, nor has any authority been shown for the 
claim to trial by jury. When the Legislature shall 
decide that in every case of a petty summary con- 
viction, the defendant shall have the right toa jury 
trial, they will probably say so in language too clear 
to be misunderstood. We are now asked to say 
that shaving is a work of ‘necessity,’ and therefore 
within the exceptions.of the act of 1794. It is per- 
haps as much a necessity as washing the face, taking 
a bath or performing any other act of personal 
cleanliness. A man may shave himself, or have his 
servant or valet shave him, on the Lord’s day, with- 
out a violation of the act of 1794. But the keeping 
open of his place of business on that day by a bar- 
ber, and following his worldly employment of shav- 
ing his customers, is quite another matter; and 
while we concede that it may be a great convenience 
to many persons, we are not prepared to say, as a 
question of law, that it is a work of necessity within 
the meaning of the act of 1794. We do not make 
the law; our duties are limited to interpreting it, 
and we feel ourselves bound by the construction 
which our predecessors have placed upon the act for 
nearly a century.” 


In Cowman v. Rogers, Court of Appeals of Mary- 
land, January 22, 1891, it was held that where the 
member of a benefit association, whose certificate is 
payable to his wife, or in case of ber death in his 
life-time, to his children, or if there be no children, 
to his mother, and if she be dead, to his father, and 
failing all these, to his brothers and sisters, per- 
ishes in a flood with his wife and children, there is 
no presumption as to survivorship, but the widow’s 
representative is entitled to the fund, in the absence 
of evidence that she predeceased her husband. The 
court said: ‘‘ By the Roman law, if a father and son 
perish together in the same shipwreck or battle, and 
the son was under age of puberty, it was presumed 
that he died first, but if above that age, that he was 
the survivor, upon the principle that in the former 
case the elder is generally the more robust, and in 
the latter, the younger. The Code Napoleon had 
regard to the ages of fifteen and sixty, presuming 
that of those under the former age the eldest sur- 
vived, and that of those above the latter age the 
youngest survived. If the parties were between 
those ages, but of different sexes, the male was pre- 
sumed to have survived; if they were of the same 











sex the presumption was in favor of the survivor. 
ship of the younger. By the Mahometan law of 
India, when relatives thus perish together, it is to 
be presumed that they all died at the same moment; 
and such also was the rule of the ancient Danish 
law. But the common law, which governs us, 
knew no such arbitrary presumptions. By that law, 
where several lives are lost in the same disaster, 
there is no presumption of survivorship by reason of 
age or sex, nor is it presumed that all died at the 
same moment. Survivorship in such a case must he 
proved by the party asserting it. No presumption 
will be raised by balancing probabilities that there 
was a survivor, or who it was. Wing v. Angrave, 8 
H. L. Cas. 183; Underwood v. King, 4 De Gex, M. & 
G. 633; Johnson v. Merithew, 80 Me. 111; Newell v, 
Nichols, 75 N. Y. 78; 1 Greenl. EByv., §§ 29, 30; Best 
Ev. 304; 2 Whart. Ev., §§ 1280-1282; 2 Kent Com, 
572. Whether Mr. and Mrs. Hoopes were drowned 
or were killed by the falling of the house, and 
whether their children were also drowned, or were 
crushed by the shattered timbers of the building, 
no human being can tell. Whether the wife sur- 
vived the husband or the husband the wife, or 
whether both expired simultaneously, may be sub- 
jects for speculation and conjecture, but can never 
be proven or known. Whether their children sur- 
vived them, or died before their parents, is shrouded 
in equally impenetrable uncertainty. As observed 
by the lord chancellor in Underwood v. Wing, supra: 
‘We may guess, or imagine, or fancy, but the law 
of England requires evidence.’ If the parents were 
drowned, and the children were killed by the fall- 
ing roof, it is possible the former survived their off- 
spring for a brief but scarcely appreciable space of 
time. If, on the other hand, parents and children 
lost their lives by the crushing of the building, it is 
more than probable that all of them perished at once, 
If we were to draw inferences from the probable 
duration af life after a person has been submerged, 
those inferences would be at best only speculative, 
and necessarily uncertain and unsatisfactory; and 
in regard to the husband and wife, who when last 
seen alive, were both in the parlor of their home, 
there is not the faintest shadow of a fact upon 
which to base even a conjecture as to survivorship. 
The only thing which is certain is that all perished 
ir a common catastrophe.” 


—_——___>__—_. 


EMINENT DOMAIN — ELEVATED RAIL- 
ROADS — RIGHTS OF ABUTTING 
OWNERS. 

NEW YORK COURT OF APPEALS, JAN. 13, 1691. 





KANE V. METROPOLITAN Et. Ry. Co.; DuYCKINK V. 
New York Et. R. Co.* 


The fact that Pearl street, in the city of New York, was 
opened by the Dutch, does not render applicable thereto 
the rule of the civil law, which vested the fee of all 
streets in the sovereign, to the exclusion of any private 
rights or easements in abutting owners, as, by the Don- 
gan charter of 1686 and by Act of New York, 1813, thecity 
of New York was vested with the title to all its streets, in 
trust for the public. 





* Affirming 6 N. Y. Supp. 526. 
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The Dongan charter of 1686, which vested in the city of New 
York the title to all its streets ‘‘ for the public use,’’ and 
the Act of New York, 1813, which recognized such title as 
being in the city in trust that all its streets be kept open 
as public streets and avenues, operated as an irrevocable 
dedication, not only of the right of passage over the 
streets to the general public but also of the easements of 
light, air and access to the abutting owners; and such 
easements cannot be impaired by the construction, under 
legislative sanction, of an elevated railroad in the street, 
without compensation to abutting owners. 

The fact that the title to a street is nominally in private per- 
sons, against whom the abutting owner has acquired a 
prescriptive right, and under whom the elevated railroad 
company does not claim, does not affect the abut- 
ting owner's right to damages arising from the construc- 
tion of the elevated railroad. 

Since the elevated railroad company is guilty of a trespass in 
constructing its road in a public street without previously 
acquiring the easements of abutting owners, the latter 
are entitled to recover for consequential injuries flowing 
from the operation of the road, such as the noise of the 
trains, etc. 

Though technically erroneous, the rejection of evidence as to 
the diminution of rental value of buildings near plain- 


tiff's, but not on the line of defendant's road, is noground | 


for reversal, where both parties during the early stages 
of the trial assented to a ruling excluding evidence of 
this character. 


PPEAL from Common Pleas of New York city and 
county, General Term. 


John F. Dillon, for appellants. 
G. Willett Van Nest, for respondent. 


ANnDReEws, J. The plaintiff is the owner of alot on 
the easterly side of Peurl street, in the city of New 
York, which on the 1st day of December, 1768, was 
granted by the mayor, aldermen and commonalty of 
the city to the plaintiff's predecessor in title, by a de- 
scription which bounded the westerly side of the lot 
on Queen (now Pearl) street. When the grant was 
made, the tidal waters of the East river washed the 
easterly side of the street, which was coincident with 
the water-line, and the lot granted was then under 
water. It was subsequently filled in and reclaimed, 
and has been built upon, and Pearl street bas become 
one of the important business streets of the city of 
New York. The road of the defendant has been con- 
structed in front of plaintiff’s lot, and this action is 
brought for damages thereto caused by its construc- 
tion and operation. Few questions have come before 
the courts in this generation of greater practical im- 
portance, or involving larger pecuniary interests, than 
those growing out of the construction of railways in 
city streets. Whether such streets may, under legisla- 
tiveand municipal auth rity, be occupied by railroad 
tracks, to the inconvenience of abutting owners, with- 
out making compensation, and what limitation, if any, 
there is to the legislative power over streets, which 
cannot be transgressed without violating the legal and 
constitutional rights of lot-owners, are questions which 
have excited the gravest debate, and have been the 
subject of the most careful judicial consideration. Un- 
der the decisions made, there seems to be no longer 
any doubt in this State that streets in a city, laid out 
and opened under charter provisions, may, under leg- 
islative and municipal authority, be used for any pub- 
lic use consistent with their preservation as public 
streets, and this although the use may be new, and 
may seem to impose an additional burden, and may 
subject lot-owners to injury. The mere disturbance 
of their rights of light and access, by the imposition of 
anew street use, must be borne, and gives no right of 
action. It is also the law of this State that the use of 
acity street for an ordinary horse or steam railway, 
unless it practically closes the street, is a street use, 
which may be permitted, and that abutting owners, 





whose lots are bounded by the side of the street, have 
no legal redress, in the absence of negligence in the 
construction or operation of the railroad, although it 
interferes with the enjoyment of their premises, or se- 
riously impairs their value. Fobes v. Railroad Co., 121 
N. Y. 505. 

In the Story Case, 90 N. Y. 122, three principal ques- 
tions were considered: (1) Whether the appropriation 
of Front street for the use of the elevated railroad was 
consistent with the use of the street as an open public 
street; (2) whether Story, an abutting owner on the 
street, the fee of which was (as was assumed) in the 
city, had any property rights, in the nature of ease- 
ments of light, air and access, in and from the street, 
for the benefit of bis adjacent property, which were 
invaded by the construction of the road; (3) whether 
such rights, if they existed, were property, within the 
constitutional provision prohibiting the taking of pri- 
vate property for public use without due compensa- 
tion. The decision of the court on the first point, 
while recognizing the rule that the Legislature may 
authorize the construction and operation of an ordi- 
nary surface railroad in a city street, placed its decis- 
ion against the defendant on the character of the struc- 
ture, and held that it was destructive of the street uses 
for which streets are estublished. Upon the sec- 
ond point, it was held that the plaintiff had easements 
in the street of light, air and access, appurtenant to his 
lot, which were affected by the structure of the de- 
fendant, impairing the value of his lot. The court, in 
tracing the origin of his property rights in the nature 
of easemeuts in the street, placed much stress upon 
two facts, viz.: The original grant from the city, then 
the owner both of the land granted and of that which 
subsequently hecame Front street, describing the lot 
granted by reference to a survey and map on which 
Front street was delineated; and, second, the express 
covenant of the city, contained in the grant, that the 
streets referred to therein should forever thereafter 
continue to be public streets. It was decided, in re- 
spect to the third point, that incorporeal rights an- 
nexed to property were property, within the protec- 
tion of the Constitution, and could not be taken or im- 
paired without compensation. 

In the Lahr Case, 104 N. Y. 268, the street upon 
which the plaintiff's lot was situated had been opened 
under the statute of 1813. The decision in the Story 
Case left open but one point for discussion, viz., 
whether lot-owners upon streets opened under that 
statute had similar easements of light, air and access 
as those which Story had, although the plaintiff, and 
those under whom he claimed, did not derive their title 
from the city, and had no ‘express covenants such as 
existed in the Cuse of Slory. The court decided that 
the plaintiff, notwithstanding this difference in the cir- 
cumstances in the two cases, had easements of the 
same character as Story. The court regarded the stat- 
ute of 1813, which permitted the taking by the city of 
lands for streets and the assessing of the cost of im- 
provement upon the property benefited, taken in con- 
nection with the trust declared therein, as equivalent 
to a contract or covenant by the city with the adjacent 
lot-owners that the streets opened under the statute 
should forever remain open and public streets, and the 
consequence was held to follow that they could not be 
appropriated to other than street uses, to the Injury of 
abutting owners, except upon the condition of making 
compensation. 

The present case presents still another phase of the 
general question. Pearl street, on which the plaintiff's 
lot is situated, was a street prior to 1664, and was 
opened under the Dutch régime during the Dutch oe- 
cupation of Manhattan island. It passed, with all the 
other territory occupied by the Dutch, under the con- 
trol of the crown of Great Britain, upon the capitula- 
tion in 1664. There is no evidence in the case of the 
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circumstances attending the opening of Pearl street, 
or whether the soil forming the bed of the street was, 
when it was laid out, private or public property. The 
contention of the defendant upon this state of facts, 
in brief, is that under the civil law, which was the law 
of Holland, the sovereign was vested with the absolute 
title to the soil of all streets and highways within his 
dominions, and that no private rights or easements ex- 
isted therein, and that an owner of land adjacent to a 
street acquired no rights by reason of adjacency, or 
from the fact that he had built upon the street in reli- 
ance upon its continued existence, to have it kept open 
as a street or Way, but that it was competent for the 
sovereign to close the street or to convert it to any dif- 
ferent public use at any time, without making any 
compensation to owners of adjacent lands, although by 
so doing the value of their property might be dimin- 
ished or even substantially destroyed. The argument 
following from this premise is that the English crown 
succeeded to the rights and power of the States Gen- 
eral as to all streets laid out under the Dutch occupa- 
tion, and that, whatevever rule may prevail as to 
streets in the city of New York laid out since 1664, the 
owners of lands abutting on Pearl street have no pri- 
vate rights whatever in the street, and that the Legis- 
lature has absolute and uncontrollable power to close 
such street, or to convert it to any use, however in- 
consistent with its use as a street, and that abutting 
owners would have no remedy whatever. 

In the very learned and able brief of the counsel for 
the defendants many authorities are cited, and quota- 
tions made from the writings of the civilians, in sup- 
port of their statement of the rule of the civil law. 
But assuming the powers of the sovereign under the 
civil law to be as broad as claimed, and that the Eng- 
lish crown succeeded to the same powers as to streets 
in the city of New York opened prior to 1664 as ex- 
isted in the sovereign under the civil law, it still re- 
mains to be considered whether these powers have 
since been modified as to these ancient streets, by 
grant or covenant, or legislation, or otherwise, so as to 
vest in abutting owners rights in such streets, in the 
nature of easements, which before they could not have 
claimed. In this case the only open question is whether 
the plaintiff, av abutting owner, has the right to have 
Pearl street kept open as a public street, and to the ad- 
vantages of light, air and access in and from the same, 
for the benefit of his abutting property, and whether it 
is distinguishable in principle from the cases hereto- 
fore decided. By the Dongan charter, the colonial 
government granted to the mayor, aldermen and com- 
monalty of the city of New York all the streets in the 
city for public use. This was in 1686, nearly a century 
before the grant by the city to the plaintiif’s predeces- 
sor in title of the lot now owned by him. In its grant 
the city bounded the lot on Pearl street. Thecity was 
then the owner both of the soil of the street and of the 
land granted. If it was necessary to decide the ques- 
tion, it would be worthy of serious consideration 
whether, under these circumstances, there was not a 
grant by implication, by the city to its grantee, of a 
right to have Pearl street kept open as a public street 
for the benefit of the lot granted, within the principle 
of many of the cases referred to in the Story Case, that 
where an owner of land conveys a lot, bounding it on 
a street laid out by him on his own land, he thereby 
establishes it asa way for the benefit of his grantee 
and his successors in title, which the grantor cannot 
thereafter close or obstruct to their prejudice. But, as 
we place our decision on a broader ground than is sug- 
gested by these special circumstances, we pass the 
point without consideration, and shall assume that no 
covenant was implied, in respect of Pearl street, in the 
grant by the city of the lot in question, The main ar- 
gumenut pressed upon our attention, in opposition to 
the claim that the plaintiff has an easement or prop- 








erty right in Pearl street by virtue of his being an 
abutting owner merely, is founded on the principle of 
the common law, that an easement in another's land 
must have its origin in grant or in prescription, which 
presupposes a grant, and upon the fact that not only is 
there no evidence of such a grant in this case, but that, 
it having been shown that the street was opened by 
the Dutch and presumably governed by the rules of 
the civil law, the existence of any private right or ease- 
ment in the street in favor of abutting owners is con- 
clusively disproved. 

It is undoubtedly true that there is inseparably as- 
sociated with the idea of a common-law easement the 
existence of a grant whereby one tenement is sub- 
jected to a burden or servitude for the benefit of an- 
other, and it must be admitted (upon the assumption 
we have made as to the construction of the grant of 
1768) that the plaintiff's case is destitute of any proof 
that the easements or rights which he seeks to enforce 
originated in grant or in any covenant which ope- 
rated as a grant between himself or his predecessors in 
title and the city of New York. The defendaiut is also 
entitled to the further admission that, if the rights as- 
serted by the plaintiff in Pearl street could only be cre- 
ated in the mode prescribed by the common law for 
the creation of easements in land, the plaintiff must 
fail in his action. But, however difficult it is to trace 
its origin, or to refer it to any exact legal principle, it is 
undoubtedly the prevailing doctrine of American ju- 
risprudence that the owner of a lot abutting on a city 
street, the fee of which isin the municipality, has, by 
virtue of his proximity, special and peculiar rights, fa- 
cilities and franchises in the street, not common to the 
citizens at large in the nature of easements therein, 
coustituting property of which he cannot be deprived 
by the Legislature or municipality, or by both com- 
bined, without compensation. Crawford v. Village of 
Deluware, 7 Ohio St. 460; Railway Co. v. Cummins- 
ville, 14 id. 524; Railroad Co. v. Esterle, 13 Bush, 668; 
Lackland v. Railroad Co., 31 Mo. 180; Railroad Co. v. 
Steiner, 44 Ga. 546; Ruilroad Co. v. Twine, 23 Kan. 585; 
Railrogd Co. v. Andrews, 30 id. 590; Theobold v. Rail- 
road Co., 66 Miss. 279; Railroad Co. v. Reinhackle, 15 
Neb. 279; Haynes v. Thomas, 7 Ind. 38; Town of Rens- 
selaer v. Leopold, 106 id. 29. 

In several of the cases just cited it was held that the 
laying of a railroad track in a town or city street, and 
the operation thereon of a steam railroad, was incon- 
sistent with the uses for which streets are established, 
and in this respect the decisions are more favorable to 
the abutting owners than those in this State; but this 
does not weaken their force as an adjudication of the 
principle that abutting owners have as such a property 
right in the street in front of their premises, which en- 
titles them to restrain its appropriation to other and 
inconsistent uses. The opposite view has been main- 
tained in Pennsylvania. The courts of that State have 
strenuously asserted the supreme power of the Legisla- 
ture to appropriate streets to public uses destructive 
of their ordinary use as public ways, and have denied 
the right of abutting owners to compensation, how- 
ever serious the injury to their property occasioned by 
such appropriation. The injustice of this rule led to 
the insertion in the new Constitution of Pennsylvania, 
adopted in 1874, of a provision declaring that munici- 
pal and other corporations, invested with the privilege 
of taking private property for public use, should make 
compensation for property “taken, injured or de- 
stroyed’’ by the construction of their works, etc. Sub- 
sequently, in the case of Railroad Co. v. Duncan, U1 
Penn. St. 352, the court sustained, under this constitu- 
tional provision, an action in favor of an abutting 
owner on Filbert street, in the city of Philadelphia, for 
damages to his premises, caused by the construction 
by the defendant of an elevated track for its road, in the 
street in front of his premises, which obstructed access 





ns ee i oe ee ee ee ee eee ee oe. ae 














THE ALBANY LAW JOURNAL. 187 





thereto, and impaired the value of his property. The 
Story Case decided that Story was entitled to relief 
against a similar structure, on the ground that the in- 
jury complained of by him was a taking of his prop- 
erty under the provisions of our State Constitution in 
reference to the taking of private property fur public 
use, which does not contain the words “ injured or de- 
stroyed ’’ as does the similar provision in the Pennsyl- 
vania Constitution of 1874. The city of New York has 
a proprietary interest in the streets of that city. It 
owns the fee of the land occupied by the streets, 
whether such streets were laid out under the Dutch 
régime or during the colonial period, or subsequently, 
after the organization of the State government. But 
its tenure is in trust for street uses, declared or recog- 
nized in the original charters and in the State stat- 
utes. The Dongan charter expressly vested the title to 
the streets in the mayor, aldermen and commonalty of 
the city, and the trust was declared in the following 
words: ‘* For the public use and service of the mayor, 
aldermen and commonalty of the said city, and of the 
inhabitants of Manhattan's island, and_ travellers 
therein.”’ The Dutch streets, as well as all other 
streets in the city then existing, were included in this 
grant, and were all impressed with, and were to be 
held under, the trust so declared. Under the act of 
1813, the title to streets laid out and opened under that 
act also vested in the city, but the statute declared the 
trust: ‘‘In trust, nevertheless, that the same be ap- 
propriated and kept open for or as a part of a public 
street, avenue, square or place, forever, in like man- 
ner as the other public streets, avenues, squares and 
places in the city are and of right ought to be.’’ This 
statute was in precise harmony with the policy indi- 
cated by the Dongan charter, to vest the proprietary 
interest in the streets in this corporation, as the donee 
of a trust for those for whose benefit it was created. 
The Legislature, by the acts of 1779 and 1793 (1 Greenl. 
Comp. 31; 3 id. 54), confirmed and emphasized this 
policy by a formal investiture of the city with all the 
rights of the State, if any, in the public streets. 

It is to be observed that the declaration of trust in 
the act of 1813 expressly recognized that all of the 
streets of the city then existing were held under the 
same trust as was declared in respect of the streets to 
be laid out under that act. The words are, “in like 
manner as the other streets,’’ etc., ‘‘in the said city 
are and of right ought to be.’’ If the trust declared as 
to streets to be opened under that act was in legal con- 
struction any broader than the trust declared in the 
Dongan charter, then manifestly there was an express 
legislative declaration in the act of 1813, that the city 
thereafter Was to hold the streets in existence when 
that act was passed upon the same trust and tenure as 
the new streets to be opened thereunder. The question 
then arises, for whose benefit was this trust created? 
There can be no doubt, of course, that the public at 
large were beneficiaries. The streets were to be kept 
Open as public streets forever, and it has always been 
recognized as one of the primary duties and functions 
of the State to open and maintain streets and ways as 
channels for transit, traffic and commerce. But 
streets, as is well understood, especially in centers of 
population, subserve the interests of the State in other 
ways than by affording passage to the public from one 
point to another. They afford opportunities for erect- 
ing wharves and warehouses, stores and dwellings, and 
public buildings, by public and private enterprise, 
which contribute to the convenience of the public, and 
enhance the wealth and prosperity of the State. They 
encourage the improvement of private property lo- 
cated upon the streets, and, as is well known,, real 
property in cities derives its chief value from such lo- 
cation. We think it would be limiting the scope of 
the trust declared in the charter and statutes, to which 
we have referred, quite unwarrantably, to confine it to 





the aggregate public, and deny its application for the 
special benefit «nd protection of property abutting on 
the streets. This question was referred to by Judge 
Tracy in his opinion in the Story Case. He says (page 
176): ‘* That the trust created by the act of 1813 was 
intended to be for the benefit of the abutting owner as 
well as for the public we cannot doubt; ”’ and we con- 
cur in this view. We have, then, an express and de- 
liberate legislative declaration of a trust in respect to 
all the streets owned by the city, however or whenever 
acquired, that they shall forever be kept open as pub- 
lic streets, upon faith of which owners of abutting 
property have orare presumed to have acted in im- 
proving and building thereon. Can the Legislature ab- 
rogate this trust, or authorize its violation, without 
making compensation for any injury sustained by 
abutting owners? Justice requires a negative answer, 
and we think it may be properly said that the accept- 
ance and acting upon this trust by owners of abutting 
property creates in them a right, which the law will 
enforce, to have and enjoy the advantages and inci- 
dents of a public street, in connection with their prop- 
erty, of which the Legislature cannot deprive them 
without compensation. The statutes for laying out 
streets proceed on the theory that special advantages 
are thereby conferred upon, and will be enjoyed by, 
the owners of abutting property. In 1793 the Legisla- 
ture, by chapter 42. of the laws of that year, author- 
ized the widening of John street, and directed that the 
expense should be apportioned by commissioners, who 
should determine the part to be borne by the city, and 
the part which ought to be borne “by individual citi- 
zens whose estates in the said street and vicinity will 
become advanced and increased in value by such im- 
provements.” In 1784 the Legislature provided for the 
alteration of certain streets in the city, and provided 
for damages to individuals whose property should be 
injured by such alteration. Chap. 56. The system of 
maintaining, paving and repairing streets, and assess- 
ing the expense on the adjacent property, recognizes 
the existence in abutting owners of a special and pecu- 
liar interest in the streets, other than that of the pub- 
lic at large. The defeudant’s counsel in support of the 
claim that the Legislature may deprive abutting own- 
ers of the use of the streets in front of their premises, 
or cunvert them to other and inconsistent uses, urge 
the analogy of cases which have arisen in respect of 
the rights of riparian owners on navigable waters, by 
which, as they allege, it is settled that one whose grant 
is bounded by high-water mark of a navigable stream 
may, under legislative authority, be cut off from aoc- 
cess to the water, without receiving any compensa- 
tion. The cases of Gould v. Railroad Co., 6 N. Y. 522, 
and Lansing v. Smith, 8 Cow. 146; 4 Wend. 9, are cited 
in support of the proposition. It is sufficient to say, in 
respect to the case of Gould v. Railroad Co., that it has 
been frequently criticised, and canuot be regarded asa 
decisive authority upon the point adjudged therein. 
The case of Lansing v. Smith was the case of a public 
improvement to promote the navigation of the Hud- 
son river, and afford greater facilities for commerce. 
The improvement was consistent with the use of the 
riverasa highway. In the regulation of this public 
right the use of the plaintiff's dock was rendered less 
convenient, but was not prevented. The court held 
that the act was constitutional. But the chancellor, 
in his opinion, expressly reserved the question whether 
the Legislature could grant a right to build a wharf in 
front of the plaintiff's so as to destroy it entirely, say- 
ing: “ That is a question which it is not uecessary 
now to discuss.”’ 

The main question presented on this appeal is diffi- 
cult of solution. There must be a property right in 
the street to authorize the maintenance of the action. 
The plaintiffs easements, or rights in the nature of 
easements, are not created by grant or covenant. They 
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arise, we think, from the situation, the course of leg- 
islation, the trust created by statute, the acting upon 
the faith of public pledges, and upon a contract be- 
tween the public and the property-owner, implied from 
all the circumstances, that the street shall be kept 
open asa public street, and shall not be diverted to 
other and inconsistent uses. There is some analogy, 
we think, between the rights of abutting owners as 
against the public, and those acquired by the public 
against private persons, in streets or bighways by dedi- 
cation. The public acquires, upon acceptance of a 
dedication by the owner of land of a highway over the 
same, a perpetual easement therein for a highway, al- 
though there may be no deed or writing or covenant, 
and no formalities attending the transaction, such as 
is required for the creation of an easement at common 
law. Here the State has dedicated the streets in the 
city of New York to be public streets. The abutting 
owners have acted upon the dedication, and upon the 
pledge of the public faith that they shall continue to 
be open public streets forever. It would be gross in- 
justice to deprive them of the advantages intended, 
without compensation. The dedication ought to be, 
and we think is, irrevocable. We conclude this part of 
the case with the remark that neither the Story nor 
the Lahr Case imposes any limitation upon the legis- 
lative power over streets for street uses. They simply 
hold that the trust upon which streets are held cannot 
be subverted by devoting them to other and inconsist- 
ent uses. 

We have so far assumed that the fee to the bed of 
Pearl street was in the Dutch government at the time 
of the capitulation in 1664. But there is au admission 
in the case that the fee of a portion of the bed of Pearl 
street, including that part opposite the plaintiff's lot, 
had been granted to individual owners of lots on the 
opposite side of the street, and that the fee is in their 
successors in title, of which the plaintiff is not one. 
The original grants are not in evidence. There are 
some confirmatory grants referred to, made by Gov. 
Nicolls, which contain a condition that the grantees 
shall ‘“*not rear any building fabric thereupon, nor de- 
bar it [Pearl street] from being a public highway.’’ We 
do not perceive that these grants either weaken the 
plaintiff's case or strengthen that of the defendant. 
The defendant does not claim under the grantees, and, 
if the fee of the street is in private persons, their title 
is nominal merely, and as against them the plaintiff 
has clearly a prescriptive right, nor could such title 
prevent the acquisition by the plaintiff and his prede- 
cessors of rights against the public in the nature of 
easements, under the views heretofore stated. 

The court allowed the jury to consider the noise cre- 
ated by the trains of the defendant as an element of 
damage. If the defendant had the lawful right to 
operate its trains in the street, such inconvenience as 
might result to the plaintiff in the enjoyment of his 
property, from the ordinary and usual operation of the 
defendant's road, would not, in the absence of negli- 
gence on its part, furnish a ground of action. But we 
held in the Lahr Case that, as to abutting owners hav- 
ing easements in the streets through which the road 
was constructed, whose rights had not been acquired 
by condemnation, the defendant was a_ trespasser. 
Upon general principles therefore it would seem that 
any consequential injury to the plaintiffs property 
from the acts of the defendant, while engaged in the 
unauthorized occupation and use of the street, was 
proper to be considered by the jury. In the Lahr Case, 
Chief Judge Ruger, referring to this point, said: ** No 
partial justification of the damage inflicted by an un- 
lawful structure, and its unlawful use, can be predi- 
cxted upon the circumstance that under other condi- 
tions, and through a lawful exervise of authority, some 
of the consequences complained of might have been 
produced without rendering their perpetrator liable 








for damages.’’ See also opinion of Finch, J., in Druck- 
er’s Case, 106 N. Y. 158. 

The point sought to be raised as to the rule of dam- 
ages, where the premises have been leased by the 
owner and were in the occupation of a tenant during 
the period for which damages are claimed, is not, we 
think, raised by any specific and proper exception, and 
ought not therefore to be now determined. 

The rejection of evidence as to the diminution of 
renta value of other buildings near to that of the 
plaintiff, but not on the line of defendant’s road, if 
technically erroneous, ought not, we think, to lead to 
a reversal of the judgment. Inthe early part of the 
trial the parties seem to have assented to a rule ex- 
cluding evidence of this character. It is not at all 
probable moreover that the defendant was harmed by 
the ruling upon this point. These views lead to an af- 
firmance of the judgment. 

We should have been satisfied to have rested our 
judgment upon that in the Case of Abendroth, 25 N. 
E. Rep. 496, recently decided in the Second Division of 
this court. But the present case was originally moved 
for argument before the Abendroth Case was finally 
disposed of in the other branch of the court, and in 
view of the circumstances, and the great importance 
of the main question involved, we have thought it not 
inappropriate to express, in a supplemental opinion, 
our concurrence in the judgment in that case. The 
judgment below should be affirmed with costs. All 
concur. Earl, J., concurs except as to the rule in ref- 
erence to noise, and that he thinks erroneous. 





MUNICIPAL CORPORATIONS — ORDINANCE 
— REGULATION OF STREET CARS — CON- 
DUCTORS ON CARS. 


NEW JERSEY SUPREME COURT, NOV. 6, 1890. 


STATE (TRENTON Horse R. Co., Prosecuror) v. In- 
HABITANTS OF CITY OF TRENTON. 


The charter of the city of Trenton confers power upon the 
common council to pass ordinances necessary and proper 
for the good government, order and protection of persons 
and property; also power to prescribe the manner in 
which corporations or persons shall exercise any privilege 
granted to them in the use of any street. Held, that un- 
der either of these powers, reasonable regulations con- 
trolling the running of street-cars may be adopted. 

An ordinance, enacting that it shall not be lawful for any 
horse-railroad company to run any car without having 
an agent, in addition to the driver, to assist in the control 
of the car and passengers, and to prevent accidents and 
disturbances of the good order and security of the 
streets is, upon its face, not an unreasonable regula- 
tion. 

If an ordinance is based upon a general power, and its pro- 
visions are more detailed than the expression of power 
conferred, the court may look into its reasonableness. 

The presumption is that it is reasonable, and the burden is 
upon the party who denies the validity of the ordinance. 

A grant to a corporation of the right to own property and 
transact business affords no immunity from any police 
control to which a citizen could be subjected. 


- writ of certiorari brings up an ordinance passed 

by the common council of the city of Trenton. 
The following is a copy of the ordinance: ‘‘An ordi- 
nance relating to horse railroads. Whereas, it is mani- 
fest that cars adapted to carry large numbers of pas- 
sengers cannot be used under the supervision of a sin- 
gle person with safety and convenience to the public, 
and a due regard to the security and good order of the 
streets: The inhabitants of the city of Trenton do 
ordain: Section 1. That it shall not be lawful for any 
horse-railroad company in the city of Trenton to run 
over or upon its tracks any car without having thereon 
an agent, in addition to the driver, to assist in the 
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control and care of the car and ils passengers, “and to 
prevent accidents and disturbances of the good order 
and security of the streets. Sec. 2. That any company 
violating the provisions of this ordinance shall, for 
each and every such violation, forfeit and pay the sum 
of $5, to be collected according to law. Passed com- 
mon council, August 20, 1889.” A number of reasons 
are assigned for its nullification, but all the serious ob- 
jections are contained in the first, second and fifth. 
These reasons are the following: Because the ordi- 
nance is in excess of the power of the common council, 
and in excess of their corporate powers; because the 
ordinance is unreasonable; because it is destructive 
of a franchise and subversive of legislative acts. 

Argued June Term, 1890, before Reed and Garrison, 
JJ. 

R. S. Woodruff, for prosecutors. 

John Rellstab and George M. Robeson, for defend- 
ants. 

Reep, J. (after stating the facts as above). The prose- 
cutors, the Trenton Horse-Railroad Company, were 
incorporated by a special act of the Legislature passed 
in 1859 (P. L. 1859, p. 266), aud by their charter they 
were empowered to construct a railroad, with neces- 
sary turnouts, through Clinton and State streets from 
the north-easterly to the westerly limits of the city of 
Trenton, with a branch or branches’to the railroad de- 
pot, and such other branches in the streets of said city 
as may be necessary. It was provided that the said 
road should not be constructed through any of said 
streets without the consent of the common council of 
the city of Trenton. The act further provided for the 
kind of rails that were to be used, and how they should 
be laid, and designated the width of the track. The 
above statement included all the power, and all the 
limitations upon that power, contained in the charter, 
so far as they touch the question mooted. The com- 
pany presumably received the required consent of the 
common council, laid their tracks, and are now ope- 
rating their road. I say this is so presumably because 
no evidence has been taken in the cause to show the 
present status of the railroad in this respect. 

As already appears, the question for solution is 
whether the common council possessed the ability to 
subject the prosecutors to the expense of employing a 
servant, in addition to the driver, to assist in the run- 
ning of each of their cars. The charter of the city of 
Trenton is to be found in the Laws of 1874, page 331. 
Ov turning to its provisions, to discover the nature 
and scope of the powers conferred upon the common 
conncil, we find among others, the following: Section 
26 contains a general delegation of municipal police 
power to the common council. It confers upon that 
body the authority to pass such ordinances, rules, 
regulations and by-laws, not contrary to the Federal 
or State laws, as it may deem necessary and proper 
for the good government, order and protection of per- 
sons and property, and for the preservation of the pub- 
lic health and prosperity of the city and its inhabit- 
ants. In subdivision 7 of section 25, there is a grant 
of power to prescribe the manner in which corpora- 
tions or persons shall exercise any privilege granted to 
them in the use of any street, avenue, highway or alley 
in said city. In subdivision 26 of the same section 
there is conferred power to license and regulate cart- 
men, porters, hack, cab, omnibus, milk wagons, stage 
and truck owners and drivers, carriages and vebicles 
used forthe transportation of passengers and mer- 
chandise, goods or articles of any kind. Each of these 


delegations of power is invoked by the defendants as 
& warrant for the regulation before us. So far as they 
relate to the present subject of inquiry, I incline to 
the opinion that neither of the particular delegations 
of power add any thing to the right to exercise the po- 
lice power generally granted. No affair has been more 





frequently the subject of municipal regulation than 
the manner in which the public streets shall be used. 

‘These regulations have been sanctioned both upon the 
ground of express grant of power or by virtue of the 
authority to make by-laws relating to the public safety 
and good order of the inhabitants. 1 Dill. Mun. Corp., 
§ 326; Board v. Heister, 37 N. Y. 661; Palmyrav. Mor- 
ton, 25 Mo. 593; Railway Co. v. Hoboken, 41 N. J. Law, 
71; Day v. Green, 4 Cush. 433. Iam not asserting that 
neither of these special delegations may not confer 
power upon the common council to legislate for cer- 
tain particular conditions of municipal affairs not 
within the general police power. But as I shall view 
the present ordinance it will be regarded as a regula- 
tion of the use of a public street, and the only ques- 
tion considered will be whether the regulation is rea- 
sonable in that aspect. If it is a reasonable restraint 
upon a use of a highway, it needs no special delegation 
of power to vindicate it; if it is unreasonable, neither 
of the special grants validates it. In respect to thisin- 
quiry into the reasonableness of this regulation, our 
attention was directed to the legal rule, that where 
ordinances are passed in pursuance of a specific and 
definite power, there can be no question raised in re- 
spect to its reasonableness. Haynes v. Cape May, 50 
N. J. Law, 55. This rule is entirely inapplicable to the 
present ordinance. The rule is entirely settled that if 
any ordinance is based upon a general power, and its 
provisions are more specific and detailed than the ex- 
pression of the power conferred, the courts will look 
into the reasonableness of such provisions. 1 Dill. 
Mun. Corp., § 262; Horr & B. Mun. Ord., § 188. 

Had the Legislature given the option to prescribe 
specific regulations for stages and vehicles, no oebjec- 
tion could be raised in respect to the reasonableness 
of the ordinances passed in strict conformity with the 
power. The presumption in favor of their validity 
would be conclusive. But the power conferred by the 
charter of the city of Trenton does not define the man- 
ner of use which the common council may require, nor 
the limitations within which the power may be exer- 
cised. It is a general power to regulate. Under neither 
of the so-called * delegations * of power could it be 
admitted that the common council possessed the 
power to enact conditions which would destroy the 
property and franchise of the prosecutors. There is 
therefore some restriction upon the power to fix the 
manner of their use of the public streets. The only 
conceivable restriction is that any such regulation 
must not be unreasonable. So I shall consider the 
case as involving the question of the reasonableness of 
this regulation. This limitation of the question to be 
decided disposes of a point which was pressed upon the 
argument growing out of the corporate character of 
the prosecutor. The point taken was that the Trenton 
Horse-Railroad Company was the owner of a franchise 
granted by the Legislature; that by virtue of this in- 
vestiture of privileges by the State, the corporation, 
upon an executed consent by the common council, got 
a right to run its cars in the streets of the city, which 
right the city could not abridge or impair, When the 
scope of the inquiry is confined to the single question 
of a reasonable regulation under the police power, it 
will be perceived that the prosecutor as a corporation 
can cut no figure. A corporation, although an artifi- 
cial personality, holds its property and must use it un- 
der the same liability to police control as a citizen. 
The title to all property is held subject to the supreme 
consideration of the safety, health and comfort of the 
public. No act of incorporation simply guarantees to 
the incorporators the right to act and do business as a 
corporate body, subject, of course, to the laws of the 
land, and the legitimate control of government. Tied. 
Lim. 576. In the case of Beer Co. v. Massachusetts, 97 
U. S. 25, the franchise of the company to manufacture 
and incidentally to sell malt liquors was set up as a 
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protection against a prohibitory liquor law passed by 
the Legislature providing for the seizure of such li- 
quors. Justice Bradley,in delivering the opinion of 
the Supreme Court of the United States, observed: 
“Although this right or capacity [to manufacture and 
sell] was granted in the most unqualified form, it can- 
not be construed as conferring any greater or more 
sacred right than acitizen bad to manufacture malt 
liquor; noras exempting the corporation from any 
control therein to which a citizen would be subject, if 
the interest of the community would require it.’ In 
the case of Railroad Co. v. City of Richmond, 96 U. 8. 
521, the city of Richmond bad passed an ordinance 
prohibiting the use of engines to draw the company’s 
cars on Broad street. The,charter of the company 
gave them the privilege to make a railroad from some 
point within the corporation of Richmond, to be ap- 
proved by the common council of Richmond, to some 
point within the corporation of Fredericksburg. The 
common council of Richmond approved of a certain 
location, and the company constructed and began to 
operate its road. Then the ordinance mentioned was 
passed. In an action involving the validity of this or- 
dinance, it was held by the Federal Supreme Court 
that the charter of the company gave them no vested 
right to run steam-engines within the city of Rich- 
mond, and that it created no contract with the State. 
It was further held that-the ordinance was a legiti- 
mate exercise of the police power. In the case of Rail- 
way Co. v. Hoboken, 41 N. J. Law, 71, certain ordi- 
nances touching the manner in which street rail- 
ways should be laid, and how the cars should be run, 
were broughtup. Mr. Justice Depue remarked that 
“the Legislature is presumed to have intended, when 
it authorized the use of the public streets for such pur- 
poses, that its grantee should hold its privileges sub- 
ject to such regulations as are reasonably necessary 
for the common use of the streets for the purposes of 
a street railway, and for ordinary travel.” It is ob- 
vious therefore a chartered right to hold and use prop- 
erty does not ipso facto carry with it any immunity 
from police regulation. 

It is indeed true that the power of police regulation 
by municipal corporations of corporations is restrained 
within narrower limits than its power over that of 
persons. This difference does not arise from any lack 
of power in the Legislature to exert directly or to dele- 
gateto municipalities the power to exert the same con- 
trol over each. It springs out of the circumstance that 
corporations, as the creatures of legislation, have often 
accompanying the grant of its franchise a grant of 
special powers and privileges, coupled with limitations 
upon the right of municipal interference. The munici- 
pal legislation cannot by any regulation of its own 
abridge the privilege thus conferred, or infringe upon 
the limitations thus prescribed. This is so because the 
act of incorporation is a law of the State, and because 
any by-law which runs counter to any law, whether 
organic or legislative, is void. The power to regulate 
still exists, but in these instances the Legislature it- 
self chooses to directly exercise the power or to fix the 
limits within which it may be exercised by cities. 

On again reverting to the charter of the prosecutor, 
we observe that it is silent respecting the subject-mat- 
ter controlled by the questioned ordinance. The righft 
to lay its rails, and inferentially to run cars drawn by 
horses over them, was granted, and when indorsed by 
the action of the common council, became c omplete. 
The distance between the metals and the relative posi- 
tion of the rails with the surface of the street was de- 
fined. Respecting these particulars, the common 
council is powerless to interfere until that portion of 
the charter is modified. In all other respects the com- 
pany is amenable to reasonable control. As already 
remarked, the manner in which public streets shall be 
used has ever been regarded as one of the essential ob- 








jects of municipal supervision. Tae diverse modes jn 
which these arteries of travel and traffic are used, are 
calculated to give use to clashing claims of precedence, 
Pedestrians, equestrians, cyclers, carriages, freight 
wagons, all claiming the right to use the same avenue, 
would be apt to jostle and create confusion, disturb. 
ance and danger. Then there are occupations of a 
public nature, disconnected from travel. but essential 
inacity. The laying of water-mains, gas-pipes, erec- 
tion of telegraph or telephone poles, the deposit of 
builders’ materials or coal and wood for domestic con- 
sumption, the stoppage of wagons for delivery or load- 
ing of goods, are instances of such necessary occupa- 
tions. The adjustment of all these often conflicting 
rights in the street, and the establishment of definite 
rules by which each user can be apprised of the limi- 
tations upon his own right, are absolutely essential to 
public order and personal security. Foremost among 
such regulations are those which are intended for the 
safety of those who use these avenues. Therefore 
regulatory measures are essential to protect pedestrians 
and light vehicles against stages, steam-cars, and horse- 
cars; such a measure was an ordinance requiring 
stages to run through certain streets in Boston (Com. 
v. Stodder, 2 Cush. 563), the court vindicating the regu- 
lation upon the ground that in narrow or busy streets 
they, by their size, might obstruct general traffic, or 
endanger the public safety. A limitation of the speed 
of steam-railroad trains through and across streets to 
a comparatively slow rate (Gauhagan v. Railroad Co.,1 
Allen, 187); that railroad companies shall keep flag- 
men at dangerous crossings (Railroad Co. v. East 
Orange, 41 N. J. Law, 127), and by-laws of a similar 
character, are supportable upon similar grounds. 
Street railways stand upon a similar footing, and are 
the subject of a variety of regulations. It would not 
be disputed that ordinances would be reasonable pro- 
viding for areasonable and safe rate of speed; that 
lights and signals of warning shall be carried; and that 
sufficient brakes be employed. Hor. & B. Mun. Ord. 
§ 241. 

In concluding whether the ordinance under consid- 
eration is a reasonable precaution in favor of the pub- 
lic safety and order, we must regard it in the light of 
the following conditions, which surround the question: 
First. A rule of construction to be applied is, that 
when an ordinance is passed upon a matter clearly 
within a general power, the presumption is in favor of 
its reasonableness. The judicial power to declare it 
void can only be exerted when, from the inherent 
character of the ordinance, or from evidence taken 
showing its operation, it is demonstrated to be unrea- 
sonable. Paxson v. Sweet, 13 N. J. Law, 196. Sec- 
ondly. When an ordinance is attacked in toto, if it 
may operate reasonably in some instances, and unrea- 
sonably in other instances, the order must stand. 
Railroad Co. v. Jersey City, 47 N. J. Law, 286. The 
ordinance ouly is before us. No evidence is here show- 
ing the size of the cars, the number of cars, the num- 
ber of passengers carried in each car, the manner of 
collecting fares, the width of the streets through which 
the road passes, nor the amount and kind of travel 
on those streets. It was probably thought by counsel 
that the operation of this road in this city was so like 
the operation of similar roads in other cities of the size 
of Trenton that testimony would aid neither side. In 
favor of the validity of the ordinance then, we have 
the right to assume the existence of those conditions 
in the operation of this road which we have observed 
in the operation of any road which would render the 
present regulation not unreasonable. Now in a city 
as large as Trenton, with ordinary compactness of 
structure, with its streets at certain times crowded 
with vehicles of various kinds, and crossed constantly 
by ladies and children, place a street railway. Put 
upon it large cars, heavy summer cars, which move 
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with ease upon the metal rails with power, a momen- 


tum not easily checked. Consider the inability to 
deviate from the track to avoid collision. Crowd 
these cars at certain periods with passengers. Taking 
these conditions, I have no doubt of the reasonable 
character of this regulation. Such conditions require 
not only the most efficient mechanical appliances for 
promptly stopping the car, but almost constant atten- 
tion of one man to the movement of the car, and to 
the movement of others, so as to arrest the motion of 
his carat a moment’s warning of danger. The re- 
quirement that the person intrusted with this duty 
shall not bave his attention diverted by the personal 
collection of fares, or by observing whether each pas- 
senger has deposited his fare in the trap, is certainly 
not an unreasonable regulation. 
The certiorari is dismissed. 


—_—_>____—— 


NUISANCE — FIRES ON RAILROAD RIGHT 
OF WAY. 


INDIANA SUPREME COURT, DEC. 9, 1890. 


Lovisviuue, N. A. & C. Ry. Co. v. NrrscHe. 

The act of a railroad company in starting a fire on a bed of 
peat, upon which its track was laid, at a season of great 
drought, renders it liable for injury to adjacent property, 
although plaintiff’s land was not the first to be reached 
by the fire will not prevent a recovery. 


PPEAL from Circuit Court, Lake county. A. L. 
- Jones, Special Judge. 


George W. Friedly, E. C. Field and C. C. Matson, for 
appellant. 


J. Kapelke, for appellee. 


Exuuiott, J. Gathered and grouped in a form suffi- 
ciently full and clear to exhibit the questions of law 
which arise in this case, the facts, as they appear in 
the special finding, may be thus stated: ‘The appellee 
is the owner of lands used for ordinary farming and 
grazing purposes adjoining the appellant’s railroad. 
On the 19th day of July, 1887, the section hands of the 
appellant, by order of its road master, set fire to grass, 
weeds and other combustible materials on the appel- 
lant’s right of way, a short distance from the appel- 
lee’s land, and burned off agreat part of the space oc- 
cupied by the track. The object of the section men 
was to remove from the right of way all combustible 
materials. At the time the fire was set out it was very 
dry, no rain having fallen for more than four weeks. 
The section men extinguished all the blaze and flame 
caused by the fire set out by them, but fire remained 
in some pieces of turf which had been ignited, and al- 
though there was no flame the fire was still alive and 
smouldering. These pieces of burning turf were cast 
back upon the space which had been burned over. The 
appellant's right of way extended over beds of turf or 
peat, and the same material formed the surface of the 
body of the adjoining lands, and also of the appellee’s 
land, which was adjacent to the right of way of the 
appellant. Turf or peat, when dry, will ignite and 
burn to the depth at which it ceases to be dry. On the 
22d day of July, 1887, the wind shifted to the north- 
east, and blew fresh, but not unusually strong for the 
locality. he fire smouldering in the pieces of turf 
cast back upon the track was kindled into a flame, and 
passing from the right of way, communicated fire to 
the land owned by Hawkinson, burned there for a 
time, but finally all the fire that was visible was fought 
out and extinguished by persons residing in the neigh- 
borhood. The fire had however communicated with the 
turf on Hawkinson’s farm, where it remained dormant 
until the morning of the 23d day of the month named. 








On that day it broke out and spread over the land of 
Schaffer. For the second time neighbors extinguished 
such flame as was visible, but the turf still held fire 
and burned slowly. On the 24th day of the same 
month the wind shifted to the south, and the fire from 
Schaffer’s land was communicated to the turf or peat 
on the appellee’s farm. For the third time such fire 
as could be seen or reached was extinguished by per- 
sons residing in the neighborhood, assisted by the em. 
ployees of the appellant; but still the fire remained in 
the turf, smouldering, but not extinguished. On the 
2d day of August the wind increased, but it did not 
blow stronger than is usual in the locality, and again 
the fire smouldering in the turf on appellee’s farm 
broke out. It ran over ten acres, and caused the ap- 
pellee serious loss. ‘‘ By reason of the dryness of the 
season and the character of the soil,’’ says the trial 
court in its finding, “it was negligence ou the part of 
the defendant to set fire to and burn off the right of 
way at the place and time where the same was so 
burned.”’ 

An essential and ruling element of this case is this: 
[t was a tortious act to set out the fire which caused 
the plaintiff's injury. It was something more than 
culpable negligence to start a fire on a bed of turf or 
peat, in a season of great drought, when for weeks no 
rain had fallen, and the ground was parched and dry. 
The act of the defendant in setting out a fire at sucha 
place and under such conditions, was a positive wrong, 
for the law forbids that one person should put the 
property of another in jeopardy by such an act. In de- 
gree only is there a difference between such a cause as 
this and one in which a person kindles a fire near a 
train of gunpowder, leading to a magazine filled with 
explosive substances. In essence the case is the same 
as that of one who builds a fire upon materials that 
will ignite and continue burning ina place where all 
surrounding materials are of the same combustible 
character. If a person should kindle a fire in a great 
heap of inflammable paper surrounded on every side by 
other like heaps, with the line of communication be- 
tween them direct, and unbroken, no one, we venture 
to say, would hesitate to declare that he by whom the 
fire was kindled was guilty of a positive tort, and not 
of mere passive negligence. A railroad company bas a 
right to remove combustible material from its right 
of way, and ordinarily it may not be negligence to em- 
ploy fire for that purpose; but where the conditions 
are such as to put in great peril adjacent property, fire 
cannot be rightfully used for such a purpose. Fire is 
a necessary agent in common use in life, and from its 
employment under ordinary conditions, negligence or 
wrong is not necessarily inferable; but it may be so 
used as to make the person using it guilty of a tortious 
act. The doctrine we assert was declared in the early 
years of the common law. Smith v. Frampton, 2 Salk. 
644; T'ubervil v. Stamp, 1 id. 13; Anon., Cro. Eliz. 10. 
The rule has continued in unbroken force through all 
the ages of the jurisprudence of the English-speaking 
nations. Catron v. Nichols, 81 Mo. 80; Miller v. Mar- 
tin, 16 id. 508; Clark v. Foot, 8 Johns. 421; Barnard v. 
Poor, 21 Pick. 378; Hanlon v. Jngram, 3 Lowa, 81; Fahn 
v. Rheichart, 8 Wis. 255; Filliter v. Phippard, 11 Q. B. 
Div. 347; McKenzie v. McLeod, 10 Bing. 385; Cleland 
v. Thornton, 43 Cal. 437; Collins v. Groseclose, 40 Ind. 
414. A lawful act may be done in such a mode or un- 
der such circumstances as to make it wrongful, and 
where fire is used in an improper manner or under cir- 
cumstances such as inexcusably imperil surrounding 
or adjacent property, the person so using it is a wrong- 
doer. Gagg v. Vetter, 41 Ind. 228; Freemantle v. Rail- 
road Co., 2 Fost. & F. 337; Aldridge v. Railway Co., 3 
Man. & G. 515; Vaughan v. Menlove, 3 Bing. N. C. 468; 
Crogate v. Morris, Brownl. & G. 197; Higgins v. Dewey, 
107 Mass. 494. In a series of cases our court has held 
that railroad companies are not liable for setting out 
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fire on their own right of way, but are liable for neyli- 
gently suffering it to escape and injure adjacent prop- 
erty. Railway Co. Hixon, 79 Ind. 111, aud cases cited ; 
Railway Co. v. Jones, 86 id. 496; Brinkman v. Bender, 
92 id. 264; Railway Co. v. Ehlert, 87 id. 339; Railway 
Co. vy. Adamson, 90 id. 60; Railway Co. v. McBroom, 
91 id. 111; Railway Co. v. Johnson, 96 id. 40; Railway 
Co. v. Hixon, 110 id. 225. Within the principles estab- 
lished by these authorities, the person whose land was 
first reached by the fire would undoubtedly be enti- 
tled to recover; for the use of fire, under the circum- 
stances existing at the time the first was set out by the 
appellant, was wrongful, and the conditions were such 
as to make it reasonably certain that it would leave the 
appellant’s right of way, and follow the continuous 
beds of peat or turf upon which the track was laid, and 
which extended on every side of it, covering many 
acres. That the fire would escape from the right of 
way was so probable that the appellant must be held 
responsible for what did actually occur, for all persons 
are required to foresee and provide against the proba- 
ble consequences of their acts. Unusual and improba- 
ble results are not to be anticipated, but usual or 
probable ones must be. Billman v. Railroad Co., 76 
Ind. 166; Dunlap v. Wagner, 85 id. 529; Railway Co. 
v. Locke, 112 id. 404; Railway Co. v. Wood, 113 id. 544- 
556, and cases cited; Clore v. McJ/ntire, 120 id. 262-265; 
Railroad Co. vy. Cooper, 120 id. 469-472; Railroad Co. v. 
Clem, 123 id. 16; Lane v. Atlantic Works, 111 Mass. 
136; Hill v. Winsor, 118 id. 251. 

The only difficulty which this case presents grows 
out of the fact that the fire crossed the land of Hawk- 
inson and of Schaffer, before reaching that of the appel- 
lee; but the difficulty will be found, uponscrutiny and 
analysis, to be apparent rather than real. Its apparel 
of seeming strength drops when the tests of reason 
and authority are applied, for neither upon principle 
nor authority can it be justly concluded that the in- 
jury was so remote as to defeat a right of recovery. 
As has been shown, the act of setting out a fire at such 
a season, and on an inflammable and continuous bed of 
peat, was a positive wrong, and not mere passive neg- 
ligence, so that the case falls witbin the rule declared 
in the famous Squib Case, which our own and other 
courts have so often and so strongly approved. Scott 
v. Shepherd, 2 W. Bl. 892; Billman v. Railroad Co., 
supra; Duwidap v. Wagner, supra; Railroad Co. v. 
Buck, 96 Ind. 346; Railway Co. v. Falvey, 104 id. 409; 
Railroad Co. v. Pitzer, 109 id. 179-188; Railroad Co. v. 
Hecht, 115 id. 443; Railway Co. v. Snyder, 117 id. 435; 
Railway Co. v. Harris, 122 U. 8. 597; Railway Co. v. 
Rosenzweig, 113 Penn, St. 519; Add. Torts, par. 12; 
Cooley Torts, 70; Bish. Non-Cont. Law, § 45; 2 Shear. 
& R. Neg. (4th ed.), § 742. The wrong of the appellant 
put in motion the destructive agency, and the result 
is directly attributable to that wrong. In this instance 
cause and effect are interlinked. There is no break. 
The chain is perfect and complete. The line of con- 
nection is as continuous, and almost as closely woven 
into unity, as the beds of peat which the railroad 
traverses, and which lie in one vast body along the 
right of way. Firing one part of such a body of in- 
flammable material, when it was parched by the long 
drought, was, in legal contemplation, firing it all, for 
the spread of the fire was so probable that it was the 
duty of the appellant to have foreseen the result, and 
not set out the fire. If aman should set fire to a rope 
saturated with inflammable oil leading from house to 
house, and the fire following the rope should destroy a 
third house, we suppose it to be perfectly clear that he 
would be liable to the owner of that house; and what 
is true of the imaginary case is true of the actual one, 
for the line of causation is even more complete and 
perfect in the latter than in the former. We discrimi- 
nate this case from the case of Fennsylvania Co. v. 
Whitlock, 99 Ind. 16. There is solid reason for discrimi- 





nating between the two cases. In the one there wag 
mere passive negligence; in the othera positive wrong. 
There is also another element of difference, for the case 
referred to proceeds upon the theory that there wag 
an intervening agency, and a break in the line of 
causation; while here no such theory can be framed 
without violence to the facts, since the fire followed 
the continuous inflammable bed of peat upon which it 
was ignited by the appellant. It must indeed be owned 
that the case cited carries the doctrine to the utmost 
verge. The doctrine cannot, at all events, be extended, 
for even limiting it to the facts of the particular in- 
stance then before the court, the decision is in conflict 
with the decisions of the Supreme Court of the United 
States, with those of almost all of the State courts, 
and it is at variance with the views of the standard 
text-writers. Railway Co. v. Kellogg, 94 U. S. 469; 2 
Shear. & R. Neg. (4th ed.), § 666, and notes; Cooley 
Torts, 86, and note; Bish. Non-Cont. Law, § 45: 8 Am, 
& Eng. Enc. Law, 11, and cases cited. 

It is difficult, if not impossible, to find a substantial 
reason for holding that an ordinary wind is an inde- 
pendent intervening agency; for what occurs in the 
usual course of natufe, and is not abnormal or extra- 
ordinary, cannot be regarded asan independent agency. 
We think it very clear, that if aman should erect walls 
too weak to withstand the force of ordinary winds, 
and they should fall upon and crush an adjoining 
building, he could not defeat the claim of the owner 
of the ruined building, upon the ground that the walls 
fell before an ordinary wind. Between the supposed 
case and the real one before us no difference in princi- 
ple can be discerned by the keenest vision. Extraor- 
dinary winds may justly be regarded as independent 
intervening agencies; but not so winds which are 
usual, and prevail without disturbing the normal con- 
dition of nature. One who is himself without fault 
has, in justice and common fairness, a right to recover 
from one who has caused him loss by a tortious act, 
although an ordinary natural occurrence entered into 
the chain of events which culminated in the loss. It 
is, in truth, impossible to conceive a case wherein loss 
from fire can happen wholly independent of natural 
causes. Fire will not burn without air, and yet no one 
will be bold enough to assert, that because this natural 
agency enters into every conflagration, therefore the 
wrong-doer is absolved from responsibility. It is very 
seldom that any case arises in which sume break be- 
tween cuuse and effect is not discernible upon rigid 
scrutiny, and by captious refinement; but the law isa 
practical science, and repudiates subtle refinements 
and speculative inquiries. 1t will not sacrifice sub- 
stantial rights to such impracticable processes, but will 
reject them to make way for practical justice. Recon- 
dite discussion of efficient cause, plurality of causes 
and kindred topics are for the metaphysician and 
the speculative philosopher, not the practical lawyer 
or judge. In the ably-reasoned opinion pronounced 
in the case of Railway Co. v. Kellogg, supra, the Su- 
preme Court of the United States unanimously de- 
clared, that “in a succession of dependent events, an 
interval may always be seen by an acute mind between 
a cause and an effect, though it may be so impercepti- 
ble as to be overlooked by acommon mind. Thus, if 
a building be set on fire by negligence, and an adjoin- 
ing building be destroyed without any negligence of 
the occupants, no one would doubt that the destruc- 
tion of the second was due to the negligence that 
caused the burning of the first; yet in truth, in a very 
legitimate sense, the immediate cause of the burning 
of the second was the burning of the first. Such re- 
finements sre too minute for rules of social conduct. 
In the nature of things, there is in every transaction & 
succession of events, more or less dependent upon 
those preceding, and it isthe province of a jury to look 
at this succession of events, and ascertain whether 
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they are naturally and probably connected with each 
other by acontinuous sequence, or are dissevered by 
new and independent agencies, and this must be de- 
termined in view of the circumstances existing at the 
time.” Discussing the same general principle in 
another case, that bigh tribunal said: ‘In the sense 
of an efficient cause, causa causuns, this is no doubt 
strictly true; but that is not the sense in which the 
law uses the term in this connection. The question is, 
was it cuusa sine qua non—a cause which if it had not 
existed, the injury would not havetaken place? And 
this is a question of fact, unless the casual connection 
is evidently not proximate.’’ Hayes v. Railroad Co., 
111 U. S. 228. In the case of Insurance Co. v.eBoon, 95 
U.S. 117, the court said: ‘*The question is not what 
cause was nearest in time or place to the catastrophe. 
That is not the meaning of the maxim causu proxima, 
non remota spectatur."’ In the same case the court 
quoted, with approval, from the case of Brady v. Jn- 


thelaw: ‘* That which is the actual cause of the loss, 
whether operating directly or by putting intervening 
agencies, the operation of which could be reasonably 
avoided, in motion, by which the loss is produced, is 
the cause to which the loss must be attributeg.’”’ In 
almost every branch of the law may be found cases, 
ancient and modern, asserting the general doctrine 
outlined in the decisions from which we have quoted. 
Many of the cases we have already cited assert this 
general doctrine, and to them may be added: Omslaer 
v. Philadelphia Co., 31 Fed. Rep. 354; Lund v. Tyngs- 
boro, 11 Cush. 563; Jnsurance Co. v. Tweed, 7 Wall. 44; 
Butler v. Wildman, 3 Barn. & Ald. 398; Barton v. In- 
surance Co., 42 Mo. 156; Marey v. Insurance Co., 19 La. 
Ann. 388; Ring v. Cohoes, 77 N. Y. 83; Ehrgott v. 
Mayor, 96 id. 264. In speaking of the cases of Ryan v. 
Railroad Co., 35 N. Y. 210, and Railroad Co. v. Kerr, 


2 Penn. St. 353, which declare a doctrine antagonistic | 


to that held by the Supreme Court of the United 
States, an able lawyer (John D. Lawson), says: ‘ For 
they are not only opposed to all the English decisions, 
to every subsequent American case, but to the later 
cases in the very States in which they were decided.” 
In support of his statement, Mr. Lawson cites a great 
number of cases. 4 South. Law Rev. 703-761. Very 
much the same statement was made by Judge Cooley, 
in his work on Torts, to which we have already re- 
ferred, and his statement is quoted in Billmanv. Rail- 
road Co., supra. Following maxims with rigid strict- 
ness is a perillous proceeding. They are scant covers 
for great principles, and are sometimes as misleading 
as the wise saws or musty proverbs of a village oracle. 
It is idle to expect a terse maxim to adequately ex- 
press a great principle. The most it can ordinarily do 
is to suggest the principle; but even so much as that it 
can only do in shadowy outline. ‘‘ Legal maxims,”’ it 
has been said, ‘* are convenient currency, but they re- 
quire the test, from time to time, of a careful analy- 
sis.” ‘It is hardly fair, by the way,’’ said an eminent 
English lawyer, “to find fault with a maxim for its 
brevity, though brevity should make us beware.” 5 
Lond. Quart. Rev: 444. Mr. Townshend says: ‘ We 
believe that not a single law maxim can be pointed out 
which is not obnoxious to objection.” Ram Judgm. 
45. These are echoes from the opinions of the judges 
who have frequently shown the folly of depending too 
much on maxims. Black v. Wurd, 27 Mich. 191; 
Thurston v. City, 51 Mo. 510; Bonomi v. Backhouse, 27 
Law J. Q. B. 388. It is certainly true that the court 
which follows strictly and without expansion the 
Maxim causa proxima, non remota spectatur, will go so 
far astray as to be unable to deal out justice to deserv- 
ing suitors. But no court is bound to “stick in the 


bark”’ of a maxim; on the contrary, it is its duty to 
ascertain and give effect to the spirit of the principle 
which the maxim dimly indicates, but does not fully 








express. In this instance, the spirit of the principle of 
which the maxim quoted is a glimmering outline re- 
quires that it should be adjudged that the appellant 
shall make good to the appellee the loss sustained by 
him from its tortious act. 

Judgment affirmed. 


——_.—_—__— 


NEW YORK UOURT OF APPEALS AB- 
STRACTS. 
APPEAL—DISMISSAL—FINDINGS BY TRIAL COURT.— 

An appeal from a judgment dismissing a complaint on 

defendant’s motion, after the introduction of plain- 

tiff’s evidence, in a case tried by the court without a 

jury, must be dismissed, where the trial court has failed 


to state the facts found, and the conclusions of law, as 


| required by the Code of Civil Procedure, section 1022. 
surance Co., 11 Mich. 425, the following statement of | 


Bridger v. Weeks, 30 N. Y. 328. A difference of opin- 
ion has heretofore existed, in several of the depart- 
ments, as to the conditions which bring a case within 
the command of section 1022. Colton v. Ranson, 2 
N. Y. St. Rep. 78; Benjamin v. Allen, 7 Civ. Proc. 202; 
Rousseau v. Bleau, 8 N. Y. Supp. 823; Grange v. Pal- 
mer, 10 id. 201; Bishop v. Transportation Co.. 37 N. Y. 
Super. Ct. 12. Second Division, Jan. 14, 1891. Wood 
v. Lary. Opinion by Parker, J. Affirming 47 Hun, 
550. 





FRIVOLOUS — DAMAGES. — When the ques- 
tions arising on an appeal are all decided in another 
case against the same party, but he nevertheless per- 
sists in his appeal for three years until a hearing, dam- 
ages of ten per cent upon the original judgment will 
be awarded against him as costs under the Code of 
Civil Procedure of New York, section 3257. Second 
Division, Jan. 14, 1891. Jackson v. City of Rochester. 
Opinion per Curiam. Affirming 44 Hun, 624. 


BOUNDARIES—SPECIFIC PERFORMANCE.—(1) Where 
a conveyance of a city lot describes it as beginning two 
hundred and ninety-eight feet from the intersection of 
two streets, ‘‘at or in front of the middle of a party- 
wall,’’ the party-wall, being a fixed monument, must 
be considered as the beginning point of the descrip- 
tion, though it is only two hundred and ninety-three 
feet from the intersection of the two streets. (2) The 
fact that the courses and distances in the description 
of an improved city lot will cause it to overlap an ad- 
joining lot five feet is no defense to an action for the 
specific enforcement of a contract of sale of the ad- 
joining lot, where the description of the improved lot 
also designates it by a specific street number, and 
bounds it by two party-walls, as these will control the 
courses and distances. Second Division, Jan. 14, 1891. 
Muhlker vy. Ruppert. Opinion by Haight, J. Affirm- 
ing 55 N. Y. Super. Ct. 359. Distinguishing Smyth v. 
McCool, 22 run, 595. 


BURDEN OF PROOF—JUSTIFICATION—PLEADING.—In 
an action for wrongfully removing plaintiff's yacht 
from her dock to another place, where she was sunk 
and injured, defendant, who admits the yacht to be 
plaintiff's, and justifies the removal by plaintiffs au- 
thority, has the burden of proof of such justification. 
Heinemann v. Heard, 62 N. Y. 448. When the de- 
fendant admitted the taking and the plaintiff's title, 
his defense was dependent upon some right, by way of 
justification, to take and remove the yacht, and that 
was essentially matter to be pleaded by him to render 
evidence of the fact admissible as a defense. Demick 
v. Chapman, 11 Johns. 182. And the burden of proof 
by the issue so made, having been taken by the de- 
fendant, was not shifted to the plaintiff at the trial. 
As a rule, it remains where the issue made by the 
pleadings places it, although the weight of the evi- 
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dence on one side may have a controlling effect unless 
met by proof of the other party. Heilman v. Lazarus, 
90 N. Y. 672. Second Division, Jan. 14,1891. Blunt v. 
Barrett. Opinion by Bradley, J. Reversing 54 N. Y. 
Super. Ct. 548. 


CARRIER—PASSENGERS—NEGLIGENCE.—A steamboat 
started from the pier just as the gang-plank was 
hauled up. The mate immediately brought the gate to 
the gangway opening, and was setting it in position, 
when a man brushed past him and jumped into the 
water, whereupon all the passengers rushed to the 
gaugway, and plaintiff, a passenger, was pushed by the 
crowd into the water. The boat had then moved only 
forty feet along the pier. Held, that it was not negli- 
gence to start before the gate was fastened across the 
gangway, since such an accident could not reasonably 
have been anticipated. There is a case where an acci- 
dent of the nature proved, not only never happened 
before, but it resulted from causes which no human 
being up to that time could reasonably expect to con- 
cur. In this view, it is wholly immaterial whether the 
mate, when he heard the voiceand turned around, did 
so for the purpose of letting the man through the open- 
ing, or only for the purpose of seeing what was being 
done, with a view to perform his own duty more intel- 
ligently. It was not to be anticipated that the man 
would make an ineffectual effort to jump to the dock, 
and fall in the water, and that then all the other cir- 
cumstances should occur which resulted in shoving the 
plaintiff overboard. The accident, upon the proof in 
the case, looking at it in the most favorable light for 
the plaintiff, was the result of causes for whose exist- 
ence no one was legally responsible. Jan. 13, 1891. 
Clevelund v. New Jersey Steamboat Co. Opinion by 
Peckham, J. Reversing 7 N. Y. Supp. 28. 


CARRIERS — LIMITING LIABILITY — CONSTRUCTIVE 
NOTICE—EXPRESS MESSENGERS—NEGLIGENCE.—(1) An 
express messenger in charge of an express-car carried 
upon a railroad in pursuance of a contract between his 
employer and the railroad company, is not chargeabie, 
in the absence of actual notice, with knowledge of a 
stipulation therein, under which it is claimed that the 
railroad company is exempt from liability for negli- 
gently causing his death. (2) The contract with the 
express company cannot operate to relieve the railroad 
company from the same duty to protect the messenger 
that it owes any other passenger, or from the same lia- 
bility for its negligence. Second Division, Jan. 14, 
1891. Brewer v. New York, L. E. & W. R. Co. Opinion 
by Bradley, J. Affirming 45 Hun, 595. 





PASSENGERS — NEGLIGENCE — STOLEN VALU- 
ABLES. —In an action by a passenger against a 
railroad company for money stolen from him while 
asleep in a sleeping-car, it appeared that the only em- 
ployee kept on the car while it ran from New York to 
Boston, making eight stops on the way, was a man who 
acted as conductor, porter and boot-black. Held, that 
defendant had not exercised due care in protecting its 
passengers while asleep. Money necessary for the pay- 
ment of the expense of a journey undertaken, which 
is carried in the trunk of a passenger, is part of his 
baggage, and, if lost while in the custody of a carrier 
for transportation, it is liable. Merrill v. Grinnell, 30 
N. Y. 594; Fairfax v. Railroad Co., 73 id. 167; 2 Redf. 
R. 59. But carriers do not undertake to carry and 
safely deliver the effects of travellers not delivered 
into their custody, and it cannot be held that money 
in @ passenger's clothing worn during the day, and 
placed under his pillow at night, is in the custody of 
the corporation which carries and furnishes travellers 
with berths in sleeping-coaches. Lewis vy. Sleeping- 
Car Co., 143 Mass. 267; 2 Ror. R. 987. The mere proof 
of the loas of money by a passenger while occupying a 
berth does not make out a prima facie case, and, to 











sustain a recovery, some evidence of negligence on the 


part of the defendant must be given. The negligence 
complained of is that none of the defendant’s em. 
ployees were continually on guard in the car in a pogi- 
tion to observe the movements of all persons in the 
passage-way between the sections. A corporation en. 
gaged in running sleeping-coaches, with sections sepa- 
rated from the aisle only by curtains, is bound to haye 
an employee charged with the duty of carefully and 
continually watching the interior of the car while 
berths are occupied by sleepers. Car Co. v. Gardner, 
3 Pennyp. 78. These cars are used by both sexes, of all 
ages, by the experienced and inexperienced, by the 
honest wad dishonest, which is understood by the car- 
riers, and though such companies are not insurers they 
must exercise vigilance to protect their sleeping cus. 
tomers from robbery. A traveller who pays fora berth 
is invited and has the right to sleep, and both parties 
to the contract Know that he is to become powerless to 
defend his property from thieves, or his person from 
insult, and the company is bound to use a degree of 
care commensurate with the danger to which passen- 
gers are exposed. Considering the compensation re- 
ceived for such services, and the hazards to which un- 
guarded and sleeping travellers are exposed, the rule 
of diligence above declared is not too onerous. Did 
the plaintiff give evidence which would have author- 
ized the jury to have found that the defendant did not 
discharge this duty to the plaintiff? The car in which 
the plaintiff rode was constructed with a passage-way 
through the center,with sections on each side, each sec- 
tion containing two berths. These sections were sepa- 
rated from each other by movable wooden partitions, 
and from the aisle by two curtains, which were closed 
when a berth was occupied. At one end of the car was 
a toilet for ladies, shut oft from the passage-way by‘a 
swinging door. On one side of the other end of the 
car was a toilet for gentlemen, opposite to which was 
the porter’s closet. A full view of the main aisle 
could not be had from all parts of the space at the end 
last described. The train stopped at eight cilies, to 
take up and set down passengers, staying at New 
Haven twelve minutes, and at Springfield four. The 
undisputed evidence is that the entire force employed 
on the sleeper, which ran over an important thorough- 
fare, and made frequent stops, was one man, who 
acted as conductor, as porter, and was also engaged 
for his own profit in blackening the shoes of the pas- 
sengers. Whetber this employee had that part of the 
sleeper which is for the common use of passengers and 
the servants of the corporation constantly in view dur- 
ing the trip is not shown by the evidence except infer- 
entially. The facts hereinbefore referred to—that the 
car ran over an important route, through and stop- 
ping at eight considerable cities; that but one person 
was employed on the car; the services rendered by 
him for the defendant, and those which he was at 
least permitted to render to passengers for his own 
profit—aflirmatively appear, and, in addition, it may 
well be presumed that he assisted passengers in enter- 
ing and leaving the coach at intermediate stations. 
The existence of these facts was not denied, nor was 
any explanation of them offered. The defendant gave 
no evidence. Under the circumstances the evidence 
was suflicient to put the defendant to proof of the care 
which it took of the occupants of the sleeper on this 
trip, and, in the absence of any explanation on its part, 
it was sufficient to require the question whether the 
loss was caused by the defendant’s negligence to be 
submitted to the jury. Second Division. Jan. 14, 1851. 
Carpenter v. New York, N. H. & UW. R. Co. Opinion 
by Follett, C. J. Affirming 3 N. Y. Supp. 952, Mem. 


CONTRACT — HIRING — ConsTRUCTION.—(1) Under & 
written contract providing that plaintiff shall travel 
over his route six times a year, paying his own eX- 
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penses, and that he shall receive from defendant a 
commission upon ‘all orders accepted from bona fide 
purchasers,” viz., on all goods “‘ sold to trade not here- 
tofore sold by us,’’ ten per cent; on all goods ‘to our 
regular trade,” five per cent—plaintiff is entitled to 
commissions on all orders made by purchasers on the 
live of his route, whether taken and forwarded by him 
ornot. (2) Plaintiff is also entitled to commissions on 
orders from responsible parties, whether accepted by 
defendant or not. Second Division, Jan. 14, 1891. Tay- 
lor v. Enoch Morgan’s Sons’ Co. Opinion by Haight, 
J. Affirming 1 N. Y. Supp. 293. 


CONTRACT — MARRIAGE BROKERAGE. — Money paid 
to a marriage broker may be recovered as obtained by 
constructive fraud, and the party who paid the money 
will not be regarded as in pari delicto with the mar- 
riage broker. The five learned judges who have deliv- 
ered opinions in the case have agreed that the con- 
tract between the parties was void, and this conclusion 
appears to be amply supported by authority. 1 Story 
Eq. Jur., $$ 260-264; 2 Pom: Eq. Jur., § 931; Will. Eq. 
Jur., p. 211; Bac. Abr. tit. ‘‘ Marriage and Divorce,” 
E; Fonb. Eq., bk. 1, chap. 4, § 10; Boynton v. Hub- 
bard, 7 Mass. 112; Crawford v. Russell, 62 Barb. 92. 
Judge Story, after discussing the grounds upon which 
courts of equity interfere in cases of this kind, says: 
“It isnow firmly established that all such contracts are 
utterly void, as against public policy.’’ And Chief 
Justice Parsons said, in Boynton v. Hubbard, supra, 
that “these contracts are void, * * * because 
they have a tendency to cause matrimony to be con- 
tracted on mistaken principles, and without the ad- 
vice of friends, and they are relieved against as a gen- 
eral mischief for the sake of the public.”” The doctrine 
that marriage brokerage contracts are void is the out- 
growth of the views and opinions of the English peo- 
ple upon the subject of the marriage relaticn, and the 
courts of England for upward of a century have uni- 
versally declared that the natural consequences of such 
agreements would be to bring about ill-advised, and in 
many instances fraudulent, marriages, resulting inevi- 
tably in the destruction of the hopes and fortunes of 
the weaker party, and especially of women, and that 
every temptation in the exercise of undue influence in 
procuring a marriage should therefore be suppressed. 
The defendant has however succeeded in the lower 
court upon the application of the rule that a court will 
not lend its aid to either of the parties to an illegal or 
fraudulent contract, either by enforcing its execution, 
if it be execatory, or by rescinding it if it be executed. 
Public policy has dictated the adoption of this rule, 
but it has its limitations, and when parties are not 
equally guilty, or when the public interest is advanced 
by allowing the more excusable of the two to sue for 
relief, the courts will aid the injured party by setting 
aside the contract and restoring him so far as possible to 
his original position. 1 Pom. Eq. Jur., § 403; 1 Story Kq. 
Jur., §300. It is not sufficient for the defendant to 
show merely that the other contracting party is parti- 
ceps crominis, but it must appear that both wre equal in 
guilt, unless the contract be malum in se, in which 
case the maxim ex dolo malo non oritur actio is of uni- 
versal application. This subject received very full 
consideration in the case of Tracy v. Talmage, 14 N. 
Y. 162, and it was there said, that unless the parties 
are in pari delicto as well as particeps criminis, the 
courts, although the contract is illegal, will afford re- 
lief to the more innocent party. Upon the application 
of this doctrine in Mount v. Waite, 7 Johns, 434, pre- 
miums paid for the insurance of lottery tickets were 
recovered, the plaintiff being held not to be equal in 
guilt with the defendants. In Wheaton v. Hibbard, 
20 Johns. 290, it was held that usurious interest paid 
by a borrower could be recovered independent of the 
statute, and that the maxim inter partes in pari delicto 





potior est conditio defendentis did not apply, as the 
law considered the borrower the victim of the usurer; 
and Lord Mansfield laid down the rule that in trans- 
actions prohibited by statute for the protection of one 
set of men from another set of men the parties are not 
in pari delicto. Browning v. Morris, Cowp. 790. See 
also Schrveppel v. Corning, 6 N. Y. 107-116. It will 
appear from an examination of the authorities upon 
this subject, a very few only of which are cited, that 
courts, both of law and equity, have held that two par- 
ties may concur in an illegal act without being deemed 
in all respects in pari delictu. In many such cases re- 
lief from the contract will be afforded to the least 
guilty party, when he appears to have acted under cir- 
cumstances of imposition, hardship or under influence, 
and especially where there is a necessity of supporting 
public interests or a well-settled policy of the law, 
whether that policy be declared in the statutes of the 
State or be the outgrowth of the decisions of the 
courts. Accordingly many cases may be cited where 
relief has been granted from contracts which partook 
of the character of marriage brokerage agreements. 
The cases are collected in Pomeroy’s Equity Jurispru- 
dence, in a note to section 931, in Fonblanque’s Equity, 
book 1, chapter 4, sections 10 and 11, and Bacon’s 
Abridgement, title ‘‘ Marriage and Divorce,” page 541 
et seq., and need not be cited here. In two of the cases 
referred to, money paid under the contract was recov- 
ered back. Smith v. Bruning, 2 Vern. 392; Goldsmith 
v. Bruning, 1 Eq. Cas. Abr. 90. Second Division, Jan. 
14, 1891. Duval v. Wellman. Opinion by Brown, J. 
Reversing 1 N. Y. Supp. 70. 


CRIMINAL LAW — MURDER — EVIDENCE — DEPOSI- 
TIONS—INSTRUCTIONS.—(1) On a trial for murder, it 
appeared that defendant and deceased, in company 
with others, had been drinking; that deceased re- 
fused to shake hands with defendant; that immedi- 
diately afterward defendant started to leave the oth- 
ers, but, after walking only about thirty feet, returned 
rapidly, with his bands in his pockets, and, drawing 
his right hand from his pocket, violently struck de- 
ceased in the neck with a narrow iron blade used for 
opening cigar boxes, causing his death; that defendant 
was somewhat intoxicated, but that he immediately 
went home, undressed and went to bed; that be was 
arrested within an hour, when his conversation showed 
that he knew he had committed a wrong. ‘There was 
no evidence of animosity between defendant and de- 
ceased, and no explanation of deceased’s refusal to 
shake hands with defendant. Held, that a verdict of 
murder in the first degree was warranted, and that the 
Court of Appeals would not order a new trial under 
the Code of Criminal Procedure of New York, section 
528, which authorizes it to do so, when the judgment 
is death, if it be satisfied that the verdict is against the 
weight of the evidence. People v. Driscoll, 107 N. Y. 
417; People v. Cignarale, 110 id. 23; People v. Lyons, 
id. 618; People v. Kelly, 113 id. 647; People v. Stone, 
117 id. 480. It does not confer upou the court power 
arbitrarily to grant a new trial whenever it thinks jus- 
tice may require it, but its jurisdiction in such a case 
is to be exercised according to settled rules of law. If 
there is a conflictin the evidence, or different infer- 
ences may be drawn therefrom, it is the province of 
the jury to weigh the evidence and determine the 
facts; and their determination should not be inter- 
fered with unless we can see that such determination 
was against the clear weight of the evidence or was in- 
fluenced in some way by passion. prejudice, mistake, 
perversion or corruption. (2) [t was proper to permit 
a physician and surgeon who had examined the fatal 
wound to testify as to how much force it would take 
to make such a wound with the instrument used by 
defendant. (3) Photographs of the place of the kill- 
ing, and of deceased's head and neck, showing the 
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wound, shown to be accurate, were admissible in evi- 
dence. Ruloff v. People, 45 N. Y. 213; Cowley v. Peo- 
ple, 83 id. 464; People v. Buddensieck, 103 id. 487; 
Archer v. Railroad Co., 106 id. 589. (4) A question 
asked of the justice before whom defendant was 
brought, svon after the killing, if he believed that de- 
fendant understood the situation, and what was trans- 
piring, was improper. (5) Exclusion of testimony of 
the same witness that defendant ‘‘appeared a little 
astonished ’’ was harmless. (6) An objection that the 
preliminary proof of diligence to find a witness was in- 
sufficient to authorize the reading of his deposition 
taken at the preliminary examination, under the Code 
of Criminal Procedure, section 8, subdivision 3, cannot 
be raised for the first time on appeal. (7) The four- 
teenth amendment to the United States Constitution, 
providing that no State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States, does not render applica- 
ble to prosecutions in State courts the sixth amend- 
ment to the Constitution of the United States, which 
provides that in all criminal prosecutions the accused 
shall enjoy the right to be confronted with the wit- 
nesses against him. There is no such provision in our 
State Constitution, but under the Bill of Rights (1 
Rev. Stat., p. 94, § 14) it was provided that in all crim- 
inal prosecutions the accused has the right to be con- 
fronted with all the witnesses against him. This was 
however a statutory evactment, and the Legislature 
could repeal or alter it. The provision in the Federal 
Constitution, as originally adpted, had reference only 
to prosecutions in the Federal courts, and had no ref- 
erence whatever to prosecutions in the State courts. 
Withers v. Buckley, 20 How. 84; United States v. 
Cruikshank, 92 U. 8. 542; Walker v. Sauvient, id. 90; 
Pearson v. Yewdell, 95 id. 294. But the learned coun- 
sel for the defendant claims that the sixth article has 
been made applicable to prosecutions in the State 
courts by section 1 of the fourteenth amendment of 
the Federal Constitution, which provides that ‘all 
persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the 
United States, and of the State wherein they reside. 
No State shall make or enforce any law which shali 
abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person 
of life, liberty or property without due process of law, 
nor deny any person within its jurisdiction the equal 
protection of the laws.’’ We do not think that this 
section has the effect claimed for it. It was never one 
of the privileges or immunities of a citizen of the Uni- 
ted States to be confronted with the witnesses against 
him ina State court. That was a privilege secured to 
him by the Federal Constitution, and, as we have 
seen, was confined strictly to the Federal courts. The 
section of the Criminal Code referred to does not at- 
tempt to interfere with any privilege or immunity 
which a citizen of the United States ever enjoyed un- 
der the Federal Constitution. All citizens, of what- 
ever race or color, are secured the right to be con- 
fronted with their witnesses in every prosecution in 
the Federal courts; but the States may modify that 
privilege in all prosecutions in State courts, provided 
that equal protection and due process of law be left to 
thecitizen. But, even if we are wrong in this con- 
struction of the fourteenth amendment, we think it is 
clearly settled by numerous adjudications that the 
right of the defendant to be confronted with the wit- 
nesses, within the meaning of the Federal Constitution 
and the Bill of Rights, was not denied to him. The 
evidence of the witness was taken in his presence, 
where he had the opportunity to cross-examine him, 
and where he did in fact cross-examine him; and thus 
he had all the protection that the Bill of Rights 
and the Constitution were intended to secure him. 
This constitutional provision was not intended to se- 








with the witnesses against him upon his final trial, but 
to protect him against ex parte affidavits and deposi- 
tions taken in his absence, as was frequently the prac. 
tice in England at an early day. It was never regarded 
as an invasion of the fundamental rights of an ac- 
cused person to read depositions upon his trial, if at 
some stage of his case he could be confronted with and 
cross-examine the witnesses to be used against him, 
In Cooley Const. Lim. (5th ed.) 389, the learned au- 
thor, speaking of this constitutional provision, says; 
“Tf the witness was sworn before the examining mag- 
istrate, or before a coroner, and the accused had an 
opportunity then to cross-examine him, or if there 
were a former trial on which he was sworn, it seems 
allowable to make use of his deposition, or of the min- 
utes of his examination, if the witness has since de- 
ceased, or is insane, or sick and unable to testify, or 
has been summoned, but appears to have been kept 
away by the opposite party;” and for this he cites 
numerous authorities. This precise question was un- 
der consideration in the case of People v. Williams, 35 
Hun, 516, and was disposed of in accordance with these 
views. See aiso Sullivan v. Haug, 46 N. W. Rep. 7% 
(Mich. Sup. Ct., Oct. 17, 1890). (8) The reading in evi- 
dence, on a trial for murder, of a deposition taken on 
the preliminary examination in defendant’s presence, 
when he had an opportunity to cross-examine the wit- 
ness, who cannot be found at the time of the trial, is 
not a denial of defendant’s right to be confronted with 
the witnesses against him. (9) A charge that ‘‘if the 
defendant, while in the possession of his faculties suffi- 
ciently to conceive a design, voluntarily and willfully 
did an act which had a direct tendency to destroy an- 
other's life, the jury would have the right to presume 
from that fact that he intended the natural conse- 
quences of his own act,”’ is correct. (10) A charge that 
if defendant, while in possession of his faculties, took 
deceased’s life with deliberation and premeditation, 
the law presumed that he intended to do so, is correct. 
It is, in substance, that if the prisoner was sufficiently 
in possession of his faculties to form an intent, and 
voluntarily and willfully did an act which had a di- 
rect tendency to destroy another's life, the jury woald 
have the right—not that they were bound to do so—to 
presume that he intended the natural consequences of 
his act; and this, we believe, is a correct statement of 
the law. It is quite true that the prosecution is bound 
to prove all the facts constituting the crime with which 
the prisoner is charged, and that the burden rests 
upon the people, from the beginning to the end of the 
trial, to establish beyond a reasonable doubt every fact 
essential to the conviction of the defendant; but this 
rule was not violated by the charge referred to. The 
jury were bound to find that the defendant was capa- 
ble of forming an intent, and that he did form the in- 
tent, and that he willfully and voluntarily dealt the 
blow; and they were permitted to infer or presume 
from these facts that he intended the fatal blow which 
he inflicted. The court did not lay down the rule that 
they were bound, as matter of law, to presume it, or 
that the law implied that the defendant intended the 
natural consequences of his act. Therefore the rules 
laid down in Stokes v. People, 53 N. Y. 164; People v. 
Baker, 96 id. 340; People v. Conroy, 97 id. 62, were not 
violated. In York's Case, 9 Metc. (Mass.) 103, Chief 
Justice Shaw said: ‘‘A sane man, a voluntary agent, 
acting upon motives, must be presumed to contem- 
plate and intend the necessary, natural and probable 
consequences of his own acts. If therefore one volun- 
tarily or willfully does an act which has a direct ten- 
dency to destroy another's life, the natural and neces- 
sary conclusion from the act is that he intended so to 
destroy such person’s life. So, if the direct tendency 
of the willful act is to do another some great bodily 
harm, and death in fact follows as a natural and prob- 
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able consequence of the act, it is presumed that he in- 
tended such consequence, and he must stand legally 
responsible for it. So, wherea dangerous and deadly 
weapon is used with violence upon the person of an- 
other, as this has a direct tendency to destroy life, or 
do some great bodily harm to the person assailed, the 
intention to take life, or do him great bodily harm, is 
a necessary conclusion from the act.’’ Jan. 13, 1891. 
People v. Fish. Opinion by Earl, J. 


EsTOoPPEL—PENAL BOND—SEAL.— Where a bond re- 
cites that it is ‘‘sealed with our seals,’’ a surety who 
knows the difference between sealed and unsealed in- 
stroments, reads the bond before signing, and gives 
it to the principal to be delivered to the obligee, is es- 
topped from denying that it was sealed by him, though 
in fact the seals were afterward affixed to the signa- 
tures by the principal without the knowledge of the 
sureties. Second Division, Jan. 14, 1891. Metropolitan 
Life Ins. Co. v. McCoy. Opinion by Follett, C. J. 
Reversing 41 Hun, 142. 


EXECUTORS AND ADMINISTRATORS — BONDS — RE- 
LRASE. —(1) The Code of Civil Procedure, section 2607, 
provides that where an execution issued upon a surro- 
gate’s decree against the property of an executor has 
been returned unsatisfied, an action to recover the 
sum uncollected may be maintained on his bond by 
the person in whose favor the decree was made. Sec- 
tion 2608 of the Code of Civil Procedure provides that, 
where letters have been revoked, the successor of the 
executor whose letters are revoked may sue upon his 
predecessor’s bond for any money or property received 
by the principal, and not duly administered by him. 
Held, that where the letters of one of two joint execu- 
tors are revoked, and he is afterward decreed to pay to 
the remaining executor the value of property wasted 
by him, the remaining executor may sue on the oth- 
er’s bond for the amount thus decreed to be paid, 
though no execution has issued on such decree. (2) 
Where the amount so decreed to be paid exceeds the 
penalty of the bond the sureties are chargeable with 
interest on the amount of the penalty only from the 
date of the decree, and not from the date when the 
letters were revoked, since the extent of the liability 
was not determined till the decree was entered. (3) 
Where one of two joint obligors in a bond is, on 
payment of less than half the amount due, released by 
the obligee by a written instrument which expressly 


-Tecites that it shall not be construed to release the 


other obligor, but shall operate only asa discharge of 
one-half the obligation of the bond, such release does 
not relieve the other obligor from liability up to one- 
half the penalty of the bond. Second Division, Jan. 
14, 1891. Hocd v. Hayward. Opinion by Bradley, J. 
Potter, J., dissenting. Modifying 1 N. Y. Supp. 566. 


JUDGMENT — FINDINGS.—Plaintiff sued defendant 
for damages for a trespass in cutting down a line fence 
and placing a new one entirely on plaintiff’s land, and 
also to require him to lower a dam which he had built 
above its lawful height. The issues were submitted to 
the court, which, on the second cause of action, found 
in favor of plaintiff, and entered judgment that the 
dam be lowered. On the first cause of action it found 
that the fence “is not upon plaintiff's land, but upon 
the line between plaintiff and defendant, and marks 
the same,” but refused to enter judgment in agcord- 
ance therewith, at defendant’s request. Held errone- 
ous, and that defendant was entitled to have judg- 
ment entered. Second Division, Jan. 14, 1891. Out- 
water v. Moore. Opinion by Vann, J. Modifying and 
affirming 47 Hun, 636. 


Lis PENDENS—RIGHT TO FILE—APPEAL—REQUI- 
SITES.—(1) Under the Code of Civil Procedure, section 
1670, allowing # plaintiff to file a lis pendens in an ac- 





tion affecting the title to laud, the General Term of the 
Supreme Court has no power two direct the lis pendens 
to be cancelled in an action seeking to charge lots with 
money wrongfully invested in them by defendant, ex- 
cept pursuant to section 1674, enumerating the causes 
for the cancellation of the potice. Mills v. Bliss, 55 N. 
Y. 139; Wilmont v. Meserole, 41 N. Y. Super. Ct. 274; 
Brainerd v. White, 48 id. 399; Niebuhr v. Schreyer, 13 
Daly, 546. (2) Where an appeal is taken, not from the 
order granting a new trial, but only from that part of 
it improperly directing the cancellation of the notice 
of the pendency of the action, appellant need not give 
the stipulation required by the Code of Civil Procedure 
of New York, section 191, subdivision 1, that, in case 
of appeal from an order granting a new trial, if the or- 
der is affirmed, judgment absolute shall be rendered 
against appellant. Second Division, Jan. 14, 1891. Be- 
man v. Todd. Opinion by Follett, C. J. Reversing 41 
Hun, 645. 


MARRIAGE—BOND FOR SEPARATE SUPPORT OF WIFE 
—EFFECT OF RECONCILIATION.— A wife, by reason of 
differences with her husband, left his house, went to 
reside with her father and brother, and sued for a 
limited divorce. After she had been gone about six 
months the suit was settled, and in consideration of 
$400 paid by the husband, the father and brother obli- 
gated themselves tosave him harmless from all further 
care and expense on her account. Held, thatthe bond 
was made in contemplation of a continued separation, 
and became a nullity when she subsequently returned 
to his house and lived in his family on the same foot- 
ing as she had done for several years before leaving, 
though this was not a full cohabitancy as man and 
wife. Articles of separation between husband and 
wife, in which another joins with her as trustee, al- 
though valid when made, are rendered void by pre- 
sumption by them of their conjugal relation. Shelthar 
v. Gregory, 2 Wend. 422; Carson v. Murray, 3 Paige, 
483. It is however urged that there was in this in- 
stance no reconciliation in the sense requisite to annul 
articles of separation; that at all events the court 
could not properly hold as matter of law that it was 
80, because there was evidence tending to prove that 
the husband did not consent to her return, and did not 
receive and fully cohabit with her as his wife. While 
there is evidence to that effect, it appears that his re- 
lations of cohabitancy with her were substantially the 
same as they were for considerable time before she left 
his house. There were no articles of separation in this 
instance, nor had the wife entered into any agreement 
to that effect with her husband. She was therefore, 
without the fault of the husband or of the defendants, 
at liberty to seek to make her busband’s home hers. 
The defendants had no right or lawful power to pre- 
vent her doing so, and any undertaking on their part 
to prevent the restoration of conjugal rights or rela- 
tions of the husband and wife would have been void 
as against public policy. They therefore had no right, 
against her consent, to take her away from the pleia- 
tiffs house. Her purpose evidently was to remain 
there, and he permitted her to do so. It is difficult to 
see how he could properly do otherwise. This view is 
as favorable to the contention of the plaintiff in that 
respect as can be taken. As between her and the plain- 
tiff it was the right of the wife to return to her hus- 
band’s house, and insist that it was her home, and it 
was his duty to provide for her there, unless by her 
conduct she had forfeited that right. This is not 
claimed. She was not required to respect any arrange- 
ment made between her husband and another party 
for her provision and care elsewhere. This was one of 
the contingencies which was not only not provided for 
hy the terms of the contract between the parties, but 
was not subject to the control of either. And when 
the resumption of her home witb the plaintiff could 
be considered permanent, a situation was produced 
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not provided for by the contract or within its contem- 
plation when it was made. ‘The situation was such 
that the plaintiff could realize no benefit from the un- 
dertaking assumed by defendants, and they were not 
required to attempt to induce her to leave her husband 
and go to their house to receive support, nor would 
they have been justified in seeking to do so without 
the consent of the husband. The consequence was 
that the contract, as represented by the condition of 
the bond, ceased to be effectually operative for the 
purposes of the burden or benefit of its performance 
for reasons resulting from the default of neither, pro- 
duced by a cause over which none of the parties to it 
had any control which they could legally exercise; and 
that situation, when accomplished, put an end to the 
contract and the obligation made pursuant to it, and 
the plaintiff was entitled to reimbursement of the con- 
sideration paid by him. Hildreth v. Buell, 18 Barb. 
107; Jones v. Judd, 4 N. Y. 412. It is however con- 
tended on the part of the plaintiff that the duty of the 
defendants to care for and support the wife and in- 
demnify the plaintiff from expense and liability in that 
behalf, was no less after her return to her husband 
than while she was living separate from him, unless 
their reconciliation was, as between themselves, com- 
plete, so that they fully resumed their conjugal rela- 
tions. This proposition is in disregard of the apparent 
relation and other considerations arising from it. It 
is however not entirely clear what is essential to recon- 
ciliation in its application to the present case if it did 
not exist between the plaintiff and his wife. It does 
not depend upon any particular degree of reciprocal 
affection or esteem. As between persons in such rela- 
tion, it may arise from appreciation and observance by 
them of their marital duty to each other. The hus- 
band and wife in this instance not only resided in the 
same house, and had done so for nearly six years at 
the time of the trial, but they during that time, with 
their children, ate at the same table. They were 
friendly and kind to each other, and with no apparent 
difference in that respect, occupied separate sleeping- 
rooms, as they had for two years before. The wife was 
partially blind, and in no condition to do housework, 
and the evidence tends to prove that she took no 
charge of it. It would be a stepin advance, without 
support of sound policy to hold, that as between the 
husband and third persons, the rights of the latter 
could not rest upon his apparent relations with his 
wife while they are living together. The husband, 
while living with his wife, may be treated by third 
persons as assuming the rights, duties and liabilities 
incident to the marital relation, and to a reasonable 
extent her authority to use his credit may be presumed 
in behalf of those not advised .o the contrary. Em- 
mett v. Norton, 8 Car. & P. 506; Keller v. Philips, 39 
N. Y. 351. And thisis not confined to actual neces- 
saries for herself, as is the case when the wife is justi- 
fiably living apart from him. The credit of the hus- 
band used by the wife under such circumstances might 
create, as against him, greater liabilities than those 
with which the defendants would be chargeable upon 
their undertaking. This is only one reason why the 
apparent relation between the plaintiff and his wife 
was not consistent with the performance of their cove- 
nant. They were not advised, by the plaintiff or 
otherwise, that it was other than it appeared to be by 
the fact that the plaintiff and his wife were living to- 
gether, and for the purpose of the question here, their 
apparent, in view of its uninterrupted continuance, 
must be deemed their actual relation. The situation 
is different from what it would have been if the wife 
had left the defendants’ house and went to a place 
other than the house of her husband to live. Then a 
question would have arisen which requires no consid- 
eration here. Shein that case would have resumed 
no relation to the plaintiff, which would have cast 





upon him, as between him and the defendants, any 
duty, apparent or real, to relieve them from the obli- 
gation they had assumed, as he did not undertake that 
she should remain at the house of the defendants. See. 
oud Division, Jan. 14, 1891. Zimmer v. Settle. Opinion 
by Bradley, J. Affirmiug 42 Hun, 653. 


MORTGAGE—FORFEITURE—RELIEF.— Where a morte 
gagee covenants with the mortgagor, after the mort. 
gage has become due, not to foreclose during her life. 
time, so long as no taxes or assessmeuts on the prop- 
erty remain unpaid for more than thirty days, the 
omission of the mortgagor to pay a sewer assessment 
of which she was not aware, but which she paid as soon 
as she learned of it, will not subject her to the loss of 
the benefit of the agreement, as equity will relieve her 
from the forfeiture entailed by her mistake. The 
power of a court of equity, in cases properly requiring 
it, will be exercised to relieve a party against for- 
feitures and from penalties, and this is upon the prin- 
ciple of equity jurisprudence that a party having a 
legal right shall not be permitted to avail himself of it 
for the purposes of injustice or oppression. The doc- 
trine was applied to relieve a mortgagor from the for- 
feiture to which he was subjected, and an obligor 
from the penalty with which he was chargeable, by the 
common law, on default. It is also not only available 
to cases of leases where forfeiture of the term and en- 
try are provided for as the consequences of non-pay- 
ment of rent on the day it becomes due, but is ex- 
tended to other cases, aud more especially to those 
(although not necessarily confined to them) where the 
default resulting in forfeiture is in the payment of 
money, as in such case adequate compensation can be 
made. 1 Pom. Eq. Jur., 8§ 433, 450, 451. This relief 
will not be afforded in cases where the default and for- 
feiture have been occasioned by the willful neglect of 
the party seeking it. Nor will it ordinarily be given 
where the breach is of a condition precedent, although 
that rule may not be without exception. In the pres- 
ent case the default was in the performance of a con- 
dition subsequent, because the right of the plaintiff 
under the contract vested on its delivery subject to 
the provision that it should be avoided or rendered in- 
sufficient by a subsequent breach of the conditions, or 
any of them, upon the observance of which the de- 
fendant’s right given by the contract depended. And 
the defeat of such right by her default, which the 
plaintiff by this action seeks to make available for the 
foreclosure of the mortgage, would result in a for- 
feiture from which, or the consequences of it, the court, 
upon the principle before mentioned, may have re- 
lieved the defendant, if in other respects she was 
entitled to the interposition of its equitable powers for 
that purpose. The stipulation of the plaintiff's agree- 
ment essentially differs in its nature and object from 
a provision in a mortgage to the effect that the princi- 
pal sum shall become due on a specified default in the 
payment of interest as provided by it. In the latter 
case provision is so made for the time when the prin- 
cipal sum may become due, and that time is regulated 
by an event which may or may not occur, so far as it 
is dependent upon the default of the mortgagor. The 
consequence so produced is not deemed a forfeiture. 
The result is maturity of the principal debt at the 
time, not definitely fixed, when the mortgage is made, 
but specifically stipulated for in that instrument. And 
in such case the court, as a rule, will not grant relief 
to the mortgagor from the effect of his default when 
nothing is done on the part of the mortgagee to render 
it unconscionable for him to avail himself of it. Noyes 
v. Clark, 7 Paige, 179; Malcolm v. Allen, 49 N. Y. 448; 
Bennett v. Stevenson, 53 id. 508. But the case at bar 
must be considered and determined in the light of the 
undisputed facts and circumstances under which the 
agreement was made, and in reference to the purpose 
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represented by it. The money secured by the mort- 
gage was due at that time. The parties made no stipu- 
lation modifying the terms of the bond and mortgage, 
nor in terms extending the term of payment, although 
the right to pay it would exist while foreclosure was 
suspended. Payment evidently was not contemplated. 
Nor was the mere extension of the time of payment of 
the mortgage debt the object or purpose of the agree- 
ment. And the conditions which the defendant was 
required to perform were independent of such debt, 
and did not embrace the payment of any part of it. 
The purpose was to obtain and give protection to the 
defendant’s estate, consisting of her equity of re- 
demption, that she might have the beneficial enjoy- 
ment of it during her life, subject only to certain con- 
ditions to be by her performed. The primary purpose 
of the arrangement represented by the agreement was 
to secure to Mrs. Anderson for such time, so far as it 
would have that effect, the estate she then had in the 
premises, which could not be retained by her without 
the suspension of the foreclosure of the mortgage. The 
effect therefore given to her default by foreclosure of 
the mortgage would be the forfeiture of her estate in 
the premises, and no less so under the circumstances 
than would be that of a tenant of his term, by entry 
of his landlord for non-payment of rent pursuant toa 
provision in the lease. In Giles v. Austin, 62 N. Y. 486, 
which was a case of that character, Judge Rapallo, in 
delivering the opinion of the court, said: ‘*The cases 
in which relief has been denied are either where the 
lessee has willfully committed some affirmative act in 
violation of his covenant, or been guilty of some de- 
fault, the precise damages for which cannot be ascer- 
tained by any rule. But, where the covenant is simply 
for the payment of money, the forfeiture is regarded 
as security merely for such payment, and equity will 
not allow it to be enforced after the party has ob- 
tained all that it was intended to secure to him.” So 
in the present case the purpose of the condition, sub- 
ject to which the right of the defendant was taken and 
to be held under the agreement, was not to permit the 
increase of the amount of the prior mortgages by the 
accumulation of interest upon them, or to allow 
charges for taxes or assessments to remain on the 
premises. This was the extent of the requirement, 
and it may necessarily be supposed that the conse- 
quences which the contract permitted to result to her 
from default were intended to secure the accomplish- 
ment of such purpose. The case, so far as relates to 
the nature of the agreement and its object, comes 
within those to which the equitable doctrine before 
mentioned may properly be applicable. De Forest v. 
Bates, 1 Edw. Ch. 393; Atkins v. Chilson, 11 Mete. 112; 
Hagar v. Buck, 44 Vt. 285. Second Division, Jan. 14, 
1891. Noyes v. Anderson. Opinion by Bradley, J. 
Follett, C. J.; and Parker, J., dissenting. Reversing 1 
N.Y. Supp. 5. 





MUNICIPAL CORPORATION—STREET IMPROVEMENTS 
‘INJUNCTION TO CITY OFFICERS.—A judgment, in an 
action by the owners of property assessed for street 
improvements, restraining the city officers from pay- 
ing out any money in pursuance of the contract for 
the improvements, which provides that the contractor 
should be paid semi-monthly as the work progressed, 
at the discretion of the city council, on the estimate of 
the city engineer, cannot be sustained where the only 
finding as to wrong-doing by the city officers is that 
the engineer improperly recommended payment, but 
there is no finding that the council had adopted the 
recommendation, or were about to do so, or that the 
Officers charged with drawing the warrants had or 
Were threatening to do any improper act. Second Di- 
Vision, Jan. 14, 1891. Union Cemetery Ass'n v. City of 
i Opinion by Brown, J. Reversing 42 Hun, 








RAILWAY — ELEVATED — AUTHORITY TO BUILD.— 
The General Railroad Act of New York of 1850, and 
its amendatory and supplementary acts, do not an- 
thorize a company organized tbereunder to build an 
elevated railway through the streets of a city. Follow- 
ing Rapid Transit Co. v. Dash, 123 N. Y.—. Second 
Division, Jan. 14, 1891. Schaper v. Brooklyn & L. I. 
Ry. Co. Opinion by Parker, J. Affirming 42 Hun, 
57, Mem. 


SPECIFIC PERFORMANCE—DAMAGES—CONTRACT FOR 
MINING LEASE—HARD BARGAINS.-—(1) In an action for 
specific performance of a contract to make a lease giv- 
ing plaintiff a right to take iron ore from a mine 
twenty-five feet below defendant’s working, where 
proof was given that the mine could not be profitably 
worked in that manner, and the court found as facts 
that the earth would be liable to fall in, thus interfer- 
ing with defendant’s part, and injuring the value of 
the mine, and that the lease would probably result in 
trouble and litigation, it was within the court’s discre- 
tion to refuse specific performance, and award dam- 
ages in lieu thereof. (2) Where plaintiff asked both 
damages for a breach of the entire contract and spe- 
cifc performance as to the lease as part thereof, de- 
fendant was entitled to prove the above facts, without 
specially pleading them. (3) The fact that the cor- 
poration which made the contract had sold the mine 
to its co-defendant did not prevent it from making the 
defense above set out. (4) Equity will not relieve one 
from a hard and unconscionable contract for the sale 
of iron ore, which he was forced to make by business 
necessity, but which he entered into without fraud or 
deception. Jan. 13,1891. Miles v. Dover Furnace /ron 
Co. Opinion by Finch, J. Affirming 6 N. Y. Supp. 
955. 


WATER AND WATER-COURSES—DAMS—OVERFLOW— 
REMEDIES.—(1) Where a canal company constructs a 
dam across anatural stream, which flows down through 
plaintiff's land, and discharges the water thereby de- 
tained in larger amounts than the stream will carry, 
causing the same to overflow the land, it is guilty of a 
trespass, and liable for the injuries caused thereby, 
though it was authorized to construct the dam, and 
the same was constructed in a proper manner. St. 
Peter v. Denison, 58 N. Y. 416; Noonan v. City of 
Albany, 79 id. 480; Sipple v. State, 99 id. 284; Vernum 
v. Wheeler, 35 Hun, 53; Scriver v. Smith, 100 N. Y. 
471; Manufacturing Co. v. State, 104 id. 562. (2) The 
provisions of the charter of the defendant company 
(Laws N. Y. 1823, chap. 238, § 10), giving the right of 
summary application toa jury to assess damages, do 
not deprive plaintiff of his remedy for the trespass by 
suit at law or in equity. Jan. 13, 1891. McKee v. Dela- 
ware & H. Canal Co. Opinion by O’Brion, J. Affirm- 
ing 4 N. Y. Supp. 753. 


WILL—EXPECTANT ESTATES — RIGHT TO ALIENATE. 
--A devise to one in fee, if he survives his wife, or has 
a child that lives to the age of twenty-one, but failing 
these contingencies, then over to another, gives the re- 
mainderman an expectant estate, within 1 Revised 
Statutes, part 2, chapter 1, title 2, section 8, defining it 
to be one where the “right to possession is postponed 
to a future period,’’ which, by section 35 of the same 
chapter, he may alienate by deed or otherwise. Ham 
v. Van Orden, 84 N. Y. 257. Judge Danforth, in the 
opinion in thet case, says: ‘“‘It does not seem neces- 
sary to determine whether an interest at once vested 
in her, or whether time, and the happening of the 
specified event, were of the substance of the gift, and 
prevented it from vesting until the event nappened. 
In either case, she acquired an interest (1 R. S., p. 723, 
pt. 2, tit. 2, chap. 1, art. 1, § 10), although the right of 
possession was postponed toa future period, and de- 
pended upon the contingency of the death of Wessel 
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without children. This did not prevent the creation 
of the estate but rendered it liable to be defeated. Id., 
p. 725, §31. It was an estate in expectancy (id., § 9) 
however, and could not be destroyed by any alienation 
or otheract of Wessel or his trustee (id., § 32), and upon 
his death without children, would become absolute in 
the plaintiff. It was therefore alienable by her to the 
same extent as if in possession (id., § 35), and whether 
it be deemed vested or contingent.’’ Moore v. Littel, 
41 N. Y. 66; Crooke v. County of Kings, 97 id. 421; 
Hennessy v. Patterson, 85 id. 91; Nellis v. Nellis, 99 
id. 505. And estates in expectancy are divided into 
future estates and reversions. §$10,supra. “‘A future 
estate is an estate limited to commence in possession 
at a future day, either without the intervention of a 
precedent estate or on the determination, by lapse of 
time, or otherwise, of a precedent estate, created at 
the same time.” Crooke v. County of Kings, 97 N. Y. 
449. ‘* Future estates are either vested or contingent. 
They are vested when there is a person in being who 
would have an immediate right to the possession of 
the lands upon the ceasing of the intermediate or pre- 
cedent estate. They are coutingent when the person 
to whom or the event upon which they are limited to 
take effect remains uncertain.’ § 13, and 97 N. Y., 
supra; Beardsley v. Hotchkiss, 96 id. 203-214. From 
these definitions and characteristics of estates, it fol- 
lows that John C. had an estate in possession and in 
fee, until the happening of at least one of the events 
specified in the will of Stephen, and Joseph also had a 
future expectant estate in the same one-third, if said 
events or contingencies should not happen, and the 
estates of both of them were created at the same time, 
and under the will of Stephen, their father. Second 
Division, Jan. 14, 1891. Griffin v. Shepard. Opinion 
by Potter, J. Affirming 40 Hun, 355. 
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CORRESPONDENCE. 








EXPLANATION FROM Mr. OwEN WISTER. 
Editor of the Albany Law Journal: 

The notice of the February Green Bag, which you 
give in your number of the 28th February, leads me 
to say a word in explanation of the brevity with which 
Black and Sharswood are noticed. Sketches of both 
these chief justices, with page portraits, were pub- 
lished in earlier numbers of the Green Bag. I men- 
tioned this on page 87 of my article, and I might have 
added that it was a matter of much regret to find my- 
self precluded from writing at length about two such 
distinguished individuals. 

Yours truly, 
OweEN WISTER. 

402 WALNUT St., PHILADELPHIA, March 2, 1891. 


—_——_»___—_—_ 
REVISION OF CORPORATION LAWS. 


69 WALL St., New YorkK Cry, 
March 2, 1891. 


To the Bench and Bar of the State of New York, and to 
all others interested in the improvement of the laws re- 
lating to corporations : 


The New York State Bar Association under a resolu- 
tion adopted at its last meeting, appointed the under- 
signed a committee on the improvement of corporation 
laws, with especial reference to the revision now in 
progress. The first general enactments, which consist 
of the Laws of 1890, chapters 563 to 567, inclusive, go 
into effect May 1, 1891. The committee would there- 
fore respectfully request that suggestions be made 
looking toward the amendment and improvement 
thereof. Such suggestions should be sent to the chair- 
man of this committee at his address, No. 69 Wall 





—— 


street, New York city, not later than March 15, go 
as to allow time for the committee to consider such 
suggestions and have such conference with the com- 
missioners on revision as may be advisable before the 
first enactments go into effect. 
Yours respectfully, 
DANIEL 8. REMSEN, 
Chairman, 69 Wall St., N. Y. 
JAMES F. GLUCK, 
Buffalo. 
Stuon W. ROSENDALE, 
Albany. 
MarTIN L. STOVER, 
Amsterdam. 








NOTES. 

UR American cousins are an ingenious people and 
prone to give a trial to all sorts of legal and legisla- 
tive experiments. Systematic atterapts have been made 
and held up for our imitation to give effect to the reme- 
dial element in judicial punishments to a greater ex- 
tent than ever entered the minds of English law-mak- 
ers. We commend to the consideration of Sir Wilfrid 
Lawson and Cardinal Manning the course taken by the 
judges of the Circuit Court of Ohio in the case of Scott- 
Huff v. B. F. Dyer, warden of the Ohio Penitentiary, 
decided last September. The plaintiff was sentenced 
in January, 1880, to a term of five years’ imprisonment 
for assault with intent to rob. He was confined until 
October, 1883, when the governor granted him a pardon 
on the condition “ that he shall abstain from the use 
of intoxicating liquor asa beverage.” The plaintiff was 
set at liberty, and observed the condition to the end 
of January, 1885. But in 1890 he indulged in alcohol, 
and was incarcerated for breach of the condition. He 
was released however on a habeas corpus, on the 
ground that no time having been limited in the condi- 
tion, a constructfon must be adopted favorable to 
liberty, and the condition could only be read as ex- 
tending over the period of the original sentence. The 
judges however seem to have entertained no doubt 
that a condition of this kind would have been valid.— 

London Law Journal. 


They are supposed todo some things better in France 
than in England, but so far as the delays and expenses 
of legal process are concerned the two countries stand 
in much the same position. A gentleman who lived 
at Neuilly travelled for years daily between that sub- 
urban locality and the Madeleine by tramway. He 
was a great favorite with the drivers and conductors, 
to whom he gave pourboires frequently, in addition to 
presents at the New Year. Three years ago he died, 
bequeathing to the drivers and conductors of his 
favorite tramway line the sum of £1,600, which meant 
£40 to each employee, there being forty men thus en- 
gaged. The deceased's family however attacked the 
will,and the case went before the law courts. For 
three years counsel and solicitors have debated and 
argued, but at last the proceedings have come to an 
end, the court holding that the legacy was valid and 
duly executed. On the 5th instant, the forty tramway- 
men concerned received a circular informing them of 
this fact, and asking them to call at the office to re- 
ceive their share of the money. When they did 80 
they were told that instead of the original £40 each one 
was entitled to only 6s. 9d., all the rest of the money 
having gone in costs! As they took this miserable 
remnant of their deceased benefactor’s munificence 
some of them remarked that it was well the suit had 
ended now, or else, instead of even getting even 6s. 94., 
they might have been called upon to contribute some 
thing out of their own pockets to enable the lawyers 
to plead and counter-plead.—Jrish Law Times. 
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CURRENT TOPICS. 





N the famous case of Read v. Bishop of Lincoln, 
| recently decided in the English Probate Divis- 
jon, and involving the legality of sundry ritualistic 
acts of worship, the head-note is amusing reading. 
It is as follows: 


“A bishop of the Church of England was charged with 
having committed offenses against the law ecclesiasti- 
eal while officiating as principal celebrant at the ser- 
vice of holy communion. As to the first charge that 
the respondent permitted lighted candles to be used on 
the communion table when not required for the pur- 
pose of giving light, eld, that the mere fact that two 
lighted candles, not required for the purpose of giving 
light, were kept standing on the table continuously 
through the service did not constitute a breach of the 
law. As to the charge of allowing water to be mixed 
with the sacramental wine, and administering the 
wine and water suv mixed to the communicants, held, 
that mixing water and wine in and as part of the ser- 
vice was unlawful, and that the use of a cup contain- 
ing water and wine mixed beforehand was not an 
ecclesiastical offense. As to the charge of standing 
during the communion service down to the ordering 
of the bread and wine on the west side of the table 
aud not on the north side thereof, held, that the act 
above described was not illegal. As to the charge of 
performing the manual acts while standing in such a 
position that they could not be seen by the communi- 
cants, Yeld, that the manual acts must be performed 
soasto be visible to the communicants. As to the 
charge of permitting the hymn Agnus Dei to be said 
orsung immediately after the prayer of consecration, 
held, that this was not an illegal addition to the 
service. Asto the charge of making the sign of the 
cross during the absolution and the benediction, 
held, that this action was a ceremony additional to 
the ceremonies of the church, and was unlawful. As 
tothe charge of pouring the water and wine into the 
paten and chalice and drinking the said water and 
wine as part of the service, held, that.the doing of the 
acts complained of by themselves was |._ + qg ceremony, 
and that having been done after the benedicyion, and 
not as part of the service, they were not un ~ful.” 

sav’ 


Here indeed are many differences ‘twixt twe.,3)¢- 
dum and tweedle-dee, and ingenious evasions of +pe 
ecclesiastical law. It excites wonder among the 
people of this country that the English of these days 
will longer tolerate such an institution at the public 
expense. If men want such tom-foolery let those 
who want it pay for it, and not compel dissenters to 
help to keep it up. It seems queer to us democrats 
that Mr. Gladstone should be investing £12,000 in 
4 benefice, but it is apparently a good piece of prop- 
erty, and although he was a Tory half a century 
ago, he. has always been a consistent churchman, 

and even then condemned grants of public money to 
dissenting bodies, for w hich | he was soundly cudgeled 
by Macaulay. The reading of this head-note makes 

US more than ever contented with the Wisconsin 
condemnation of the reading of the Bible in the pub- 
lic schools as an act of worship. 


Vor. 43 — No. 11. 








Until very recently it was supposed that the action 
of the brakeman against his railroad for a personal 
injury incurred by his slipping on the ice along the 
track took the prize for coolness, but a late case in 
England crowds it hard, if it does not displace it. 
The plaintiff was a scholar in a parish school; she 
was injured on the head by the fall of a blackboard 
during recitation; she sued the vicar; but it was 
held that the accident was not evidence of negli- 
gence on the part of the teacher, and that if the 
teacher had been negligent the vicar would not have 
been liable. Lord Esher, M. R., and two others 
wrote opinions, Kay, L.J., said: 


‘Tt has been sought to liken the case to that of Scott 
v. London Dock Company, 3 H. & C. 596, in which a 
sack which was being hauled up over a public road 
into a warehouse fell, and injured a person who was 
lawfully using the road. In that case it was held that 
negligence must be presumed, but there is no com- 
parison between that case and this one. To say that 
every accident in a school is to be likened to that, and 
to say that there must be negligence whenever an ac- 
cident happened, is a contention quite untenable. It 
is not a dangerous thing to use a black board. It seems 
that the schoolmistress, in the absence of one of the 
teachers, employed a girl to give lessons; the girl put 
the black board on an easel, and the evidence is that 
soon after her leaving the easel the board fell. What- 
ever was the cause of the board falling it could not be 
at the highest more than the negligence of the girl. It 
does not appear who put the pegs in, so that the only 
negligence on her part that could be possibly relied on 
would be the putting up of the board without first see- 
ing that the pegs fitted tight. Ido not think she could 
be held liable for that; but, even if she were negli- 
gent, that would not make the defendant liable. Rider 
was clearly not his servant.” 


Probably the problem in question was thoroughly 
beaten into the girl’s head. 


It seems that the Mennonites, an offshoot of the 
Anabaptists, some of whom are found in Ohio and 
Pennsylvania, object to serving on juries, on the 
ground that Christ said, ‘‘ Judge not, that ye be 
not judged.” At the February term of the Allen 
county, Ohio, Common Pleas, the Weekly Law Bul- 
letin says, Joseph Steiner, a member of this sect, was 
fined $10 and imprisoned ten days for refusing to 
be sworn asa grand juror. After he had satisfied 
the penalty, he published the following defense of 
his course: 


“ Freedom of thought, conscience and action is guar- 
an‘eed every citizen by the Constitution, and the lack 
of sNch freedom has been the cause of all the wars our 
natiows yver knew. With me it is a matter of con- 
scienéy, and not of contempt, that I refuse to judge 
my fello.;,men, whose faults and failures,in greater 
or less des, se, mingle in the lives of all. Christ said: 
‘ Judge no®est ye may be judged.’ All men are hu- 
man, and “ve difference between the best and the 
worst of men ,@ less than is generally supposed. The 
judge on the ygneh, the criminal in the dock, have 
each the same peer sions, the same conflicts, the differ- 
ence being only” u degree. ‘Do unto others as you 
would they should do unto you,’ is good enough for 
me. I honor and respect our government and laws. I 
likewise honor and respect all men who may be called 
upon to enforee these laws, so far as they accord with 
the Divine law. Christ in substance says: ‘What is 
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right is law, and what is not law ought not to be 
obeyed.’ I willingly pay my full share of taxes, and 
with pleasure contribute to lessen every burden of our 
country, in so far as it does not interfere with my con- 
science and creed. Christ, our Lord, Saviour and Re- 
deemer, never did an act that would cause Him re- 
morse of conscience. He was born a prince of peace, 
and we, His children, likewise. To exercise freedom 
of conscience and freedom of action, the Pilgrim 
Fathers sought the desolate shores of Massachusetts, 
and to their eternal vigilance is due many of the privi- 
leges and blessings we now enjoy; and all I ask is the 
privilege to serve my God as freely and faithfully as 
they did theirs. I desire also to thank those who vis- 
ited me, and the officers and prisoners for their kind- 
ness. With malice toward none, and with charity for 
all, lam respectfully yours.” 

If Mr. Steiner had been summoned on a petit jury 
he would have been more logical, for such a jury 
passes judgment, but a grand jury does no more 
than recommend that certain cases shall be submit- 
ted to the petit jury for judgment. It seems unwise 
however to punish men for such religious convic- 
tions, so long as they are not immoral or dangerous. 
Indeed it would seem that one ought rather to be 
applauded for alleging religious convictions as an 
excuse, when so many sneak out of the duty by 
lying, perjury and bribery. A little more severity 
toward the latter class would be a more wholesome 
example. After all, the Mennonite tenet is not so 
silly as the refusal of Quakers to be sworn, on the 
ground that Christ said, ‘‘Swear not at all,” and 
yet the latter is respected by the courts. 


From an excellent address delivered by Judge 
Seymour D. Thompson before the I’linois State Bar 
Association, published in full, with a portrait, in the 
Chicago Legal News, we extract the following, of 
striking interest: . 


“There is scarcely room for doubt that an appoint- 
ive judiciary is, on the whole, better than an elective 
judiciary; there is just as little room for doubt that if 
the proposition were to-day submitted to the people of 
Illinois, of electing all Federal judges by the popular 
vote, it would be carried by an overwhelming majority. 
A few years ago, a proposition to appoint, instead of 
shooting. the judges, was submitted to the people of 
New York, and it was voted down by a very great 
majority. If the proposition to amend our judicial in- 
stitutions so as to make the Federal judiciary elective 
instead of appointive, is once seriously discussed be- 
fore the people, nothing can stay the growth of that 
sentiment; and it is almost certain that every session 
of the Federal Supreme Court will furnish material to 
stimulate its growth. It is assumed that no constitu- 
tional amendment is necessary to make the Federal 
judiciary elective. The Constitution of the United 
States does not prescribe the manner in which t'.ey 
shall be chosen. I[t merely prescribes that thev faall 
hold their office during good behavior, and the gtheir 
compensation shali not be diminished during’ their 
coutinuance in office. Const. U. S., art. 3, § 1.” 


We should be very glad if our learned bro‘ ser would 
point out to us, in the American Law Rxx ew, a sin- 
gle democratic community in which he believes the 
system of appointment has proved s’'perior to the 
system of popular election. We n*ier have heard 
of any, and we do not believe that tie judges elected 
in this State since 1846, hundreds in number, could 
have been equalled in ability and integrity by the 
same number appointed by the governors and Sen- 
ate. Perhaps now and then a superior one might 
have been appointed, although we doubt that; but 








we feel sure that the average could not have beep 
equalled, Recollect that our greatest judges during 
this period have not only been elected by the people, 
but have been active and strenuous politicians, as 
for example, Church, Allen, Grover, Peckham, Fol- 
ger, Earl. In the matter of the Federal judiciary it 
would of course be difficult and inconvenient to have 
the judges elected at large. 








Our friend, The Independent, was in a state of 
righteous indignation last week, and appeared to 
have lost sight of the judgment of hell-fire de. 
nounced in Scripture against him who called his 
brother names. Not to speak of purely political 
matters, the critic said that Governor Hill acted 
‘* like a fool” in denying Governor Bulkeley’s requi- 
sition, and called him a ‘‘demagog;” that the Kan. 
sas farmers who ‘‘ want credit,” ‘‘ are simply unmit- 
igated fools” in their recent action; that a bill in 
the New York Senate to forbid the employment of 
machinery in the State prisons is a ‘‘ silly game;” 
that the appeals in murder cases to the Federal 
Supreme Court are a ‘‘ great shame” and “ tricks;” 
that in the mutual murder of the two calf-suitors in 
Texas the world is “rid of two fools.” We do not 
know that we seriously disagree with our friend, but 
we should have expressed our sentiments in that 
mild and exquisitely conciliatory manner which is 
one of our prominent characteristics. 


The great struggle of the nineteenth century is 
to get free advertising. The following circular 
exceeds in impudence any thing we have ever before 
received : 


‘* We propose to send you the —— Magazine in 
exchange for liberal monthly notices during this year. 
We shall also send you advance sheets from which you 
may select parts of articles which will appear in the 
magazine. We of course prefer that you write your 
own criticism of the magazine, but will furnish you 
one ready prepared which you can use if you so desire. 
We send the March number and shall continue to send 
them if we receive marked copies of your paper con- 
taining notices of the magazine each month, otherwise 
we shall be obliged to discontinue the exchange.” 


This enterpy:.sing publisher proposes for $3 a yearto 
get as r-any hundred dollars worth of advertising. 
a 





y w e understand the proposed amendments to the 
Qvnstitution, as to the Court of Appeals, will be 
aiscussed before the Assembly judiciary commit 
tee, Tuesday, March 17, at 3 Pp. m., in the library 
room of the Assembly or Senate. Every lawyer 
who can should be present. 





NOTES OF CASES. 





N Skoglund v. Minneapolis St. Ry. Co., Supreme 
Court of Minnesota, February 13, 1891, plaintiff 
and his wife were at the same time injured in their 
persons by the same alleged act of negligence of the 
defendant. Held, that a recovery by plaintiff for 
the injury to his person is no bar to an action by 
him to recover for loss of the society and servicesof 
his wife, and for expenses in effecting her cure 
caused by the injury to her. The court said: “We 
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think the decision of the court below was errone- 
ous, not because one action was to recover for an 
injury to what are termed the absolute rights of 
plaintiff, and the other for injury to his relative 
rights, or rights he possessed by reason of his rela- 
tion to his wife, but because his right to recover in 
this case will depend on a different state of facts 
from those which would sustain a recovery in the 
other case. In the action for injury to himself all 
he needed to show in order to recover nominal dam- 
ages at least, was the negligence of the defendant, 
and the consequent injury to himself. But proof of 
the negligence and injury to the wife would not 
sustain the husband’s action in this case. The 
cause of action which those facts alone show belongs 
tothe wife. Those facts go to make up the hus- 
band’s cause of action, but alone they are not 
enough. In addition to them there must exist the 
fact that by reason of the injury so caused he has 
been deprived of her society or services, or has been 
put toexpense. Such loss is of the substance of 
his cause of action. As said in Todd v. Redford, 11 
Mod. 265: ‘ Husband and wife cannot join in assault 
and battery per quod consortium amisit, for the per 
quod in such case is the gist of the action.’ In other 
words, the gist of the husband’s cause of action on 
account of an injury to his wife is not the injury 
itself, but the consequence of the injury in depriv- 
ing him of his common-law right to her society or 
services, or in imposing on him the common-law 
duty to care for her. A case may easily be imagined 
where, for an injury to her person, a cause of action 
—a technical cause of action at least — would 
instantly accrue to the wife, but where none would 
ever accrue to the husband, for the reason that 
none of the above injurious consequences to his 
relative rights would follow. Where a cause of 
action arises from a wrongful injury, it arises at 
once; and in such case the subsequently-ascertained 
or developed consequences of the injury are items 
that might exist without them. But in an action 
by a husband on account of an injury to his wife 
the consequences of loss of her society or services 
are not items of damages pertaining to an already- 
existing cause of action, or to a cause of action 
which might exist without them, but they are essen- 
tial to the cause of action itself, which cannot arise 
until such consequences have followed the injury. 
If it could be said that the plaintiff's cause of action 
in his first action arose upon the negligence alone, 
then all the injurious consequences of that negli- 
gence, the injury to his person, the loss of his wife’s 
society and services, caused by the injury to her 
person, might be regarded as items of damage in 
that cause of action. But no cause of action could 
accrue upon the negligence alone. That cause of 
action accrued only upon injury to his person caused 
by the negligence, and when they concurred, his 
cause of action was complete. The loss of his wife’s 
services had no connection with that injury. That 
cause of action was not a consequence of it, and not 
an item of damage pertaining to it. His right to 
recover for such loss was independent, and would 





have existed had that cause of action not accrued. 
We have been able to find but two cases in the 
United States analogous to this. In Railroad Oo. 
v. Chester, 57 Ind. 297, the plaintiff had joined in 
one count a cause of action for an injury to himself 
with a claim for damages for loss of services of his 
wife, and for expenses in healing injuries to his 
child, the three having been injured at the same 
time by the same negligence of defendant. On 
defendant’s motion to require plaintiff to state the 
separate claims for damage in separate counts or 
paragraphs, the Supreme Court held the motion 
properly denied, saying: ‘It seemstous * * * 
they would really constitute but a single cause of 
action.’ Town of Newbury v. Railroad Co., 25 Vt. 
377, was an action by the town to recover damages 
it had been compelled to pay for an injury to the 
person caused by a defect in a highway which, as 
between it and the town, defendant was under a 
duty to keep in repair. Husband and wife were at 
the same time injured in consequence of the defect. 
The husband sued the town for the injury to him- 
self, recovered judgment, which the town paid, and 
sued and recovered against defendant for that. The 
husband also sued the town and recovered judgment 
on account of the injury to his wife, and the town 
paid it, and sued defendant for it. The defendant 
pleaded in bar the former recovery against it. 
Speaking of the recovery against the town on 
account of the injury to the wife, in reference to the 
recovery for injury to the husband, the court, Red- 
field, C. J., said: ‘For it is as much a distinct mat- 
ter as if the persons had been strangers to each 
other, and as much, I think, as if the persons had 
been injured at different times, by reason of the 
same neglect of defendant.’ The two cases seem 
directly opposed to each other, though neither is 
particularly satisfactory as an authority. So far as 
they determine the question here involved, the lat- 
ter is more consistent with principle.” See 11 Am. 
& Eng. Encyc. of Law, 1015s. 


In American Biscuit & Manuf’g Co. v. Klotz, 44 
Fed. Rep. 721, United States Circuit Court, Eastern 
District of Louisiana, defendant and his partner sold 
their bakery business to complainant corporation, 
receiving payment in its stock, and defendant leased 
to it the premises where the business was conducted, 
and contracted to carry it on as the purchaser's 
agent, for a salary. After operating under this 
arrangement for a time, he repudiated the sale, 
resumed possession under the old firm name, and 
refused to account to complainant. The bill was 
brought to enjoin him from asserting a hostile 
claim, for an accounting and areceiver. Defendant 
and his partner as intervenor filed a cross-bill for 
rescission of the sale for fraudulent representations, 
and tendered back the stock. Complainant was 


practically a ‘‘ trust,” organized to monopolize the 
business, and had already secured control of thirty- 
five leading bakeries in twelve different States. 
Held, that while a case was made for a receiver, 
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pending litigation between ordinary parties, the 
prayer would be denied, as equity would not en- 
courage a combination in restraint of trade, and 
probably illegal, under the act of Congress of July 
2, 1890, ‘‘to protect trade and commerce against 
unlawful restraints and monopolies,” and act of 
Louisiana of July 5, 1890, for the same purpose. 
The court said: ‘‘The statutes show that the evil 
was the hindrance and oppression in trade and com- 
merce wrought by its absorption in the hands of the 
few, so that the prices would be in danger of being 
arbitrarily and exorbitantly fixed, because all com- 
petition would be swallowed up, so that the man of 

‘ small means would find himself excluded from the 
restrained or monopolized trade or commerce as 
absolutely as if kept out by law or force. If this is 
the meaning of the defining words, does not this 
corporation, thus glutted with the thirty-five indus- 
tries of twelve States, disclose an ‘ attempt to mon- 
opolize?’ So far therefore as the complainant’s 
business is a combination in restraint of trade, or is 
an ‘attempt to monopolize, or combine, in the form 
of a trust, or otherwise, any part of trade or com- 
merce,’ as these words are properly defined, the law 
stamps it as unlawful, and the courts should not 
encourage it. Aside from this the complainant’s 
business, even if lawful, being of the kind shown 
above, is not of that meritorious kind that it should 
be encouraged by a court of equity. The appoint- 
ment of a receiver by a court of equity is not a mat- 
ter of strict right, but of judicial discretion. Fos- 
dick v. Schall, 99 U. 8. 235. It falls within that 
class of interlocutory remedies which courts must 
grant or withhold, according to a discretion con- 
scientiously exercised, upon a consideration of all 
the facts which a cause presents, involving the 
rights of the parties and the interests of the public. 
The attempt to accumulate in the hands of a single 
organization the business of supplying bread itself 
to so large a portion of the poor, as well as the rich, 
people of the United States should not be favored 
by a court of equity. It carries with it too much of 
danger of excluding healthy competition, thereby 
increasing the difficulty to the general public of 
participating in a most useful business, as well as 
adding to the possibility of multitudes of citizens 
being temporarily, at least, compelled to pay an 
arbitrary and high price for daily food.” 


In Bradshaw v. Lankford, Court of Appeals of 
Maryland, January 22, 1891, it was held that the act 
of Maryland of 1890, chapter 629, providing that the 
voters in certain election districts in Somerset county 
may determine by election whether the taking of 
oysters by scoop or dredge in the waters of the 
county shall be prohibited, is unconstitutional, being 
a delegation of the legislative authority in respect of 
a matter affecting the people of the entire State to 
the voters of several election districts. The court 
said: ‘‘ No one questions the power of the Legisla- 
ture to charter municipal corporations and to con- 


fer upon such corporations the power to pass laws 








and ordinances in regard to matters pertaining to 
local legislation. And it seems to be quite well set. 
tled, in this country at least, that not only may the 
municipal authorities themselves pass such laws and 
ordinances, but the Legislature may refer laws jn 
regard to local affairs to the voters of the munici- 
pality for their acceptance or rejection. Cooley 
Const. Lim. 144, and cases referred to in notes, 
Upon the same principle, counties, although not 
possessing the general powers of municipal corpora. 
tions under special charters. are regarded as quasi 
corporations, and it seems to be well settled that 
questions of local concern, whether, for instance, a 
county seat once located shall be removed elsewhere 
or whether the county shall subscribe to a particu- 
lar improvement, these and other like questions of 
local Jegislation may be referred to the voters of 
the county for decision. Com. v. Judges, 8 Penn. 
St. 391; Call v. Chadbourne, 46 Me. 206; Com. vy, 
Painter, 10 Penn. St. 214: Slinger v. Henneman, 38 
Wis. 504; Goddin v. Crump, 8 Leigh, 129; Bridge 
port v. Railroad Oo., 15 Conn, 475. Upon the same 
principle, too, it has been held in this State that 
laws passed under the police powers of the State, 
regulating or forbidding the sale of intoxicating 
drinks, commonly known as ‘ local option laws,’ may 
be submitted to the voters of an election district of 
a county, aud the operation of such laws made to 
depend upon the result of a popular vote in said 
district. Hammond v. Huines, 25 Md. 541; Fell’s 
Case, 42 id. 71. We shall not stop to consider the 
reasons on which these cases are based; whatever 
may be the reasons, the decisions were made upon 
full consideration, and are binding upon us. Inall 
these cases however the several statutes considered 
by the court were local in their operation, and af- 
fected the people only to whom they referred for 
their approval or rejection. But the act of 1890, 
now before us, can in no sense be considered a local 
law affecting only the people of the several election 
districts to whom it was submitted for their decis- 
ion. On the contrary, if a majority of the votersof 
these districts should be in favor of the prohibition 
the act makes it unlawful for any person in the State 
to take oysters by scoop or dredge within the waters 
of Somerset county. It thus deprives the people of 
the entire State of the common right which they 
enjoyed to take oysters by scoop or dredge within 
the waters of said county. Now the oyster-beds 
within the waters of Somerset county do not belong 
to the people of that county, much less to the voters 
of certain election districts of the county to whom 
the operation of the act was submitted. They be 
long to the State, and although the Legislature, 
representing the sovereign power of the State, may 
pass laws regulating the taking of oysters within 
the waters of the State, it would be against every 
principle of sound legislative policy, and repugnant 
to the maxim which forbids the delegation of legis- 
lative power, to hold that it is competent for the 
Legislature to make the operation of a statute thus 
affecting the common right of the people of the 
whole State depend upon the result of a popular 
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vote of persons residing within three or four, or any 
given number, of election districts of a county. We 
have no disposition to extend the exceptions to the 
general maxim which wisely forbids the delegation 
of legislative power beyond the cases to which we 
have referred, and the principles on which+hey are 
based. We fully concur in what was said in Ham- 
mond v. Haines, 25 Md. 562, that ‘the General As- 
sembly, composed of the Senate and the House of 
Delegates, is in this State the only law-making 
power. With them is lodged the power of making 
laws for the government of the people, and the due 
responsibility of the representative to his constitu- 
ents is best maintained, and stable and wholesome 
legislation secured, by avoiding judicial refinements 
by which this power is extended to any whom the 
Constitution has not invested legislative action.’ ” 


—__>—__——_— 


ACCORD AND SATISFACTION—SECURITIES 
FOR PART TO EXTINGUISH WHOLE DEBT. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 


‘ JAN, 14, 1891. 


JAFFRAY V. DAVIs.* 
Where a creditor accepts his debtor’s notes secured by a chat- 
tel mortgage for part of the debt due, in satisfaction of 
the whole, the whole debt is extinguished. 


PPEAL from Supreme Court, General Term, First 
Department. 


John W. Little and O. F. Wisner, for appellants. 
Isaac L. Miller, for respondents. 


Porrer, J. The facts found by the trial court in 
this case were agreed upon. They are simple, and 
present a familiar question of law. The facts are that 
defendants were owing plaintiffs, on the 8th day of 
December, 1886, for goods sold between that date and 
the May previous, at an agreed price, the sum of 
$7,714.37, and that, on the 27th of the same December, 
the defendants delivered to the plaintiffs their three 
promissory notes, amounting, in the aggregate, to 
$3,462.42, secured by a chattel mortgage on the stock, 
fixtures and other property of defendants, located in 
East Saginaw, Michigan, which said notes and chattel 
mortgage were received by plaintiffs, under an agree- 
ment to accept same, in full satisfaction and discharge 
of said indebtedness; that said notes have all been 
paid, and said mortgage discharged of record. The 
question of law arising from these facts, aud presented 
tothis court for its determination, is whether such 
agreement, with full performance, constitutes a bar to 
this action, which was brought after such performance 
to recover the balance of such indebtedness over the 
sum so secured and paid. 

One of the elements embraced in the question pre- 
sented upon this appeal is, viz., whether the payment 
of asum less than the amount of a liquidated debt, 
under an agreement to accept the same in satisfaction 
of such debt, forms a bar to the recovery of the bal- 
ance of the debt. This single question was presented 
to the English court in 1602, when it was resolved, if 
hot decided, in Pinnel’s Case, 5 Coke, 117, ‘‘ that pay- 
Ment of alesser sum on the day in satisfaction of a 
greater cannot be any satisfaction for the whole,” and 
that this is so, although it was agreed that such pay- 
ment should satisfy the whole. This simple question 








*Reversing 1 N. Y. Supp. 814; 16 N. Y. St. Rep’r, 32. 











has since arisen in the English courts, and in the 
courts of this country, in almost numberless in- 
stances, and has received the same solution, notwith- 
standing the courts, while so ruling, bave rarely failed 
upon any recurrence of the question to criticise and 
condemn its reasonableness, justice, fairness or hon- 
esty. No respectable authority that I have been able 
to find has, after such unanimous disapproval by all 
the courts, held otherwise than was held in Pinnel Case, 
supra, and Cumber v. Wane, 1 Strange, 426; Foakes v. 
Beer, 9 App. Cas. 605; 36 Eng. Rep. 194; Goddard v. 
O’ Brien (Q. B. Div.), 21 Am. Law Reg. 637, and notes. 
The steadfast adhesion to this doctrine by the courts, 
in spite of the current of condemnation by the indi- 
vidual judges of the court, and in the face of the de- 
mands and conveniences of a much greater business, 
and more extensive mercantile dealings and opera- 
tions, demonstrate the force of the doctrine of stare 
decisis. But the doctrine of stare decisis is further 
illustrated by the course of judicial decisions upon this 
subject; for, while the courts still hold to the doctrine 
of the Pinnel and Cumber-Wane Cases, supra, they 
have seemed to seize with avidity upon any consider- 
ation to support the agreement to accept the lesser 
sum in satisfaction of the larger, or, in other words, to 
extract, if possible, from the circumstances of each 
case, a consideration for the new agreemant, and to 
substitute the new agreement in place of the old, and 
thus to form a defense to the action brought upon the 
old agreement. It will serve the purpose of illustrat- 
ing the adhesion of the court_to settled law, and at the 
same time enable us, perhaps more satisfactorily, to 
decide whether there was a good consideration to sup- 
port the agreemént in this case, to refer to (the con- 
sideration in) a few of the numerous cases which the 
courts have held to be sufficient to support the new 
agreement. Lord Blackburn said, in his opinion in 
Foakes v. Beer, supra, and while maintaining the doc- 
trine, ‘‘ that a lesser sum cannot be a satisfaction of a 
greater sum,”’ “ but the gift of a horse, bawk or robe, 
etc., in satisfaction, is good,” quite regardless of the 
amount of the debt; and it was further said by him, 
in the same opinion, “ that payment and acceptance of 
a parcel before the day of payment of a larger sum 
would be a good satisfaction in regard to the circum- 
stance of time; ” ‘and so, if I am bound in twenty 
pounds to pay you ten pounds at Westminster, and 
you request me to pay you five pounds at the day, at 
York, and you will accept it in full satisfaction for the 
whole ten pounds, is it a good satisfaction?’’ It was 
held in Goddard v. O' Brien, 9 Q. B. Div. 37: “A., be- 
ing indebted to B. in £125 7s. and 9d. for goods sold 
and delivered, gave B. a check (negotiable, I suppose) 
for’£100, payable on demand, which B. accepted in sat- 
isfaction—was a good satisfaction.’’ Huddleston, B., 
in Goddard v. O’ Brien, supra, approved the language of 
the opinion in Sibree v. Tripp, 15 Mees. & W. 26: 
“That a negotiable security may operate, if so given 
aud taken,in satisfaction of a debt of a greater 
amount; the circumstance of negotiability making it 
in fact a differeut thing, and more advantageous, than 
the original debt, which was not negotiable.’’ It was 
held in Bull v. Bull, 43 Conn. 455: ‘“‘And, although the 
claim is a money demand, liquidated, and not doubt- 
ful, and it cannot be satisfied with a smaller sum of 
money, yet, if any other personal property is received 
in satisfaction, it will be good, no matter what the 
value.”” And it was held, in Cumber v. Wane, supra, 
that a creditor can never bind himself by simple agree- 
ment to accept a smaller sum in lieu of an ascertained 
debt of a larger amount, such agreement being nudum 
pactum, but, if there be any benefit, or even any legal 
possibility of benefit, to the creditor thrown in, that 
additional weight will turn the scale, and render the 
consideration sufficient to support the agreement. It 
was held in Le Page v. McCrea, 1 Wend. 164, and in 
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Boyd v. Hitchcock, 20 J ohns. 76, that “ giving further | 


security for part of a debt, or other security, though 
for a less sum than the debt, and acceptance of it in 
full of all demands, make a valid accord and satisfac- 
tion;’’ that, ‘‘if a debtor gives his creditor a note in- 
dorsed by a third party for a less sum than the debt 
(no matter how much less), but in full satisfaction of 
the debt, and it is received as such, the transaction 
constitutes a good accord and satisfaction.”” Varney 
v. Conery (Me.), 1 Atl. Rep. 683. And so it has been 
held ‘‘ where, by mode or time of part payment, differ- 
ent than that provided for in the contract, a new 
benefit is or may be conferred, or a burden imposed, a 
new consideration arises out of the transaction, and 
gives validity to the agreement of the creditor.’’ Rose 
v. Hull, 26 Coun. 392. And so “ payment of less than 
the whole debt, if made before it is due, or at a differ- 
ent place from that stipulated, if received in full, is a 
good satisfaction.”” Jones v. Bullitt, 2 Litt. (Ky.) 49; 
Ricketts v. Hall, 2 Bush, 249; Smith v. Brown, 3 Hawks. 
580; Jones v. Perkins, 29 Miss. 139; Schweider v. Lang, 
29 Minn. 254. In Watson v. Elliott, 57 N. H. 511-518, it 
was held: “It is enough that something substantial 
which one party is not bound by law to do is done by 
him, or something which he has aright to do he ab- 
stains from doing, at the request of the other party, is 
held a good satisfaction.” 

It has been held in a number of cases that, if a note 
be surrendered by the payee to the maker, the whole 
claim is discharged and no action can afterward be 
maintained on such instrument for the unpaid balance. 
Ellsworth v. Fogg, 35 Vt. 355; Kent v. Reynolds, 8 Hun, 
559. It has been held that a partial payment made to 
another, though at the creditor’s instance and request, 
is a good discharge of the whole debt. Harper v. Gru- 
ham, 20 Ohio, 106. ‘The reason of tbe rule is that the 
debtor in such case has done somethiug more than he 
was originally bound to do, or, at least, something dif- 
ferent. It may be more, or it may be less, as a matter 
of fact.”’ It was held by the Supreme Court of Penn- 
sylvaniain Bank v. Huston, 11 Wkly. Notes Cas. 389 
(Feb. 13, 1882): The decided advantage which a cred- 
itor acquires by the receipt of a negotiable note for a 
part of his debt, as by the increased facilities of recoy- 
ering upon it, the presumption of a consideration 
for it, the ease of disposing of it in market, etc., 
was held to furnish ample reason why it should be 
a valid discharge of a larger account or open claim un- 
negotiable. It has been held that a payment in advance 
of the time, if agreed to, is a full satisfaction for a 
larger claim not yet due. Brooks v. While, 2 Mete. 
(Mass.) 283; Bowker v. Childs, 3 Allen, 434. In some 
States, notably Maine and Georgia, the Legislature, in 
order to avoid the harshuess of the rule under consid- 
eration, have, by statute, changed the law upon that 
subject, by providing: ‘* No action can be maintained 
upou a demand which has been cancelled by the re- 
ceipt of any sum of money less than the amount le- 
gally due thereon, or for any good and valuable con- 
sideration, however small.’”’ Citing Weymouth v. Bab- 
cock, 42 Me. 42. And so in Gray v. Barton, 55 N. Y. 
68, where a debt of $820 upon book account was satis- 
fied by the payment of $1 by calling the balance a 
“ gift,’ though the balance was not delivered, except 
by fiction, and the receipt was in the usual form, and 
was silent upon the subject of agift, and this case was 
followed and referred toin Ferry v. Stephens, 66 N. 
Y. 321. So it was held in Mitchell vy. Wheaton, 46 Conn. 
315, that the debtor's agreement to pay, and the pay- 
ment of $150, with the costs of the suit, upon a liqui- 
dated debt of $299, satisfied the principal debt. These 
cases show in a striking manner the extreme ingenu- 
ity and assiduity which the courts have exercised to 
avoid the operation of the “‘ rigid and rather unreason- 
able rule of the ‘old law,’’’ as it ischaracterized in 
Johnston v. Brannan, 5 Johus. 268-272; or as it is 





called in Kellogg v. Richards, 14 Wend. 116, * techni. 
cal and not very well supported by reason; ”’ or, ag 
may be more practically stated, a rule that ‘‘a bar of 
gold worth $100 will discharge a debt of $500, while 
four hundred gold dollars in current coin will not.” 
See note to Goddard v. 0’ Brien, supra, in 21 Am. Law 
Reg. 640, 641. 

The state of the law upon this subject, under the 
modification of later decisions, both in England and in 
this country, would seem to be as expressed in God. 
dard v. O’ Brien, supra: “The doctrine in Cumber y. 
Wane, is no doubt very much qualified by Sibree y. 
Tripp, and I cannot find it better stated than in 1 
Smith Lead. Cas. (7th ed.) 595: ‘The general doctrine 
in Cumber v. Wane and the reason of all the excep- 
tions and distinctions which have been ingrafted on it, 
may perhaps be summed up as follows, viz.: That a 
creditor cannot bind himself by a simple agreement to 
accept a smaller sum in lieu of an ascertained debt of 
larger amount, such an agreement being nudum pac- 
tum. But, if there be any benefit, or even any legal 
possibility of benefit, to the creditor thrown in, 
that additional weight will turn the scale, and 
render the consideration sufficient to support the 
agreement.’” Bull v. Bull, 48 Conn. 455; Fisher v. 
May, 2 Bibb, 449; Reed v. Bartlett, 19 Pick. 273; Bank 
v. Geary, 5 Pet. 99-114; Le Page v. McCrea, 1 Wend. 
164; Boyd v. Hitchcock, 20 Johus. 76; Brooks v. White, 
2 Metc. (Mass.) 283; Jones v. Perkins, 29 Miss. 139-141; 
Hall v. Smith, 15 Iowa, 584; Babcock v. Hawkins, 8 
Vt. 561. 

In the case at bar, the defendants gave their prom- 
issory notes upon time for one-half the debt they owed 
plaintiff, and also gave plaintiff a chattel mortgage on 
the stock, fixtures and other personal property of the 
defendants, under an agreement with plaintiff to ac- 
cept the same in full satisfaction and discharge of said 
indebtedness. Defendants paid the notes as they be- 
came due, and plaintiff then discharged the mortgage. 
Under the cases above cited, and upon principle, this 
new agreement was supported by a sufficient consid- 
eration to make it a valid agreement, and this agree- 
ment was, by the parties, substituted in place of the 
former. The consideration of the new agreement was 
that the plaintiff, in place of an open book account for 
goods sold, got the defendants’ promissory notes, 
probably negotiable in form, signed by defendants, 
thus saving the plaintiff perhaps trouble or expense of 
proving their account, aud got security upon all the 
defendants’ personal property for the payment of the 
sum specified in the notes, where before they had no 
security. It was some trouble at least, and perhaps 
some expense, to the defendants to execute and de- 
liver the security, and they deprived themselves of the 
legal ownership, or of any exemptions, or the power of 
disposing of this property, and gave the plaintiff such 
ownership, as against the defendants, and the claims 
thereto of defendants’ creditors, if there were any. It 
seems to me, upon principle, and the decisions of this 
State (save perhaps Keeler v. Salisbury, 33 N. Y. 653, 
and Platts v. Walrath, Lalor Supp. 59, which I will no- 
tice further on), and of quite all of the other States, 
the transactions between the plaintiff and the defend- 
ants constitute a bar to this action. All that is necea- 
sary to produce satisfaction of the former agreement 
is a sufficient consideration to support the substituted 
agreement. The doctrine is fully sustained in the 
opinion of Judge Andrews, in Allison v. A bendroth, 
108 N. Y. 470, from which I quote: ‘‘ But it is held 
that, where there is an independent consideration, or 
the creditor receives any benefit, or is put in a better 
position, or one from which there may be legal possi- 
bility of benefit to which he was not entitled, except 
for the agreement, then the agreement is not nudum 
pactum, and the doctrine of the common law, to which 
we have adverted, has no application.”” Upon this dis- 
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tinction the cases rest, which hold that the acceptance 
by the creditor in discharge of the debt of a different 
thing from that contracted to be paid, although of 
much less pecuniary value or amount, is a good satis- 
faction, as, for example, a negotiable instrument bind- 
ing the debtor and a third person for a smaller sum. 
Curlewis v. Clark, 3 Exch. 375. Following the same 
principle, itis held that, when the debtor enters into 
a new contract with the creditor to do something 
which he was not bound to do by the original contract, 
the new contract is a good accord and satisfaction, if 
suvagreed. The case of accepting the sole liability of 
one of two joint debtors or copartners, in satisfaction 
of the joint or copartnership debt, is an illustration. 
This is held to be a good satisfaction, because the sole 
liability of one of two debtors ‘‘may be more bene- 
ficial than the joint liability of both, either in respect 
of the solvency of the parties, or the convenience of 
theremedy.’’ Thompson v. Percival, 5 Barn. & Adol. 
925. In perfect accord with this principle is the recent 
case in this court of Luddington v. Bell, 77 N. Y. 138, 
in which it was held that the acceptance by a creditor 
of the individual note of one of the members of a co- 
partnership after dissolution, for a portion of the co- 
partnership debt, was a good consideration for the 
creditor's agreement to discharge the maker from 
further liability. Pardee v. Wood, 8 Hun, 584; Doug- 
lass v. White, 3 Barb. Ch. 621-624. Notwithstanding 
these later and decisive authorities, the plaintiff con- 
tends that the giving of the defendants’ notes, with 
the chattel mortgage security and the payment, wasan 
insufficient consideration to support the new or sub- 
stituted agreement, and cites, as authority for such 
contention, the cases of Platts v. Walrath, Lalor Supp. 
§9,and Keeler v. Salisbury, 33 N. Y. 648. Platts v. 
Walrath arose in Justice Court, aud the debt in con- 
troversy was put forth as a set-off. The remarks of 
the judge in the former case were quite obiter, for 
there were various subjects in dispute upon the trial, 
and from which the justice might have reached the 
conclusion that he did. The judge, in the opinion re- 
lied upon, says: ** Looking at the Joose and secondary 
character of the evidence as stated in the return, it 
was, perhaps, a question of fact whether any mortgage 
at all was given, or at least, whether, if given, it was 
not in terms a mere collateral security for the large 
note.”’ ‘ Even the mortgage was left to parol proof. 
Did it refer to, and profess to be a security for, the 
note of $1,500, or that sum less the $50 agreed to be 
thrown off?” ete. 

There is so much confusion and uncertainty in the 
case that it was not thought advisible to publish the 
case in the regular series of reports. The case of Keeler 
v. Salisbury, supra, is not to be regarded as an author- 
ity upon this question, or as approving the case of 
Platts v. Walrath, aupra. In the case of Keeler v. Sal- 
isbury the debtor’s wife had joined in the mortgage 
given by her husband, the debtor, to effect the com- 
promise, thus releasing her inchoate right of dower. 
The court held that fact constituted a sufficient con- 
sideration to support the new agreement, though the 
court, in the course of the opinion, remarked that it 
had been held that the debtor's mortgage would not 
be sufficient, and referred to Platts v. Walrath. But 
the court did not otherwise indicate any approval of 
that case, and there was no occasion to do so, for, as 
before stated, the court put its decision upon the fact 
that the wife had joined in the mortgage. In view of 
the peculiar facts in these two cases, and the numer- 
ous decisions of this and other courts hereinbefore re- 
ferred to, I do not regard them as authorities against 
the defendants’ contention that the plaintiffs action 
for the balance of the original debt is barred by reason 
of the accord and satisfaction, and the judgment must 
be reversed with costs. 

All concur. 
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EXECUTORS — ANCILLARY — ACTIONS 
AGAINST NON-RESIDENT CRED- 
ITORS. 


NEW YORK COURT OF APPEALS, JAN. 27, 1891. 


Hopper v. HopPer*. 

A foreign executor who, under the Code of Civil Procedure, 
section 2695, has taken out ancillary letters in New York, 
may be sued in the courts of that State by a non-resident 
creditor of the testator. 

Although it is provided by the Code of Civil Procedure, sec- 
tions 2700 and 2701, that the ancillary executor must re- 
mit the assets to the original jurisdiction unless there are 
resident creditors, it cannot be saidthat a judgment re- 
covered by a non-resident creditor against the ancillary 
executor would be utterly ineffective, and that therefore 

. the courts should not entertain his suit. 


— from Supreme Court, General Term, First 
Department. Cullen, J. 


Robert T. B. Easton, for appellant. 
Horace Secor, Jr., and C. B. Page, for respondent. 


Fincu, J. The last will of Inslee A. Hopper, a resi- 
dent of New Jersey, was admitted to probate in that 
State, and letters testamentary issued thereon to Mary 
C. Hopper. The testator had been engaged in business 
as a broker in connection with other parties in the city 
of New York, and the executrix, presumably because 
there were assets in this State, took out ancillary let- 
ters testamentary within our jurisdiction. The plain- 
tiff was and is a resident of the State of Georgia. He 
had dealt with the firm in the city of New York of 
which the testator was a member, and claimed, as a re- 
sult of that dealing, that it became indebted to him in 
alarge amount. Coming into this State, and finding 
the executrix here, clothed with testamentary author- 
ity under our law, and seeking to recover adebt which 
originated here, he brought this action against her, in 
her representative capacity, alleging the insolvency of 
the surviving members of the firm, and asking judg- 
ment for the amount which he claimed to be due. He 
was defeated at the Special Term, but, on appeal, that 
judgment was reversed, and from that reversal the ex- 
ecutrix appeals to this court. Her counsel advocate 
here the doctrine which prevailed in the trial court— 
that the ancillary executor, by reason of the tempo- 
rary purpose of his appointment, and the restricted 
limitation of his duties, does not become a domestic 
executor, liable to be sued here, and that the defend- 
ant, who was a foreign executor by the issue of her 
original letters, remained such, notwithstanding her 
ancillary appointment iu this State. 

By the phrase “‘ foreign executor,” the courts never 
mean the mere non-residence of the individual hold- 
ing the office, but the foreign origin of the representa- 
tive character. That is the sole product of the foreign 
law, and, depending upon it for existence, cannot pass 
beyond the jurisdiction of its origin. The individual 
may come here and acquire rights or incur liabilities 
which our tribunals will defend or enforce, but he can 
have no representative rights or liabilities, since we 
recognize in him no representative character. The for- 
eign executor may make a contract here which our 
courts will compel him to perform because it is his 
contract, but, where it is the testator’s only, he can- 
not sue or be sued upon it, since the right or the lia- 
bility is purely representative, and exists only by force 
of the official character, and so cannot pass beyoud the 
jurisdiction which gave it. Johnson v. Wallis, 112 N. 
Y. 230. And thus it is not the residence of the execu- 


*Affirming 53 Hun, 394, 
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tor out of the State which makes him a foreign execu- 
tor, but the creation of his official character under and 


“by force of law foreign to our own. He may never- 


theless become an executor, and clothe himself witha 
representative character under our law, and by force 
of an authority conferred within our jurisdiction. The 
provisions of the Code of Civil Procedure indicate 
when and in what manner. By the terms of section 
2695, the surrogate having jurisdiction may, upon pro- 
duction of an exemplified copy of the foreign will, and 
the foreign letters and probate, issue to the executor 
ancillary letters testamentary. He thereby necessa- 
rily acquires an official and representive character un- 
der our law, and becomes an executor here. In Cum- 
mings v. Banks, 2 Barb. 602, he is correctly described as 
“‘an officer of our State, acting under our laws.”” Asa 
consequence, he gains a standing in our courts which in 
the character of foreign executor merely was denied 
tohim. Having thus become the lawful representa- 
tive of the testator in our jurisdiction, he may sue in 
our tribunals as such representative. It seems to fol- 
low that in that character he may also be sued. The 
courts are thrown open to him, when he sues as an ex- 
ecutor here, representing the estate by our authority. 
He has become a domestic executor. Is he any the 
less so when some creditor of the estate sues him? Be- 
fore the Code and before the Revised Statutes the for- 
eign executor who came into our jurisdiction, and in- 
termeddled with assets here, could be sued as execu- 
tor de son tort. The law regarded him not as foreign 
executor, but as executor here, having made himself 
such by his own wrongful conduct. Campbell v. 
Tousey, 7 Cow. 65. Now that such remedy is abolished, 
and a way opened fora rightful possession of assets, 
founded on an official character, granted by our law to 
the ancillary executor, the right to sue him in that 
representative character would seem to be still more 
certain and plain. I do not understand that to be de- 
nied where the plaintiff is a citizen of our own State, 
but only where he is a non-resident. What has been 
said allows of no such discrimination. The ground of 
the citizen’s action is that the defendant is not a for- 
eign executor whom he cannot sue, but an executor 
here, whom he can sue. How is the defendant any the 
less an executor here because the creditor is a non-resi- 
dent? Let us suppose that the transaction in New 
York upon which this suit was brought had been with 
the testator alone, instead of with a firm of which he 
was a member; that the citizen of Georgia came here 
to settle up the account; and that the ancillary execu- 
tor, claiming he was a debtor in the dealing, had sued 
him in our courts. Nobody doubts or disputes the 
right todo so. But can it then be true that, the bal- 
ance being the other way, the non-resident cannot sue 
the ancillary executor to establish his claim? A non- 
resident may sue a domestic executor in this State be- 
yond any question. Doe’ it alter the rule that the do- 
mestic executor has become such by receiving ancillary 
instead of original letters? The Code provides (§ 2702) 
that all the provisions of its eighteenth chapter, relat- 
ing generally to Surrogates’ Courts, and proceedings 
thereiu, and to the rights, powers, duties and liabili- 
ties of an executor or administrator, shall, with some 
minor exceptions, apply to a person to whom ancillary 
letters are granted, and thus put him upon a level, so 
far as his official character is concerned, with the or- 
dinary executor appointed by our courts. 

Two things are said however as peculiar to the case 
of a non-resident plaintiff. One is that he must show 
some statutory authority for the right to sue, and 
without it can have none. I do not think the right was 
ever denied where the cause of action accrued within 
our boundaries. Indeed, it has been said that one 
non-resident may sue another in our courts fora tort 
committed abroad, so far as the question of actual ju- 
risdiction is concerned, and that we simply decline the 








jurisdiction from motives of policy and convenience: 
not that we do not have it. Gardner v. Thomas, 4 
Johus. 134. The provisions of the Code do not origin- 
ate, but simply restrain the original, jurisdiction, 
Thus it is provided by section 1780 that an action may 
be maintained against a foreign corporation by an. 
other foreign corporation, or by a non-resident, “jn 
one of the following cases only.’? The word “only” 
is inserted as a word of restriction, and implies a gen- 
eral jurisdiction, purposely narrowed and restrained, 
Robinson v. Navigation Co., 112 N. Y. 315. One of the 
cases is where the action is for breach of a contract 
made within the State; and, in the case last cited, it 
was declared that permitting the suit, irrespective of 
resideuce, where the cause of action arose here, is a 
rule of comity, of natural justice, and of convenience, 
Why, when there is an executor here, where the trans- 
action arose, and the witnesses are at hand, should we 
send the non-resident to New Jersey to sue the same 
person in the same representative character there? 
The answer made to that inquiry is the second posi- 
tion taken by the appellant, and grows out of the re- 
stricted duty enjoined upon the ancillary executor. 
He must remit all collected assets to the original pro- 
bate jurisdiction, unless there are creditors who are 
citizens of our own State, in which event a distribu- 
tion may be ordered here. Code, §$ 2700, 2701. Andit 
has been doubted whether a creditor, not a citizen of 
this State, can prevent such transmission, or obtain 
any relief against the assets here. Moyer v. Weil,1 
Dem. 71. While I feel the force of that doubt, I 
am unwilling to yield to it as in all cases conclusive. 
But, assuming that to be the truth, the argument is 
that a judgment against the ancillary executrix would 
bave no possible force or effect, and our courts do not 
sit to decide a mere abstract question or perform an 
idle ceremony. If the judgment is utterly ineffective, 
at least the defendant may view its recovery with 
equanimity. But it is not ineffective, as the General 
Term point out. While we are not required for pres- 
ent purposes to decide upou its legitimate force and 
effect, and that question should be left until it arises, 
it is enough to say that the judgment may avail the 
plaintiff in two directions, even if it were certain that 
he could not reach assets here. If he should be driven 
to the forum of original probate jurisdiction, the case 
of Hill v. Tucker, 13 How. 458, indicates that the judg- 
ment would be at least prima facie evidence of the in- 
debtedness, and, while not conclusive, would, at least, 
bar the statute of limitations, which otherwise might 
apply. In that case the testator, a resident of Vir- 
ginia, died in that State, leaving a will, by which he 
appointed two residents of Virginia, and two of Lou- 
isiana, executors. The will was proved in both States, 
the Virginia executors taking out letters there, and 
one of the Louisiana executora qualified in that juris- 
diction. In a suit against the latter, by a creditor who 
had obtained judgment in Virginia against the execu- 
tors there, the Federal court held the judgment ad- 
missible, and an answer to the statute of limitations. 
Much more would it seem to be true, where the ex- 
ecutors in the two jurisdictions were not different 
persons, but the same individual, who himself, in bis 
representative character, had appeared and defended 
in the one jurisdiction, that, in the other, the judg- 
ment would at least prima facie establish the claim, 
and answer a plea of the statute of limitations. And 
so, while we do not feel bound to determine, at pres- 
ent, the precise force and effect of the judgment, we 
are satisfied that its recovery ought not to be defeated 
on the ground that it is ineffective for any put- 
pose. 

The judgment of the General Term should be af- 
firmed, and judgment absolute on ber stipulation be 
awarded against the defendant, with costs. 

All concur. 
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CARRIERS—ILLEGAL FREIGHT CONTRACTS 
— POOLING COMBINATIONS. 


INDIANA SUPREME COURT, DEC. 17, 1890. 


CLEVELAND, C., C. & I. Ry. Co. vy. CLOSSER. 


Acontract of shipment is not rendered illegal by the single 
fact that the carrier gives the shipper a special rate, to be 
carried into effect by means of a rebate; and in order to 
defeat the shipper’s action for the rebate the carrier must 
show that the special rate is an unjust, unfair or oppres- 
sive discrimination in favor of the shipper against the gen- 
eral public. 

A pooling arrangement entered into between rival railroad 
companies fixing freight rates is prima facie illegal; and 
one of the companies which agreed to give a shipper a re- 
bate, in violationof the pooling contract, must affirm: 
atively show that the pool was formed to prevent ruinous 
competition, and not to establish unreasonable rates, un- 
just discrimination, or oppressive regulations, before it 
can rely on the shipper’s knowledge of the pool rates as a 
defense to an action for the rebate. 

Acontract binding a carrier to transport as many car-loads 
of grain as the shipper may desire to be transported is 
valid, at all events, asto grain already transported un- 
der it. 

The fact that an order for the production of books and papers 
was too broad is not reversible error where it does not ap- 
pear that irrelevant or improper parts of the books or pa- 
pers were used as evidence. 

An agreement for rebates was made with an agent whose au- 
thority respecting contracts for freight was of wide scope. 
The claim for the rebates was presented to him, and com- 
munications concerning it were made to him, and he con- 
ducted the negotiations by correspondence with his prin- 
cipal and by interviews with the shipper. The latter was 
allowed to testify, that while the claim was pending, the 
agent said to him that the company had made the con- 
tract and would have to pay the claim. Held, that there 
was no error in the ruling. 


PPEAL from Circuit Court, Marion county. N. B. 
Taylor, J. 

This was a suit by Closser & Co., grain merchants at 
Indianapolis, to recover “ rebates ” or *‘ drawbacks” 
on freights. There wasa trial by the court at Special 
Term resulting in a judgment against the railroad 
company, which was affirmed at General Term. The 
complaint contained four paragraphs, which are stated 
in the opinion. Demurrers were overruled to the sec- 
ond, third and fourth paragraphs. The answer was in 
six paragraphs. The first was a general denial. The 
second and third, fourth and fifth were addressed sev- 
erally to the first, second, third and fourth paragraphs 
of the complaint, and the sixth paragraph of the an- 
swer was to the complaint as an entirety. The sub- 
Stance of the special paragraphs of the answer was that 
the rates paid by the plaintiff were the customary rates 
paid by others for similar services, and that the special 
preference sought by the plaintiffs was against public 
policy and void. Demurrers were sustained to each 
paragraph of the complaint except the general denial. 
J. H. Steiner was the western superintendent and 
agent of the White Line, a fast freight line composed 
of the defendant and other railroad companies. The 
contracts iu question were made by him, aud it was 
the usual course of business for shippers to present to 
him claims for the rebates which had been agreed on, 
and negotiations for their payment were carried on 
through him as the representative of the railroad com- 
panies. The plaintiff testified that while one of his 
claims for rebates was pending, he had a conversation 
with Steiner. ‘ Question 126. State what was said.” 
Appellant’s attorneys objected, ou the ground that 
Mr. Steiner could not bind the company by way of 
admission after the shipment had been made and the 
freight paid. “Answer. He said that they would have 
to pay lt; it would be paid; that he had sent in the 





claim, and it was in their hands. He said they would 
have to pay it. They had made a contract to ship the 
goods.” 


H. H. Poppleton and Harris & Calkins, for appel- 
lant. 


Harrison, Miller & Elam, for appellees. 


Exurotrt, J. The appellees were partners under the 
name of Closser & Co., and as such prosecute this ac- 
tion against the appellant. They base their right of 
action upon contracts made with the appellant, 
wherein it undertook to transport grain from Indian- 
apolis to the seaboard; and they charge that the appel- 
lant agreed to receive, at the time of the shipments, a 
designated sum as compensation for the transporta- 
tion of the grain, and to refund to them a certain part 
of the sum received. They demand that the appellant 
be compelled to respond in damages, for a breach of 
the agreement to refund part of the money paid to it 
as freight on the grain carried under the contracts. In 
the first paragraph of the complaint, it is alleged that 
on the 15th day of September, 1884, the appellant made 
acontract with Closser & Co., wherein it agreed to 
transport grain from Indianapolis to Philadelphia “ at 
the price of sixteen and one-half cents per hundred- 
weight, at the same time stipulating ‘that Closser & 
Co. should pay the defendant at the rate of twenty-one 
cents per hundred-weight, but should be entitled to a 
rebate of four and one-half cents per hundred, to be re- 
paid to Closser & Co. promptly, after such shipments.” 
The contract described is valid. It is not different in 
any material respect from the ordinary one in which 
the carrier stipulates directly to carry goods at a fixed 
rate, for the agreement to repay does not of itself 
change the legal effect of the undertaking to such an 
extent as to transform it into an illegal contract. It is 
in contemplation of law, nothing more than an agree- 
ment to carry the grain, at the compensation ulti- 
mately agreed upon, inasmuch as the provision bind- 
ing the carrier to pay back part of the nominal com- 
pensation simply fixes the amount of the actual and 
final compensation, although it does provide for a pe- 
culiar mode of payment. There is no element of moral 
or legal wrong in an agreement to repay part of the 
compensation received; to give an illegal character to 
such an agreement, more must beshown than the mere 
fact that the parties stipulated for a rebate. In simply 
making a rebate, or in providing for a drawback, par- 
ties violate no law, and their contract must stand. It 
cannot be presumed that fraud was intended or prac- 
ticed, nor can it be presumed that there was any 
wrongful combination to secure an undue advantage 
over other shippers; neither can it be presumed that 
in stipulating for a rebate, the carrier intended to 
make in favor of the particular shipper a discrimina- 
tion forbidden by law. Itis by no means every favor 
shown a particular shipper, although it may constitute, 
in some measure, a discrimination favorable to him, 
and unfavorable to other shippers, that impresses 
upon a contract for the carriage of goods the seal of 
condemnation. 

The common-law authorities (and by them the case 
is ruled) fully support the doctrine that a mere dis- 
crimination will not invalidatea contract; to have that 
effect, other elements must enter into the contract; 
but when such elements are present in such force as to 
make the discrimination unjust or oppressive, the con- 
tract will be illegal. It is not necessarily or per sea 
legal wrong for acarrier to give better rates to one 
who ships many carloads of grain, than to one who 
ships a single car-load, or a single bushel. It isa mat- 
ter of common knowledge, and therefore one of which 
judicial notice is taken, that an increase in the volume 
of business is desirable and advantageous, and in the 
rivalry of business competition, it is lawful to favor 
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those whose business is great, rather than those whose 
business is small or inconsiderable. In the case of 
Nicholson v. Railway Co., 5 C. B. (N. 8.) 366; 1 Nev. & 
MeN. 143, Erle, C. J., said: ‘‘ I take the free power of 
making contracts to be essential for the purpose of 
making commercial profits. Railway companies have 
that power as free as any merchants, subject only (as 
to this court) to the duty of acting impartially, without 
respect of persons, and this duty is performed when 
the offer to contract is made, to all who wish to adopt 
it. Large contracts may be beyond the means of small 
capitalists; contracts for long distauces may be beyond 
the needs of some whose traffic is confined to a home 
district; but the power of the railway company to 
contract is not restricted by these considerations.” It 
is obvious that whether the common carrier acts im- 
partially or not depends upon the circumstances of the 
particular case, for regard must be had to such cir- 
cumstances as quantity, distance and kindred consid- 
erations. The hinge of the question is not found in 
the single fact of discrimination, for discrimination 
without partiality is inoffensive, and partiality exists 
only in cases where advantages are equal, and one 
party is unduly favored at the expense of another who 
stands upon an equal footing. Many English cases 
support this general doctrine. Garton v. Railway Co., 
1 Best & S. 112; Hozier v. Railway Co.,1 Nev. & MeN. 
29; Railway Co. v. Sutton, L. R., 4 H. L. 238; Ransome 
v. Railway Co.,1 C. B. (N. 8.) 437; Jones v. Railway 
Co., 1 Nev. & MeN. 45; Oxlade v. Railway Co., id. 72; 
Baxendale v. Railway Co., 5C. B. (N.S.) 336; Bellsdyke 
Coal Uo. v. North British Ry. Co., 2 Nev. & MeN. 105. 
The current of judicial opiuion in America flows in 
the general channel marked out and opened by the 
courts of England. Bayles v. Railway Co., 22 Pac. 
Rep. $41; Spafford v. Railroad Co., 128 Mass. 326; Ruail- 
road Co. v. Gage, 12 Gray, 393; Johnson v. Railroad 
Co., 16 Fla. 632; Ragan v. Aiken, 9 Lea, 609; McDuffee 
v. Railroad Co., 52 N. H. 430; Hersh v. Railway Co., 
74 Penn. St. 181; Christie v. Railroad Co., 94 Mo. 453; 
kailroad Co. v. People, 67 Ill. 1; Railway Co. v. El- 
liott, 76 id. 67; Despatch v. Cecil, 112 id. 185; Root v. 
Railroad Co., 114 N. Y. 300; Killmer v. Railroad 
Co., 100 N. Y. 395; Stewart v. Railroad Co., 38 
38 N. J. Law, 505; Railway Co. v. United States, 117 U. 
S. 3565; Hayes v. Pennsylvania Co., 12 Fed. Rep. 309; 
Inter-State Commerce Commission v. Baltimore, etc., R. 
Co., 43 id. 37. The cases of State v. Railway Co., 23 N. 
E. Rep. 928; Scofield v. Railway Co., 43 Ohio St. 571, 
and Messenger v. Railroad Co., 36 N. J. Law, 407, are 
not entirely out of line with the decisions to which 
we have referred, although fragmentary expressions 
found in some of the opinious seemingly pass the lines 
of principle. It is very doubtful whether the reason- 
ing in the case of Burlington, etc., Ry. Co. v. North- 
western, etc., Co., 31 Fed. Rep. 652, can be regarded as 
sound, or to be made to harmonize with the reasoning 
in the much more carefully considered case of /nter- 
State Commerce Commission v. Baltimore, etc., R. Co., 
supra; but granting the reasoning to be unimpeach- 
able and the conclusion sound, the decision cannot be 
regarded as of controlling influeuce in such a case as 
the one at our bar. In tbe case upon which we are 
commenting, the recovery was adjudged on the 
ground that the difference in the rate charged shippers 
of large quantities of goods, and that charged shippers 
of small quantities, was so gross as to be against pub- 
lic policy. We have no such question here. So far as 
concerus the question of the right to discriminate be- 
tween shippers, we concur with the general doctrine 
of the case cited, for we have no doubt than an unjust, 
unfair or oppressive discrimination is probibited by 
the soundest considerations of public policy; but as 
we have already suggested, we do not believe that 
from the sole fact that there is a discrimination, a con- 
clusion can be inferred which invalidates the special 





contract between the carrier and the shipper; for to 
warrant such a conclusion without defying principle, 
another element must be added to the premises, and 
that element is this: the discrimination is unjust or 
oppressive. In the later case of Stewart v. Railroad 
Co., supra, the decision in Messenger v. Railroad 
Co., supra, is explained, and it was said: ‘“ The con- 
tract held invalid in the Messenger Case above cited 
was indeed one inuring to the benefit of the individual 
and against the corporation; but its terms were such 
that it could not possibly be effectuated without giving 
the plaintiff a preference over the public; it was, in ef- 
fect, that whatever rate should be charged against any 
one else, twenty per centum less should be charged 
against the plaintiff. Plainly, such a contract was not 
consistent with the company’s duty of impartiality, 
As soon as the general rates were reduced to the 
standard of the plaintiff's, he was entitled to have 
his rates reduced twenty per centum lower.” It is evi- 
dent from this that the courts of New Jersey did not 
hold, or mean to hold, that a contract giving a special 
rate and providing for a drawback was, in itself, ille- 
galand void. Wedo not regard the decision in the 
ease of Railroad Co. v. Erwin, 8 N. E. Rep. 862, as rele- 
vant to the point under immediate consideration, and 
for this conclusion we assign these reasons: The de- 
cision is founded upon an express statute, and pro- 
ceeds upon the assumption that the discrimination 
was an unjust one. Whether that case does or does 
not overrule the earlier cases decided by the same 
court, we need not inquire; for however this may 
be, the reasoning in the earlier cases harmonizes 
with the doctrine of the standard authorities, and 
commands our assent. We believe those cases are 
right, in asserting that a preferential rate, although 
made effective by a provision fora drawback, does not, 
of its own force, destroy the contract; but in assent- 
ing to the conclusion stated, we do not mean to beun- 
stood as asserting, that where a preferential rate is 
given, the fact that a drawback is provided for may 
not exert an important influence upon the decision of 
the question whether the discrimination is or is not an 
unjust one; onthe contrary, we mean to do no more 
thau affirm that the single fact will not justify a judi- 
cial declaration of illegality. Whether it may be con- 
sidered iu connection with other facts as tending to 
show an unjust discrimination is a different question 
from the one before us. The conclusion that common 
carriers may, within the limits of fairness and impar- 
tiality, consult their own interests, underlies the de- 
cisions which we have referred to as correct exponents 
of the law, and this general conclusion is affirmed in our 
own case of Railroad Vo. v. Flanagan, 113 Ind. 488, and 
from the doctrine of that case we see no reason for de- 
parting. This principle has been given force in many 
other cases. Railroad Co. v. Jowa, 94 U. S. 155; Eas- 
ton v. Railway Co., 32 Fed. Rep. 897; #ailroad Co. v. 
Mackinnon, 27 Am. & Eng. Ry. Cas.1; Steamship Co. 
v. McGregor, 39 Alb. L. J. 50. 

The second paragraph of the complaint alleges that 
the defendant is and long has been‘a common carrier of 
goods, and that its custom of long standing is to make 
contracts for carrying grain from Indianapolis to the 
eastern cities; that the plaintiffs have long been en- 
gaged in the business of buying, selling and shipping 
grain; that on the Ist day of November, 1884, the 
plaintiffs, under the firm name of Closser & Co., en- 
tered into a contract with the defendant whereby it 
undertook to transport grain from a station on its 
road known as “Union City,” to the city of New 
York; that at the time this contract was made, “ there 
was no open and established rate of freight charges for 
carrying such grain, except a certain rate agreed upon 
between the defendant and other railway companies 
Owning competing lines; the rate so fixed by the com- 
peting companies was established by an agreement 











lie i ae ee ee ee 











THE ALBANY LAW JOURNAL. 211 














made by them for the purpose of preventing competi- 


tion,’ and was enforced and muintained, in so far as 
it was enforced and maintained by an agency of such 
companies established for that purpose, and called a 
“pool;’’ that the pool was managed by a person se- 
lected by the companies for that purpose, and called a 
“pool commissioner; ”’ that at the time mentioned, 
all the railway companies that were so located or 
situated as to be competitors for such freight were par- 
ties to said arrangement and pool; that the rate estab- 
lished by the combination of common carriers was 
twenty-one and one-balf cents per hundred-weight; 
that the defendant, ‘“‘ notwithstanding such combina- 
tion and pool, offered and gave to Closser & Co. an in- 
ducement for shipping freight over its line at a rate 
lower than that fixed by the combination and pool;” 
“ but in order to do this and be able to report to the pool 
commissioner that such pool rate had been charged,” 
the defendant “requested Closser & Co., when ship- 
ping freight over its lines, to pay the pool rate, and 
agreed at the same time with Closser & Co. to pay a 
certain portion of the pool rate so charged, asa rebate, 
in order that the shippers might in the end be only re- 
quired to pay the rate fixed by the defendant;’’ that 
“in this manner and for this purpose, the defendant 
did, on the same day, agree with Closser & Co. in re- 
spect to the shipment of grain, that Closser & Co. 
should pay the pool rate of twenty-one and one-half 
cents per hundred-weight, and that the defendant 
would thereupon repay to them four and one-half 
cents on every hundred- weight of grain so shipped, as 
a rebate, so that they should, in the end, pay as freight 
upon such shipment but seventeen cents per hundred- 
weight, which was then, in fact, the rate of the de- 
fendant, for such freight, between such points as then 
agreed upon; which rebate the defendant agreed to 
pay promptly after such shipment.” It is also alleged 
that grain was shipped by Closser & Co., under the 
contract, and that they paid the pool rate. The third 
paragraph is essentially the same as the second, so far 
as concerns the combination and pool, the agreement 
for rebate and the like; but it counts upon a contract, 
similar to that described in the second paragraph, 
made on the 10th day of November, 1884, and also al- 
leges that the defendant refused to furnish forty-two 
cars demanded by the appellees and needed by them, 
for the transportation of wheat, which they had ready 
for shipment. The fourth paragraph of the complaint 
contains substantially the same allegations, respecting 
the combination and pool, as those found in the two 
preceding paragraphs; but it is alleged that on the 
80th day of September, 1884, and the 2d day of October 
of that year, the open and established rate was twelve 
cents per hundred-weight. It is also alleged in this 
paragraph that Closser & Co. entered into a contract 
with the defendant on the days named, wherein it was 
agreed that it would transport all the grain that they 
might buy and tender for shipment at that rate, al- 
though the combination might increase the rate. It 
is further alleged that wheat was shipped under the 
contract; that rates were increased by the combina- 
tion; that the appellees paid the increased rate, and 
are entitled under their agreement to a rebate. 

The central question presented for our decision is as 
to the validity of the contract between the rival rail- 
road companies, described in the second, third and 
fourth paragraphs of the complaint, for if that con- 
tract was valid, it established an open rate, and a ship- 
per would have no right to unite with one of the com- 
peting companies to secure, by an undue preference, 
an advantage over other shippers, or by that means, 
defraud or mislead other carriers who were parties to 
the agreement creating the pool. If the combination 
was a lawful one, then those who had notice of its ex- 
istence were bound to refrain from assisting a party to 
it in defrauding or deceiving other members of the 








combination for the purpose of securing an advantage 
for himself, over other shippers. If to descend from 
a geiieralization to the particular instance, the combi- 
nation of the competing carriers was a lawful one, and 
was known to Closser & Co., and they contracted fora 
rebate in violation of the terms of the contract, which 
bound the carriers together, and established a rate to 
which all were under a duty to conform, they cannot re- 
cover back the sum paid in excess of the rate established 

by thecombined companies. If however their agreement 
was illegal, the court will turn them away with the an- 

swer, that in substance, at least, has been so often been 
given suitors: ‘No polluted hand shall touch the 

pure fountains of justice.’ One whose road lies through 
a corrupt contract, a contract which violates the rules 
of public policy or of commercial honesty, cannot re- 
cover back money paid under it. The courts will leave 
the parties where it found them. But if the contract 
which bound the rival carriers 'together was illegal, 

then it was incapable of conveying any right to any 
person, since a void thing is asa thing ‘without exist- 
ence, or capacity for existence. If that contract was 
totally destitute of force, then no person was under an 
obligation to regard or respect it, for all were bound to 
know, as matter of law, that it was ineffective for any 
purpose. It further follows that if the contract creat- 
ing the combination was not entitled to respect, there 
was no obstacle barring the way to a contract between 
a carrier aud ashipper stipulating for a special rate. 
It still further follows that if the contract between the 
associated carriers was utterly without force, it is in- 
conceivable that it should obstruct the otherwise un- 
fettered power to make contracts for the transporta- 

tion of goods where no element of partiality, oppres- 
sion or improper favoritism entered into the transac- 
tion. Do but grant that the contract between the car- 
riers was void, and it must inevitably follow that 
it neither obstructs the right to provide by special 
contract for a special rate, nor makes an act which 
ignores or disregards the attempt to form such a 
combination as that described in the complaint, 
wrongful or illegal. The line of thought we are pursu- 
ing naturally leads to the suggestion, that where a 
contract is so corrupted by illegality as to be utterly 
void, no one of the parties to it, or any oue bearing a 
claim upon it, can successfully ascertain that a third 
person who disregards it has committed any wrong or 
violated any duty, for it seems perfectly clear that no 
right entitled to respect can arise out of a contract 
prohibited and condemned by law. It is evident that 
whatever path be chosen in this instance, it leads at 
last to the pivotal question whether the contract upon 
which rests the combination, formed by the associated 
carriers, possesses any vitality. 

We preface our discussion of the central question by 
saying that we are not at this point dealing with a case 
where a combination is formed for the purpose of pre- 
venting ruinous competition, and in which there is no 
design to stifle fair competition. We are not required 
to decide, nor do we decide, that combiuations fair to 
the public, untainted by any sinister design, and 
formed solely to prevent the destruction of business 
by unregulated competition, may not be valid. There 
are, we know, cases sanctioning the doctrine that com- 
binations may be formed where the purpose is lawful, 
and the means employed not forbidden by positive law 
or high considerations of public policy. Central Trust 
Co. v. Ohio Cent. R. Co., 23 Fed. Rep. 306; Chamber of 
Commerce v. Railroad Co., 32 Am. & Eng. R. Cas. 633; 
Leslie v. Lorillard, 110 N. Y. 584; Hare v. Railroad 
Co., 2 Johns. & H. 80; Manchester, etc., RP. Co. v. Con- 
cord R. Co., 20 Atl. Rep. 383. The doctrine of these 
cases we neither affirm nor deny; we do however de- 
clare that they are not relevant to the matter here in 
dispute. It is however, both appropriate and neces- 
sary to adjudge that a combination between common 
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carriers to prevent competition is at least prima facie 
illegal. The doubt is as to whether any ultimate pur- 
pose can save it from the condemnation of the law; 
there can be no doubt, that unexplained, such a com- 
bination for such a purpose is condemned by public 
policy. If such a combination can in any eveut be ad- 
mitted to be legal, it can only be so where it is affirm- 
atively shown that its object was to prevent ruinous 
competition, and that it does not establish unreason- 
able rates, unjust discriminations or oppressive regu- 
lations. If such a contract can stand, it must be upon 
an affirmative showing, aud one so full, complete and 
clear as to remove the presumption (to which its ex- 
istence of itself gives rise) that it was formed to do 
mischief to the public by repressing fair competition. 
The burden is on the carrier to remove the presump- 
tion, and until it is removed, the agreement providing 
for the combination gives way before this presump- 
tion, and the agreement must be held to be within the 
condemnation directed against all contracts which vio- 
late public policy. Coming to the question which 
awaits our judgment, and to which we have cleared 
our,path, we affirm that a contract between corpora- 
tions charged with a public duty, such as is that of 
common carriers, providing for the formation of a 
combination, having no other purpose than that of 
stifling competition, and providing means to accom- 
plish that object, is illegal. The purpose to break 
down competition poisons the whole contract, and 
there is here no antidote which will rescue it from le- 
gal death. The element which destroys the contract 
is the purpose to stifle competion, for a combination of 
rival carriers moved and controlled by that purpose 
alone is destructive of public interest, and to the last 
degree antagonistic to sound public policy. The prin- 
ciple on which this rule rests is a very old one, and its 
place in the law is very firm. The overshadowing ele- 
ment in this case and in kindred cases is the purpose 
which influences the parties in uniting themselves in 
a combination, and concerting means to make its pur- 
pose effective; for the law abhors a combination which 
has for its principal object the suppression of competi- 
tion in matters of commerce in which the public have 
an interest. Among the early cases establishing and 
enforcing the general principle which now occupies 
our attention, are those wherein it is held that an 
agreement to prevent or hinder competition at public 
sales is void. For illustration, although there is a vast 
number of cases, we need not look beyond our own re- 
ports. Our court has again and again enforced the 
general principle we have stated. Hunter v. Pfeiffer, 
108 Ind. 197; Board v. Verbarg, 63 id. 107; Maguire v. 
Smock, 42 id. 1; Gilbert v. Carter, 10 id. 16; Forelunder 
v. Hicks, 6 id. 448; Plaster v. Burger, 5 id. 232; Bunts 
v. Cole, 7 Blackf. 265. ‘No one,’’ said the court, in 
Hunter v. Pfeiffer, supra, *‘ can predicate an enforce- 
able right upou such an agreement.’’ In support of 
this statement the court cited Atcheson v. Mallon, 43 
N. Y. 147; Woodworth v. Bennett, id. 273; Gibbs v. 
Smith, 115 Mass. 592; Hannah v. Fife, 27 Mich. 172. 
Relevant and striking illustrations of the scope and 
force of the general principle are supplied by what are 
known as the “‘ Sugar Trust Cases,’’ decided by the 
courts of New York—cases rich in argument and au- 
thority. People v. Sugar Refining Co., 3 N. Y. Supp. 
401. See also Law Literature vf Trust Combinations, 
23 Abb. N. C. 317; People v. Sugar Refining Co., 121 N. 
Y. 582. The authorities collected in those cases demon- 
strate the proposition that a trust or combination, 
having for its purpose the suppression of free competi- 
tion, cannot live where the common law prevails. 
There are however cases which in their facts bear a 
closer resemblance to the present than the Sugar Trust 
Cases, but after all, it may be said with propriety, the 
important thing to be secured is a sound and salutary 
general principle, and not merely cases with closely 





resembling facts. There is no difficulty in securing 
the principle we seek, for cases almost without num. 
ber assert and enforce it in an almost endless variety of 
forms and phases. Oue of the cases near akin to the 
one before us is that of Hooker v. Vandewater, 4 Den, 
349. In that case competing canal companies combined 
and agreed to fix an established rate of freight and two 
divide profits, The agreement was adjudged illegal, 
the court saying, among other things, that “it is a 
general proposition that an agreement to do an unlaw- 
ful act cannot be supported at law; that no right of 
action can spring out of an illegal contract; and this 
rule applies, not only when the contract is expressly il- 
legal, but whenever it is opposed to public policy.” 
Still closer is the resemblance between this case and 
that of Texas & P. Ry. Co. v. Southern Pac. Ry. Co. 
(La.), 6 South. Rep. 888. The coart there held a “ pool- 
ing contract” substantially the same as the one de- 
scribed in the appellee’s complaint to be void; and in 
support of its ruling referred to the cases of Gibbs y. 
Gas Co., 1380 U.S. 408;.Woodstock Iron Co. v. Rich- 
mond, etc., Co., 129 id. 644; Morris Run Coal Co. v. 
Barclay Coal Co., 68 Penn. St. 173; Arnot v. Coal Co., 
68 N. Y. 558; Craft v. McConoughy, 79 Ill. 346; Morrill 
v. Railroad Co., 55 N. H. 537; Jackson v. McLean, 36 
Fed. Rep. 213; Lumber Co. v. Hayes, 18 Pac. Rep. 392; 
Association vy. Berghaus, 13 La. Ann. 209; Association 
v. Kock, 14 id. 168; Glasscock v. Wells, 23 id. 517, and 
Cummings v. Saux, 30 id. 207. The authorities, found 
on every hand, not only fully support our conclusion 
that a contract between competing carriers forming a 
combination for tbe purpose of stifling competition is, 
prima facie, illegal, but many of them carry the prin- 
ciple toa much greater length. It is enough for us 
however that the law as it has long existed sustains 
the conclusion we here affirm, since it is neither neces- 
sary vor proper for us to go beyond the case before us 
for judgment. 

Questions respecting rulings upon matters of evi- 
dence next require our attention. The first of these 
questions arises on the ruling sustaining the motion 
of the appellees requiring the production of books and 
papers. Counsel] fur the appellees respond to the ar- 
gument of their opponents upon this question by as- 
serting, as their primary proposition, that the appel- 
lant is not in a situation to avail itself of this raling, 
inasmuch as it did not decline to obey the order and 
suffer the consequences. The counsel for appellees 
have assumed a position that cannot be successfuily 
defended. The appellant was not bound to disregard 
the order of the trial court, suffer for its disobedience, 
and then seek redress by appeal. It did all that it was 
legally bound todo. It objected in due season, in a 
proper mode, and apparently reserved an exception. 
This was sufficient. Indeed the apppeilant could not 
have appealed from the isolated order, for cases can- 
not be appealed before final judgment, nor in frag- 
ments, except in rare instances, and this case is not @ 
member of that rare class. Telegraph Co. v. Locke, 107 
Ind. 9; Board v. Fullen, 116 id. 158. One of the posi- 
tions taken by the appellees is however impregnable, 
and defeats}the appellant upon the point under direct 
consideration. It does not appear that irrelevant or 
improper parts of the books or papers produced in 
obedience to the order were used ; but so far as the rec- 
ord discloses, the use made of those instruments of 
evidence was proper, and was made under the super- 
vision of the court. If instruments of evidence are 
used in the mode required by law, it cannot be said 
that there was prejudicial error, although the motion 
for their production may have been defective or the 
order made upon it too broad. As the court in this 
instance directed what use should be made of the 
books and papers, and as there is nothing showing that 
the direction was not an appropriate one, or that the 
direction was not fully obeyed, we must, iu accordance 
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with the settled rule, presume that there was no ir- 
regularity or error in the ultimate action of the trial 
court. It is incumbent upon an appellant to show an 
erroneous ruling, and that he was prejudiced by it. 
Failing in this he cannot have a judgment in his favor. 
Perkins v. Hayward, 124 Ind. 445. 

The question presented upon the ruling admitting 
the testimony of the witness Closser, detailing state- 
ments made by Steiner, is perbaps not entirely free 
from difficulty ; but in view of the character of the tes- 
timony, and the evidence tending to make it compe- 
tent, we have concluded that there was no error in this 
ruling. It is sufficient to entitle testimony to admis- 
sion that there is some evidence, direct or circumstan- 
tial, tending to make it competent, for it is not neces- 
sary that the connecting evidence should distinctly es- 
tablish the facts which give the character of compe- 
tency to the testimony, as the court, in admitting tes- 
timony, does not conclusively adjudge that the evi- 
dence establishing its competency is sufficient to fully 
prove the requisite fact or facts; it simply decides 
that there is some evidence tending to make the testi- 
mony competent. Pedigo v. Grimes, 113 Ind. 148; 
Shugart v. Miles, 25.N. E. Rep. 551. If therefore there 
was some evidence of such facts as rendered the testi- 
mony admissible, there was no error in admitting it, 
and our opinion is that such evidence was adduced. 
The evidence shows that Steiner was more than a spe- 
cial agent of the defendant, and that his authority re- 
specting contracts for freight was of wide scope; and 
it shows also that the claim of Closser (& Co. for the 
drawback or rebate was presented to Steiner, as the 
representative of the appellant at Indianapolis, and 
that communications concerning the claim were made 
tohim, and that he conducted the general negotia- 
tions by corresponding with the principal and by inter- 
views with Closser & Co. We accept as undoubted law 
the proposition of the counsel for appellant that the 
declarations of an agent, made after the performance 
ofaspecial duty delegated to him, are not admissible 
against the principal. Railway Co. v. Hunter, 33 Ind. 
355. But while we fully approve the statement of 
counsel as to the rule of, law, we cannot sanction the 
application made by them of the rule, for the reason 
that we regard the case as belonging to a class radi- 
cally different from the one which the rule governs. 
The case belongs to that class in which corporate agents 
are intrusted with the transaction of business requir- 
ing continuous negotiations, and in which the author- 
ity of the agent does not terminate until the negotia- 
tions are at an end. The principle which the adjudged 
cases establish is this: Where authority is delegated 
to an agent to trausact business, and that business re- 
quires continuous negotiations, or is a business not 
fully ended by a single act, but requires a series of acts 
to complete it according to the intention of the parties 
and commercial usages, the authority of the agent 
does not expire with the performance of one act, al- 
though that act may be of prime importance. Penn- 
sylvania Co. v. Nations, 111 Ind. 208; Express Co. v. 
Rawson, 106 id. 215; Wells v. Morrison, 91 id. 51; Rail- 
road Co. v. Henly, 88 id. 535; Kirkslull, etc., Co. v. 
Furness Ry. Co., 9 Q. B. Div. 468; Morse v. Rail- 
road Co., 6 Gray, 450; Lane v. Railroad Co., 112 
Mass. 455; Gott v. Dinsmore, 111 id. 45. Nor is the rule 
different where the agent is authorized to conduct a 
single transaction, for as to that transaction, he ia a 
general agent, invested with authority to perform all 
acts necessary to fully consummate the transaction. 
Cruzan v. Smith, 41 Ind. 288; Toledo, etc., Co. v. Owen, 
43 id. 405. But itis proper to say, to avoid possible 
misconception, the rule does not permit the decla- 
rations of an agent narrating a past transaction to be 
_ in evidence. Railroad Co. v. Ordway, 140 Mass. 


The facts stated in the special fiuding are in most 











particulars substantially the same as those stated in 
the complaint; but there are differences between the 
facts pleaded and those found by the court, and these 
differences will be indicated, but not expressly de- 
tailed, as we discuss the questions made upon the spe- 
cial findings. Many of the questions presented by the 
special findings are disposed of in the preceding discus- 
sion, and we shall not again consider them. It was not 
necessary for the shippers to prove that the rate charged 
and paid by them under their contract was excessive or 
unjust, for the right to recover rests upon the contract 
providing for adrawback. If a common carrier makes a 
special contract to repay part of the sum received from 
the shipper, he must perform his‘part of the contract, 
unless he overthrows the presumption of fairness and 
right by countervailing facts. If the contract made 
by Closser & Co. with the appellant was illegal, then 
there can be no recovery, and the cases of Morris v. 
Philpot, 11 Ind. 447; Judah v. Trustees, etc., 16 id. 56; 
Oscanyan v. Arms Co., 103 U. S. 261; Craft v. Me- 
Conoughy, 22 Am. Rep. 171; Arnott v. Coal Co., 23 id. 
190, and Gregory v. Wendell, 39 Mich. 337—would be of 
influential importance, but as the contract between 
the parties was not illegal, a recovery is not defeated, 
and those cases are not relevant. It is true, as counsel 
contend, that a finding beyond the issues made by the 
pleadings is ill, and will not support a judgment. 
Buchanan v. Milligan, 108 Ind. 433; Boardman v. 
Griffin, 52 id. 101. If they have established their propo- 
sition that the essential finding goes outside of the is- 
sues, they must succeed, to the extent at least that the 
judgment rests upon facts not within the issues. Be- 
fore giving consideration to the precise question ar- 
gued by counsel, it is proper, and indeed necessary, to 
speak of a matter of procedure, since it is tacitly as- 
sumed, although not expressly asserted, that a special 
finding may be considered in detached parts. This 
position is not tenable. A pleading does not supply 
an analogy for guidance in construing and giving ef- 
fect to aspecial finding; for a special finding, like a 
special verdict, a series of instructions, or the like, 
must be considered as a whole, and it cannot be dis- 
sected into fragmentary parts, and successfully as- 
sailed in detail. One part nay be considered in con- 
nection with other connected parts, or parts referring 
to the same transaction, and if taken as a whole the 
finding legitimately supports the judgment, it will be 
upheld. ‘To determine whether the finding is beyond 
the issues it was necessary to analyze so much of it as 
is sought to be impeached, and this we have done with 
care, but we think it unnecessary to give the result of 
our analysis in detail. It may be said generally, that 
the facts are essentially the same as those pleaded in 
the complaint, although it is perhaps true that the spe- 
cial finding makes a somewhat stronger case than the 
pleading does, but this doves not take the foundation 
from under the judgment. It is sufficient if the sub- 
stance of the issue is established, and a finding cou- 
taining more facts than ‘the plaintiff is required to 
prove is not ill, provided of course, the facts are con- 
nected with the main issue, support it, and do not 
establish a distinct aud independent cause of ac- 
tion. 

It is suggested that a contract binding a carrier to 
transport as many car-loads of grain as the shipper 
may desire transported is ineffective, for the reason 
that the shipper is under no obligation to ship any 
definite or desiguated quantity of grain. In our judg- 
ment, the fact that there is no designation of quantity 
does not invalidate a contract unimpeachable in all 
other respects. Possibly such a contract may be re- 
voked, but if acts are done in performance, it is valid 
at all events as to those acts, for until there is an ef- 
fective revocation, the contract remains in force. A 
proposal, although revocable in its nature, becomes ef- 
fective if accepted and acted upon befure aunulled by 
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revocation. Wellington v. Apthorp, 145 Mass. 69; Rail- 
way Co. v. Flanagan, supra. 

A question made on the evidence requires a brief 
consideration. Some of the grain shipped by the ap- 
pellees was intended for a firm known as “ Gill & 
Fisher,’’ with whom it appears the appellant had en- 
tered into a contract in which it was agreed that they 
should be allowed a drawback or rebate on grain con- 
signed to them. On the 25th of September, 1884, after 
the first contract described in the fourth paragraph of 
the complaint had been entered into, but before the 
second contract there described was made, the appel- 
lant, by one of its officers, forbade the allowance of 
drawbacks on grain shipped to Gill & Fisher, and the 
evidence shows that notice of the interdiction was 
given to Closser & Co., on the 26th day of the same 
month. If no more than this appeared, we should be 
inclined to hold that there was a valid revocation, and 
an effective interdiction upon contracts allowing Clos- 
ser & Co. a drawback on grain consigned to Gill & 
Fisher; but more does appear, for it appears that a 
person representing the company, one too who had 
acted for it in making former contracts with Closser 
& Co., solicited and obtained the contract entered into 
on the 2d of October, treated the order referred to as 
ineffective, and induced Closser & Cv. to believe that 
it had no force. It is probably true that the evidence 
is not so satisfactory upon the question of the author- 
ity of the agent who represented the appellant in mak- 
ing the contract of October 2d, or as to whether the 
interdiction was abrogated or withdrawn, as might be 
desired; but there is evideuce tending to prove that 
an agent, superior to the one who gave the order for- 
bidding drawbacks on grain shipped to Gill & Fisher 
authorized the contracts to be made, and that all 
agents of the company concerned in the transactions 
declared that the interdiction was withdrawn and 
treated it as devoid of force. In this state of the evi- 
dence, we must, in obedience to a long-settled rule, 
decline to disturb the decision of the trial court upon 
the controverted question of fact. 

A cross-error assigned by the appellee challenges the 
correctness of the conclusion of law, which denies a 
full recovery upon the cause of action stated in the 
third paragraph of the complaint, and we have care- 
fully studied the finding upon that branch of the case. 

The result of our examination is that the facts stated 
are not so full and clear as to authorize us, as in favor 
of a party having “he burden of proof, to overthrow 
the conclusion of law stated by the trial court, al- 
though the question is a very close one, and our con- 
clusion upon it is reached with some hesitation. 

Judgment affirmed. 


—— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

AGENCY—MONEY HAD AND RECEIVED—OVER-PAY- 
MENTS.—Where two companies employ a common 
agent to make sales, and he transfers to one, in pay- 
ment of his account, notes taken by him for goods sold 
for the other, and vice versa, the company that has re. 
ceived an excess of the other’s notes, both being igno- 
rant of the agent's duplicity, is liable to the other to 
the extent of such excess. Jan. 20, 1891. Ackerman 
v. Cobb Lime Co. Opinion per Curiam. Reversed. 


APPEAL— FINAL JUDGMENT—TIME OF TAKING.— 
A judgment of the General Term affirming an order 
and an interlocutory judgment of the Special Term, 
which sustained a demurrer to a complaint with leave 
to amend within a certain time, is an interlocutory 
judgment, from which an appeal, if taken within sixty 
days, lies to the Court of Appeals, ou filing a certifi- 








cate of the General Term, under the Code of Civil 
Procedure, section 190, subdivision 4. Elwell v. John- 
son, 74 N. Y. 80. Jan. 20, 1891. Johnson v. Union 
Switch & Signal Co. Opinion by Gray, J. Affirmed. 


APPEAL—OBJECTION NOT RAISED AT TRIAL—RAIL~ 
ROADS—ACCIDENTS AT CROSSING—SIGNALS.—(1) In an 
action for personal injuries caused by being struck by 
defendant’s train at a crossing, the court in its charge 
assumed as matter of law the existence of a duty 
upon defendant to have blown a whistle or rung a bell 
eighty rods before the train reached the crossing, al- 
though Laws of 1854, chapter 282, section 7, requiring 
the giving of such signals, had been repealed by Laws 
of 1886, chapter 593. Defendant excepted to the charge 
as inapplicable to the case, in that the statute applied 
only to highways regularly laid out as highways of the 
State, and there was no proof that the crossing was a 
public highway. The court then charged the jury: 
“If this is a highway, the law applies to it, and it does 
not apply to private crossings.”” No further exception 
was ‘taken by defendant. Held, that the sole con- 
troversy was as to the application of the statute tothe 
crossing in question, and there was therefore no ex- 
ception which reached the point as to the repeal of the 
statute. (2) The mistake was beneficial to defendant, 
us, in the absence of the statute, the jury might have 
said that, in view of the locality and the speed of the 
train, the signals should have been given at a greater 
distance than eighty rods from the crossing. (3) The 
evidence tended to show such a user of the crossing by 
the public for more than twenty years as would have 
justified a record of the road as a highway by the 
proper authorities, if they had performed their duty. 
Held, that the question whether the crossing was ona 
public travelled road was one for the jury. Spier v. 
Town of Utrecht, 121 N. Y. 420. Dec. 2, 1890. Lewis 
v. New York, L. E. & W. R. Co. Opinion by Finch, J. 
Affirming 5 N. Y. Supp. 313. 


UNDERTAKING — FORM. — (1) An _ undertak- 
ing on appeal from a decree of foreclosure and sale, 
not in the form prescribed by the Code of Civil Pro- 
cedure of New York, section 1331, for such undertak- 
ings, but in the form prescribed by section 1327 for 
undertakings on appeals from money judgments, is 
valid and enforceable, according to its terms, against 
the sureties, as a common-law agreement, but it will 
not be given the force and effect of a statutory under- 
taking unless its provisions require it. (2) The costs 
of the appeal, which were awarded against the appel- 
lant in the sum of $119.72, on the affirmance of the 
judgment, are recoverable from the sureties in the un- 
dertaking, which provides for the payment of all costs 
on appeal that may be awarded against the appellant 
not to exceed $500. (3) A judgment of foreclosure 
and sale is not a judgment for a sum of money, nor 
does it direct the payment of a sum of money; and 
hence, though an undertaking on an appeal from such 
a judgment, drawn in the form prescribed by the Code 
of Civil Procedure, section 1327, for undertakings on 
appeals from mouey judgments, provides for the pay- 
ment “of the sums recovered or directed to be paid 
by the judgment,’’ the appellee, on its affirmance, 
must exhaust his remedy against the land before he 
can resort to the sureties for the amount decreed to 
be paid out of the proceeds of sale. Second Division, 
Jan. 14, 1891. Concordia Sav. & Aid Ass’n v. Read. 
Opinion by Parker, J. 





ARREST--MOTION TO VACATE.—The Code of Civil 
Procedure, section 558, permitting a debtor who has 
been arrested under section 549, for a fraudulently- 
contracted debt, to move to vacate the order of arrest 
at any time after the filing of the complaint, if it fails 
to allege the fraud, is not nullified by section 567, au- 
thorizing a motion to vacate the order of arrest at any 
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time before final judgment, or, if the arrest was within 
twenty days before the final judgment, at any time 
within tweuty days after arrest; but section 558 ap- 
plies to those cases in which the complaint fails to al- 
lege the fraud, and section 567 to all other cases. Jan. 
20, 1891. New Haven Web Co. v. Ferris; Armstrong 
Manuf’g Co. v. Same. Opinion by Finch, J. Affirmed. 


BAIL-BOND—RECITAL OF CRIME. —The omission of a 
pail-bond to specify the crime for which the bail is 
given does not release the surety, as by the Code of 
Criminal Procedure, section 684, it is declared that no 
proceeding under the Code shall be invalid because of 
any error or mistake that does not prejudice defend- 
ant’s substantial rights. Jan. 20, 1891. People v. Gill- 
man. Opinion by Gray, J. Reversed. 


CHARITIES—VALIDITY OF BEQUEST—CONSTRUCTION 
OF STATUTE.—Laws of 1866, chapter 201, an act to in- 
corporate the ‘Sisters of the Poor of St. Francis,” 
subjects the corporation (§ 7) to the provisions of the 
Revised Statutes, part 1, chapter 18, title 7, relating to 
devises and bequests. Said chapter 18, when passed, 
bad only four tities, but Laws of 1848, chapter 319, 
which made void (§ 6) devises and bequests to charit- 
able iustitutions made within two months of the tes- 
tator’s death, was published in 1859, in a compilation 
of the general statutes known and cited as the “ Re- 
vised Statutes,” as chapter 18, title 7, thereof. Held, 
that the corporation was subject to the restrictions of 
the act of 1848. People v. Clute, 50 N. Y.450. Jan. 27, 
1891. In re Kavanagh's Will. Opinion by Earl, J. 
Affirmed. 


CoLLATERAL INHERITANCE TAX—EXEMPTIONS.—Un- 
der Laws of 1887, chapter 713, section 1, taxing collat- 
eral inheritances, the proviso ‘* that an estate whicb 
may be valued at a less sum than $500 shall not be sub- 
ject to such duty or tax’’ does not exempt all legacies 
or inheritances to the extent of $500, but only those 
that are of less value than that sum. Jan. 27, 1891. In 
re Sherwell’s Estate. Opinion by Gray, J. Affirmed. 


CorPORATIONS — LIABILITY OF STOCKHOLDERS — 
CERTIFICATE OF PAID-UP STOCK.—(1) The Manufac- 
turing Act (Laws of 1848, chap. 40, § 24) provides that 
no stockholder shall be individually liable for any cor- 
porate debt which is not to be paid within one year 
from the time it was contracted, nor unless suit is 
brought upon it against the corporation within one 
year after itisdue. Held, that the year must be com- 
puted from the date when the debt first became due, 
regardless of the fact that before that date the time of 
payment was extended by giving the company’s notes. 
(2) The fact that a debt is extended or paid at ma- 
turity by indorsing and delivering to the creditor the 
note of a third person does not change the rule so that 
the year may be computed from the maturity of such 
note. Bradley, J., dissenting. (3) The further pro- 
vision of section 24, that no suit shall be brought 
against any stockholder until an execution against the 
company has been returned unsatisfied, is dispensed 
with when the corporation is dissolved, within the 
year from the maturity of the debt, in a proceeding 
against it by the people. Shellington v. Howland, 67 
Barb. 14; affirmed, 53 N. Y. 371; Kincaid v. Dwinelle, 
37 N. Y. Super. Ct. 326; affirmed, 59 N. Y. 548. In 
Flash v. Conn, 109 U. S. 371, which arose under the 
Manufacturing Act, it was held that, when a corpora- 
tion had been adjudicated a bankrupt, it was unneces- 
sary for a creditor to obtain a judgment before bring- 
ing his action to charge a shareholder under the tenth 
section of the act, which seems to conflict with Bank 
v. Mosser, 14 Hun, 605. Handy v. Draper, 89 N. Y. 335, 
and Bank v. Bliss, id. 338, are not in conflict with 
Shellington v. Howland or Kincaid v. Dwinelle, for in 
those cases no reason existed for not recovering judg- 








ments against the corporations. In Cauykendall v. Corn- 
ing, 88 N. Y. 129, it was said: “‘ The further facts must 
be alleged which are essential under the act of 1848 to 
disclose a right of action against the stockholders, viz.: 
That the capital was not paid in; that the debt for 
which the stock holder is sought to be charged was a 
contract debt, and was contracted to be paid within 
one year; that an action was brought agaiust the com- 
pany within one year; that judgment was recovered 
thereon, and execution returned unsatisfied. Or if, 
under the doctrine of the cases of Shellington v. How- 
land, 53 N. Y. 374, and Kincaid v. Dwinelle, 59 id. 551, 
the condition of recovering a judgment had been ren- 
dered impossible by the act of the defendant or the act 
of the law, that fact must beshown.”’ Page 187. (4) Un- 
der section 11, providing for a sworn certificate of the 
amount of the capital, and that it is paid in, a certifi- 
cate which is signed and acknowledged, but not sworn 
to, is insufficient. Brown v. Smith, 13 Hun, 408; 80 
N. Y. 650; Veeder v. Mudgett, 95 id. 295. Second Di- 
vision, Jan. 14, 1891. Hardman v. Sage. Opinion by 
Follett, C. J. Reversing 47 Hun, 230. 


DEEDS — EXCEPTIONS — ADVERSE POSSESSION.— (1) 
Under a grant by the city of New York of a water lot 
described by metes and bounds, *‘ excepting however 
so much of the said above-described premises as is re- 
quired for the streets hereinafter mentioned to be 
made,’’ the fee to the excepted streets to be con- 
structed through the granted premises remains in the 
city. (2) In this grant the grantee covenanted to 
build, within three months after request by the city, 
the excepted streets and wharves thereon, and to main- 
tain the same at his expense. The city granted to him 
all the wharfage rights opposite the granted premises 
along the street to be built parallel and adjacent to the 
river. Held, that the grantee had no right to wharf- 
age at the points where the streets to be built inter- 
sected the street running parallel to the river and 
abutted on it, but only to the wharfage on such paral- 
lel street whenever that should be built and the 
wharves constructed. (3) Wherethe grantee and his 
successors have built the intersecting street without 
any request from the city, and have erected wharves 
thereon, the city may recover the streets and wharves 
inejectment. (4) Possession of the land by defend- 
ants and their grantors, accompanied by the erection 
of wharves and other buildings thereon, would not be 
adverse when the conveyance under which they claim 
showed that they bad no title to the excepted land, 
and their own subsequent conveyances recognized and 
repeated the exception. (5) The city would not, by 
collecting taxes on the improvements, be estopped 
from claiming title to the land, as defendants were 
aware of all the facts, and could not have been misled 
by the city’s action. Jan. 27, 1891. Mayor, etc., of the 
City of New York v. Luw. Opinion by Earl, J. Af- 
firmed. 


INSURANCE — BENEFICIARIES—LEGAL REPRESENTA- 
TIVES.—Where the aged and heavily-indebted father 
of a family, dependent on him for support, takes a life 
insurance policy payable to his ‘‘legal representatives,” 
it is payable to his widow and children, as it will be 
presumed, that under the circumstances, he intended 
to describe them by that term, rather than his execu- 
tors or administrators. It is undoubtedly true that 
the strict, technical prima facie meaning of these 
words is administrators or executors, and that they 
must always have that meaning, unless it can be seen 
that they were used ina different sense. That these 
words have sometimes been used in statutes and de- 
cisions in.a different sense, cannot be doubted. 2 Rev. 
Stat. 96, § 75; Lee v. Dill, 39 Barb. 516, 521; Drake v. 
Pell, 3 Kdw. Ch. 266, 286; Greenwood v. Holbrook, 111 
N. Y. 465; In re Hall, 2 Dem.'Sur. 112; Coster v. But- 
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ler, 63 How. Pr. 311; 2 Redf. Wills, 401; Woerner 
Adm. 906; Cox v. Curwen, 118 Mass. 196; Farnam v. 
Farnam, 53 Conn. 262; Davies v. Davies, 55 id. 319; 
Halsey v. Patterson, 37 N. J. Eq. 445; Warnecke v. 
Lembea, 71 Ill. 91; Loos v. Insurance Co., 41 Mo. 538. 
Although this is the primary, legal meaning, they are 
often construed differently, if it is clear that the in- 
tention was to vest the estate in a different class of 
persons. That they mean executors and administra- 
tors will ordinarily be taken as true, where nothing is 
shown to raise a counter presumption. But the mean- 
ing is not so inflexibly attached as to prevail in all 
cases where it is manifest that another disposition was 
intended. The intention must control, and that in- 
tention is to be gathered by a view of the context, sub- 
ject-matter and the purpose to be attained. The words 
have therefore been held to mean next of kip, when 
the circumstances of the case made it appareut that 
such a construction would effectuate the object had in 
view. The language used by the assured would seem 
to indicate that it was his intention, in case of his un- 
timely decease, to make some provision for the sur- 
viving members of his family, and not that the money 
arising from the policy should go to his executors or 
administrators to be administered on as ordinary as- 
sets. Policies for a term of life insurance of this de- 
scription are of frequent occurrence; and, where it is 
meant that the money resulting from the poiiey shall 
descend and be used as common assets, the invariable 
language is: ‘To pay to the said assured, his execu- 
tors, administrators or assigns.’ The changing of the 
language and using terms of different expression, 
clearly import that the money was intended for the 
benefit of his heirs or next of kin, and that it was not 
to be administered on as assets by the executor or ad- 
ministrator.’”” The general purpose of life insurance is 
to make provision for the family or other relatives or 
dependents of the insured, and in the vast majority of 
cases it is resorted to for that purpose, and it is most 
probable here thatthe insured was actuated by that 
purpose. He left a widow and some children, who, at 
the date of the policy, were dependent upon him for 
support. He had then recently become insolvent, and 
had been reduced from large wealth to poverty, and 
he wus unable to pay his debts. It cannot be supposed 
that he effected this insurance for the purpose of de- 
voting the comparatively small sum to the payment of 
his large indebtedness to his numerous creditors, leav- 
ing his family poor and dependent. It is nrore natural 
to suppose that he was then in his old age more solic- 
itous to make some small provision for his family. 
While there is no proof for whose benefit the surren- 
dered policy had been issued, as his creditors did not 
in his life-time take or claim that, or this policy, it isa 
reasonable inference that the prior policy was for the 
benefit of his family, and that the new paid-up policy 
was intended to take its place. Mr. Griswold was not 
a lawyer, and hence cannot be supposed to have used 
these words in their strict, technical, legal sense, but it 
is more reasonable to suppose that he used them in the 
general sense in which they are frequently used and 
generally understood by laymen. If he had formed a 
acheme in his mind to give this sum to his creditors, or 
to his executors or administrators, it is reasonable to 
suppose that he would have used other, and what to 
him would seem plainer and more appropriate and di- 
rect words to express his meaning. It is not so im- 
portant to inquire what the insurance company meant 
by these words, as it was wholly indifferent to it 
whether the sum insured was made payable to the ex- 
ecutors, administrators or assigns of the insured or to 
his family. The beneficiaries were such as the insured 
intended and mentioned to the company, and it is a 
just inference that he furnished or selected the lan- 
guage used to designate them. But it is quite signifi- 
cant, as indicating the intent of the company, that the 











words ordinarily found in policies where the sum ip. 
sured is intended to be made payable to the executors 
or administrators of the insured for general administra- 
tion are not found in this policy, and the changed 
phraseology may be taken to indicate a different under- 
standing on the part of the company. The word “ag. 
sigus,’* which is‘usually found in policies which are ag- 
siguable by the insured, is also omitted from this policy, 
indicating that the parties did not understand that they 
were dealing with an assignable policy. It iselementary 
law that, where a policy is for the benefit of persons 
named therein to whom the sum insured is payable, it 
cannot be assigned without the consent of the persons 
named, and all of them. The insured may destroy the 
policy by omitting to pay the premiums, and thus fail- 
ing to keep it in life, but he cannot impair the inter- 
est of the persons named as beneficiaries by a surren- 
der or assignment thereof. It is therefore begging the 
question to say that the insured could undoubtedly in 
his life-time have assigned this policy, aud thus de- 
prive his family of the benefit thereof. If we are right 
in the meaning we attribute to these words, he could 
not have done so. It may be asked, if he meants the 
insurance as a provision for his family, why did he not 
have their names inserted as heneticiaries? There was 
a wife and several children, and he found the words 
“legal representatives’’ in the printed form of the 
policy preceded by a blank, and he probably took these 
words as expressive of his meaning, rather than have 
the numerous names written in the policy. If this in- 
surance was for the benefit of the general estate of the 
insured, and payable after his death to his adminis- 
trators for general administration by them, then the 
insured could have assigned it in his life-time, and as 
a chose in action it would have been liable to be taken 
by his creditors. Can it be supposed that this old 
man, witha family somewhat dependent upon him, 
intended to take a paid-up policy, which his creditors 
could at once seize and take away from him under 
their judgments? If he had not intended to benefit 
his family, and had desired some present benefit for 
himself, he could probably have obtained from the 
company the present value of the policy in cash, and 
thus have appropriated it to his use. So, in whatever 
light we consider this matter, it is most probable that 
it was the intention to make the sum insured payable 
to the family of the insured. We cannot be absolutely 
certain that such was the intention, but we must 
adopt that construction which has in its favor the bal- 
ance of probabilities, It is said that this is not a safe 
construction of these words, and that insurance com- 
panies, in accepting surrenders of policies, and per- 
sous who take assignments of them, may be deceived, 
and accept surrenders and assignments which are in- 
operative against the real beneficiaries. But the an- 
swer to this suggestion is that persons who deal with 
policies payable, like this, to ‘‘ legal representatives,” 
words known to be of doubtful meaning, must be sure 
of the intention of the parties to the policy, and, if 
they are not, they must not deal in them, and, where 
they do deal with them, they act at their peril, as all 
persous do who deal with written instruments of 
doubtful phraseology. It would be a poor administra- 
tion of justice in this case, where no fraud has been 
committed, to defeat the intention of the parties for 
fear that in some other case some incautious person 
may be deceived by these words of uncertain import. 
Jan. 27, 1891. Griswold v. Sawyer. Opinion by Earl, 
J. Andrews and Gray, JJ., dissenting. Reversed. 








RAILROADS—ACCIDENT AT CROSSING — CONTRIBU- 
TORY NEGLIGENCE.—(1) The omission ef a railroad 
company to have the head-light on its engine lighted 
at about dusk will not warrant a recovery for the death 
of one run over by the engine at a crossing, where the 
eugiue and cars, as well as the reflection of the lights 
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from the car windows, were distinctly visible to per- 
sons near the crossing. (2) Where deceased waited 
for the passage of a train on one of defendant’s tracks, 
stepped on an adjoining track, and was run over by a 
train which he could have seen had he stopped to look, 
he was guilty of contributory negligence. Cordell v. 
Railroad Co., 75 N. Y. 380; Woodard v. Railroad Co., 
106 id. 369; Young v. Railroad Co., 107 id. 500. Jan. 
27,1891. Daniels v. Staten /sland Rapid Transit R. Co. 
Opinion per Curiam. Reversed. 


SET-OFF—JOINT AND SEPARATE DEBTS.—Defendant 
cannot set up as a counter-claim a debt owing to him 
by a firm of which plaintiff is a member, where it is 
not alleged that the firm is insolvent, and the other 
members are not made parties to the action; and an 
allegation that the other members of the firm are in- 
solvent, but that plaintiff is solvent, is insufficient, 
One member’ of a firm may be insolvent, and 
yet the firm may be solvent, and, where other 
parties are jointly liable upon a claim, they 
should all be made parties, so that the rights 
of all may be determined. At law, a joint debt 
cannot be set off against a separate debt, or, con- 
versely, & separate debt against a joint debt; and 
equity will only interpose under circumstances in 
which it is necessary in order to save the claim of a 
party, and to do this the facts must be alleged enti- 
tling the party to equitable relief. Pom. Rem. & Rem. 
Rights, § 756; Perry v. Chester, 12 Abb. Pr. (N. 8.) 131; 
Mynderse v. Snook, 1 Lans. 488; Lush v. Adams, 10 
Civ. Proc. R. 60; Parker v. Turner, 8 N. Y. St. Rep. 
500; McCullock v. Vibbard, 51 Hun, 227; 4 N. ¥. Supp. 
202; Cummings v. Morris, 25 N. Y. 625; Howard v. 
Shores, 20 Cal. 277; Ingols v. Plimpton, 10 Colo. 535; 
Baker v. Kinsey, 41 Ohio St. 403-408. Second Division, 
Jan. 14,1891. Spofford v. Rowun. Opinion by Haight, 
J. Distinguishing Briggs v. Briggs, 20 Barb. 477, 
affirmed in 15 N. Y. 471. 


SURETY—RELEASE—CONDITIONS OF BOND—DEFAULT 
OF PRINCIPAL—EVIDENCE.—(1) Where the statute au- 
thorizing the appointment of an attorney for the col- 
lection of arrears of personal taxes provides that it 
shall be his duty to pay over the taxes collected, and 
that his bond shall be ‘*‘conditioned for the faithful 
performance of the duties of his office, and the pay- 
ment over of all taxes collected by him,” the surety 
on the bond, conditioned simply for the faithful per- 
formance of the duties of the office, is bound for the 
attorney's default in the payment over of the taxes. 
Farrar v. United States, 5 Pet. 378. (2) The fact that 
the bond relates to the duties of “attorney for the 
collection of personal taxes,’’ while the appointment is 
to the office of “ attorney for the collection of ‘ arrears’ 
of personal taxes ’’ does not release the surety. (3) The 
books of such attorney being public records, required 
by law to be kept (Consol. Act N. Y., §§ 849, 850) the 
lack of entries therein, showing payment over of the 
taxes collected, is evidence of their non-payment. 
Corning v. Walker, 100 N. Y. 547; In re Silvernail, 45 
Hun, 578. Jan. 27, 1891. Mayor, ‘etc., of City of New 
York v. Goldman. Opinion by Finch, J. Affirmed. 


TAXATION — LAND —WHERE TAXABLE.—Under the 
Laws of 1886, chapter 315, providing that occupied 
lands, when divided by a town or county line, shall be 
assessed in the town where the occupant resides, a 
farm in Kings county, consisting of a single tract, a 
portion of which is in the town of Flatlands, a portion 
in the town of Flatbush, and a portion in the twenty- 
sixth ward of the city of Brooklyn, on which latter 
portion the owner resides, is assessable by the city of 
Brooklyn. Laws of 1885, chapter 411, by its express 
terms, leaves the place of taxation unchanged in re- 
spect to the counties affected by it. Jan. 20, 1891. 
People, ex rel. Vanderveer, v. Wilson et al. Opinion by 
Ruger, C. J. Affirmed. ‘ 








THE NEW FEDERAL JUDICIARY ACT. 


AN ACT to establish Circuit Courts of Appeals and 
to define and regulate in certain cases the jurisdic- 
tion of the courts of the United States, and for other 
purposes. 


Be it enacted by the Senate and House of Representa, 
tives of the United States of America in Congress as- 
sembled : 


Section 1. That there shall be appointed by the 
president of the United States, by and with the advice 
and consent of the Senate, in each Circuit an addi- 
tional Circuit judge, who shall have the same qualifi- 
cations, and shall have the same power and jurisdic- 
tion therein that the Circuit judges of the United 
States, within their respective Circuits, now have un- 
der existing laws, and who shall be entitled to the 
same compensation as the Circuit judges of the 
United States in their respective Circuits now have. 

§ 2. That there is hereby created in each Circuit a 
Circuit Court of Appeals, which shall consist of three 
judges, of whom two sball constitute a quorum, and 
which shall bea court of record with appellate juris- 
diction, as is hereafter limited and established. Such 
court shall prescribe the form and style of its seal and 
the form of writs and other process and procedure as 
may be conformable to the exercise of its jurisdiction 
as shall be conferred by law. It shall have the ap- 
pointment of the marshal of the court with the same 
duties and powers under the regulations of the court 
as are now provided for the marshal of the Supreme 
Court of the United States, so far as the same may be 
applicable. The court shall also appoint a clerk, who 
shall perform and exercise the same duties and powers 
in regard to all matters within its jurisdiction as are 
now exercised and performed by the clerk of the Su- 
preme Court of the United States, so far as the same 
may be applicable. The salary of the marshal of the 
court shall be twenty-five hundred dollars a year, and 
the salary of the clerk of the court shall be three thou- 
sand dollars a year, to be paid in equal proportions 
quarterly. The costs and fees of the Supreme Court 
now provided for by law shall be costs and fees in the 
Circuit Courts of Appeals; and the same shall be ex- 
pended, accounted for and paid over to the treasury 
department of the United States, in the same manner 
as is provided in respect of the costs and fees in the 
Supreme Court. 

The court shall have power to establish all rules and 
regulations for the conduct of the business of the court 
within its jurisdiction as conferred by law. 

§ 3. That the chief justice and the associate justices 
of the Supreme Court assigned to each Circuit, and 
the Circuit judges within each Circuit, and the several 
district judges within each Circuit, shall be competent 
to sit as judges of the Circuit Court of Appeals within 
their respective Circuits in the manner hereinafter 
provided. In case the chief justice or an associate 
justice of the Supreme Court should attend at any 
session of the Circuit Court of Appeals he shall preside, 
and the Circuit judges in attendance upon the court 
in the absence of the chief justice or associate justice 
of the Supreme Court shall preside in the order of 
the seniority of their respective commissions. 

In case the full court at any time shall not be made 
up by the attendance of the chief justice or an asso- 
ciate justice of the Supreme Court and Circuit judges, 
one or more District judges within the Circuit shall be 
competent to sit in the court according to such order 
or provision among the District judges as either by 
general or particular assignment shall be designated 
by the court: Provided, That no justice or judge be- 
fore whom a cause or question may have been tried or 
heard in a District Court, or existing Circuit Court, 
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shall sit on the trial or hearing of such cause or ques- 
tion in the Circuit Court of Appeals. A term shall be 
held anuually by the Circuit Court of Appeals in the 
several judicial Circuits at the following places: In 
the first Circuit, in the city of Boston; in the second 
Circuit, in the city of New York; in the third Circuit, 
in the city of Philadelphia; in the fourth Circuit, in 
the city of Richmond; in the fifth Circuit, in the city 
of New Orleans; in the sixth Circuit, in the city of 
Cincinnati; in the seventh Circuit, in the city of 
Chicago; in the eighth Circuit, in the city of St. Louis; 
in the ninth Circuit, in the city of San Francisco, and 
in such other places in each of the above Circuits as 
said court may from time to time designate. The 
first terms of said courts shall be held on the second 
Monday in January, eighteen hundred and ninety-one, 
and thereafter at such times as may be fixed by said 
courts. 

§4. That no appeal, whether by writ of error, or 
otherwise, shall hereafter be taken or allowed from 
any District Court to the existing Circuit Courts, and 
no appellate jurisdiction shall hereafter be exercised 
or allowed by said existing Circuit Courts, but all ap- 
peals by writ of error or otherwise, from said District 
Courts shall only be subject to review in the Supreme 
Court of the United States or in the Circuit Court of 
Appeals hereby established, as is hereinafter provided, 
and the review, by appeal, by writ of error or other- 
wise, from the existing Circuit Courts shall be had 
only in the Supreme Court of the United States or in 
the Circuit Courts of Appeals hereby established ac- 
cording to the provisions of this act regulating the 
same. 

§5. That appeals or writs of error may be taken 
from the District Courts or from the existing Circuit 
Courts direct to the Supreme Court in the following 
cases: 

In any case in which the jurisdiction of the court is 
in issue; in such cases the question of jurisdiction 
alone shall be certified to the Supreme Court from the 
court below for decision. 

From the final sentences and decrees in prize causes. 

In cases of conviction of a capital or other infamous 
crime. 

In any case that involves the construction or appli- 
cation of the Constitution of the United States. 

In any case in which the constitutionality of any law 
of the United States, or the validity or construction of 
auy treaty made under its authority, is drawn in ques- 
tion. 

In any case in which the Constitution or law of a 
State is claimed to be in contravention of the Consti- 
tution of the Cnited States. 

Nothing in this act shall affect the jurisdiction of the 
Supreme Court in cases appealed from the highest 
court of a State, nor the construction of the statute 
providing for review of such cases. 

§6. That the Circuit Courts of Appeals established 
by this act shall exercise appellate jurisdiction to re- 
view by appeal or by writ of error final decision in the 
District Court, and the existing Circuit Courts in all 
cases other than those provided for in the preceding 
section of this act, unless otherwise provided by law, 
and the judgments or decrees of the Circuit Courts of 
Appeals shall be final in all cases in which the juris- 
diction is dependent entirely upon the opposite parties 
to the suit or controversy, being aliens and citizens of 
the United States or citizens of different States; also 
in all cases arising under the patent laws, under the 
revenue laws, and under the criminal laws and in ad- 
miralty cases, excepting that in every such subject 
within its appellate jurisdiction the Circuit Court of 
Appeals at any time may certify to the Supreme Court 
of the United States any questions or propositions of 
law concerning which it desires the instruction;of that 
court for its proper decision. And thereupon the Su- 
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preme Court may either give its instruction ‘on the 


questions and propositions certified to it, which shall 
be binding upon the Circuit Courts of Appeals in such 
case, or it may require that the whole record and cause 
may be sent up to it for its consideration, and there. 
upon shall decide the whole matter in Controversy in 
the same manner asif it had been brought there for 
review by writ of error or appeal. 

And excepting also that in any such case as is here- 
inbefore made final in the Circuit Court of Appeals, it 
shall be competent for the Supreme Court to require, 
by certiorari or otherwise, any such case to be certified 
to the Supreme Court for its review and determina- 
tion with the same power and authority in the case as 
if it had been carried by appeal or writ of error to the 
Supreme Court. 

In all cases not hereinbefore in this section made 
final, there shall be of right an appeal or writ of error 
or review of the case by the Supreme Court of the 
United States where the matter in controversy shall 
exceed one thousand dollars besides costs. But no 
such appeal shall be taken or writ of error sued out 
unless within one year after the entry of the order, 
judgment or decree sought to be reviewed. 

§ 7. That where, upon a hearing in equity in a Dis- 
trict Court, or in an existing Circuit Court, an injune- 
tion shall be granted or continued by an interlocutory 
order or decree, in a cause in which an appeal from a 
final decree may be taken under the provisions of this 
act to the Circuit Court of Appeals, an appeal may be 
taken from such interlocutory order or decree grant- 
ing or continuing such injunction to the Circuit Court 
of Appeals: Provided, That the appeal must be taken 
within thirty days from the entry of such order or de- 
cree, and it shall take precedence in the appellate 
court; and the proceedings in other respects in the 
court below shall not be stayed unless otherwise or- 
dered by that court during the pendency of such ap- 
peal. 

§ 8. That any justice or judge who, in pursuance of 
the provisions of this act, shall attend the Circuit 
Court of Appeals held at any place other than where 
he resides shall, upon his written certificate, be paid 
by the marshal of the district in which the court shall 
be held his reasonable expenses for travel and attend- 
ance, not to exceed ten dollars per day, and such pay- 
ments shall be allowed the marshal in the settlement 
of his accounts with the United States. 

§9. That the marshals of the several districts in 
which said Circuit Court of Appeals may be held shall, 
under the direction of the attorney-general of the 
United States, and with his approval, provide such 
rooms in the public buildings of the United States as 
may be necessary, and pay all incidental expenses of 
said court, including criers, bailiffs and messengers: 
Provided however, That in case proper rooms cannot 
be provided in such buildings, then the said marshals, 
with the approval of the attorney-general of the United 
States, may from time to time lease such rooms as 
may be necessary for such courts. That the marshals, 
criers, clerks, bailiffs and messengers shall be allowed 
the same compensation for their respective services a8 
are allowed for similar services in the existing Circuit 
Courts. 

§ 10. That whenever on appeal or writ of error or 
otherwise a case coming directly from the District 
Court or existing Circuit Court shall be reviewed and 
determined in the Supreme Court the cause shall be 
remanded to the proper District or Circuit Court for 
further proceedings to be taken in pursuance of such 
determination. And whenever on appeal or writ of 
error or otherwise a case coming from a Circuit Court 
of Appeals shall be reviewed and determined in the 
Supreme Court the cause shail be remanded by the Su- 
preme Court to the proper District or Circuit Court 
for further proceedings in pursuance of such deter- 
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mination. Whenever on appeal or writ of error or 
otherwise a case coming from a District or Cir- 
cuit Court shall be reviewed and determined in 
the Circuit Court of Appeals is a case in which the de- 
cision in the Circuit Court of Appeals is final such 
cause shall be remanded to said District or Circuit 
Court for further proceedings to be there taken in pur- 
suance of such determination. 

§11. That no appeal or writ of error by which any 
order, judgment or decree may be reviewed in the 
Cireuit Courts of Appeals under the provisions of this 
act shall be taken or sued out except within six months 
after the entry of the order, judgment or decree sought 
to be reviewed: Provided however, That in all cases 
in which a lesser time is now by law limited for ap- 
peals or writs of error such limits of time shall apply 
to appeals or writs of error in such cases taken to or 
sued out from the Circuit Courts of Appeals. And all 
provisions of law now in force regulating the methods 
and system of review, through appeals or writs of er- 
ror, shall regulate the methods and system of appeals 
and writs of error provided forin this act in respect 
of the Circuit Courts of Appeals, including all provis- 
ions for bonds or other securities to be required and 
taken on such appeals and writs of error, and any 
judge of the Circuit Courts of Appeals, in respect of 
cases brought or to be brought to that court, shall 
have the same powers and duties as to the allowance 
of appeals or writs of error, and the conditions of such 
allowance, as now by law belong to the justices or 
judges in respect of the existing courts of the United 
States respectively. 

$12. That the Circuit Court of Appeals shall have 
the powers specified in section seven hundred and 
sixteen of the Revised Statutes of the United 
States. 

§13. Appeals and writs of error may be taken and 
prosecuted from the decisions of the United States 
Court in the Indian Territory to the Supreme Court 
of the United States or to the Circuit Court of Appeals 
in the eighth Circuit, in the same manner and under 
the same regulations as from the Circuit or District 
Courts of the United States, under this act. 

§14. That section six hundred and ninety-one of the 

Revised Statutes of the United States and section 
three of an act entitled “‘An act to facilitate the dis- 
position of cases in the Supreme Court, and for other 
purposes,” approved February sixteenth, eighteen 
hundred and seventy-five, be and the same are hereby 
repealed. And all acts and parts of acts relating to 
appeals or writs of error inconsistent with the provis- 
ions for review by appeals or writs of error in the 
preceding sections five and six of this act are hereby 
repealed. 
* §15. That the Circuit Court of Appeal in cases in 
which the judgments of the Circuit Courts of Appeal 
are made final by this act shall have the same uappel- 
late jurisdiction by writ of error or appeal to review 
the judgments, orders and decrees of the Supreme 
Courts of the several Territories as by this act they 
May have to review the judgments, orders and decrees 
of tbe District Court and Circuit Courts; and for that 
purpose the several Territories shall by orders of the 
Supreme Court, to be made from time to time, be as- 
signed to particular Circuits. 


CORRESPONDENCE. 


Tue New Jupicrary ACT. 
Editor of the Albany Law Journal: 


I mail you copy of “An act to establish Circuit 
Courts of Appeals and to define and regulate in cer- 


tain cases the jurisdiction of the courts of the United 
States, and for other purposes,’’ which has just been 
approved by the president. 

This latest Judiciary Act will be of great interest to 
the profession and to the people of this and of other 
countries. lt will no doubt provoke much discus- 
sion, and will soon call for construction by the 
court. There will arise some criticism over many of 
its provisions; and comparison with the Judiciary Act 
of 1789, the latter the marvellous creation of the vigor- 
ous and fertile brain of Chief Justice Ellsworth, is in- 
evitable. 

It is not clear as to the manner or method of the or- 
ganization of the Courts of Appeal. The exclusion 
from the Supreme Court of parties who are “aliens” 
already excites unfavorable comment in certain quar- 
ters. Extension of the jurisdiction of the Supreme 
Court in respect of ‘‘ criminal causes” is regarded as 
unfortunate. The provision as to “appeals from Ter- 
ritorial courts,’’ and the escape from the final decis- 
ion of a single District judge in matters important, is 
welcomed. Inventors and their counsel in patent 
cases — which constitute a large proportion of cases 
usually on the docket of the Supreme Court — may at 
first regret their exclusion; but if the Circuit Courts 
are wisely constituted there will be no hardship in 
this. 

Some people will probably think the act is drafted in 
a confused and slovenly style, while others will con- 
clude that it is as good a measure as we may hope to 
obtain amid present surroundings, and in this sordid 
age, when ‘‘all men’s sacrifices are made to for- 
tune.”’ 


An hee animos erugo et cura peculi 
Quum semel imbuerit, speramus carmina fingi 
Posse linenda cedro, et levi servanda cupresso ? 


Tnstead of repining, let us imitate the example of 
George III, who upon the termination of the Ameri- 
can Revolution in favor of the colonies, and dis- 
astrously to Great Britain, directed the Archbishop 
of England to issue orders that a general thanksgiving 
should be read in all the churches of the kingdom — 
** because it was no worse.’’ 

In some of the inner circles of the court, apprehen- 
sion exists that the pruning hook of the Nation’s legis- 
lators has cut too deep; and that— after the present 
docket is worked off—the justices of this tribunal of 
last resort will not have business sufficient to occupy 
them during succeeding terms. This fear may not 
be well founded. But time only can determine. 


Yours, 
ALEX. PORTER MORSE. 
March 4, 1891. 


RELIEF OF THE APPELLATE COURTS BY THE LEGIS- 
LATURE. 


Editor of the Albany Law Journal: 


While methods of treating appeals are under discus- 
sion and advisement from a constitutional point of 
view something might be done at once by legislation 
to relieve all appellate tribunals of much unnecessary 
labor through a few changes in practice in the trial 
courts, and in the manner of presenting arguments on 
appeals. We need to revive the old notion that an ap- 
peal means a review of errors of law and not of fact, 
including under present practice only that refusals to 
direct verdicts and findings without any proper evi- 
dence and refusals to find on proper uncontroverted 
evidence are errors of law. 

In jury cases a motion to set aside a verdict as 
against evidence, against the weight of evidence, as ex- 





cessive and for new trials on the ground of newly-dis- 
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covered evidence, should be fully argued before and 
heard and finally decided by the trial judge, so that 
a case on appeal would only contain so much of the 
evidence as is necessary to explain the exceptions 
taken to evidence and the judge’s charge. If these 
questions were fully and deliberately argued before 
the trial judge and this decision made final, instead of 
being formally denied and the labor thrown upon the 
appellate court. The result would be about as satis- 
factory and we should be relieved of much of the un- 
necessary, confusing and expensive baggage that every 
record on appeal now carries. 

In equity cases often an opinion by the trial judge, 
oral or written, but sufficient only to outline the de- 
cision, proposed findings drawn and presented by the 
respective attorneys, knowing what their position in 
the appeal is to be, should then be fully and finally 
settled by the trial judge and embodied in his decision 
which should be final on the facts, but findings unsup- 
ported by proper evidence and refusals to find on 
proper uncontroverted evidence and exclusion of evi- 
dence remaining as now questions of law and subject 
to exceptions and appeal, exceptions to evidence and 
the exclusion of evidence to be noted on the record. 
Exceptions filed after judgment would then have some 
meaning instead of being an attempt to hit a head 
wherever one is seen. 

In the argument of appeals the statement of facts 
should contain a statement of the errors upon which 
the pointsare based. This is of all the more importance 
under our present practice where the exceptions give 
about as definite an idea of appellant’s claim as if he 
were to inform the court that respondent’s judgment 
was against the statutes. Our entire system of argu- 
ment upon appeals however seems to be based upon 
the principle of not letting anybody know what you 
are about nor what you want. Having pushed every 
thing before us from the trial court and rejecting noth- 
ing the effort seems to be to get behind the mass and 
without notice to your opponent to open fire upon him 
with a blunderbuss loaded with unlimited excep- 
tions. 

The respondent must necessarily come armed witha 
like weapon,-and loaded to the muzzle too, or he may 
be taken by surprise on the particular points selected 
by appellant to be urged. This method is neither of 
service to the court nor satisfying to counsel nor 
profitable to litigants. Argument of appeals ought 
not to be treated as a contest in which secrecy, 
strategy and ambuscade are the chief factors. 
Having settled the facts finally before the trial 
judge after full argument as before stated, the 
suitor should come before the appellate tribu- 
nal on substantial questions of law, and that 
these may be fully and fairly presented to the 
court in aid of its decision, the appellant should serve 
his printed case and brief of argument upon the re- 
spoudeut thirty days before the day noticed for argu- 
ment. Fifteen days after the respondent should serve 
his brief in reply. Ten days later and five days be- 
fore the day noticed for argument the appellant 
should serve, if he chooses, a reply to respondent’s 
brief. 

When the appeal comes before the court for oral ar- 
gument much of the labor otherwise thrown upon the 
court has been done; there are no surprises and no oc 
casion for re-argument. There is no inducement to 
counsel to misstate facts, to misquote evidence, nor to 
cite overruled cases, because his opponent is unable 
during argument to carefully examine a lengthy brief, 
Both the court and opposing counsel know beforehand 
the essential matter in controversy and the arguments 
are directed to it. This method is no untried theory. 
It is the procedure in the Supreme Court in Pennsyl- 
vauiia where there is but one appellate court and yet 
with only seven judges and about as many appeals as 





. . PER iin 
in this State, the court never gets behind, but the at- 
torneys there are not allowed to use the blunder. 
buss. 
EpGAR A. TURRELL. 
170 BROADWAY, NEw YORK. 





NOTES 


CURIOUS plea was put upon the record in a case 
of seduction which came before the Court of Ap- 
peul this week. The action was by the father ofa girl 
for damages for loss of her services owing to her hay- 
ing beeu seduced by the defendant and having given 
birth to twins. The defendant, besides denying the 
seduction, further pleaded that he was not the father 
of the twins “‘ or of either of them.” It is needless to 
add that this plea caused considerable merriment in 
court.—Solicitor’s Journal. 


Two considerations are to be advanced in favor of 
the country lawyer’s lot. First, we believe that on the 
whole his average of happiness is greater than that of 
his city brother, even if such bliss would be impossible 
without some measure of ignorance. If he has never 
learned to be discontented with his simple environ- 
ment, there is no reason why he should not have, to- 
gether with good bodily health, a normal felicity of 
spirits. Rarely is he sucltf a slave to his profession as 
the active city practitioner. It would, of course, bea 
great mistake to suppose that so-called labor-saving 
appliances really accomplish that end. They do not 
decrease human labor—they simply increase the vol- 
ume of work possible to be done. A city lawyer, with 
the assistance of carefully-graded clerical force, stenog- 
rapher, typewriter, phonograph and all the other mod- 
ern appliances, will nevertheless work personally more 
hours and worry more hours than a country lawyer of 
equal age and equal local standing. Moreover, the city 
man will probably break down or die the earlier of the 
two, and it is very doubtful whether, relatively to his 
manner of living, he will accumulate as large a compe- 
tency for his declining years. Secondly—and this claim 
may seem heretical to some of our readers — the 
country practitioner is apt to be a better lawyer than 
his city rival. We use the word in its strictest sense. 
The country lawyer bas had more leisure to read law, 
not for immediate service, but for absolute knowledge. 
When he has been examining some question in the 
preparation of a brief, he has had opportunities to 
turn aside into this and that attractive by-path of in- 
vestigation, just from curiosity to discover whither it 
leads. Out of interest in the subject he has read up 
the law collaterally as well as directly connected 
with his cases. Research of this kind is seldom in- 
dulged in by a man in the ceaseless rush of a city prac- 
tice. The city man, on his part, acquires a species of 
lightning instinct, so that be can tell at a glance 
whether a reported case affects the case at bar one way 
or the other. Butasa rule, the pursuit of a line of 
study that he does not require for definite use is out 
of the question. It follows that while the city lawyer 
generally knows how to quickly find the law, a country 
lawyer of ability and fairly studious habits, who has 
arrived at middle life, commonly knows the law. On 
more than one occasion we have been charmed in talk- 
ing “‘shop’’ with a practitioner of bucolic dress and 
manner, whose nouns and verbs often disagreed, and 
whose speech betrayed the provincial accent of the 
neighborhood, to discover what a wide and well-sys- 
tematized knowledge he had of jurisprudence. We have 
had the privilege of meeting several country lawyers 
who, we fancied, could have continued to practice their 
profession with success, though they were denied ac- 
cess to the books for the rest of their lives.—New York 
Law Journal. 
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CURRENT TOPICS. 





HE perusal of the works of that new light in lit- 
erature, Rudyard Kipling, with their novel and 
fascinating setting of Indian lands, customs and 
traits, has led us to look over more carefully than 
formerly the columns of the Indian Jurist, now in 
its fourteenth volume, and which comes to us 
monthly from Madras. In scanning its columns in 
the expectation of something strange and startling 
we are forced to confess to the disappointment 
which we used to experience when we failed to find 
in the columns of the New Zealand Jurist any 
accounts of feasts of ‘‘long pig” and missionaries 
who agreed with their parishioners. The strangest 
thing is the names of the suitors, We have room 
for only one or two — ‘‘ Kaikhusra Navroji Kubraji 
v. Jehangir Byramji Murzbau and another” — we 
really can’t get the other into this week’s issue. We 
rejoice to see that ‘‘this case is distinguished from 
Sreegopal Muliok v. Ram Churn Nusker.” We are 
surprised to learn that a petition to the crown on 
the subject of the legal age of consent to marriage, 
signed by two thousand women, was only sixty feet 
long. There is a good deal in the present number 
on this topic of consent, in opposition to an effort 
to reduce the age, and we are told that in South 
India ‘‘they generally try to make wives mothers 
when the wives are eleven.” This convinces us 
that M. Guy de Mompassant was chaffing in the 
story of his ‘‘ Hindu love,” in telling about a harem 
of little girls from five to eight, and how the hero 
made a wife of the eight-year old. Six months’ 
imprisonment for ‘‘a brute who bites off his wife’s 
nose” is denounced as it ought to be, and the edi- 
tor warmly asks: ‘‘Can it be true that many of us 
leave our religion, morality and even our chivalry, 
at Suez, for use when we shall return to England? ” 
But this is not much worse than the English idea 
of the wife’s right of divorce, and we do not believe 
that Suez is much lumbered up with the commodi- 
ties spoken of. It is gratifying however to note 
that ‘‘the guardian of the minor husband of a minor 
bride is not entitled to the custody of the girl until 
she attains the age of puberty according to custom.” 
The judges are not always amiable, it seems: ‘In 
India, what with the heat, what with the mosqui- 
toes, what with liver, and what with the thousand 
ills that flesh is heir to, judges not infrequently 
come to court after a heavy breakfast in a state of 
great irritability, and with the mind made up, quite 
unconsciously, of course, to snub advocates, cut down 
argument, and generally deny justice even to the 
Most deeply aggrieved.” The schoolmaster is 
respected there: ‘‘A schoolboy in Lahore, said to be 
ten years old, posted an obnoxious bill on the school 
wall, criticising his master’s character in very objec- 


Vor. 48 — No. 12. 








tionable language. Upon this the magistrate sent 
him to jail, and the appellate courts have confirmed 
the sentence.” The Jurist copies from the Toledo 
Commercial that musty chestnut about “ lawyers 
nearest the fire,’ without endeavoring, like the 
Scottish Law Magazine, to adapt it to itsown merid- 
ian. There is a good deal of acute comment on 
English and American topics. The Jurist approves 
the American practice of granting pardons condi- 
tioned on the abstinence from the use of intoxicat- 
ing liquors as a beverage, and exclaims, ‘‘ What a 
sensible people!” It dissents from the Wushington 
Law Reporter’s theory, ‘‘ that the way to prevent an 
increase of crime is not with the hangman’s rope, but 
by spending our energies in striking at the root of 
the tree which bears the evil fruit.” And remarks: 
‘*To our mind this tirade, as coming from Wash- 
ington, is very discouraging. From such a quarter 
one expects at least some common sense. Some 
day no doubt — we know not when or where — the 
millennium will bring with it a general desire for 
education and distaste for rum, and aversion from 
crime. In the meantime, besides putting our trust 
in Providence, it will be well for us to keep our 
legal powder dry and our gallows in fair working 
order.” On the whole, our contemporary is full of 
interest, and welcome. 


In this age of inquiry there is perhaps too strong 
a tendency to inquire into the mysteries of the 
unseen. If the inquirer is ever able to satisfy him- 
self the result is frequently apt to be disappointing. 
This is true respecting those portions of the human 
female frame which custom and propriety have 
until recent days kept concealed from the lewd 
eyes and sacred from the vulgar comment of the 
stronger sex. Just now this continent, from New 
York to Minnesota, is agitated by a righteous indig- 
nation on the subject of ‘‘ tights” on the stage, and 
we rejoice to observe that two apostles, Miss Lilian 
Russell and Madame Diss De Bar, have uttered a 
protest against the compulsion of revealing their 
personal charms to the public, and that the Legisla- 
ture of Minnesota are taking steps to bring about a 
similar reform through legislation. It may be that 
the ladies in question are influenced more by per- 
sonal weighty considerations than by a desire to pro- 
mote the public weal. Miss Russell confesses that 
‘*Nature has been generous ” to her in re 1—gs, and 
it is intimated by those who have been in a position 
to know, that to the other lady Nature has been posi- 
tively prodigai in this regard. Strictly speaking, 
Madame Diss De Barr cannot be pronounced a 
‘*medium” in this particular. The lady seems to 
be technically right in her claim, because the play 
in which her manager seeks to unveil her limbitless 
charms is entitled ‘‘ Out of Sight.” But the Legis- 
lature of Minnesota may not be accused of any such 
personal influences. Taking into account the pro- 
clivity of the rural legislators to occupy the front 
row at the theater and gaze at the unaccustomed 
display of city calves, we do not hesitate to declare 
our opinion that their present action is exceedingly 
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unselfish and of a sound moral tone. The language 
of the proposed act indicates a delicate sense of the 
proprieties, and a determination to cover the whole 
ground. No ‘female person” shall ‘‘expose her 
nether Jimb or limbs,” etc. No coarse and ribald 
reference to 1—gs here, but the language ‘‘ clothed 
on with chastity.” No mercy to be shown to one- 
1—g—d performers. This is all as it should be, 
The result will be a gain for art and for morals. 
Let the veil remain over the holy mysteries of the 
female figure, so that in imagination at least the 
nether limbs of our women may always be straight 
and of goodly proportions. It is a noteworthy fact 
that the greatest dancers of former times always 
wore long skirts — Taglioni, Cerito, Ellsler, Grisi — 
and it is only within the last forty years that the 
prevailing cutty-sarkness has been tolerated. It is 
an alarming sign of modern degeneracy. It is bet- 
ter all around that women should ‘‘ walk by faith 
and not by sight.” Now if the Legislature will 
attend to the upper parts of the female person their 
work of cleansing will be complete. If they leave 
the matter as it is, we fear the ladies of the stage or 
their venal managers will try to compensate by pull- 
ing their dresses down without piecing out the upper 
end, It is gratifying also to note that Wyoming 
wants the goddess of liberty draped on her seal. 
This is what might have been expected of the 
famous little republic which has exalted woman to 
an unprecedented standing. Now for a warfare on 
the indecent bill-boards. Fig-leaves applied with 
paste will not “‘fillthe bill;” they must be reformed 
altogether. We absolutely blushed this morning 
on reading in a New York newspaper a comparison 
of the dimensions of Mrs. Langtry with those of the 
marble Venus of Medici, the famous classic standard 
of female beauty, in which the modern seems to 
have no advantage except in being very much alive. 
Of course this proposed reform strikes a blow at an 
active industry — that of the ballet-girl, of whom 
an obscure poet once sang: 








They say she’s seen a better day, 
But now misfortune’s rub she salves,” 
And cheerful pays her humble way 
By raising calves. 


She braved her altered circumstances, 
So full of harsh and hungry ills, 
By taking steps in ballet dances 
To foot her bills. 


She has a home like any other — 
She loves her snuffy old mamma, 
Her sisters and her little brother, 
But most her pas. 


Of music she has quite a notion, 
Her taste embraces high and low; 
No movement raises her emotion 
Like a leg row. 


But little into books she dips 
Of science or theology, 
But poetry she never skips 
Save elegy. 


— leaves it without a leg to stand on, so to speak ; 
but the girls must seek other walks, less muddy, 


which do not require them to hold their skirtg so 
high. Now there is another class of ‘‘ tights,” 











mainly composed of male persons, who should be 
strongly legislated against, and especially prohib- 
ited from exposing themselves in public. 


The current Green Bag says that the late Chief 
Justice Appleton, of Maine, was ‘‘ the author of the 
world-famous decision that the dog is a domestic 
animal,” This gives a wrong impression. The 
decision of the court was the other way (State y, 
Harriman, 75 Me. 562), but Chief Justice Appleton 
dissented, and it seems to us that he gave the better 
reasons. Our learned friend, the editor of the Bag, 
will do well to stay away from England, for if the 
lord chief justice could get hold of him he certainly 
would hale him to the Tower, if he did not sink him 
in the ‘‘Tems” in a huge green bag, for libel in 
uttering that awful portrait of him. The ALBany 
Law JouRNAL is usually too serious to supply any 
fitting reading for the Bag, but when any is taken 
credit ought to be given. It was omitted in the 
instance of ‘* Judicial Life,” in the present issue, 
The article on the Supreme Court of Louisiana is of 
interest, especially in respect to the portraits, and is 
tinctured with the southern spirit, although not 
offensively. It sounds a little strange to northern 
ears to read of judges who are ‘‘a splendid type of 
the Creole gentleman of this State,” or ‘‘ the high- 
est type of the lordly Anglo-Saxon.” Three of these 
judges were of northern birth, and one, Chief Jus- 
tice Merrick, born in Massachusetts, ‘‘ when the 
civil war began, espoused with great zeal the south- 
ern cause.” On the other hand, Justice Taliaferro, 
born in Virginia, protested against the act of seces- 
sion in the convention, and observed: ‘‘ This act I 
denounce as one of mad folly, and of which, if my 
judgment errs not, every signer of that paper will 
come to be ashamed; and for one, it shall 
not herald my name to the future infamy which 
I predict will be its fate.’ We congratulate 
Judge Breaux on being ‘‘a_ gentleman of 
means.” From 1810 to the present time the decis- 
ions of the State are comprised in ninety-two vol- 
umes. ‘‘In all civil matters, where there is no 
express law, the court is to proceed and decide 
according to equity, appealing to natural law and 
reason, or received usages. Under that authority, 
when the law is silent, the courts consult the 
Roman, the French, the Spanish, the common law, 
as well of England and of the other States of the 
Union, particularly in commercial matters. There 
exists no distinction for the trial of cases, at law or 
in chancery, in the courts of Louisiana, Whatever 
the features of a case be, the court will pass upon it 
at law or in equity, or both. The Supreme Court 
exercises those blended powers. In original mat- 
ters, ever since 1805, except when otherwise provided 
by special local legislation, the rules of practice and 
the definition of crimes and minor offenses are as at 
common law, both in England and the United 
States.” 


It has been arranged that instead of a hearing on 
the amendments before the joint judiciary commit- 
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tees of the Assembly and Senate on the 24th inst., a 
joint hearing on the commission amendments and 
that of Mr. Moak, passed by the Assembly last ses- 
sion, and introduced in this by Mr. Acker, shall be 
had before the judiciary committees of the Senate 
and Assembly on Wednesday, March 25, at tliree P. M. 
A change from the 24th to Wednesday, the 25th, 
became necessary from inability of certain members 
of the committee to attend the day before. 


—_——_>___—_- 


NOTES OF CASES. 





N Bennett v. State, Supreme Court of Georgia, 
December 23, 1890, it was held error to allow 
the prosecuting attorney to argue to the jury that 
since defendant had a right to prove his good char- 
acter, and had not done so, his character was bad, 
although defendant’s counsel had, without evidence, 
argued that defendant’s character was good. The 
court said: ‘*‘ The accused is not bound to put his 
character in issue. If he omits to do so no infer- 
ence of his guilt can be drawn therefrom by the 
jury. The general rule is that the omission to show 
good character does not justify a presumption that 
the character is bad, from which an inference of 
guilt can be drawn. People v. Bodine, 1 Den. 281; 
Ackley v. People, 9 Barb. 609; State v. Dockstader, 42 


. Iowa, 436; State v. O'Neal, 7 Ired. 251; State v. 


Upham, 38 Me. 261; Stephens v. State, 20 Tex. App. 
255; People v. White, 24 Wend. 520; Donoghoe v. 
People, 6 Park. 120; Cluck v. State, 40 Ind. 270; 
Fletcher v. State, 49 Ind. 134; 1 Bish. Crim. Proc., 
§ 1119. The State is bound to prove the guilt of a 
defendant beyond a reasonable doubt, whether his 
character has been good or bad. It does not follow 
because an accused person may have a bad charac- 
ter that he is guilty of the particular offense for 
which he is being tried. Counsel, both for the State 
and the accused, should be compelled by the court 
to confine themselves in their arguments to the evi- 
dence in the case. In this State the defendant has 
aright to make a statement of his defense to the 
jury; and it has been held in several cases that the 
State’s counsel, where the defendant omitted to 
make such statement, had no right to argue that 
fact to the jury. Nor can the jury infer guilt from 
the defendant’s omission to make the statement. 
If the State’s counsel is not allowed to argue this 
fact to the jury, why should he be permitted to 
argue that the omission to prove good charac- 
ter is evidence of bad character? Why should 
the jury be permitted to infer that his character is 
bad because he has omitted to prove good charac- 
ter? The trial judge however certifies that he per- 
mitted the State’s counsel to make this argument 
because the prisoner’s counsel had argued to the 
jury that the prisoner had a good character, etc. ; 
meaning thereby, that as the prisoner’s counsel had 
argued to the jury a fact which was not in evidence, 
it was proper to allow the State’s counsel to reply 
to that argument, and to say that the prisoner's 
character was bad because he had a right to prove 





good character, and had failed todo so. In State 
v. Upham, 38 Me. 261, supra, the indictment charged 
the accused with having in his possession counter- 
feit bank-bills. He offered no evidence of his gen- 
eral good character, but his counsel argued to the 
jury that from his position in society as postmaster 
his character ought to avail him in aid of the com- 
mon presumption of innocence. Counsel for the 
government argued that the want of such testimony 
authorized the jury to infer that his character was 
bad. Refusal of the court to instruct the jury, upon 
request, that this failure to offer such proof afforded 
no inference of guilt, or that the character was not 
good, was held error. There are many authorities 
which hold that the law presumes that a defendant 
has a good character. This was held in the case of 
Stephens v. State, 20 Tex. App. 269; and in the case 
of Cluck v. State, supra, the Supreme Court of Indi- 
ana held that the law presumes that every man has 
a good character, and that it would have been com- 
petent for counsel to have commented on such pre- 
sumption, This rule is also laid down in Sackett 
on Instructions to Juries, 500. In the case of Gog- 
gaus Vv. Monroe, 31 Ga. 331, the defendant’s counsel, 
in his argument, insisted that the plaintiff's charac- 
ter was bad, whereupon counsel for the plaintiff 
requested the court to charge the jury that the law 
presumed the plaintiff to be of good character until 
the contrary was shown by proof. The trial judge 
refused to charge as requested, and this court held 
that ‘it was error in the court to refuse to charge, 
on request, that the law presumes the character of 
the party to be good until the contrary is proven.’ 
Jenkins, J., in delivering the opinion, said: ‘Defend- 
ant’s counsel having argued that plaintiff's charac- 
ter was bad, and this argument being likely to 
prejudice his case before the jury, he was entitled 
to the legal presumption, that in the absence of evi- 
dence proving the contrary, his character was good, 
and it was error in the court to refuse to charge, on 
request, that the Jaw did so presume.’ But whether 
this be true or not, we hold that the court erred in 
allowing the State’s counsel, over the objection of 
the prisoner’s counsel, to make this argument to the 
jury, although the latter had first violated the rules 
of court by going outside of the evidence. The 
fact that the prisoner’s counsel had violated the rule 
would not authorize the State’s counsel to do like- 
wise. To hold that because counsel on one side 
violates a rule of court in his address to the jury by 
making statements outside of the evidence the oppos- 
ing counsel has the right to violate the rule in like 
manner, over objections of opposing counsel, would 
be to turn a court, where justice should be admin- 
istered according to the rules of evidence and of 
law, into a town-meeting. We could as well hold, 
that if the prisoner’s counsel introduces illegal evi- 
dence, the State’s counsel can reply by introducing 
other illegal evidence; and this, we have held, can- 
not be done. Woolfolk v. State, 81 Ga. 551; Mitchum 
v. State, 11id. 615.” We think there is no presump- 
tion of good character. Danner v. State, 54 Ala, 
127; S. C., 25 Am. Rep. 662, 
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In Curtain v. Somerset, Supreme Court of Penn- 
sylvania, February 16, 1891, it was held that a con- 
tractor, who has completed a building, and turned 
it over to the owner, is not liable to a third person, 
who is afterward injured in an accident caused by 
the defective construction of the building. The 
court said: ‘‘Authorities are not abundant upon 
this point, for the reason that it is comparatively 
new. Ido not know of any direct ruling upon it 
in this State. The true rule, which we think appli- 
cable to it, may be found in Wharton on Negli- 
gence, section 439. It is as follows: ‘There must 
be causal connection between the negligence and 
the hurt; and such causal connection is interrupted 
by the interposition between the negligence and 
the hurt of any independent human agency. Thus 
a contractor is employed bya city to build a bridge 
in a workman-like manner, and after he has finished 
his work, and it has been accepted by the city, a 
traveller is hurt while passing over it by a defect 
caused by the contractor’s negligence. Now the 
contractor may be liable upon his contract to the 
city for his negligence, but he is not liable to the 
traveller in an action on the case for damages. The 
reason sometimes given to sustain such a conclusion 
is that otherwise there would be no end to suits. 
But a better ground is that there is no causal con- 
nection between the traveller’s hurt and the con- 
tractor’s negligence. The traveller reposed no con- 
fidence in the contractor, nor did the contractor 
accept any confidence from the traveller. The trav- 
eller no doubt reposed confidence on the city that it 
would have its bridges and highways in good order; 
but between the contractor and the traveller inter- 
vened the city, an independent, responsible agent, 
breaking the causal connection.’ In section 440 the 
same learned author refers to the case of a con- 
tract with the postmaster-general to furnish certain 
road-worthy carriages; and after the delivery of the 
carriages the plaintiff is injured in using one of 
them, by reason of the carriages having been 
defectively built. ‘No doubt,’ says Mr. Wharton, 
‘had the carriage been built for the plaintiff, he 
could have recovered from the contractor. But 
there is no confidence exchanged between him and 
the contractor; and between them, breaking the 
causal connection, is the postmaster-general, acting 
independently, forming a distinct legal center of 
responsibilities and duties.’ This rule is distinctly 
recognized in Winterbottom v. Wright, 10 Mees. & W. 
115. There one Atkinson contracted with the post- 
master-general to provide a mail-coach to carry the 
mail-bags over a certain route. The driver was 
injured while in this servite from a hidden defect in 
In a suit by him against Atkinson it 
was held that he could not recover, Alderson, J., 
saying: ‘The contract in this case was made with 
the postmaster-general, and the case is just the same 
as if he had come to the defendant and ordered a 
carriage, and had handed it at once over to Atkin- 
son. ‘The only safe rule is to confine the right to 


recover to those who enter into the contract; if we 
go one step beyond that, there is no reason why we 





should not go fifty.’ Francis v. Cockrell, L. R., 5 
Q. B. 501; Heaven v. Pender, 11 Q. B. Div. 503; 
Collis v. Selden, L. R., 3 C. P. 495, and other Eng- 
lish cases, recognize the doctrine that in such 
instances there is no duty owing from the contractor 
to the public. As was said by Martin, B., in Fran- 
cis v. Cockrell, supra: ‘ The law of England looks at 
proximate liabilities as far as possible and endeavors 
to confine liabilities to the persons immediately con- 
cerned.’ In Losee v. Clute, 51 N. Y. 494, it was held 
that the manufacturer and vendor of a steam boiler 
is only liable to the purchaser for defective mate- 
rials, or for any want of care and skill in its con- 
struction, and if after delivery to and acceptance by 
the purchaser, and while in use by him, an explo- 
sion occurs, in consequence of such defective con- 
struction, to the injury of a third person, the latter 
has no cause of action, because of such injury, 
against the manufacturer. We do not find that any 
of the cases cited on behalf of the plaintiff conflict 
with the above views. In Godley v. Hagerty, 20 
Penn. St. 387, the builder was the owner, and he 
was properly held responsible for an inherent weak- 
ness in the building by which an accident occurred, 
In Curson v. Godley, 26 Penn. St. 111, the ware- 
house was erected under the personal superintend- 
ence of the owner, and having leased it to the gov- 
ernment, it was held liable to a person whose goods 
were destroyed by the fall of the building, in con- | 
sequence of its insufficiency for the purpose for 
which it was erected and leased. In Thomas v. Win- 
chester, 6 N. Y. 397, the court held a dealer in drugs 
and medicines, who carelessly labels a deadly poison 
as a harmless medicine, and sends it so labelled into 
market, to be liable to all persons who, without 
fault on their parts, are injured by using it. We 
think this case was correctly decided, but it has no 
application. The druggist owed a duty to every 
person to whom he sold a deadly poison to have it 
properly labelled to avoid accidents. Just here the 
analogy between his case and the one in hand ceases, 
The defendant owed no duty to the public, as before 
stated; his duty was to hisemployer. We need not 
pursue the subject further. We regard the weight 
of authority with the views above indicated. More- 
over they are sustained by the better reason. The 
consequence of holding the opposite doctrine would 
be far-reaching. If a contractor who erects a house, 
who builds a bridge or performs any other work, the 
manufacturer who constructs a boiler, piece of 
machinery or a steamship, owes a duty tu the whole 
world, that his work or his machine or his steam- 
ship shall contain no hidden defect, it is difficult to 
measure the extent of his responsibility, and no 
prudent man would engage in such occupations 
upon such conditions. It is safer and wiser 
to confine such liabilities to the parties im- 
mediately concerned. We are of opinion that 
the defendant’s first point should have been 
affirmed, So also his second point, which asked 
for a binding instruction in his favor.” See 
Loop v. Litchfield, 42 N. Y. 351; 8. C., 1 Am 
Rep. 543. 
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CONSTITUTIONAL LAW—JURY OF THE 
VICINAGE. 


CALIFORNIA SUPREME COURT, JAN. 4, 1891. 


PEOPLE v. POWELL. 


Penal Code of California, section 1033, as amended by act of 
March 9, 1887, providing that the State may have a change 
of venue in a criminal action, ‘‘ on the application of the 
district attorney, on the ground that from any cause no 
jury can be obtained for the trial of defendant in the 
county where the action is pending,” is void, being in 
conflict with the Bill of Rights of California, section 7, 
providing that “‘ the right of trial by jury shall be secured 
to all and remain inviolate,’”’ the right secured being the 
right to trial by a jury of the vicinage as it existed at 
at common law. 


PPEAL from Superior Court, city and county of 
San Francisco. John Hunt, J. 


George C. Ross and George A. Knight, for appel- 
lant. 


George A. Johnson, Atty.-Gen., Z. N. Deuprey, S. M. 
Shortridge and E. F. Fitzpatrick, for people. 


Works, J. The appellant was charged by informa- 
tion, in the county of San Mateo, with the crime of 
murder, alleged to have committed in that county. He 
was twice tried in said county, and the jury failed to 
agree upon a verdict at each triul. Without any effort 
made to procure a third jury, the district attorney 
moved the court under section 1033 of the Penal Code 
fora change of venue to another county. The mate- 
rial part of the application was as follows: ‘‘ Said dis- 
trict attorney, on behalf of the people of the State of 
California, hereby makes application to said court for 
uchange of venue from said county of San Mateo, to 
some convenient county, of the above case of the Jeo- 
ple of the State of California v. Llewellyn A. Powell, on 
the grounds and for the reasons that a fair and impar- 
tial jury cannot be obtained for the trial of said case in 
said county of San Mateo, the sume being the county 
where said action is now pending; and hereby states 
the following facts and causes for making said appli- 
cation, viz.: That the above-named defendant is 
charged, by information, filed in said Superior Court 
of said county of San Mateo, with the crime of mur- 
der, alleged to have been committed in the month of 
November, 1887, in killing, in said county, at said time, 
one Ralph 8S. Smith; that said defendant has had two 
trials in said Superior Court, on said charge; that the 
first trial was had in April, 1888, and the second trial 
in August, 1888; that at said first trial, there was sum- 
moned from all parts of said county, to appear before 
said court, to serve as jurors in said case, seventy-two 
citizens, and of said number sixty-seven were exam- 
ined before a jury could be obtained in said case; that 
at said second trial, there were summoned from all 
parts of said county, to appear before said court, to 
serve as jurors in said case, one hundred and eighty- 
four citizens, and of said number one hundred and 
seventy-three were examined before a jury could be 
obtained to try said case; that said county is small in 
size and population, and a large number of its citizens, 
whose names appear upon its assessment-roll, are Ital- 
ians and Portuguese, and are disqualified from serv- 
ing as jurors in consequence of not understanding the 
English language; that also a large number of those 
citizens, whose names appear upon the assessment-roll 
of said county, live in the city and county of San Fran- 
Cisco, and are therefore not liable to jury duty in said 
county of San Mateo; that said case was so horrible 
in its nature that it attracted the attention of the peo- 
ple of, and has been fully discussed in all parts of, said 











county of San Mateo; that said case has also been dis- 
cussed, more or less, by the citizens summoned to ap- 
pear to serve as jurors, as aforesaid; that there are 
two local weekly newspapers in said county having a 
general circulation therein, and the newspapers of the 
city and county of San Francisco also have a wide- 
spread circulation throughout said county of San 
Mateo, and by and through the columns of the news- 
papers aforesaid, the facts of said case, and the trials 
thereof, have been fully discussed before the citizens 
of said county of San Mateo. For the reasons herein 
set forth said district attorney says that a fair and im- 
partial jury cannot be obtained to try said case in said 
county of San Mateo, and said district attorney there- 
fore prays that said court make an order transferring 
said action of the People of the State of California v. 
Llewellyn A. Powell, now pending in said court, as 
aforesaid, to some convenient county free from like 
objections.” 

This application was supported by the following 
affidavit of the district attorney: ‘** George H. Buck, 
being duly sworn, says tbat he is the district 
attorney of said county of San Mateo, and is the same 
person who made and signed the foregving application ; 
that as such district attorney he makes said applica- 
tion; that be has read said application, and knows the 
contents thereof, and that the same is true of his own 
knowledge, except as to the matters which are therein 
stated on his information and belief, and as to those 
matters he believes it to be true.” 

In addition to this affidavit there were written 
others by citizens of said county, in which each of the 
affiants, after alleging his residence in the county, 
and acquaintance with the people thereof, alleged that 
he knew the contents of the affidavit of the district 
attorney, and that ‘said affidavit is well founded and 
true.”’ 

The assessor of the county also made affidavit 
that he had examined the last assessment of the 
county, and that there were about six hundred per- 
sons among those whose names appeared on the assess- 
ment-roll who had the necessary qualifications and 
were competent to serve as jurors of said county. The 
sheriff of the county also made the following affidavit 
in support of the application: ‘* W. H. Kinne, being 
duly sworn, says that he is now, and has been for more 
than two years past, the sheriff of said county, and 
that at the two trials of the above case in said county 
he summoned most of the jury in both of said trials 
of said case; that in doing so he was obliged to and 
did go toand visit all parts of said county; that he 
was a candidate for re-election at the last election, in 
the fall of 1888, for the office of sheriff of said county, 
aud during the campaign he visited all portions of said 
county many times; that he also saw many people of 
and from all parts of said county, at the county-seat, 
to-wit, at Redwood City, during the past year; that 
he has bad an opportunity to and has discussed the 
merits of the case of the People of the State of Cali- 
fornia v. Llewellyn A. Powell, now pending in said Su- 
perior Court, and that be understands the feeling of 
the people in regard to said cuse, and bas often heard 
them express their opinion about said case; that from 
such expression of the people so interviewed, he says 
that a fair and impartial jury cannot be obtained to 
try said case in said county.” 

The defendant objected to the granting of the 
change of venue, and in opposition to the application 
therefor filed the affidavit of one of his attorneys, and 
seventeen other citizens of the county, to the effect 
that they were residents of the county, ana knew 
many of the other residents thereof, and that in their 
opinion a fair and impartial jury could be obtained in 
said county to try the defendant. The application was 
granted, and the venue changed to the city and county 
of San Francisco. When the case reached that county 
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the detendant objected to being tried therein, on the 
grounds, in substance, that the offense was charged to 
have been committed in the county of San Mateo; 
that the Superior Court of that county alone had ju- 
risdiction to try the defendant; and that the court of 
the city and county of San Francisco bad no jurisdic- 
tion in the matter; and moved that the case be re- 
manded to the county of San Mateo for trial. The ob- 
jection and motion were overruled, the defendant put 
upon his trial, convicted of manslaughter, and sen- 
tenced to the State prison for the term of ten years. 
He moved for a new trial, which was denied, and now 
appeals to thiscourt. The change of venue was granted 
under section 1083 of the Penal Code, as amended, 
which provides: ‘A criminal action may be removed 
from the court in which it is pending. * * * Sec- 
ond. On the application of the district attorney, on 
the ground that from any cause no jury can be ob- 
tained for the trial of the defendant, in the county 
where the action is pending.’’ 

The appellant contends, first, that this section of the 
Code, so far as it authorizes a change of venue on the 
application of the district attorney ,without the con- 
sent of the defendant, is in conflict with section 7 of 
the Bill of Rights contained in the Constitution of 
this State, which provides: ‘‘The right of trial by 
jury shall be secured to all, and remain inviolate.” 
The precise point urged upon us is that the effect of 
this clause in the Bill of Rights is to preserve and con- 
tinue in force the right of trial by jury as it existed at 
common law, and that the common-law right was toa 
trial by a jury selected from the vicinage or county. 
This calls upon us to determine—First, what the com- 
mon-law right ef trial by jury was; and second, 
whether or not the right is the same under our Consti- 
tution. We think the common-law right of trial by 
jury is clearly and definitely stated by Mr. Blackstone 
in his Commentaries (bk. 4, p. 350) as follows: ‘** When 
therefore a prisoner on his arraignment has pleaded 
not guilty, and for his trial hath put himself upon the 
country, which country the jury are, the sheriff of the 
county must return a panel of jurors, liberos et legales 
homines, de vicineto ; that is, freeholders, without just 
exception, and of the visne or neighborhood; which is 
interpreted to be of the county where the fact is com- 
mitted.”’ 

And Mr. Cooley, in his work on Constitutional 
Limitation (5th ed., p. 392), says: ‘‘The jury must 
also be summoned from the vicinage where the 
crime is supposed to have been committed.”” Again in 
Story on the Constitution: ‘“ By the common law, the 
trial of all crimes is required to be in the county where 
they are committed. Nay, it originally carried its 
jealousy still further, and required that the jury itself 
should come from the vicinage of the place where the 
crime was alleged to have been committed.” Story 
Const., §§ 1769, 1779, 1781, 1791. See also Swart v. Kim- 
ball, 43 Mich. 448. There can be no doubt that such 
was the common-law right of trial by jury. We are 
led to inquire therefore whether the same right is 
given or preserved by our Constitution, and if so, 
whether the section of the Penal Code under consid- 
eration is in conflict with this constitutional right. Our 
Constitution does not define the right of trial by jury. 
It was a right then existing, the extent, scope and 
limitations of which were well understood, and the 
Constitution simply provides that such right shall be 
secured and remain inviolate. If the right at common 
law was as above stated, there can be no question but 
that an act of Legislature, authorizing the trial of a de- 
fendant out of the county where the offense is charged 
to have been committed, is an abridgment of the right 
and for that reason void. Such statutes have been al- 
most uniformly condemned as unconstitutional in 
other States. Kirk v. State, 1 Cold. 344; Wheeler v. 
State, 24 Wis. 62; Osborn v. State, 24 Ark. 629; State v. 








Howard, 31 Vt. 414; Ex parte Rivers, 40 Ala. 712; State 
v. Knapp, 40 Kan. 148. 

It is contended by the respondent that in the States 
in which these cases were decided, the Constitution 
provided in express terms that onecharged with crime 
should be entitled to atrial by a jury selected from the 
county or district where the offense is charged to haye 
been committed, and therefore the statutes referred to 
were in direct conflict with the express requirements 
of the Constitution, while in this State the Constitu. 
tion contains no such requirement. As to most of the 
States, the fact contended for is true, but not as to all 
of them. But can this make any difference? Does not 
our Constitution confer upon a defendant charged with 
crime precisely the same right, although not expressed 
in terms? We have seen that this was the well-under- 
stood common-law right. 
is this same right that is held inviolate by our Con- 
stitution. In Koppikus v. Commissioners, 16 Cal. 254, 
in discussing the effect of this constitutional provision, 
this court said: ‘The provision of the Constitution 
that ‘ the right of trial by jury shall be secured to all 
and remain inviolate forever,’ applies only to civil and 
criminal cases in which an issue of fact is joined. The 
language was used with reference to the right as it ex- 
ists at common law. It is true that the civil! law was 
in force in this State at the time of the adoption of the 
Constitution, but its framers were, with few excep- 
tions, from States where common law prevails, and 
where the language used has a well-defined meaning. 
The people who, by their votes, adopted the Counstitu- 
tion, at least a vast majority of them, were also from 
countries where the common law is in force, and they 
looked upon the‘right secured as the right there known 
and there held inviolate. It is in this common-law 
sense that the language has always been regarded by 
the courts of this State. It isa right ‘secured to all, . 
and ‘inviolate forever,’ in cases in which it is exer- 
cised in the administration of justice according to the 
course of the common law, as that law is understood 
in the several States of the Union.” See also Cassidy 
v. Sullivan, 64 Cal. 266. 1t is true, the question before 
the court, in the cases cited, was as to the class of 
cases triable by jury; but the language used would 
have been just as appropriate and applicable if the 
question now before us had been under consideration. 
Mr. Cooley, in his work on Constitutional Limitations, 
in discussing the effect of such a constitutional provis- 
ion as ours, says: ‘Accusations of criminal conduct 
are tr‘ed at the common law, by jury; and wherever 
the right to this trial is guaranteed by the Constitu- 
tion, without qualification and restriction, it must be 
understood as retained in all those cases which were 
triable by jury at common law, and with all the com- 
mon-law incidents to a jury trial, so far, at least, as 
they can be regarded as tending to the protection of 
the accused. * * * Many of the incidents of a com- 
mon-law trial by jury are essential elements of the 
right. The jury must be indifferent between the pris- 
ouer and the Commonwealth; and to secure impar- 
tiality challenges are allowed, not only for cause, but 
ulso peremptory, without assigning cause. The jury 
must also be summoned from the vicinage where the 
crime is supposed to have been committed; and the 
accused will thus have the benefit, on his trial, of his 
own good character and standing with his neighbors, 
if these he has preserved; and also of such knowledge 
as the jury may possess of the witness who may give 
evidence against him. He will also be able, with more 
certainty, to secure the attendance of his own wit- 
nesses.” Cooley Const. Lim.(5th ed.) 390-393. This same 
doctrine, and the reasons for upholding it, are more 
fully stated by the same learned author and judge in 
the case of Swart v. Kimball, 43 Mich. 448, in which it 
is said: ‘The Constitution of the State provides that 
‘the right of trial by jury shall remaim, but shall be 
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deemed to be waived in all civil cases, unless demanded 
by one of the parties in such manuer as shall be pre- 
scribed by law.” Art. 6,§27. The right is to remain. 
What right? Plainly the right as it existed before — 
the right to a trial by jury as it had become known to 
the previous jurisprudence of the State. Underwood 
y. People, 32 Mich. 1. The right is not described here; 
itis not said what shall be its incidents; it is men- 
tioned as something well known and understood, un- 
dera particular name; and by implication, at least, 
even a waiver of its advantages is forbidden. If the 
accused himself cannot waive them, plainly the Legis- 
jature cannot take them away. The next section of 
the Coustitution repeats the guaranty of this metaod 
of trial ‘in every criminal prosecution,’ and nothing 
is better settled on the authorities than that the Leg- 
islature cannot take away a single one of its substan- 
tial and beneficial incidents (Opinions of Justices, 41 
N. H. 550; Ward v. People, 30 Mich. 116); and even 
the accused cannot waive any one of the essentials. 
Work v. State, 2 Ohio St. 296; Cancemi v. People, 18 N. 
Y. 128; Hill v. People, 16 Mich. 351; Allen v. State, 54 
Ind. 461. Now thatin jury trial it is implied that the 
trial shall be by a jury of the viciuage is familiar law. 
Blackstone says that the jurors must be ‘of the visne 
or neighborhood, which is interpreted to be of the 
country where the act is committed.’ 4 Com. 350. This 
is an old rule of the common law (2 Hawk. P. C., chap. 
40; 2 Hale P. C. 264); and the rule was so strict and 
imperative that if an offense was committed partly in 
one county and partly in another, the offender was not 
punishable at all. 2 Hawk. P. C., chap. 25; 1 Chit. 
Crim. Law, 177. This overnicety was long since dis- 
pensed with, but the old rule has in the main been 
preserved in its integrity to this day. It is true that 
Parliament, as the supreme power of the realm, made 
some exceptions which are enumerated by Mr. Chitty 
in his Treatise on Criminal Law (vol. 1, p. 179), the 
chief of these being cases of supposed treason or mis- 
prision of treason examined before the privy council, 
and which under the statute of Henry VIII might be 
tried in any county, and offenses of the like character 
committed out of the realm, and which by a statute 
of the same arbitrary reign were authorized to be tried 
in any county in England. But it is well known that 
the existence of such statutes with the threat to en- 
force them was one of the grievances which led to the 
separation of the American colonies from the British 
Empire. If they were forbidden by the unwritten 
Constitution of England, they are certainly unauthor- 
ized by the written Constitutions of the American 
States, in which the utmost pains have been taken to 
preserve all the securities of individual liberty. It has 
been doubted in some States whether it was competent 
even to permit a change of venue on the application of 
the State, to escape local passion, prejudice and inter- 
est (Kirk v. State, 1 Cold. 344; Osborn v. State, 24 Ark. 
629; Wheeler v. State, 24 Wis. 52); but this may be 
pressing the principle too far (State v. Robinson, 14 
Minn. 447 (Gil. 333]; Gut v. State, 9 Wall. 35); but no 
one doubts that the right toatrial by a jury of the 
vicinage is as complete and certain as it ever was, and 
that in America it is indefeasible. 1 Bish. Crim. Law 
(2d ed.), § 552; Whart. Crim. Law, § 277; Paul v..De- 
troit, 32 Mich. 108; Ward v. People, 30 id. 116.” This 
case was decided under a constitutional provision the 
same in effect as our own, and is directly in 
point. 

It may be added that the effect of holding this stat- 
ute to be unconstitutional will be to render it neces- 
sary, in acase where no jury can be obtained in the 
county, that a defendant be discharged or held in con- 
finement for an indefinite time until such changes take 
place in the county that a jury can be had; but we can- 


not take away from the defendant a right conferred | 


upon him by the Coustitution, on the mere ground 








‘that such a result may follow in rare cases. The right 


is one which has always been regarded as of great im- 
portance, and has been preserved and continued in 
force by the Constitution of the United States, and 
perhaps by the Constitutions of every State in the 
Union. If it be allowed that the Legislature can break 
in upon this right and take it away or abridge it on the 
ground and for the reason stated in the statute under 
consideration, is must be admitted that it may do so 
for other reasons, and thus the right guaranteed by 
the Constitution will be subject to modification at the 
will of the Legislature, and this cannot be conceded. 
We are convinced that the section of the Penal Code, 
so far as it uuthorizes a change of venue on the appli- 
cation of the district attorney, without the consent of 
the defendant, is unconstitutional and void; that the 
change of venue in this case was improperly granted; 
and that the court below had no jurisdiction to try 
the cause. But if it were conceded that the statute is 
valid, the result of this appeal must be the same. The 
application for the change of venue, and the «affidavit 
in support of it, were entirely insufficient to bring this 
case within the statute, or to authorize a change of 
the place of trial. The application was not made on 
the ground that no jury could be obtained in the 
county, but because a fairand impartial jury could not 
be obtained. As to what will constitute a fair and im- 
partial jury, there may be many different opinions. 
The statement that such a jury could not be obtained 
was tlhe statement of a mere conclusion, and the facts 
did not show that no jury could be obtained. There are 
two modes provided by which a defendant, or the peo- 
ple, may avoid a trial by partial or unfair jurors, viz., 
challenges for cause, which exclude all persons from 
the jury who are legally incompetent to serve as such, 
and peremptory challenges, by which a party may re- 
lieve himself of jurors whom he believes will not be 
fair and impartia) jurors. This last kind of challenge 
is limited, and it may happen when a party’s right of 
peremptory challenge is exhausted there may remain 
on the jury persons who are not, in his estimation, or 
in fact, fair and impartial, but who are competent 
jurors. The application and the proof to support it do 
not show that a jury of such persons as these might 
not have been obtained. It is perfectly clear that the 
intention of the Legislature was to make a distinction 
between the grounds upon which the people and the 
defendant should be entitled to a change of venue. 
The defendant has only to show that a fair and impar- 
tial trial cannot be had in the county. Pen. Code., 
§ 1033. The application before us would have been 
sufficient under the clause, but itis not sufficient un- 
der the clause relating to the right of the district attor- 
ney to a change of venue, which provides that the 
change may be had where no jury can be obtained, 
which is quite a different thing, as we have attempted 
to show. A juroris not necessarily incompetent be- 
cause he is not impartial. He may favor one party or 
the other, and yet if he has not formed or expressed 
un opinion as to the merits of the cause, he cannot be 
challenged for cause. For this reason, proof that a 
fair and impartial jury cannot be obtained is not 
equivalent to proof that no jury can be obtained. A 
statute of this kind, if valid, should be strictly con- 
strued, and if it could be enforced at all, in our judg- 
ment, the change should not be granted until all legal 
means to procure a jury had been exhausted, and no 
jury could be obtained. It should not be allowed to 
rest upon the mere opinion of persons, however 
numerous, that a jury could not be procured. 

The conclusion we have reached on this point is de- 
cisive of this appeal, but there are other questions pre- 
sented which may arise on another trial, aud we feel 
it our duty to decide. 


(Omitting minor points.) 
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INTER-STATE COMMERCE— PEDDLER’S LI- 
CENSE—SEWING-MACHINE AGENTS. 


MISSOURI SUPREME COURT, JAN. 27, 1891. 


STATE V. EMERT. 

The Revised Statutes of Missouri, section 7212, requiring all 
peddlers to pay a license fee, and section 7211, declaring 
that whoever sells certain classes of goods by going from 
place to place shall be deemed a peddler, is not a regula- 
tion of inter-State commerce as applied to the agent of a 
manufacturer in another State, who thus sells and deliv- 
ers sewing-machines which have already been sent into 
the State. 


PPEAL from Circuit Court, Montgomery county. 
E. M. Hughes, J. 


Seneca N. Taylor, for appellant. 
Attorney-General, for the State. 


MACFARLANE, J. Plaintiff was prosecuted upon in- 
formation before a justice of the peace for following 
the business of a peddler without having license there- 
for. The case was appealed to the Circuit Court of 
Montgomery county, where it was tried, defendant 
found guilty, and a fine of $50 imposed upon him. 
From the judgment he has appealed to this court, on 
the ground that a constitutional question is involved. 
The case was submitted to the court upon the follow- 
ing agreed statement of facts: ‘‘For the purpose of 
dispensing with evidence in the above-entitled cause 
in the Circuit Court, it is agreed by and between the 
parties to said cause that the following are the facts in 
said case, and that said cause may be decided by the 
court on the following agreed statement, to-wit: (1) 
That for more than five years last past the Singer 
Manufacturing Company has been, and atill is, a cor- 
poration, duly organized under the laws of the State 
of New Jersey, and acitizen of that State. (2) That 
on and prior to the 26th day of June, 1889, E. S. Emert, 
defendant, was in the employ of said Singer Manu- 
facturing Company on a salary for his services, and at 
said time, in pursuance of said employment, was en- 
gaged in going from place to place in said Montgomery 
county, Mo., with a horse and wagon, soliciting orders 
for the sale of Singer sewing-machines, having with 
him in said wagon a certain new Singer sewing-ma- 
chine, which on said day he offered for sale to various 
persons, at different places in said county, and on said 
day the defendant did find a purchaser for said ma- 
chine, and did sell and deliver the same to David Por- 
tuchek, in said county. (3) That said Singer machine 
in question was manufactured by said Singer Manu- 
facturing Company at its works in the State of New 
Jersey, and that said machine belonged to and was the 
property of said company, and that it was forwarded 
to this State by said company, and delivered to de- 
fendant as its agent, for sale on its account, and said 
machine was sold on account of the said manufactur- 
ing company; that said machine was of the value of 
$60, and the defendant at the time of said sale had no 
peddler’s license.” The statute under which defend- 
ant was convicted is as follows: ‘‘ Section 7211. Who- 
ever shall deal in the selling of patents, patent-rights, 
patent or other medicines, lightning-rods, goods, uses 
or merchandise, except books, charts, maps and sta- 
tionery, by going from place to place, to sell the same, 
is declared to be a peddiler. Section 7212. No person 
shall deal as a peddler without a license; and no two 
or more persons shall deal under the same license, 
either as partners, agents or otherwise; and no peddler 
shall sell wines or spirituous liquors.” Section 7217. 
This section fixes the license fee to be paid for ped- 
dling with horse aud buggy at $25 for six months for 








the use of the State. Section 7219 fixes a penalty of 
$50 for dealing as a peddier with horse and wagon 
without license. 

Defendant insists that this statute, as applied to him, 
under the statement of facts agreed to, is obnoxious to 
that provision of the Federal Constitution (§1, art. 8) 
which delegates to Congress the sole power to regulate 
commerce among the States. This subject has of late 
years received much discussion and consideration 
from the courts of the country, both State and Fed. 
eral, and many of the questions involved have been 
firmly established. It is conceded by all that a law of 
a State which imposes a tax upon articles manufac- 
tured in or imported from another State, as a condi- 
tion of the right to sell and dispose of them, would be 
in violation of this provision of the Constitution. The 
difficulty, in each case, has been to determine the effect 
of the particular law under consideration; to de- 
termine whether, in that case, the commercial power 
of the Federal government had ceased, and the power 
of the State had commenced. Solving these questions 
as they arose, it has been settled that it matters not 
whether the tax is imposed directly upon the commod- 
ity sold, or, by way of license, exacted of the persons 
who make the sales, the restriction on commerce would 
be the same in either case. Welton v. Missouri, 91 U. 
8. 275; Robbins v. Taxing Dist., 120 id. 489. By force 
of these decisions of the court having the highest judi- 
cial authority over the subject, it is settled that the 
sale of goods which are in another State at the time of 
the sale, for the purpose of introducing them into the 
State in which the regulation is made, is inter-State 
commerce; that a tax on asale of such goods before 
they are brought into the State is a tax on inter-State 
commerce itself; that the imposition of a license tax 
upon the person making such sale is, in its effect, a tax 
upon the goods themselves; that a State cannot tax 
goods beyond its jurisdiction. Hynes v. Briggs, 41 
Fed. Rep. 469, citing Robbins v. Taxing Dist., 120 U.S. 
489; Brown v. Houston, 114 id. 622; Woodruff v. Park- 
ham, 8 Wall. 123; Cook v. Pennsylvania, 97 U. S. 566; 
Welton v. Missouri, 91 id. 275. It has been equally well 
settled that as soon as goods are brought into a State, 
and have become a part of its general mass of prop- 
erty, it becomes taxable in the same manner as other 
similar property in the State. Brown v. Maryland, 12 
Wheat. 419; Brown v. Houston, 114 U. S. 622; Machine 
Co. v. Gage, 100 id. 676. The question of most difii- 
culty is to determine, in individual cases, whether the 
property brought into one State from another has be- 
come a part of the general mass of the property of such 
State. The only rule yet laid down is that, so long as 
itremains in the original package in which it was 
brought into the State, it is beyond the control of 
State laws attempting to restrict or probibit its sale. 
Leisy v. Hardin, 135 U. 8. 100. The rule is more elab- 
orately stated by Chief Justice Marshall, in Brown v. 
Maryland, supra, who, after suggesting the difficulties 
that might arise in distinguishing between what would 
be laying a duty on imports and what would be theac- 
knowledged power of States to tax persons and prop- 
erty within their territory, says: *‘ Yet the distinc- 
tion exists, and must be marked as the cases arise. Till 
they do arise, it might be premature to state any rule 
as being universal in its application. It is sufficient 
for the present to say, generally, that, when the im- 
porter has so acted upon the thing imported that it 
has become incorporated and mixed up with the mass 
of property of the country, it has, perhaps, lost its dis- 
tinctive character as an import, and has become sub- 
ject to the taxing power of the State; but while re- 
maining the property of the importer, in his ware- 
house, in the original form or package in which it was 
imported, a tax upon itis too plainly a duty on im- 
ports to escape the prohibition of the Constitution.” 
The right of the State to require a license tax on cer 
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tain avocations, and among them that of a peddler, is 
not questioned in this case, and has been recognized 
by the Supreme Court of the United States in many of 
the cases bearing on this question. Machine Co. v. 
Gage, 100 U. 8S. 676. Whoever shall deal in selling 
goods, wares and merchandise, by going from place to 
place, to sell the same, is declared to be a peddler by 
the statute. § 7211. 

Applying these principles to the facts in this case, 
what is the logical conclusion? Defendant was en- 
gaged in going from place to place, selling and trying to 
sell sewing-machines in Montgomery county, in this 
State, and had been so engaged for some years. He 
earried the machines with him in a wagon, and on 
making a sale delivered those sold to the purchaser. 
He was not only soliciting orders, but was making 
sales, and delivering the property sold. These acts 
bring him clearly within the statutory definition of a 
peddler; and, having no license from the State, he be- 
eume liable to the penalties imposed by the statute, 
unless for any reason he was exempt from the opera- 
tions of the law. This exemption is claimed on the 
ground that be was selling the machines as agent for 


‘the Singer Manufacturing Company, a corporation un- 


der the laws of the State of New Jersey, and a citizen 
of that State. It will be observed that the statute now 
makes no discrimination between the sale of the pro- 
ducts of this and any other State, as was the case in 
Welton v. State, 91 U. S., supra, and when defendant 
was engaged in selling these machines the commercial 
power of the Federal government did not extend over 
them on account of any discriminating legislation of 
the State by reason of their foreign character. The 
only question, then, is whether this property, in the 
sale of which defendant was engaged, had lost its dis- 
tinctive character as an import, aud become subject to 
the taxing power of the State, or whether it continued 
under the protecting power of the Federal government 
until sold and transferred. 

The difficulty, suggested by Chief Justice Marshall, 
of drawing the line of distinction between the restric- 
tion upon the power of the State imposed by the Con- 
stitution and the acknowledged power of the State to 
tax persons and property, meets us here. After care- 
ful consideration of the decided cases, and the princi- 
ple involved, we have come to the conclusion that as 
soon as the defendant, as agent for the foreign manu- 
facturer, undertook to sell a machine in the manner 
and by the means adopted by him, it came within the 
taxing power of the State; and a sale thereof, without 
a license, made him amenable to the penalties of the 
law. ‘The justice of this conclusion is manifest. The 
law places no restrictions or barriers on the commerce 
of citizens of other States. It imposes no burdens that 
are not borne equally by citizens of this State. The 
burdens of taxation are imposed and endured as a 
recompense for the protection the law affords to per- 
son and property; and that protection is thrown 
around all alike—the resident citizen and the citizen 
of other States. The non-resident manufacturer and 
merchant voluntarily places his property under the 
protection of the laws of this State. Can it be unjust 
to require of him the same tribute that is required of 
his resident competitor in business? The framers of 
the Constitution could never have intended to dis- 
criminate against any State or the citizens thereof. 
Indeed, it is universally conceded and contended that 
this commerce clause of the Constitution was designed 
to prevent discriminations, and to encourage and fos- 
ter free and unrestricted trade among the several 
States. All that can reasonably be required is to ac- 
cord to the non-residents rights equal to, but not 
above, those of the citizen; that, with respect to com- 
Merce, State lines be obliterated, and the citizens of 
the Union stand upon the same footing, and have 
equal opportunities, in their contests for trade and 





‘business. We think the conclusion reached entirely 


consistent with the decisions of the Supreme Court of 
the United States and directly borne out by some of 
them. The case of Machine Co. v. Gage, 100 U. 8. 676, 
we consider directly in point. The Code of Tennessee 
provided that all peddlers of sewing-machines, and 
selling by sample, should pay a tax of $10. The agent 
of the Home Machine Company, a corporation of Con- 
necticut, was required to take out license before he 
was permitted to peddle machines. The company sued 
tu recover back the license fee on the ground that the 
law was not valid as applied to one engaged in sale of 
goods manufactured in another State. Plaintiff was 
defeated in the highest State court, and the judgment 
was affirmed on appeal to the United States Supreme 
Court. See also Waring v. Mayor, 8 Wall. 110; Wood- 
ruff v. Parham, id. 123. Inthe dissenting opinion of 
Waite, C. J., in case of Robbins v. Taxing Dist., 120 U. 
S. 501, he says: “I am unable to see any difference in 
principle between a tax on a seller by sample and a tax 
on a peddler; and yet I can hardly believe it would be 
contended that the provision of the same statute now 
in question, which fixes a license fee for all peddlers in 
the district, would be held to be unconstitutional in its 
application to peddlers who came, with their goods, 
from another State, and expected to go back again.” 
United States Circuit Judge Caldwell, of this Circuit, 
takes the same position in a case recently decided by 
him, in which he holds that a foreign corporation, sell- 
ing ranges which have been previously shipped into 
the State, and there stored, cannot avoid the payment 
of the license required of stove-range agents under the 
laws of Arkansas, on the ground that he is engaged in 
inter-State commerce. The effect of the decision in 
that case was that as soon as the ranges were stored 
for sale they became subject to the taxing power of 
the State. Hynes v. Briggs, 41 Fed. Rep. 468. See also 
Ex parte Butin, 28 Tex. App. 304; State v. Richards, 32 
W. Va. 348. That the Constitution only requires, and 
was only intended to enforce, free interchange of com- 
modities between citizens of different States, without 
regard to State lines, and that citizens of one State 
should have the rigbt to sell their products in any 
other State without prejudice or discrimination, we 
think clearly declared in Woodruff v. Parham, 8 Wall. 
130; Hinson v. Lott, id. 150; Paul v. Virginia, id. 168, 
and many other cases. In Hinson v. Lott, Mr. Justice 
Miller, for the court, in conclusion says: **As the effect 
of the act is such as we have described, and it insti- 
tutes no legislation which discriminates against the 
products of sister States, but merely subjects them to 
the same rate of taxation which similar articles pay 
that are manufactured in the State, we do not see in it 
an attempt to regulate commerce, but an appropriate 
and legitimate exercise of the taxing power of the 
State.”” The Supreme Court of Pennsylvania, in a re- 
cent case (Com. v. Gardner, 19 Atl. Rep. 550), similar to 
the case at bar in nearly every material fact, held that 
a State law requiring a license of a peddler, though en- 
gaged in the sale of goods manufactured and owned by 
a citizen of another State, was not in contravention of 
the constitutional provision in respect to commerce 
among the States, but was simply a police regulation, 
and under the exclusive control of the State, so long 
as it made no discrimination against citizens of other 
States. The argument used is very plausible, and 
would merit careful consideration, did we not put our 
decision on other grounds which we believe founded 
upon the best of reasons, supported by the highest au- 
thority, and in perfect accord with the spirit and in- 
tent of the Constitution. Holding, then, as we do, 
that defendant was not exempt from the operation of 
the laws of the State regulating the license of peddlers 
by reason of the goods sold being the property of a 
resident of another State, the judgment is affirmed. 
All concur. 
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ACTION — PROCURING BREACH OF CON- 
TRACT. 


KENTUCKY COURT OF APPEALS, JAN. 13, 1891. 


CHAMBERS V. BALDWIN. 


A party to a contract for the sale of goods cannot maintain 
anaction against one who maliciously, and with design 
to injure him, and to benefit himself by becoming a pur- 
chaser in his stead, advises and procures the other party 
to break the contract. 


| eee from Circuit Court, Mason county. 


Wall & Worthington and Cochran & Son, for appel- 
lants. 


Wadsworth & Son, for appellee. 


Lewis, J. The cause of action stated in the peti- 
tion of appellants is, in substance: That, as partners 
doing business under the firm name of Chambers & 
Marshall, they made a contract with one Wise, 
whereby he sold, and agreed to deliver to them in 
good order during delivery season of 1877, his half of a 
crop of tobacco, then undivided, which he had raised 
on shares upon the farm ef appellee; in consideration 
whereof they promised to pay on delivery at the rate 
of five cents per pound. That they were ready, able 
and willing to receive and pay for the tobacco as and 
at the time agreed on, and demanded of him compli- 
ance with the contract; but he had already delivered 
it to appelleeand Newton Couper, tobacco dealers, and 
then notified appellants he would not deliver it to 
them, and they might treut the contract as broken and 
atanend. That appellee knew of the existence of 
said contract, but maliciously, on account of his per- 
sonal ill-will to Chambers, one of appellants, and with 
design to injure by depriving them of profit on their 
purchase, and to benefit himself by becoming pur- 
chaser in their stead, advised and procured Wise, who 
would else have kept and performed, to break the con- 
tract, whereby they have been damaged $ . That 
he (Wise) was at the time known by appellee to be, 
and now is, insolvent; so, being without other redress, 
they bring this action. Appellee is alleged to have 
been actuated to do the act complained of by ill-will 
to one of appellants only, which however to avoid con- 
fusion we will treat as a malicious intent to injure 
both; and also by a design to benefit himself by be- 
coming purchaser of the tobacco for the firm of which 
he was a member. And thus two questions of law 
arise on demurrer to the petition: First, whether one 
party to a contract can maintain an action against a 
person who has maliciously advised and procured the 
vther party to break it; second, whether an act law- 
ful in itself can become actionable solely because it was 
done maliciously. 

As appellee, being no party to the contract, did not, 
nor could, himself break it, his wrong, if any, was in 
advising and procuring the equivalent of cancelling, 
and inducing Wise to do so. Consequently, while the 
remedy of appellants against him (Wise) was by action 
ex contractu, recovery being limited to actual damage 
sustained, their action against appellee is, and could 
be, in no other than in form ex delicto; recovery, if 
any at all, not being so limited.. Nevertheless, in Ad- 
dison on Torts (vol. 1, p. 37) it is said: ‘* Maliciously 
inducing a party to a contract to break his contract, 
to the injury of the person with whom the contract 
was made, creates that conjunction of wrong and dam- 
age which supports an action.’’ The authority cited 
in support of the proposition thus stated, without 
qualification, is the English case of Lumley v. Gye, 2 
El. & Bl. 228, decided in 1853, followed by Bowen v. 





Hall, decided in 1881, and reported in 20 Am. Law Reg, 
(N. 8.) 578, though it is proper to say there was a dis. 
senting opiuion in each case. The action of Lumley y, 
Gye was in tort, the complaint being that the defend. 
ant maliciously enticed and procured a person, under 
a binding contract to perform at plaintiff's theater, to 
refuse to perform, and abandon the contract. The 
majority of judges held, and the case was decided 
upon the theory, that remedies given by the common 
law in such cases are not in terms limited to any de. 
scription of servants or service; and the action could 
be maintained upon the principle, laid down in Co- 
myn’s Digest, that ‘tin all cases where a man has a 
temporal loss or damage by the wrong of another, he 
may have an action upon the case to be repaired in 
damages.’’ The position of Justice Coleridge was to 
the contrary—that, as between master and servant, 
there was an admitted exception to the general rule of 
the common law confining remedies by action to the 
contracting parties, dating from the statute of labor- 
ers, passed in 25 Edward III, and both on principle and 
authority limited by it; and that “ the existence of in- 
tention, that is, malice, will in some cases be an essen- 
tial ingredient in order to constitute the wrongfulness 
or injurious nature of the act; but it will neither sup- 
ply the want of the act itself, or its hurtful conse- 
quences.” 

We have been referred to some American cases as 
being in harmony with the two cases mentioned. In 
Walker v. Cronin, 107 Mass. 555, it was held that where 
a contract exists by which a person has a legal right to 
continuance of service of workmen in business of 
manufacturing boots and shoes, and another know- 
ingly and intentionally procures it to be violated, he 
may be held liable for the wrong, although he did it 
for the purpose of promoting his own business. But 
it was not alleged the defendant in that case had any 
such purpose in procuring the person to leave and 
abandon the employment of the plaintiff, the real 
grievance complained of being damage by the wanton 
and malicious act of defendant and others. In Has- 
kins v. Royster, 70 N. C. 601; 8S. C., 16 Am. Rep. 780, it 
was held that if a person maliciously entices laborers 
or croppers on a farm to break their contract, and de- 
sert the service of their employer, damages may be re- 
covered against him. But both those cases relate to 
rights and duties growing out of the relation of em- 
ployer and persons agreeing to do labor and personal 
service, and do not apply here, except so far as the de- 
cisions rest upon other grounds than the statute of 
laborers. In Jones v. Stanly, 76 N. C. 355, it was how- 
ever held that the same reasons which controlled the 
decisions rendered in Haskins v. Royster ‘‘ cover every 
case in which one person maliciously persuades an- 
other to break any contract with a third person. Itis 
not confined to contracts for service.’”” But we have 
not seen any other case in which the doctrine is stated 
so broadly. Chesley v. King, 74 Me. 164; S. C., 43 Am. 
Rep. 569, we do not regard at all decisive, because the 
court went no further than to say they were inclined 
to the view that there may be cases where an act, oth- 
erwise lawful, when done for the sole purpose of dam- 
age to a person, without design to benefit the doer or 
others, may be an invasion of the legal rights of such 
person. Cooley Torts, 497, agreeing with Justice 
Coleridge, says: ‘‘An action cannot, jin general, be 
maintained for inducing a third person to break his 
contract with the plaintiff; the consequence, after all, 
being only a broken contract, for which the party to 
the contract may have his remedy by suing upon it.” 
And it seems to us that the rule harmonizes with both 
principle and policy, and to it there can be safely and 
consistently made but two classes of exception; for, a8 
to make a contract binding, the parties must be com- 
petent to contract and do so freely, the natural and 








reasonable presumption is that each party enters into 
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it with his eyes open, and purpose and expectation of 
Jooking alone to the other for redress in case of breach 
by him. One such exception was made by the Eng- 
lish statute of laborers to apply where apprentices, 
menial servants, and others, whose sole means of liv- 
ing was manual labor, were enticed to leave their em- 
ployment, aud may be applied in this State in virtue 
of and as regulated by our own statutes. The other 
arises where a person has been procured against his 
will, or contrary to his purpose, by coercion or decep- 
tion of another to break his contract. Green v. But- 
ton, 2 Cromp., M. & R. 707; Ashley v. Dixon, 48 N. Y. 
430; S. C., 8 Am. Rep. 559. But as Wise was not in- 
duced by either force or fraud to break the contract in 
question, it must be regarded as having been done of 
his own will, and for his own benefit. And bis volun- 
tary and distinct act, not that of appellee, being the 
proximate cause of damage to appellants, they, ac- 
cording to a familiar and reasonable principle of law, 
cannot seek redress elsewhere than from him. 

That an action on the case will lie whenever there is 
concurrence of actual damage to the plaintiff, and 
wrongful act by the defendant, is a truism, yet, unex- 
plained, misleading. The act must not only be the di- 
rect cause of the damage, but a legal wrong, else it is 
damnum absque enjuria. But whether a legal wrong 
has been done for which the law affords reparation in 
damages depends upon the nature of the act, and can- 
not be consistently or fitly made to depend upon the 
motive of the person doing it; for an act may be tor- 
tious, and consequently actionable, though not mali- 
cious, nor even willful. If it was not so, there could 
be no reparation for an act of pure negligence, though 
ever so hurtful in its effects. And it is just as plain 
that an act which does not of itself amount to a legal 
wrong, without, cannot be made so by, a bad motive 
accompanying it; for there is no logical process by 
which a lawful act, done in a lawful way, can be trans- 
formed or not into a legal wrong according to the mo- 
tive, bad or good, actuating the person doing it. The 
proposition is clearly and forcibly stated in Jenkins v. 
Fowler, 24 Penn. St. 308, as follows: ‘‘ Malicious mo- 
tives make a bad case worse, but they cannot make 
that wrong which in its own essence is lawful. Where 
acreditor who has a just debt brings a suit or issues 
execution, though he does it out of pure enmity to the 
debtor, he is safe. In slander, if the defendant proves 
the words spoken to be true, his intention to injure 
the plaintiff by proclaiming his infamy will not defeat 
justification. One who prosecutes another fora crime 
need not show he was actuated by correct feelings, if 
he can prove that there was good reason to believe the 
charge was well founded. In short, any transaction 
which would be lawful if the parties were friends can- 
not be made the foundation of an action merely be- 
cause they happen to be enemies. As long as a man 
keeps himself within the law by doing an act which 
violates it, we must leave his motives to Him who 
searches hearts.”’ In Frazier v. Brown, 12 Ohio St. 294, 
the cause of action stated was diversion, with mali- 
cious intent, by the defendant of subterraneous water 
on his own land from adjoining land of the plaintiff; 
but it was held there could be no recovery, because, as 
said by the court, ** the act done, to-wit, the using of 
one’s own property, being lawful in itself, the motive 
with which it is done—whatever it may be as a matter 
of conscience—is in law a matter of indifference.’’ In 
Chatfield v. Wilson, 28 Vt. 49, the action was for the 
same cause substantially, and the language of the court 
was: “An act legal in itself, and which violates no 
Tight, cannot be made actionable on account of the 
motive which induced it.”” In Mahan v. Brown, 13 
Wend. 261, the complaint was that the defendant wan- 
tonly and maliciously erected on his own premises a 
high fence near to and in front of plaintiff's window, 
without benefit to himself, and for the sole purpose of 











annoying the plaintiff, thereby rendering her house un- 
inhabitable. But it was held the action would not lie, 
because, no legal right of the plaintiff having been in- 
jured, the defendant had not so used his property as 
tu injure another, and, whether his motive was good 
or bad, she had no legal cause of complaint. To the 
same effect is the decided weight of authority in the 
United States. Adler v. Fenton, 24 How. 412; Phelps 
v. Nowlen, 72 N. Y¥. 39; S. C., 28 Am. Rep. 93; Benja- 
min v. Wheeler, 8 Gray, 410; Jron Co. v. Uhler, 75 Penn. 
St. 467; Plank-Road Co. v. Douglass, 9 N. Y. 444. 

Upon neither principle nor authority could this ac- 
tion have been maintained if the same thing 
it is complained appellee did had been done by a per- 
son on friendly terms with appellant Chambers, or by 
a stranger, though he might have profited by the pur- 
chase to the damage of appellants; for competition in 
every branch of business being not only lawful, but 
necessary and proper, no person should, or can upon 
principle, be made liable in damages for buying what 
may be freely offered for sale by a person having the 
right to sell, if done without fraud, merely because 
there may be a pre-existing contract between the seller 
and a rival in business, for a breach of which each 
party may have his legal remedy against the other. 
Nor, the right to buy existing, should it make any dif- 
ference, in a legal aspect, what motive influenced the 
purchaser. Competition frequently engenders, not 
only a spirit of rivalry, but enmity; and, if the motive 
influencing every business transaction that may result 
in injury or inconvenience to a business rival was 
made the test of its legality, litigation and strife 
would be vexatiously and unnecessarily increased, and 
the sale and exchange of commodities very much hin- 
dered. As pertinently inquired in Plank-Road Uo. v. 
Douglass, ** independently of authority, if malignant 
motive is sufficient to make a man’s dealings with his 
own property, when accompanied by damage to an- 
other, actionable, where is this principle to stop?” 
And as correctly said by Lord Coleridge in Bowen v. 
Hall: * The inquiries to which this view of the law 
{making an act lawful or not according to motive] 
would lead, are dangerous aud inexpedient inquiries 
for courts of justice. Judges are not very fit for them, 
and juries are very unfit." In our opinion, no cause 
of action is stated in the petition, and the demurrer 
was properly sustained. Judgment affirmed. 


———_>—_——_—— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

RAILROADS—ELEVATED—FORFEITURE OF CHARTER 
—CONSTRUCTION.—(1) Where the charter of a railroad 
company (Laws of N. Y. 1874, chap. 585) provides that 
upon failure to commence or complete the road as 
therein provided the company ‘‘ is to forfeit the rights 
acquired by it under this act,’’ a cause of forfeiture 
does not per se divest the company of the franchise 
without suit brought for that purpose, and the com- 
pany cannot be attacked for its default in condemna- 
tion proceedings instituted by it. State v. Fagan, 22 
La. Ann. 545; Bank v. Johnson, 8 Wend. 645; People 
v. Manhattan Co., 9 id. 351; In re New York El. R. 
Co., 70 N. Y. 827; In re Kings Co. El. R. Co., 105 id. 
97; Day v. Railroad Co., 107 id. 129; Moore v. Rail- 
road Co., 108 id. 98; Farnsworth v. Railroad Co., 92 U. 
8S. 49; Van Wyck v. Knevals, 106 id. 360; Re Brook- 
lyn, W. & N. R. Co., 72 id. 545; 75 id. 335; Transit Co. 
v. City of Brooklyn, 78 id. 524; Oakland R. Co. v. Oak- 
land, B. & F. V. R. Co., 45 Cal. 365; Chesapeake & O. 
Canal Co. v. Baltimore & O. R. Co., 4 Gill & J. 1; 
Briggs v. Canal Co., 137 Mass. 71, and Wallamet, etc., 
Co. v. Kittridge, 5 Sawy. 44. (2) Laws of New York, 
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1874, chapter 585, chartered the Brooklyn Elevated 


Railway Company, and prescribed the time within 
which the road must be commenced and completed, 
and provided for a forfeiture of its rights in case of 
default in this regard. Section 10 provided that the 
corporation should be subject to all the provisions of 
the General Railroad Act of 1850 and the several acts 
amendatory thereof, except so faras they are incon 

sistent with the provisions of this act. One of such 
amendatory acts (Laws of 1867, chap. 775) provides that 
if any railroad shall not begin its road in five years, 
and complete it within ten years, after its incorpora- 
tion, * its corporate existence aud powers shall cease.” 
Held, that this, being inconsistent with the provisions 
of the act of 1874, does not apply to the road chartered 
thereby. (3) The charter of the Brooklyn Flevated 
Railway Company ‘Laws of 1874, chap. 585) required 
that iron columns should be placed on each side of the 
streets, etc., ‘‘on a line with the curbstone,” their 
location to be subject to the approval of the city en- 
gineer; and that iron girders, not more than thirty-six 
feet in length, should be placed “ across’’ the streets, 
and be properly attached to the top of said columns. 
An amendatory act (Laws of 1875, chap. 422) -equired 
that iron columns should be placed on each side of the 
streets, ‘*as near as practicable on a line parallel with 
the curbstone,”’ subject to the approval of the city en- 
gineer, and that iron girders should be placed ‘“ above”’ 
the streets, and be properly attached to said columns. 
The road, as constructed, had its line of columns in 
the street, there being a space of eight feet eight inches 
between the curb and the foundation, and eight feet 
four inches between the foundation of the two lines of 
columns. Held, that the location was such as the act 
of 1875 authorized the company to adopt, aitd, having 
been approved by the city engineer, was lawful. The 
corporation, subject to the approval of the engineer, 
was clothed with some discretion as to the location of 
the columns; and with the reasonable exercise of that 
discretion no court should interfere. Railroad Co. v. 
Stoddard, 6 Minn. 150 (Gil. 92); Fall River Iron-Works 
Co. v. Railroad Co., 5 Allen, 221; Boston & P. R. Corp. 
v. Midland R. Co., 1 Gray, 341; Parke’s Appeal, 64 
Penn. St. 137. Feb. 6,1891. Jnre Brooklyn El. ‘Ry. Co. 
Opinion by Earl, J. Affirmed. 


SALE—LIEN FOR PRICE—PLEADING—PRACTICE.—(1) 
Where the purchaser of a lot of fish scrap, under acon- 
tract by which the title to the property has passed to 
him, becomes insolvent before the fish are delivered, 
or any part of the price paid, the seller in possession 
has a lien for the price superior to the rights of the 
purchaser's attaching creditor. When the price of 
goods sold on credit is due and unpaid, and the ven- 
dee becomes insolvent before obtaining possession of 
them, the vendor’s right to the property is often 
called a “lien,’’ but it is greater than a lien. In the 
absence of an express power, the lienor usually cannot 
transfer the title to the property on which the lien ex- 
ists by a sale of it to one having notice of the extent of 
his right, but he must proceed by foreclosure. When 
a vendor rightfully stops goods in transitu or retains 
them before transitus has begun, he can, by a sale 
made, on notice to the vendee, vesta purchaser with 
a good title. Dustan v. McAndrew, 44 N. Y.72. His 
right is very nearly that of a pledgee, with power to 
sell at private sule in case of default. Bloxam v. Sand- 
ers, 4 Barn. & C. 941; Bloxam v. Morley, id. 951; Mil- 
gate v. Kebble, 3 Man. & G. 100; Audenreid v. Ran- 
dall, 3 Cliff. 99, 106; Blackb. Sales (2d ed.), 445, 454, 459; 
Benj. Sales (Corbin’s e4.), § 1280; Jones Liens, § 802. 
The vendee having become insolvent, and refused pay- 
ments of the notes given for the purchase-price of the 
property which remained in the vendor's possession, 
his right to retain it as security for the price was re- 
vived as against the vendee and his attaching cred- 








itor. Arnold y. Delano, 4 Cush. 33; Haskell vy. Rice, 
11 Gray, 240; Milliken v. Warren, 57 Me. 46: Clark y, 
Draper, 19 N. H. 419; Bloxam v. Sanders, 4 Barn. &Q, 
941; Bloxam v. Morley, id. 951; Hamburger vy. Rod. 
man, 9 Daly, 93; Benj. Sales (Bennett's ed.), § 825; 2 
Benj. Sales (Corbin’s ed.), § 1227; Story Sales, § 285; 
Blackb. Sales, 454. (2) Where the seller brings replevin 
against the sheriff for the scrap levied on by him, and 
alleges ownership of the property, and also a special 
ownership, ‘‘ to-wit, a lien for the unpaid purchase. 
money "’—defendant cannot object at the trial, it ap- 
pearing that he has not been misled, that the allega- 
tion of special property is not in compliance with the 
Code of Civil Procedure, section 1720, requiring the 
pleading to set forth the facts upon which the special 
property depends. He should have moved to make 
the complaint more definite and certain. (3) Where 
plaintiff alleges general ownership, and also a special 
lien for the unpaid purchase-price, the causes of ac- 
tion are inconsistent, but defeudant should move to 
compel him to elect before answering, and, if he fails 
to do so, it is no abuse of discretion in the trial judge 
to refuse to compel an election at the trial till the evi- 
dence is in, where it appears that defendant was not 
misled or harmed by such refusal. If in sucha case 
the defendant lies by until the trial, and then moves, 
the court may, in its discretion, wait until part or all 
of the evidence is taken before deciding the motion 
(Southworth v. Bennett, 58 N. Y. 659), and its denial 
is so far discretionary (Kerr v. Hays, 35 id. 331, 336; 
People v. Tweed, 63 id. 194) that it will not be re- 
viewed when it appears that the defendant was not 
harmed. (4) Where plaintiffs allege both a general 
ownership and a special lien for the unpaid purchase- 
money, they may recover, though they do not estab- 
lish their general ownership, as there is no inconsist- 
ency between the facts relied on to establish either 
title, though the legal conclusions drawn from the 
facts may be inconsistent. Second Division, Jan. 14, 
1891. Tuthill v. Skidmore. Opinion by Follett, C. J. 
Affirming 1 N. Y. Supp. 445. Distinguishing Hudson 
v. Swan, 83 N. Y. 552. 


TRUST— DECLARATION —VALIDITY—CONSTRUCTION. 
(1) Under 2 Revised Statutes, page 134, section 67, pro- 
viding that no trust shall be created unless by opera- 
tion of law, or by deed or conveyance in writing, sub- 
scribed by the party creating it, but that a declaration 
of trust may be proved by any writing subscribed by 
the party declaring it, an undelivered but recorded in- 
strument, by which the owner of land declares that it 
is to be charged with the maintenance of another, cre- 
ates a valid trust though there is no consideration for 
it. (2) The declaration of trust provided that the trus- 
tee should appropriate all the rents, after deducting 
necessary expenses, to the maintenance of the cestut 
que trust, or, if the land was sold, such maintenance in 
board and clothing to be a first lien on it during the 
life of the cestui que trust, who was of unsound mind, 
and had always lived on the farm; but in any case the 
trustee’s obligations to be limited to the rents, or the 
interest on the purchase-money should the land be 
sold. Held, that the cestui que trust must take bis 
maintenance on the farm if furnished there in a suit- 
able manner by the trustee or his grantee. Jan. 27, 
1891. McArthur v. Gordon. Opinion by Earl, J. Ra- 
ger, C. J., and Finch and O’Brien, JJ., dissenting. 
Reversed. 


WILLS — TRUSTS — TESTAMENTARY POWER. —(1) A 
will by which testatrix devised all her land to her hus- 
band in trust to use the whole income for his support 
and maintenance, as well as 80 much of the corpus a8 
might be needed for that purpose, with remainder 
over for charitable purposes, does not create a valid 
trust in the husband, as no person can be a trustee for 
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his own benefit; but the husband takes a legal estate 
in the land for life, under 1 Revised Statutes, 727, sec- 
tion 47, which provides that ‘“‘every person who, by 
virtue ofany * * * devise, * * * shall be enti- 
tled to actual possession of land, and the receipt of the 
rents and profits thereof, shall be deemed to have the 
legal estate therein, of the same quality and duration, 
and subject to the same cundition, as his beneficial in- 
terest.” (2) As the power of the husband to dispose 
of the corpus of the estate was limited to his personal 
wants and necessities, and was not an absolute power 
to dispose of the entire fee, the creditors of the hus- 
band cannot invoke 1 Revised Statutes, 732, section 81, 
which provides that ‘‘ where an absolute power of dis- 
position, not accompanied by any trust, shall be given 
to the owner of any particular estate for life or years, 
such estate shall be changed into a fee absolute in re- 
spect to the rights of creditors and purchasers;” and 
hence the creditors of the husband cannot sell the fee 
for the satisfaction of their debts. Terry v. Wiggins, 
47 N. Y. 512; Smith v. Van Ostrand, 64 id. 278; Ack- 
erman v. Gorton, 67 id. 63; Campbell v. Beaumont, 91 
id. 464. (3) An unrestricted power conferred on the 
husband by the will to sell testatrix’s estate, at private 
or public sale, at such times, in such manner, and on 
such terms as he chooses, does not fail because the will, 
as construed by the Court of Appeals, gives him only 
alife-estate; and, on his execution of the power by 
sale of the land to a bona fide purchaser, he destroys 
bis interest as life-tenant therein, and subverts the 
lien of acreditor who has obtained and docketed a 
judgment against him, as well as the title acquired by 
a purchaser at a sale under that judgment. (4) A di- 
rection in the will that the part of the estate remain- 
ing undisposed of and in the husband’s possession on 
his death ‘‘ shall be devoted to the support and educa- 
tion of orphan children, in such way and manner asin 
his judgment may best conserve the object,” is invalid 
for indefiniteness. (5) A further direction in the will 
that the husband should make certain gifts and me- 
mentos in testatrix’s name to such of her surviving 
relatives and friends as she had verbally named and 
requested of him, is also invalid, and leaves it discre- 
tionary with the husband whether or not he will make 
the gifts and mementos. Feb. 38,1891. Rose v. Hatch. 
Opinion by Earl, J. Affirmed. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


AGENCY—AUTHORITY TO SELL LAND.—A real estate 
agent authorized to ‘‘sell” land has thereby no au- 
thority to execute a contract of sale. A real estate 
agent is a person who is, generally speaking, engaged 
in the business of procuring purchases or sales of lands 
for third persons, upon a commission contingent upon 
success. He owes no affirmative duty to his client, is 
not liable to him for negligence or failure, and may re- 
cede from his employment at will, without notice. On 
the other hand, courts almost unanimously unite in 
holding that in case of an ordinary employment to sell, 
when he has procured a party able and willing to buy 
upon the terms demanded by his principal, and has 
notified him of the purchaser’s readiness to buy, the 
agent’s work is ended, and he is entitled to his com- 
mission. I[t is not his duty to procure a contract, or 
to make one, and he is not iv default if he fails to do 
either. Therefore to our minds, it seems clear, that 
ordinarily, it is not within the contemplation of the 
owner and agent, where property of this character is 
Placed in the hands of the latter for sale, that he shall, 
without consultation with his client, execute a con- 
tract. We are aware that courts have held to this ex- 
tent, basing their decisions upon a distinction between 





an authority to sell and an authority to find a pur- 
chaser, and upon the well-known rule that an author- 
ity to an agent to do a thing is presumed to include 
all the necessary and usual means of executing it with 
effect. But such holdings do not commend themselves 
to our judgment, and as this is a new question in this 
State, and we are satisfied that it is not the general 
practice of agents to made such contracts, we do not 
hesitate to dissent from the decisions above men- 
tioned, especially as there is no lack of authority for 
the position we take. We cannot shut our eyes to the 
obvious defect in the argument that authority to sell, 
in this instance, necessarily implies authority to exe- 
cute accntract. A sale of land ‘‘executed with ef- 
fect’ includes the execution of a deed, and the deliv- 
ery of possession, neither of which the agent can do, 
unless his authority to sell is supplemented by the de- 
livery of possession to him, and a power of attorney to 
convey; so that he does not, although in possession of 
the authority to ‘‘sell,” have all the necessary means 
of executing that authority with final effect. He stops 
short somewhere, and when we are inquiring where 
the probable and proper place of his stoppage is, the 
evils that would attend the extension of his actual au- 
thority, beyond the finding of a purchaser, furnish 
ample reasons for fixing his limit there. An agency 
of this kind may be created by the slightest form of 
words, without any writing, leaving it to litigation to 
determine whether the substance of the authority is 
“to sell,” or ‘‘to find a purchaser,’’ whereiu the un- 
scrupulous and dishonest agent would be at once ar- 
rayed as the principal witness against his client, with 
every advantage from some note, ‘‘ made at the time,” 
of what the instruction was. Perjury would go at a 
premium iu such cases, and the confiding and unlet- 
tered would be its victims. Scarcely any man when 
listing his property with a real estate agent, stops to 
give details, either as to the property itself or as to the 
arrangements he desires to make, yet no one would 
sell upon equal terms to a first-class business man, and 
to an babitual drunkard, or well-known insolvent; and 
the ordinary owner would not sell at all to a person 
whose very occupancy would tinge the neighborhood 
with a bad repute. These are good reasons, and are 
probably some of the reasons why custom and the law 
have made it not necessary that real estate agents 
should actually procure contracts iu order to earn their 
compensation, and why, in this connection, the com- 
mon understanding of the phrase “ authority to sell,” 
means only authority to find a purchaser, whether the 
authority be given orally, or by written request. In 
considering this case, we have examined the numerous 
authorities cited by both sides, as well as many others, 
and find the position we take fully sustained by Morris 
v. Ruddy, 20 N. J. Eq. 236; Milne v. Kleb, 44 id. 378; 
Duffy v. Hobson, 40 Cal. 240; Armstrong v. Lowe, 76 
id. 616; Mechem Ag., § 966; Warvelle Vend. 213; 2 
Am. & Eng. Enc. Law, p. 573, note 2. The earlier cases 
in New York were to the same effect, notably Colman 
v. Garrigues, 18 Barb. 60, and Glentworth v. Luther, 21 
id. 145; but they were overthrown by Haydock v, 
Stow, 40 N. Y. 363, without sufficient reason, as it 
seems tous. We note that in nearly, if not all, the 
States where the courts at any time held agents to sell 
real estate authorized to execute contracts of sale, es- 
pecially in New York and Illinois, the Legislatures 
very soon after amended the statutes of frauds, so as 
to require the agent's authority to contract to be in 
writing. Lyon v. Pollock, 99 U. S. 668, presents a state 
of facta not found, to any extent whatever, in the case 
at bar, and is therefore not appiicabie, and the same 
may be remarked of Rutenberg v. Main, 47 Cal. 213. 
What a broker must do to ‘‘complete a sale” is well 
defined in McGavock v. Woodlief, 20 How. 227, thus: 
*The broker must complete the sale, that is, he must 
fiud a purchaser in a situation, and ready and willing, 
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to complete the purchase on the terms agreed on, be- 
fore be is entitled to his commission.’’ Per contra, if 
the broker has ‘‘ completed the sale’’ so as to be enti- 
tled to his commissions, by finding a purchaser, with- 
out a contract, his duty is thereby performed, and his 
authority exhausted. Wash. Sup. C't., Nov. 21, 1890. 
Carstens v. McReavy. Opinion by Stiles, J. 


CARRIERS—CONTRACT FOR SLEEPING-CAR—BREACH 
—DAMAGES.— The plaintiff engaged two berths in a 
sleeping-car, telling the porter that he wanted them 
for himself and two ladies. He then went back to the 
passenger coach and returned with his mother and his 
wife. When the conductor came through the car, the 
two ladies were seated together, and the wife paid for 
aberth. The plaintiff was then in the other berth, and 
when the conductor came to him he also paid for one. 
When she had put his mother to bed, the plaintiff's 
wife went over to the berth to which he had retired. 
She was partly undressed. The porter observed this, 
and pulled the curtains aside, saying that the company 
did not allow such proceedings. Being told that the 
lady was the plaintiff's wife, the porter called the con- 
ductor, and the two pulled the curtains aside, exposing 
to view the plaintiff and his wife undressed. They in- 
sisted that she leave the berth, which she did, return- 
ing to the other. Held, that there was no breach of 
contract. No question can exist with regard to the 
right of the husband and wife to occupy the same 
berth in a sleeping-car. At the same time, the pro- 
prietors of such conveyances imperatively owe to the 
travelling public the duty of seeing that men and 
women who do not occupy to each other that relation 
shall not occupy the same one. Usually there need 
exist no difficulty about preserving and evforcing both 
the right and the duty. When a berth is contracted 
for by the husband, either with the express under- 
standing that it is engaged for the joint occupancy of 
himself and wife, or under circumstances that are not 
misleading within themselves, the refusal to permit 
such joint occupancy, without other reason than the 
difference of sex, and when such refusal would be a 
breach of contract, would give the injured party a 
right of action for damages, in which might be consid- 
ered circumstances of insult and aggravation attend- 
ing the breach. In this case, the wife, with the con- 
sent of her husband, made a contract for one berth, 
while he made one for another. Unquestionably, the 
wife acquired the right to occupy the one for which 
she paid, and an unexcused expulsion of her from that 
would have been a breach of contract, for which plain- 
tiff could have recovered damages. Unless she ac- 
quired by contract the right to occupy, at the same 
time, two berths, it is evident that the refusal to per- 
mit her to occupy the one paid for by her husband 
would not be a breach of any contract. As it cannot 
be claimed that the evidence shows a contract for the 
wife to occupy more than one berth, it results that a 
a case is not shown for the recovery of damages for the 
breach of a contract. There is no assault or battery; 
nor is there a cause of action stated for defamation. 
It may be admitted that there was nothing improper 
in the conduct of the plaintiff and his wife, when their 
relationship to each other is considered; and yet it 
cannot be affirmed that their actions were not, under 
the circumstances, calculated to excite the suspicion, 
and arouse the vigilance, of defendant's servants, and 
make it their duty to investigate the matter, and ap- 
ply a remedy for the wrong, if one was found to exist. 
It wasa duty which defendant owed to plaintiff and 
his wife, as well as to the other passengers on the 
coach, that the investigation should be conducted 
without rudeness or greater publicity than was abso- 
lutely necessary. The evidence indicates that the de- 
fendant’s servants did not discharge their duty in this 
manuer, but that on the contrary they were guilty of 





great rudeness. Such conduct would properly be con. 
sidered and given weight, in estimating the amount of 
damage, if a cause of action otherwise existed. But 
we have beeu unable to find a precedent for holding 
that there exists in favor of plaintiff a cause of action 
growing out of the manner alone in which the eer. 
vants of defendant discharged an apparent duty. Tex. 
Sup. Ct., Dec. 2, 1890. Pullman Palace Car Co. y. 
Bales. Opinion by Henry, J. 


CARRIERS—INTER-STATE COMMERCE ACT—EFFECT 
OF PRIOR CONTRACTS.—A contract entered into prior 
to the passage of the inter-State commerce law (Act 
Cong., Feb. 4, 1887) for the carriage of freight by a rail- 
way company at rates contrary to the provisions of 
that law cannot be enforced after its passage, and the 
shipper cannot recover any rebates stipulated for in 
auch contract. Contracts similar to that before us are 
not excepted from the operation of this law, and be- 
came invalid under the second section, which is as fol- 
lows: “That if any common carrier, subject to the 
provisions of this act, shall, directly or indirectly, by 
any special rate, rebate, drawback or other device, 
charge, demand, collect or receive from any person or 
persons a greater or less compensation for any service 
rendered in the transportation of passengers or prop- 
erty, subject to the provisions of this act, than it 
charges, demands, collects or receives from any other 
person or persons for doing for him or them a like or 
contemporaneous service in the transportation of a 
like kind of traffic, under substantially similar cireum- 
stances and conditions, such common carrier shall be 
deemed guilty of unjust discrimination, which is 
hereby prohibited and declared to be unlawful.’’ What 
then is the liability of the appellant to the respondent 
under the contract? We confess that we are surprised 
to be unable to find any case in which this important 
question has been considered and determined by the 
courts of last resort. In Kentucky & I. Bridge Co. r. 
Louisville & N. R. Co., 34 Am. & Eng. R. Cas. 680, Mr. 
Cooley, the learned chairman of the inter-State com- 
merce commission, delivered the opinion, aud said: 
‘* But the act to regulate commerce is a general law, 
and contracts are always liable to be more or less 
affected by general laws, even when in no way referred 
to. This is the case with State laws as well as with 
Federal. There probably was never an act passed in 
restraint of the sale of intoxicating drinks that did not 
affect some contracts and render their literal enforce- 
ment impossible. The same may be said of the Fed- 
eral revenue laws. Nothing is more likely than thata 
considerable change in customs regulations and cus- 
toms duties, or in the provisions made for enforce- 
ment of excise laws, will deprive some party of aright 
he supposed he had secured by contract. But the in- 
cidental effect of the general law is not understood to 
make it a law impairing the obligation of contracts. It 
is a necessary effect of any considerable change in the 
public laws. If the Legislature had no power to alter 
its police lawa when contracts would be affected, then 
the most important and valuable reforms might be 
precluded by the simple device of entering into con- 
tracts fur the purpose. No doctrine to that effect 
would be even plausible, much less sound and tenable.” 
The order of the inter-State commerce commission in 
this case was reversed by the United States Circuit 
Court for the District of Kentucky, upon grounds 
which however do not conflict with these views. 37 
Fed. Rep. 567. Mr. Justice Jackson, in discussing the 
power of Congress over the subject, says: ‘‘ No court 
has attempted to define the extent, limit or scope of 
the power conferred by the Constitution upon Con- 
gress to regulate commerce among the States. The 
power is undoubtedly sovereign and exclusive. Prior, 
to the passage of the Inter-State Commerce Act, this 
power and exclusive authority over the subject was 
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only exercised—with the exception of regulations for 
the protection of passengers upon navigable waters 
and the transportation of live stock by railroads— 
through the judicial department of the general govern- 
ment in the way of restraining or annulling State leg- 
jslation or action which undertook to interfere with, 
obstruct or impose burdens or restrietions upon, inter- 
State commerce.”’ After citing the leading case of 
Gibbons v. Ogden, 9 Wheat. 1, he concludes: ‘ Pos- 
sessing such sovereign and exclusive power over the 
subject of commerce among the States, it is difficult to 
understand why Congress may not legislate in respect 
thereto to the same extent, both as to rates and all 
other matters of regulation, as the States may in re- 
spect to purely local or internal commerce.’’ Chief 
Justice Marshall in Gibbons v. Ogden, supra, says: 
“We are now arrived at the inquiry, what is this 
power? It isthe power to regulate; that is, to pre- 
scribe the rule by which commerce is to be governed. 
This power, like all others vested in Congress, is com- 
plete in itself; may be exercised to its utmost extent; 
and acknowledges no limitations other than are pre- 
scribed in the Constitution. * * * If, as hasalways 
been understood, the sovereignty of Congress, though 
limited to specific objects, is plenary as to those ob- 
jects, the power over commerce with foreign nations, 
and among the several States, is vested in Congress as 
absolutely as it would be in a single government, hav- 
ing in its Constitution the same restrictions on the ex- 
ercixe of the power as are found in the Constitution of 
the United States.’’ The doctrine of Gibbons v. Og- 
den, supra, has been reiterated in many cases, and we 
have no hesitation in asserting that the act of Con- 
gress relating to the matter under consideration is in 
accord with the authorities and the Constitution. 
Ferry Co. v. Pennsylvania, 114 U. S, 196; Brown v. 
Houston, id. 622; New Orleans Gas-Light Co. v. Lou- 
isiana, etc., Co., 115 id. 650; Presser v. Illinois, 116 id. 
%2; Walling v. People, id. 446; Morgan’s, etc., Co. v. 
Board, etc., 118 id. 455; Railway Co. v. Illinois, id. 557; 
Robbins v. District, 120 id. 489; Kidd v. Pearson, 128 
id.1; Leisy v. Hardin, 135 id. 100. It is not necessary 
to determine whether Congress can pass a law which 
impairs the obligation of a contract, but it is a sound 
proposition that its power to legislate ou this matter is 
at the least equal to that possessed by the Legislatures of 
the States. The rules which have been applied to local 
legislation of this nature should be safe guides for us 
to follow in the adjustment of this contention. The 
Supreme Court of the United States has uniformly up- 
held statutes which have been enacted in many States 
to regulate the compensation of railroad companies 
within their jurisdiction for the carriage of goods. In 
the coustruction of the general corporation law of the 
State of Iowa, Chief Justice Waite in Railroad Co. v. 
Towa, 94 U. 8S. 155, says: ‘‘ Railroad companies are car- 
riers for hire. They are incorporated as such, and 
given extraordinary powers, in order that they may 
the better serve the public in that capacity. They are 
therefore engaged in a public employment affecting the 
public interest; and, under the decision in Munn v. 
Illinois, 94 U. S. 113, subject to legislative control as to 
their rates of fare and freight, unless protected by 
their charters. * * * But when the Legislature 
steps in, and prescribes a maximum of charge, it ope- 
rates upon this corporation the same as it does upon 
individuals engaged in a similar business. * * *# 
Neither does it affect the case that before the power 
was exercised the company had pledged its income as 
security forthe payment of debts incurred, and bad 
leased its road to a tenant that relied upon the earn- 
inge for the means of paying the agreed rent.’’ The 
condition of the parties in Railroad Co. v. Ackley, 94 
U. 8. 179, when compared with that of the litigants in 
the case at bar, is reversed. The railroad company 
brought an action to recover a reasonable compensa- 





tion for its services in the transportation of goods, 


which exceeded the maximum prescribed by the Leg- 
islature of the State of Wisconsin, and Chief Justice 
Waite said in the opinion: ‘As between the company 
and a freighter, there is a statutory limitation of the 
charge for transportation actually performed; * * * 
but for goods actually carried, the limit of the recov- 
ery is that prescribed by the statute.’’ 1t should be 
remembered in the treatment of these questions that 
the appellant has been incorporated by an act of Con- 
gress. In referring to the Union Pacific Railroad 
Company, Chief Justice Waite says, in Sinking Fund 
Cases, 99 U. S. 700: “‘This corporation is a creature of 
the United States. It is a private corporation created 
for public purposes, and its property is to a large ex- 
tent devoted to public uses. It is therefore subject to 
legislative control so far as its business affeots the pub- 
lic interests.”” In Railroad Commission Cases, 116 U. 
S. 307, Chief Justice Waite reaffirms this principle and 
observes: ‘It is now settled in this court that a State 
has power to limit the amount of charges by railroad 
companies for the transportation of persons and prop- 
erty within its own jurisdiction, unless restrained by 
some contract in the charter, or unless what is done 
amounts to a regulation of foreign or inter-State com- 
merce.” See also Munn v. Illinois, 94 U. 8. 113; Peik 
v. Railroad Co., id. 164; Railroad Co. v. Blake, id. 180; 
Stone v. Wisconsin, id. 181; Ruggles v. State, 108 id. 
526; Dow v. Beidelman, 125 id. 680. Inasmuch as dis- 
senting opinions may be found in some of the cases 
which have been cited, it may not be deemed im- 
proper to quote from a recent decision of that eminent 
tribunal, which reconciles the differences referred to, 
and maintains the same doctrine. In Banking Co. v. 
Smith, 128 U. S. 174, Justice Field delivered the opin- 
ion and said: ‘‘ The incorporation of the company, by 
which numerous parties ure permitted to act as a sin- 
gle body for the purpose of its creation, or, as Chief 
Justice Marshall expresses it, by which ‘ the character 
and properties of individuality’ are bestowed ‘on a 
collective and changing body of men’ (Bank v. Bil- 
lings, 4 Pet. 514, 562), the grant to it of special privi- 
leges to carry out the object of its incorporation, par- 
ticularly the authority to exercise the-State’s right of 
eminent domain that it may appropriate needed prop- 
erty—a right which can be exercised only for public 
purposes; and the obligation assumed by the accept- 
ance of its charter, to transport all persons and mer- 
chandise, upon like conditions and upon reasonable 
rates—affect the property and employment with a pub- 
lic use; and where property is thus affected, the busi- 
ness in which it is used is subject to legislative con- 
trol. So long as the use continues, the power of regu- 
lation remains; and the regulation may extend not 
merely to provisions for the security of passengers and 
freight against accidents, and for the convenience of 
the public, but also to prevent extortion by unreason- 
able charges, and favoritism by unjust discrimina- 
tions. This is nota new doctrine, but old doctrine, 
always asserted whenever property or business is, by 
reason of special privileges received from the govern- 
ment, the better to secure the purposes to which the 
property is dedicated or devoted, affected with a pub- 
lic use. There have been differences of opinion among 
the judges of this court in some cases as to the cir- 
cumstances or conditions under which some kinds of 
property or business may be properly held to be thus 
affected, as in Munn v. Illinois, 94 U. 8. 113, 126, 139, 
146; but none as to the doctrine that, when such use 
exists, the business becomes subject to legislative con- 
trol in all respects necessary to protect the public 
against damage, injustice and oppression. In almost 
every case which has been before this court, where the 
power of the State to regulate the rates of charges of 
railroad companies for the transportation of persons 
and freight within its jurisdiction has beeu uuder con- 
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sideration, the question discussed has not been the 
original power of the State over the subject, but 
whether that power had not been, by stipulations of 
the charter, or other legislation, amounting to a con- 
tract, surrendered to the company, or been in some 
manner qualified. It is only upon the latter point that 
there have been differences of opinion.’’ The liberal 
quotations from these opinions show clearly the 
grounds upon which legislation similar to the provis- 
ions of the act of Congress under examination are 
based, and also the limitations which have been some- 
times placed upon the law-making power in this re- 
gard. Counsel in their briefs have not pointed out, 
and we have been unable to find, any case in which a 
contract like that in the complaint has been protected 
from the operation of a statute which fixed penalties 
for an unfair discrimination by railroad companies in 
their tariffs for carrying freight. We think that the 
significance of this fact can be easily understood, 
when we inquire into the authority for this species of 
legislation by the States. The act of Congress derives 
its force from the grant of power by the Constitution 
“to regulate commerce with foreign nations, and 
among the several States.’’ Const., art. 1,§ 8. The 
local statutes, which have been reviewed by the fore- 
going authorities, are founded upon the police power 
of the States. No court has attempted to define this 
power with precision, although the general principles 
applicable thereto have been established firmly in ju- 
risprudence. Says the great Chief Justice Shaw, in 
Com. v. Alger, 7 Cush. 53: ‘‘ We think it is a settled 
principle, growing out of the nature of well-ordered 
civil society, that every holder of property, however 
absolute and unqualified may be his title, holds it un- 
der the implied liability that his use of it may be so 
regulated that it shall not be injurious to the equal en- 
joyment of others having an equal right to the enjoy- 
ment of their property, nor injurious to the rights of 
the community. * * * Rights of property, like all 
other social and conventional rights, are subject to 
such reasonable limitations in their enjoyment as shall 
prevent them from being injurious, and to such 
reasonable restraints and regulations established by 
law as the Legislature, under the governing aud con- 
trolling power vested in them by the Constitution, 
may think necessary and expedient. * * * The 
power we allude to is rather the police power, the 
power vested in the Legislature by the Constitution to 
make, ordain and establish all manner of wholesome 
and reasonable laws, statutes and ordinances, either 
with penalties or without, not repugnant to the Con- 
stitution, as they shall judge to be for the good and 
welfare of the Commonwealth, and of the subjects of 
the same.”’ In Thorpe v. Railroad Co., 27 Vt. 140, Chief 
Justice Redfield said, in the opinion: ** We think the 
power of the Legislature to control existing railways 
in this respect may be found in the general control 
over the police of the country, which resides in the 
law-making power in all free States. * * * The 
police power of the State extends to the protection of 
the lives, limbs, health, comfort and quiet of all per- 
sons, and the protection of all property within the 
State. According to the maxim, sic utere tuo ut 
alienum non ledasa, which being of universal applica- 
tion, it must ef course be within the range of legisla- 
tive action to define the mode aud manner in which 
every one may so use his own as not to injure others. 
So far as railroads are concerned, this police power, 
which resides primarily and ultimately in the Legisla- 
ture, is twofold.’’ See also Pierce R. 460; 2 Redf. R. 
(4th ed.) 232; State v. Railroad Co., 19 Minn. 434 (Gil. 
377); affirmed, 94 U. S. 180, supra; Watertown v. 
Mayo, 109 Mass. 315; Com. v. Liquors, 115 id. 153; 
affirmed, 97 U. 8. 25; Fertilizing Co. v. Hyde Park, id. 
659; New Orleans Gas-Light Co. v. Louisiana, ete., Co., 
115 id. 650; Mugler v. Kansas, 123 id. 623; Rode- 





macher v. Railroad Co., 41 Iowa, 297. In discussing 
this legislation, Pierce on Railroads, supra, says: 
“Such laws may incidentally impair the value of fray. 
chises or of rights held under contracts, but they are 
enacted diverso intuitu, and are not within the consti. 
tutional inhibition.” In Com. v. Liquors, supra, Mr, 
Justice Endicott, as the organ of the court, said: 
“Every such law limits, restrains, impairs and, in 
some cases, destroys the uses, which were previously 
enjoyed of the property so made the subject of legis. 
lation, but the extent to which it may do so does not 
affect the validity of such laws, or their equal applica. 
tion to all owners of such property. They are pre. 
sumed to be passed for the common good, and to be 
necessary for the protection of the public, and cannot 
be said to impair any right, or the obligation of any 
contract, or to do any injury, in the proper and legal 
sense of these terms.’’ In New Orleans Gas-Light Co. 
v. Louisiana, etc., Co., supra, the court says: “The 
constitutioual prohibition upon State laws, impairing 
the obligation of contracts, does not restrict the power 
of the State to protect the public health, the public 
morals or the public safety, as the one or the other 
may be involved in the execution of such contracts.” 
Another view of the controversy conducts us to the 
same conclusion. If the contract mentioned in the 
complaint had been fulfilled, it is plain that, after the 


.act of Congress became effective, and, during the pe- 


riod specified in the pleadings, there would have been 
a discrimination in favor of the respondent by the ap- 
pellant in the sum of $590.59, on account of the trans- 
portation of his goods. In other words, the patrons of 
the Nortbern Pacific Railroad Company who had no 
special agreement, would pay this amount for the same 
service in excess of what would be demanded of the 
respondent. It has been adjudged in many cases that, 
when these circumstances arise, the contract, which 
was entered into by the parties in this action, is con- 
trary to public policy, and cannot be enforced. Mes- 
seuger v. Railroad Co., 36 N. J. Law, 407; affirmed, 87 
id. 531; Scofield v. Railway Co., 43 Ohio St. 571; Chris- 
tie v. Railway Co., 94 Mo. 453; Railroad Co. v. People, 
67 Lil. 11; Railroad Co. v. Ervin, 118 id. 250. There isan 
old rule of law which can be invoked and applied to 
the case at bar. In Atkinson v. Ritchie, 10 East, 530, 
Lord Ellenborough, C. J., said, in the opinion: “ That 
no contract can properly be carried into effect which 
was originally made contrary to the provisions of law, 
or which, being made consistently with the rules of 
law at the time, has become illegal in virtue of sume 
subsequent law, are propositions which admit of no 
doubt.’ Professor Pomeroy writes: ‘An illegal con- 
tract is, asa rule, void, not merely voidable, and can 
be the basis of no judicial proceeding. No action can 
be maintained upon it, either at law or in equity. This 
impossibility of enforcement exists whether the agree- 
ment is illegal in its inception, or whether, being valid 
when made, the illegality has been created by a subse- 
quent statute.” Cont., § 280; Brown v. London, 9 ¢. 
B. (N. 8.) 726; affirmed, 13 id. 828; 2 Pars. Cont. (6th 
ed.) 674; Mouncey v. Drake, 10 Johns. 27; Jones v. 
Judd, 4 N. Y. 411. The principles which bave been 
stated are applicable to the act of Congress “to regu- 
late commerce,” and the contract which has been de- 
scribed. Oct. 21, 1890. Bullard v. Northern Pac. R. 
Co. Opinion by Blake, C. J. 


CONSTITUTIONAL LAW — INTER-STATE COMMERCE— 
TELEPHONE MESSAGES — TAXATION.— A message sent 
by telephone from one State into another is commerce 
between the States, and cannot be prohibited or regu- 
lated by injunction in either State against persons or 
corporations engaged in sending such messages, be 
cause they do not pay the taxes assessed aguinst it by 
such State. I believe this principle was su recognized 
in the case of Cable Co. v. Attorney-General, 1 Dicks. 
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70. In that case Mr. Justice Knapp said, in deliver- 

ing the opinion of the Court of Errors and Appeals: 

“Railroads and telegraphs may become instruments 
of inter-State or international commerce, and when, 

as such instrument, they are in action, they may not 

be obstructed by statute imposition and restrictions; 

hence it was held, in Telegraph Co. v. Massachusetts, 

125 U.S. 530, that the telegraph company having 
brought itself within the provisions of the act of Con- 
gress of July 24, 1866, entitled ‘An act to aid in the 
gonstruction of telegraph lines, and to secure to the 
government the use of the same for postal, military 
and other purposes,’ collection of a tax imposed upon 
the telegraph company on its property in Massachu- 
setts could not be enforced by injunction, although the 
taxing act provided for that as one mode of enforcing 
payment; reason being that an injunction enforced in 

that State would put astop to its general operation. 

The tax however was held to be valid, and the State 
was left to its other remedies for its collection. Pen- 
sacola Telegraph Co. v. W. U. Tel. Co., 96 U. S. 1; 

Telegraph Co. v. Texas, 105 id. 460, are all instances of 
illegal interference with companies as instruments for 
commerce. But each of these cases holds the com- 
panies to be subject to taxation, otherwise legal, which 
do not obstruct or place a direct burthen upon them 
either as instruments of general commerce oras agents 
of the United States.” ‘‘ The case of Coe v. Errol, 116 
U. 8. 517, marks the point where the subjects of com- 
merce pass out of the State’s power to tax, and come 
within Federal protection.” “That point is not 
reached when they become finished production. It is 
there held that goods, the product of a State, intended 
for exportation to another State, are liable as part of 
the general mass of property of the State of another 
origin, until actually started in course of transporta- 
tion to the State of their destination, or are delivered 
toa common carrier for that purpose.’’ These priuci- 
ples are as applicable to messages by telephone as to 
merchandise. There can be no reasonable distinction 
made between the office of common carrier of tele- 
phone, and the office of a common carrier of goods by 
railway or steamboat. In both cases it is commerce 
between the States. In every such instance, the con- 
sideration is, when is the transaction within the con- 
stitational regulation? The disputes which have led 
to judicial determination of the various questions have 
been respecting those conditions which, upon the one 
hand, was deemed commerce, and upon the other, not, 
I think therefore the injunction prayed forin this case 
ought not to be allowed; for if it were to be allowed, 
it would most certainly, though indirectly, control 
commerce between States. N. J. Ct. Ch., Nov. 24, 1890. 
Inre Pennsylvania Tel. Co. Opinion by Bird, V. C. 


CREDITORS’ BILL—JUDGMENTS OF FEDERAL COURTS. 
—A creditor’s bill in a State court may be founded on 
a judgment of a Federal court. It is contended by the 
learned counsel of the appellant that the return of an 
execution on a judgment in a Federal court will not 
sustain this action, aud that such a judgment is that of 
a foreign court, or the same as ove of a sister State. 
There may have been late decisions to such effect, but 
the current of authorities, as well as the laws of the 
United States and of this State, establish the rule that 
the judgments of United States courts of the Wiscon- 
sin districts are to be treated as domestic judgments 
of a Superior Court of this State: (1) They are liens 
on the land of the defendants. Chap. 729, Acts Cong. 
1888. (2) They are admissible in evidence as such, when 
properly authenticated. § 4145, R.S. (3) In common- 
law causes the plaintiff is entitled to the same remedies 
by attachment or other process against the property 


judgment plaintiff in common-law causes is entitled 
to similar remedies upon the same, to reach the prop- 
erty of the judgment-debtor. (4) They are respected 
by our courts, and the property of the defendant in 
the hands of a receiver appointed by the United States 
court in a Wisconsin district will not be disturbed by 
our courts. Kinney v. Crocker, 18 Wis. 74; Milwaukee 
& St. P. R. Co. v. Milwaukee & M. R. Co., 20 id. 165. 
(5) They are treated in all respects as to remedies like 
domestic judgments of the State within which they 
were rendered. In Adams v. Way, 33 Conn. 419, in a 
suit on a bond given in this State, the record of a fore- 
closure judgment of a District Court of the United 
States for the Wisconsin district was admitted in evi- 
dence, and the court held that it was not the judgment 
of a foreign court. United States courts are not for- 
eign within the State where they are held. Turrell v. 
Warren, 25 Minn. 9. To the same effect are the follow- 
ing cases: Wandling v. Straw, 25 W. Va. 705; Thom- 
son v. County of Lee, 22 Iowa, 206; Town of St. Albans 
v. Bush, 4 Vt. 58; Barney v. Patterson, 6 Har. & J. 182; 
Embry v. Palmer, 107 U. S.3; McCauley v. Hargroves, 
48 Ga. 50; Williams v. Wilkes, 14 Penn. St. 228; Freem. 
Judgm., § 578; 12 Am. & Eng. Enc. Law, 148. Weare 
disposed to adopt this rule, so well established, as 
against any adverse decisions, as it appears more in 
the spirit of comity and reasonable. Wis. Sup. Ct., 
Dec. 16, 1890. Ballin v. J. & E. B. Friend Lace Im- 
porting Co. Opinion by Orton, J. 


EXEMPTIONS—INSOLVENCY — JEWELLER’S SAFE.—A 
safe used by jeweller and watch-repairer should be set 
off to him in insolvency under the Code of Civil Proced- 
ure of California, section 690, subdivision 4, exempt- 
ing from execution *‘ the tools or implements of a me- 
chanic or artisan necessary to carry on his trade.’’ 
Statutes exempting personal property from forced 
sale are remedial in character, and are evidently in- 
tended to protect the debtor, and enable him to follow 
his vocation, and thus earn a support for himself and 
family. The general rule now is that such statutes are 
to be liberally construed, so as to effectuate the hu- 
mane purpose designed by the law-makers, and our 
Code of Civil Procedure declares that all of its provis- 
ions are to be so construed, “‘ with a view to effect its 
objects and to promote justice.’’ It is difficult to de- 
fine accurately the word “* implements,” and the courts 
so far as we are advised, have never attempted to de- 
fine it. Webster gives as the meaning of the word, 
‘* whatever may supply a want; especially an instru- 
ment or utensil as supplying a requisite to an end, as 
the implements of trade, of husbandry, or of war;”’ 
and “ utensil”’ he defines as ‘‘that which is used; an 
instrument; au implement; especially an instrument 
or vessel used in a kitchen, or in domestic and farm- 
ing business.’’ By the courts, these words are accorded 
a broad signification, and under them many things 
have been exempted which are not tools. Thus in ihe 
State of Kansas, under a statute exempting “the 
necessary tools and instruments of any mechanic, 
miner or other person, used and kept for the purpose 
of carrying on bis trade or business,”’ it has been held 
that an insurance agent and abstracter of titles could 
claim as exempt an iron safe and set of abstracts, which 
were used and kept by him for the purpose of carrying 
on his business. Davidson v. Sechrist, 28 Kan. 324. 
And the same rule has been applied to a printing press, 
type and other articles used in publishing a newspaper. 
Bliss v. Vedder, 34 Kan. 59. In Llinois, it has been 
held that a piano, used by a music teacher, and upon 
which she relied for support, was, within the law, ex- 
empting *‘ furniture, tools or implements necessary to 
carry on his or her trade or business.’’ Amend v. Mur. 
phy, 69 Ll. 337. In Massachusetts, a clock, stove, screen, 





of the defendant (§ 915, R. S., U. S., and by § 914, the 
same practice, etc.), and modes and forms of proceed- 


ing in civil causes may be the same. By section 916 the | 


pitcher and table-cover, used and necessary to carry 
on the business of a milliner, have been held to be in- 
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cluded in ‘tools, implements and fixtures.” Woods 


v. Keyes, 14 Allen, 236. So also a sewing machine. 
Rayner v. Whicher, 6 id. 294. In Vermont « barber's 
chair has been held exempt as a tool. Allen v. Thomp- 
son, 45 Vt. 472. In this State it has been beld that an 
expensive threshing outfit was not exempt, under the 
statute exempting “the farming utensils or imple- 
ments of husbandry of the judgment debtor;’’ but 
this was upon the ground that the outfit was princi- 
pally used in threshing grain raised by other persons 
for hire. In re Baldwin, 71 Cal. 74. Other cases bear- 
ing upon the question might be cited, but we think it 
sufficient to refer to Freeman on Executions (2d ed.), 
§§ 226, 226a, and to 7 Am. & Eng. Enc. Law, 135, in both 
of which works the authorities are very fully collated 
and reviewed. Cal. Sup. Ct., Dec. 30, 1890. Jn re Me- 
Manus’ Estate. Opinion by Belcher, C. C. 


JURISDICTION—PROCESS— FOREIGN CORPORATIONS. — 
Where an action against a foreign corporation, which 
neither does business nor has a place of business or 
property in New York, is begun under the Code of 
Civil Procedure of New York, section 432, by service 
upon a director thereof, found in the State, but not 
there in any official capacity or in the business of the 
corporation, the court acquires no jurisdiction. The 
Code of Civil Procedure of this State (§ 432, subd. 3), 
as construed by the highest court of the State, author- 
izes an action to be commenced against a foreign cor- 
poration if the cause of action arose here, which 
neither does business nor has a place of business or 
property within the State, by the service of a sum- 
mons upon a director who may be found here, al- 
though when found not here in any official capacity or 
in the business of the corporation. Hiller v. Railroad 
Co., 70 N. Y. 223; Pope v. Manufacturing Co., 87 id. 
137. The question of the jurisdiction of the State 
court in the present case depends upon the efficacy of 
such a service of process. For the reasons stated in 
the judgment of this court in Goodhope Co. v. Railway 
Barb-Fencing Co., 22 Fed. Rep. 635, a personal judg- 
ment obtained in a suit commenced by such a service 
only, the defendant not appearing, would not be en- 
forced in this court. If the suit had been commenced 
by the attachment of property of the defendaut found 
here a different case would be presented; but if the 
action in the State court had proceeded to judgment, 
and property belonging to the defendant and found 
here had been seized and sold on execution issued 
upon the judgment, the defendant could have resorted 
to this court to recover its value upon the theory that 
the judgment was a nullity. St. Claire v. Cox, 106 U.S. 
350; Pennoyer v. Neff, 95 id. 714. Upon the authority 
of these cases it seems entirely clear that the State 
court never acquired jurisdiction to adjudicate the ac- 
tion. If the plaintiff could not have obtained a judg- 
ment in the State court which would have any validity 
whatever when called in question here, because of 
want of jurisdiction, what reason is there for denying 
to the defendant the right to challenge the jurisdiction 
at the threshold of the controversy? An alien, or a 
citizen of another State, sued in a State court other 
than that of the State in which he resides, is entitled, 
by removing the suit, to have all questions involved in 
it heard and disposed of by the Federal court. The 
sole object of the constitutional and statutory provis- 
ions conferring jurisdiction upon Federal courts in be- 
balf of aliens and citizens of other States is that they 
may seek a trial and decision in these courts of ques- 
tions which they are unwilling to submit to the judg- 
ment of the State tribunals. There are expressions in 
the cases of Sayles v. Insurance Co., 2 Curt. 212, and 
Bushnell v. Kennedy, 9 Wall. 387, favorable to the con- 
teution for the plaintiff here, and to the effect that a 
party who has removed a suit from the State court 
capnot dismiss it iu the Federal court upon the ground 











that the State court did not have jurisdiction of the 
action. These expressions however were unnecessary 
to the decision of the cases, and since they were re. 
ported there have been numerous decisions of Cireuit 
Courts to the contrary. Parrott v. Insurance Co,, § 
Fed. Rep. 391; Atchison v. Morris, 11 id. 582; Small y, 
Montgomery, 17 id. 865; Hendrickson v. Railroad Qo, 
22 id. 569; Kauffman v. Kennedy, 25 id. 785; Miner y. 
Markham, 28 id. 387; Perkins v. Hendryx, 40 id. 657; 
Golden v. Morning News, 42 id. 112. The last case was 
a decision of this court by Judge Lacombe. The propo- 
sition thus decided ought not to be regarded in this 
court as disputable. U.S. Circ. Ct., S. D. N. Y., Dee, 
23, 1890. Bentlif v. London & Colonial Finance Cor. 
poration, Limited. Opinion by Wallace, J. 


MAINTENANCE.—Where several persons have been 
induced on the same representations to buy stock 
from defendants, it is not maintenance for them to 
contribute to the expense of a suit by one of them to 
recover the money paid by him, as they all have acom- 
mon interest in settling the question as to defendant's 
liability. Findon v. Parker, 11 Mees. & W. 675; Dor- 
win v. Smith, 35 Vt. 69; Gowen v. Nowell, 1 Greenl. 
292. The arrangement made does not necessarily im- 
ply any thing that the Jaw condemns as maintenance, 
Says Lord Abinger, in Findon v. Parker: ‘The law of 
maintenance, as I understand it upon the modern con- 
structions, is confined to cases where a man improp- 
erly, aud for the purpose of stirring up litigation and 
strife, encourages others either to bring actions, or to 
make defenses which they bave no right to make.” 
Now, it is very clear to our minds that the parties who 
made the agreement about contributing to the prose- 
cution of this action had a common interest in settling 
the question as to the liability of the defendants to an- 
swer as to the alleged frauds in selling the stock, and 
that there was nothing illegal in the agreement. It did 
not amount to maintenance at common law, under the 
modern authorities. Wis. Sup. Ct., Dec. 16,1890. Da- 
vies v. Stowell. Opinion by Cole, C. J. 


PARTNERSHIP—NON-TRADING—POWER OF PARTNER 
TO BIND.— Where one partner in a firm formed to carry 
un the real estate, Joan and insurance business on com- 
nission, executes a note in the firm name to a bank, 
without the knowledge of the other member, and in 
direct violation of the articles of copartnership, the 
payment of such note cannot be enforced against the 
firm. The primary question is whether or not the ex- 
ecution of this note was within the scope of the part- 
nership. ‘The test of the character of the partnership 
is buying and selling. If it buys and sells, it is com- 
mercial or trading. If it does not buy or sell, it is one 
of employment or occupation. Winship v. Bank, 5 
Pet. 529; Kimbro v. Bullitt, 22 How. 256; 1 Bates 
Partn., § 327. In partnerships of occupation, when 
one member executes a note in the firm name, the 
holder must show express or implied authority from 
the firm to make the note, before a recovery can be 
had. Smith vy. Sloan, 37 Wis. 285; Judge v. Braswell, 
13 Bush, 67; Horn v. Bank, 32 Kan. 518. In com- 
mercial partnerships a note executed by one member 
in the firm name is prima facie the obligation of the 
firm, and if one of the parties seeks to avoid its pay- 
ment, the burden of proof lies upon him to show that 
the note was given in a matter not relating to the part- 
nership business, and that also with the knowledge of 
the holder of the note. Deitz v. Regnier, 27 Kan. 94. 
In Bays v. Conner, 105 Ind. 415, and in Smith v. Sloan, 
37 Wis. 285, it is held that notwithstanding the fact 
that the proceeds of the note were applied to the pay- 
ment of the debts of the firm, one member of a non- 
trading partnership cannot bind the other by the ex- 
ecution of a note in the firm name. This, for the reason 
that there isa want of power, and the application of 
the proceeds is not controlling or decisive of the ques- 
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tion of authority. The case of Deardorf v. Thacher, 
78 Mv. 128, 8. C., 47 Am. Rep. 95, is one in which a 
member of a partnership of three persons who were 
evgaged in the real estate, loan and insurance business, 

rehased of a Jumber dealer quantities of lumber on 
the credit of the firm. The lumber was delivered by 
the dealer, without any knowledge on his part that it 
was not being bought for or applied to partnership 
business, and that he took the note in good faith ac- 
cording to the credit extended. The lumber dealer 
brought an action on the firm note that was executed 
by the member of the partnership who purchased the 
lumber. The other members of the firm denied, un- 
der oath, the execution of the note. The court held 
that they were not liable. The syllabusof the case is 
to the effect that ‘‘ the members of a firm engaged in 
the insurance, real estate and collecting business, have 
noimplied power to bind each other by commercial 
paper in the name of the firm.’’ The same rule has 
been applied to partnerships in miuing in some Eng- 
lish cases; in milling (Lanier v. McCabe, 2 Fla. 32); in 
establishing and carrying on water-works (Broughton 
y. Water-Works,3 Barn. & Ald. 1); in gas-works (Bra- 
mah v. Roberts, 3 Bing. N. C. 963); in publishing 
(Pooley v. Whitmore, 10 Heisk. 629); in planting 
(Prince v. Crawford, 50 Miss. 344; Benton v. Roberts, 
4 La. Aun. 216); in farming (Greenslade v. Dower, 7 
Barn. & C. 635); in sugar refining (Livingston v. 
Roosevelt, 4 Johns. 251); in keeping atavern (Cocke v. 
Bank, 3 Ala. 175); in owning a ship (Williams v. 
Thomas, 6 Esp. 18); in digging tunnels (Gray v. Ward, 
18 Ill. 32); in carrying on alaundry (Neale v. Turton, 
4 Bing. 149); in practicing law (Hedley v. Bainbridge, 
$8 Q. B. 316; Garland v. Jacomb, L. R., 8 Exch. 216; 
Levy v. Pyne, 1 Car. & M. 453; Breckinridge v. Shrieve, 
4 Dana, 375); in practicing medicine or surgery (Cros- 
thwait v. Ross, 1 Humph. 23; Lewis v. Reilly, 1 Q. B. 
49), and in keeping a store and rope-walk (Wagnon v. 
Clay, 1 A. K. Marsh. 257). Kan. Sup. Ct., Dec. 6, 1890. 
Lee v. First Nat. Bank of Ft. Scott. Opinion by Simp- 
son, C. 


RAILROADS — ACCIDENT AT CROSSING — CONTRIBU- 
TORY NEGLIGENCE.— Decedent had crossed the track 
in the morning on his mowing-machine, and had then 
stopped to look and listen. No train was due near the 
time of the accident. Another person, when about 
to cross the track on a hay wagon, three-quarters of a 
mile away, looked and listened, without perceiving the 
engine’s approach, notwithstanding which he hardly 
crossed in time to avoid it. Held, sufficient to support 
a finding that decedent was not guilty of contributory 
negligence. The rule that the burden of proof is on 
the plaintiff to prove his exercise of proper care is 
easily satisfied, and the exercise of such care may be 
shown by circumstantial as well as by direct proof. It 
even may, undersome circumstances, be inferred from 
the ordinary habits and dispositions of prudent men, 
and the instinct of self-preservation. Johnson v. Rail- 
road Co., 20 N. Y. 65; Railroad Co. v. State, 29 Md. 
420, 428; 31 id. 357; Railroad Co. v. Rowan, 66 Penn. 
St. 393; Weiss v. Railroad Co., 79 id. 887; Pierce Railr. 
297. And when all the circumstances under which an 
accident took place are put in evidence, and upon an 
examination of them nothing is found in the conduct 
of the plaintiff to which negligence can fairly be im- 
puted, the mere absence of fault may justify the jury 
in finding due care on his part. Mayo v. Railroad Co., 
104 Mass. 137; Railroad Co. y. Hunter, 11 Wis. 160; 
Pierce Railr. 300. In the present case nothing is found 
to which negligence on the part of the deceased can 
fairly be imputed; but on the other hand, circum- 
stances are shown from which the jury may wellinfer 
that he exercised the care and cirocumspection properly 
to be demanded from one in his situation, and it is 
ouly when the whole evidence on which the plaintiff's 





when there is no evidence tending to show the con- 
trary, that it is deemed to be the duty of the court to 
withdraw the case from the jury, or to direct a verdict 
for the defendant. Mayo v. Railroad Co., supra; Ga- 
hagan v. Railroad Co., 1 Allen, 187; Fox v. Sackett, 10 
id. 535. Itis true that it does not definitely appear 
that the deceased used any precautions to avoid the 
collision; but it is a presumption of common sense 
as wellas of the common law that persons of mature 
years, and in possession of their senses, are ordinarily 
prudent, and will exercise ordinary diligence to avoid 
danger. And besides the unadvertised approach of 
the train through the cut and around the curve ata 
time when no regular train was due, at a forbidden 
rate of speed of from fifty to ninety feet a second, and 
without warning or notice of any kind until it was in 
close proximity, gave the deceased little or no oppor- 
tunity to escape the result which followed, and to this 
extent tended to exclude fault on his part, for he had 
the right under the circumstances and within reason- 
able limits, to act upon the belief that the defendants 
would observe their own rules at least (State v. Rail- 
road Co., 58 N. H. 408,410; Nutter v. Railroad Co., 60 
id. 485; Copely v. New Haven, etc., Co., 136 Mass. 6, 9; 
Pennsylvania Co. v. Stegemeier, 118 Ind. 305), or if 
they would not, and should thereby cause unusual peril 
to himself and other travellers, they would meet such 
peril by correaponding precautions. Klein v. Jewett, 
26 N. J. Eq. 474, 479, 480; 27 id. 550. In the absence of 
notice to the contrary, one person is justified in pre- 
suming that the others will act in accordance with the 
rights and duties of botb, and this is not negligence or 
imprudence. Johnson v. Belden, 2 Lans. 437; Daven- 
port v. Ruckman, 37 N. Y. 573; Milton v. Steamboat 
Co., id. 212. And if the deceased had stopped at the 
crossing before attempting to pass over it, and made a 
vigilant use of his senses of sight and hearing, it would 
by no means follow, taking into consideration the 
great speed of the engine, the untimely warning that 
was given of its approach, the obstructed view of the 
track, and the other existing conditions, that he would 
have seen or heard it intime toescape; and if he would 
not, certainly no fault is properly imputable to bim 
for not doing what it would have been useless for him 
to have done. Leonard v. Railroad Co., 42 N. Y. Super. 
Ct. 225; Davis v. Railroad Co., 47 N. Y. 400; Hack- 
ford vy. Railroad Co., 53 id. 654. And even if it were 
admitted that he did not either stop to look or listen 
it would not, as a matter of law, be couclusive of his 
want of care contributing to the injury. State v. Rail- 
road Co., 52 N. H. 528; Nutter v. Railroad Co., supra; 
Garland v. Railroad Co., 8 [ll. App. 571; Kellog v. 
Railroad Co., 79 N. Y. 72; Eilert v. Railroad Co., 48 
Wis. 606; Chaffee v. Railroad Co., 104 Mass. 108, 116. 
It depends upon the attendant circumstances. Rail- 
road Co. v. Wright, 80 Ind. 236; Shaber v. Railroad 
Co. 28 Minn. 103. The question presented would be 
one of fact, and the defendant’s negligence might be 
regarded by the jury as a sufficient excuse for the de- 
cedent’s want of the precautions adverted to, and it is 
their province to determine. Nutter v. Railroad Co., 
supra. Buta plaintiff is not required in all cases to 
prove that he looked and listened. It may be inferred 
in view of the circumstances, that he did what a pru- 
dent man would do to save his life, and was governed 
by the instinct of self-preservation. Weiss v. Railroad 
Co.; Railroad Co. v. Rowan; Railroad Co. v. State, 
and Johnson y. Railroad Co., supra; Richey v. Rail- 
road Co., 7 Mo. App. 150; Donaldson v. Railroad Co., 
18 Lowa, 280; Solen v. Railroad Co., 18 Nev. 152; Wal- 


dele v. Railroad Co., 19 Hun, 69; Railroad Co. v. 
Weber, 76 Penn. St. 157; Schum v. Railroad Co., 107 
id. 8 And this inference is especially justifiable where, 
usin this case, the circumstances are such that with 
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the train. Ingersoll v. Railroad Co.,6 Thomp. & C. 
416; Massoth v. Canal Co., 64 N. Y. 524. But aside 
from this inference, it might fairly have been found 
by the jury that the deceased did stop at the crossing, 
and looked up and down at the track before entering 
upon it, because there was direct testimony that he 
did both these things on the preceding morning, 
tendiug to show that he did so at the time in question. 
Parkiuson v. Railroad Co., 61 N. H. 417, and cases 
cited. Weare therefore of opinion that the case falls 
within the general rule that negligence is a question of 
fact, to be found however under the instructions of the 
court, and not one of law; and unless we can say, as 
we cannot, that there was no evidence, and nothing in 
the circumstances proved, to fairly uphold a verdict 
for the plaintiff, it must be held that the case was 
properly submitted to the jury. While a nonsuit 
should always be granted when the proof is so clear 
as to warrant the assumption that if the question 
were submitted to the jury they would find that the 
culpable negligence of the plaintiff contributed to the 
injury, it should never be granted when the question 
arises on a state of facts on which fair-minded men 
may arrive at opposite conclusions. Almost always 
negligence is to be deduced as an inference of fact, 
from a variety of facts and circumstances disclosed by 
the testimony ; and when this is so, unlesa the evidence 
is certain and incontrovertible, it is the judgment and 
experience of the jury, and not of the court, which is 
to be appealed to. See Gaynor v. Railway Co., 100 
Mass. 212, and Hinckley v. Railroad Co., 120 id. 265, 
266. N.H. Sup. Ct., July 25, 1890. Lyman v. Boston 
& M. R. Co. Opinion by Blodgett, J. 


WHARF — OBSTRUCTION IN BED OF RIVER — NEG- 
LIGENCE. — The appellants were proprietors of a 
wharf on the river at N. There were two berths 
for vessels at the wharf, one alongside the wharf 
aud the other outside the first berth, near to mid- 
stream. When vessels were lying in these berths 
the action of the stream or tide caused a ridge of mud 
to accumulate between the two berths. There was evi- 
dence that the appellants were in the habit of scraping 
down at intervals the ridge so formed. By charter- 
party and bill of lading the respondents’ ship was to 
. deliver her cargo as directed by the consignees. The 
cargo was consigned to the appellants, and the ship 
was ordered by them to proceed to their wharf to dis- 
charge. In approaching the wharf she grounded on the 
ridge of mud above mentioned and sustained damage. 
Held, that there was no breach of duty on the part of 
the appellants which could render them liable for the 
damage so caused. House of Lords, Dec. 15, 1890. 
Tredegar Iron Company v. Owners of the Calliope. 63 
L. T. Rep. (N. 8S.) 781. 





CORRESPONDENCE. 


THe FEDERAL JUDICIARY ACT. 
Editor of the Albany Law Journal: 

The act *‘ To establish Circuit Courts,” etc., not con- 
taining provision for first meeting and orguniza- 
tion of the Circuit Courts of Appeal, the following 
joint resolution was passed to cure that and other 
omissions, the evident result of baste and hurry in the 
final passage of the act. 

Yours truly, 
ALEXANDER PORTER MORSE. 

March 16, 1891. 


JotmnT RESOLUTION TO PROVIDE FOR THE ORGANIZA- 
TION OF THE CrRCUIT CoURTS OF APPEALS. 
Resolved by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled : 
That the first meeting of the several Circuit Courts 
of Appeals mentioned in the act of Congress passed at 








this present session, entitled ‘‘Au act to establish Cir. 
cuit Courts of Appeals and to define and regulate iy 
certain cases the jurisdiction of the courts of the 
United States, and for other purposes,”’ shall be held 
on the third Tuesday in June, A. D. eighteen hundred 
and ninety-une; and if from any casualty the first 
meeting of any of said courts shall fail to be so held on 
that day, the first meeting of any such court so failing 
to be held, shall be held on such day subsequent 
thereto as the chief justice, or any justice of the Su. 
preme Court of the United States assigued to such Cir- 
cuit, shall direct. And be it further 

Resolved, That nothing in said act shall be held or 
construed in any wise to impair the jurisdiction of the 
Supreme Court or any Circuit Court of the United 
States in any case now pending before it, or in respect 
of any case wherein the writ of error or the appeal 
shall have been sued out or taken to auy of said courts 
before the first day of July, anno Domini, eighteen 
hundred and ninety-one. 

Approved March 3, 1891. 





NOTES. 


r lower branch of the Ohio Legislature has passed 

a law which gives an undertaker the right, if a 
coffin is not paid for within three years, to dig it up, 
eject the tenant and reclaim the property —a sort of 
mechanic’s lien on the houses of the dead. Also the 
stonecutter may remove the monument which records 
the virtues of the dead—wipe out, as it were the mor- 
tuary honors, and in its place chisel other records. 
There is, in the passage of such a bill, an unconscious 
measure of the character and ability of those who vote 
for its passage.—Legal Advertiser. 


The several thousand law clerks who now toil in city 
offices are quite a different set of beings from their 
predecessors. The majority of them are well educated. 
Some have graduated from well-known colleges—from 
Harvard, Yale, Cornell and Princeton. Others are 
graduates of law schools. Never was there a time like 
the present, when so many college-bred men were glad 
of the opportunity to become law clerks at a beggerly 
salary. Every year lawyers of standing in our cities 
have applications from college graduates, ready and 
willing to work without pay, if he will only give them 
desk-room and the use of his books. Consider, for a 
moment, the pay of these ambitious young men. The 
college-bred law clerk usually begins at $5 per week. 
He may reasonably expect to earn $10 per week by the 
end of the second year. The graduate of a law school, 
having had some technical training, is better paid. He 
gets $10 per week for the first year of his service, and 
perhaps he may begin his second year at $15 per 
week. Very few lawyers in New York pay their clerks 
over $15 a week, as they can hire all the talent they 
want at that figure. There are between six thousand 
and seven thousand lawyers in the city of New York. 
The struggle for practice and existence becomes more 
difficult each year. Many are called, but few are 
chosen. Some men never get beyond being a law clerk. 
It is no uncommon thing to find skillful lawyers, gray- 
haired men, serving as clerks, year after year, at a 
salary of from $1,200 to $1,500 per annum. Some of 
them are experts in a particular branch of the law. 
Agaiu there are men fit only to be law clerks — men 
who, for one reason or another, fail to become success- 
ful practitioners. The legal knowledge of such men is 
of more value to others than it is to themselves. Once 
more, there are highly-educated law clerks who make 
it a business to write briefs. Indeed, it is an open se- 
cret that nearly one-half of the law books published 
are written by ill-paid clerks. The lawyer with a 
reputation gets some clerk to write a treatise to which 
he lends the weight of his uame.—OUnce a Week. 
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CURRENT TOPICS. 





HE massacre of prisoners at New Orleans should 
find no apologist among lawyers nor among 
journalists nor among good and order-loving citi- 
zens. However great the provocation, that was not 
the proper way to redress it. It was all the worse 
because it was entered upon in cold blood and an 
apparently orderly manner. The men who calmly 
counselled and perpetrated it are just as bad as the 
acquitted assassins. An ounce of prevention in this 
case would have been worth a pound of cure. If 
these same zealous citizens had used their influence 
and exertions toward putting down the Italian soci- 
ety said to have been organized for assassination, 
the deadly work of the society and the present hor- 
rible murders might have been avoided. How long 
would such an organization have been tolerated in 
any northern city? It was just as easy to prevent 
or suppress it in New Orleans as to put down the 
lawless assemblages of anarchists in Chicago, or to 
root out the Mollie Maguires in Pennsyivania, If 
the defeat of justice in this instance was due to the 
corruption of jurors, the people first to be punished 
were the jurors. It would seem to have been 
perfectly practicable to effect this if there was 
any foundation for the accusation, and if the accu- 
sation was groundless, then the action of the mob 
was without pretext of justification. This New 
Orleans mob has given Italy a good and just cause 
for war. How long would England stand such an 
outrage on international justice and comity? How 
long would this country stand it if the tables had 
been turned, and our citizens had been massacred 
at Naples or in Rome? Unless the wicked perpe- 
trators of this violence are brought to justice, Italy 
could not be blamed if she were to send her iron- 
clads to the Mississippi, and the stock exchange 
murderers would find their cotton bales of far less 
defensive posver than they are popularly reported to 
have proved in 1814. The honest truth is, New 
Orleans has shown herself for many years incapable of 
self-government. She needs a guardian. She had 
one once, and we would rejoice to see a second But- 
ler at the head of her city affairs. Such a governor 
would not have allowed her orderly citizens to be 
terrorized and murdered by a lawless and revenge- 
ful pack from the slums of foreign cities, and would 
have procured stern and impartial justice to be 
meted out to them. New Orleans has sown the 
wind and is reaping the whirlwind. She has prac- 
tically denied justice to humble citizens on account 
of race and color, and now is in the midst of a race 
war of another color. The seed of a fruitful crop of 
murders hus been sown, and knowing the violent 
and revengeful character of the Italians, we look 
with dread for the reaping. Nothing has struck us 
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with more disgust than the glorification of lynch 
law in a London newspaper in connection with this 
horrible affair. Lynch law is a peculiar American 
institution, and Americans ought to blush for it. 
The outlook of our administration of criminal law is 
sad and disheartening, but two wrongs do not make 
a right, and popular revenge is not the remedy nor 
cure of private murder. If this massacre was the 
deliberate work of the ‘‘ best citizens,” what must 
be the depravity of the worst? A lawless and 
uncontrollable mob, led by a lawyer, heartily 
approved by the mayor, and joined by ‘ good citi- 
zens,” shows a state of anarchy only to be expected 
or pardoned in a new community too weak to 
enforce its laws. The worst characteristic of this 
sorry business is the spectacle of the jury, sum- 
moned before a lawless and irresponsible committee, 
to testify as to their conduct and motives and opin- 
ions. What safety is there in a community where 
an acquittal is no protection to an unarmed and 
helpless prisoner, and where the jurors themselves 
are liable to be strung up by a violent and blood- 
thirsty mob on account of their action? Jury trial 
is no longer the palladium of liberty in such a com- 
munity. We venture to predict that not a particle 
of evidence of the bribery of the jury will or can be 
produced, and that the accusation is a mere pretext 
for the wicked conduct of the murderers. And we 
also venture the opinion that it will be found that 
very few, if any, decent citizens were engaged in 
these infamous transactions. It is quite easy to 
allege the respectability of the assassins, but they 
displayed an aptitude and skill in the use of fire- 
arms and ropes which is not often found among 
orderly people. In view of this awful and unprece- 
dented occurrence, it is like a farce to read in the 
current Green Bag a history of the Supreme Court 
of Louisiana, organized almost a century ago, and 
celebrated for its learning and culture. The voice 
and precepts of that mild and dignified tribunal are 
drowned and deafened by the angry howling of a 
crowd of half-civilized Zulus. 


We have refrained from saying any thing of Gov- 
ernor Hill’s refusal to honor Governor Bulkeley’s 
requisition, because the affair seemed inextricably 
mixed up with politics. But having received sev- 
eral requests to express our opinion of the legal 
aspect of the case, we cannot decline to comply. 
The situation seems very simple. Governor Bulke- 
ley was governor before the late election. He was 
not a candidate at that election. There is a dispute 
between the two candidates as to whether Morris, 
the Democratic candidate, received the majority nec- 
essary under the Connecticut laws. This dispute 
can only be settled by the joint action of the Legis- 
lature, the two branches of which are in conflict on 
the subject. Two things are certain: neither Morris 
nor his antagonist is governor until so pronounced 
and certified by the Legislature, and under the Con- 
stitution Bulkeley is directed to hold over ‘‘ until his 
successor is duly qualified.” No matter how inde- 
fensible the failure of the Legislature to agree, 
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neither of the two candidates can act as governor 
until so qualified, and Bulkeley lawfully holds over 
and is governor de jure — not de facto — or else Con- 
necticut has no governor, If Governor Hill had 
chosen to recognize Governor Bulke’ey’s requisition, 
no harm would have been done, and probably no 
one, at least no reasonable person, even of his own 
party, would have objected. But he has chosen to 
erect himself into a canvassing board for Connecti- 
cut, and to denounce Bulkeley as a ‘‘usurper.” 
Whatever he is, he is not that. If any one is to 
blame it is not he, but the Legislature. He has not 
thrust himself into the office, but is simply holding 
on to his former office as ordered by the Constitu- 
tion. We are curious to see what Governor Hill 
would doif Mr. Morris should make a requisition on 
him. To be logical, he ought to honor it, but we 
doubt that he would be hardy enough for that, 
and it is certain that Morris does not claim to have 
the right to make it. Inshort, Governor Hill seems 
to be a stronger Morris man than Morris himself. We 
quite agree with a very eminent Democratic lawyer 
who writes us that ‘‘ the refusal of Governor Hill to 
recognize Governor Bulkeley’s requisition is unjusti- 
fiable and anarchical.” Noone however can approve 
Bulkeley’s silly and undignified letter to Governor 
Hill. We have read Governor Hill’s reasons, and 
considered the authorities he cites, and they have no 
bearing on the case, for they apply only to a contes- 
tant for the office or a clear usurper, 





An apparently novel case of disturbance of relig- 
ions is recently chronicled in the newspapers. A 
discharged chorister took his revenge by sitting in 
the congregation and singing purposely out of tune. 
The parish want to know if there is no redress, 
Certainly; indict him for disturbing religious wor- 
ship, and prove that he could sing in tune if he 
wished. The case is distinguishable from the 
famous North Carolina case of State v. Linkhaw, 
where the defendant sang as well as he could, which 
was but badly. 


The case of State v. Patrick (Mo.), 15S. W. Rep. 
290, is a striking example of superfluity in judicial 
writing and in reporting. The question was of the 
sufficiency of the evidence of arape. The prevailing 
opinion, including the statement of facts, covers four 
pages, in fine type, double columns, and one judge 
dissents, in nearly eighteen pages. We agree with 
the dissenter in his statement that ‘‘ this opinion is 
now too long,” and it is a great pity that the pro- 
fession have to pay for such useless and disgusting 
matter. 


Lunacy has invaded the English bench, it is said, 
in the person of Lord Justice Stephen. But it 
seems also to have invaded the bar, according to the 
Law Times, in the person of Solicitor Griffiths, who 
refuses to be paid for his services, and actually 
returns and washes his hands of £500 which he had 
received on account, begging his clients to consider 
his services a present. They decline the gift, and 








apply to have his costs adjusted. Mr. Griffiths 
insists that he was to have £1,000 for his services, 
and he will have that or nothing. 

Mr. Frank J. Parmenter, of Troy, N. Y., pub- 
lishes in the Troy Daily Times a poem entitled 
‘‘A Famous Lawyer’s Last Case,” descriptive of the 
last appearance of Marcus Reynolds in court. We 
have not room for the whole poem, but from the 
following extract it is evident that the poet has mis- 
taken his vocation — one who can draw such glow- 
ing portraits ought to have been a portrait painter 
or photographer: 

** Law, nor before nor since the day 
Lycurgus Field her simplest way 
In his immortal Code mapped out, 
E’er saw along her sinuous route, 
A wiser or a nobler court 
Than that we name of last resort, 
By the great Empire State created 
Ere zeal for law reform abated; 
A court where Law more proudly stands 
Clasping her blind twin-sister’s hands. 
Not that it first great judges stood 
On higher plane of rectitude, 
Or were more able than the men 
Them next succeeding; or than they 
Who shed such lustre there to-day. 
*Tis not my purpose here to trace 
Individual form or face, 
Or character, or service done 
Through many years or few, by one 
Of these great lights of Law. I may, 
And doubtless shall, some other day, 
Attempt this, but at present I 
Contemplate them collectively, 
And with considerate thought repeat, 
The world has not seen judgment-seat 
Superior to this court. O°’Conor 
Assailed it once to his dishonor, 
And felt at length his poisoned dart, 
Rebounding idly, pierce his heart! 
One battle lost at setting sun 
Outweighed a thousand noon had won, 
And rasped his fretting mind till he 
Forgot, or sunk his dignity.” 

Probably the Troy legal singer has just won a 
case in that court-—or perhaps hopes to win one. 
But just wait till he loses one! Then he will 
doubtless come down on the court like Shelly on 
Lord Chancellor Eldon, and call it a ‘‘ pest” and 
‘‘hydra-headed worm.” This court however has 
one advantage over Eldon—it has a poet of its own, 
who is quite able to retort in good metre. Really 
it would be graceful in the court to order its poet 
to acknowledge Mr. Parmenter’s ‘‘ collective ” trib- 
ute, and modestly deprecate the threatened per- 
sonal portraiture. 


It was once held that the sale of gill is not neces- 
sarily a sale of less than a pint. Arbintrode v. State, 
67 Ind. 267; 8. C., 33 Am. Rep. 86. Just now it is 
held that a sale at one time of three bottles of beer, 
each holding only a pint, is not a sale of less than 4 
quart. Olmstead v. State, Alabama Supreme Court. 


In the death of Judge Brady the bench has lost 8 
fair-minded and industrious judge and the State 4 
good citizen. His judicial term was nearly com- 
pleted, but the bar and the community will miss the 
genial presence of one of the brightest and wittiest 
as well as one of the friendliest of men. 
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NOTES OF CASES. 


N Shuman v. City of Ft. Wayne, Supreme Court 
| of Indiana, January 31, 1891, it was held that 
an ordinance requiring licensed pawnbrokers to 
keep a list of all articles pawned with them, and to 
submit the same to the city police officers on 
demand, does not violate the constitutional right 
of the people to be secure against unreasonable 
searches and seizures. The court said: ‘‘ Notwith- 
standing those constitutional provisions, it is well 
settled that the respective States of the Union, and 
municipal corporations when the power is conferred 


by the State, may, in certain cases, prescribe rules | 


and conditions under which a particular business 
may be carried on, and require a license as a condi- 
tion precedent to the right to conduct such business, 
Thus it is held, that in the exercise of the police 
power, municipal corporations may, when empow- 


ered by the State, require a license of peddlers, | 


hackmen, draymen, omnibus drivers, retail liquor 
dealers, showmen, green grocers, billiard saloons, 
pawnbrokers and many other occupations. All the 
authorities agree that the business of the pawn- 
broker is a proper matter for regulation by the police 
power. Cooley, in his valuable work on Constitu- 
tional Limitations (6th ed.), 744, in discussing the 
police power, says: ‘It is also common to require 
draymen, hackmen, pawnbrokers and auctioneers to 
take out licenses, and to conform to such rules and 
regulations as seem important to the public con- 
venience and protection.’ Horr and Bemis, in their 
work on Municipal Police Ordinances, section 213, 
in a list of cases where it has been held that the 
police power was properly exercised, include pawn- 
brokers, and say that they may be required to deliver 
to the police authorities, before midnight of each 
day, a list of all articles received that day, together 
with a description of the pledgeors. In the case of 
Van Baalen v. People, 40 Mich. 258, it was held that 
a license fee of $200 required of pawnbrokers in the 
city of Detroit, as a condition precedent to their 
right to do business in that city, was not unreason- 
able. The case of Launder v. City of Chicago, 111 
Ill. 291, involved substantially the question now 
under discussion. In that case the city of Chicago 
passed an ordinance requiring all persons engaged 
in the business of pawnbrokers to take out a license. 
The ordinance required persons engaged in such 
business to keep a book, similar to the one required 
by the ordinance now before us; and provided that 
the same should be subject to the inspection of the 
police power of the city. It further required all 
persons engaged in such business to make out and 
deliver to the superintendent of police, every day, 
before the hour of noon, a legible and correct copy 
of such book, showing the personal property, or 
other valuable thing, received on deposit, or pur- 
chased during the preceding day, together with the 
time (meaning the hour) when received or pur- 
chased, and a description of the person or persons 
by whom left in pledge, or from whom the same was 
purchased. The same objection was urged against 








this ordinance that is urged here, namely, that the 
citizen was protected in his person, house, papers 
and effects against unreasonable search. The court 
in answer to this objection said: ‘ We do not regard 
the ordinance as being unjust, unreasonable, tyran- 
nical and oppressive. The requirements objected to 
are but reasonable means to keep the pawnbrokers’ 
business free from great abuse by thieves disposing 
of stolen goods in their shops. They are made in 
the interest of the public, and are intended for the 
detection and prevention of crime. * * * It 
is well known that in our great cities thieves and 
the receivers of stolen property often dispose of the 
fruits of their crime by sale to second-hand dealers, 
or by pledge or sale to pawnbrokers, who may be 
perfectly free from any intention or disposition to 
aid such criminals. Such an ordinance also has a 
tendency to protect even such dealers and brokers 
from imposition and loss.’ In view of these authori- 
ties, we are constrained to hold that the business of 
the pawnbroker is subject to the police power of 
the State, and that regulations such as are con- 
tained in the ordinance we are now considering are 
not in conflict with the provisions of the Constitu- 
tion of the United States above set forth.” 


In Kavanagh v. Barber, 59 Hun, 60, it was held 
that a married man, residing with his children and 
wife in a house owned by the latter, may maintain 
an action to recover damages resulting from a nuis- 
ance in the vicinity thereof where it inflicts a par- 
ticular injury upon him. The nuisance consisted 
in ‘an establishment for the manufacture of paving 
and roofing material, where he heats and _ boils 
asphaltum and other substances, which emit offen- 
sive and unwholesome gases and stenches, which 
render the air in the locality of the plaintiff's dwell- 
ing foul and unwholesome; that by reason thereof 
plaintiff and his family have been put to incon- 
venience, discomfort, gickness and damage; have 
been obliged to keep the doors and windows of 
their dwelling closed day and night, even in hot 
weather; that their food has been impregnated by 
such gases so as to be disagreeable to the taste and 
unwholesome; that fine sand and soot and other 
matter engendered in the defendant’s factory have 
been blown into the plaintiff's dwelling to such an 
extent that plaintiff and his family have been 
deprived of the use of the front room; that plaintiff 
and his family have been deprived thereby of the 
ordinary and comfortable use and enjoyment of said 
dwelling and premises; that the plaintiff's wife and 
family have been made sick by said smells, sand and 
stenches, and one of plaintiff’s daughters died from 
sickness caused or aggravated thereby; that the 
plaintiff has been deprived of the services of his 
wife and children by reason thereof, and has been 
compelled to pay for medical attendance on account 
of such sickness,” etc. The court said: ‘‘ The prin- 
cipal contention of the defendant on this appeal is 
that the plaintiff could not maintain the action 
because he was not the owner of the house and lot 
where the injury complained of was received. It is 
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true that the plaintiff cannot recover for any injury 
to or depreciation in the value of the premises the 
title to which not only, but the possession also, is 
in his wife. Though the head of the family, he is 
not ‘in any legal sense the possessor or occupant of 
the house or land in or upon which the family 
reside.’ Martin v. Rector, 101 N. Y.77. But it is 
a mistake to suppose that this action is necessarily 
confined to injuries to the realty only. Under the 
technical definition of the common law the term 
‘private nuisance’ was no doubt chiefly, if not 
exclusively, applied to such acts as were ‘to the hurt 
or annoyance of the lands, tenements or heredita- 
ments of another’ (3 Bl. Com. 216), and a common 
or public nuisance could ordinarily be prosecuted 
only by indictment or in the name of the crown or 
people. But whether by enlargement of the defini- 
tion of private nuisance or by extending the right 
of private action to cases of common or public nuis- 
ance, it is certain that the individual action is not 
by any means confined to cases which affect the 
realty. The definition in Sutherland on Damages, 
quoted by counsel for the appellant (vol. 3, p. 394), 
is much in point. It is there said that a private 
buisance ‘may be any wrongful act which destroys 
or deteriorates the property of another or interferes 
with his lawful use or enjoyment thereof, or any act 
which unlawfully hinders him in the enjoyment of 
a common or public right, and thereby causes him 
a special injury.’ By which is apparently intended 
that the former is a private nuisance because it vio- 
lates a private right, the latter is a private nuisance 
because, though the violation is of a public right, it 
inflicts a particular injury upon a private person. 
In Lansing v. Smith, 4 Wend. 9, Chancellor Wal- 
worth said that if a person sustains no damage but 
that which the law presumes any citizen to sustain 
because it was a common nuisance, no action will 
lie; ‘but every individual who receives actual dam- 
age from a nuisance may maintain a private suit for 
his own injury, although tlfere may be many others 
in the same situation.’ In Francis v. Schoellkopf, 58 
N. Y. 152, Grover, J., said: ‘The rule is that one 
erecting or maintaining a common nuisance is not 
liable to an action at the suit of one who has sus- 
tained no damage therefrom, except such as is com- 
mon to the entire community, yet he is liable at the 
suit of one who has sustained damage peculiar to 
himself; no matter how numerous the persons may 
be who have sustained this peculiar damage, each is 
entitled to compensation for his injury.’ And the 
cases are very numerous to the same effect. Peck v. 
Elder, 3 Sandf. Supr. Ct. 126; Stetson v. Faxon, 19 
Pick. 147; Abbott v. Mills, 3 Vt. 529.” 


In Hinkle v. State, Supreme Court of Indiana, 
February 5, 1891, it was held that on a prosecution 
of a father for assault and battery on his child, 
where the evidence showed that the defendant kept 
his twelve-year-old daughter chained to a sewing 
machine while she was alone in the house with her 
infant brother, a verdict that the punishment was 
unreasonable and unlawful will not be disturbed on 





appeal. The court said: “It iscontended on behalf 
of the appellant that the child was incorrigible; 
that he had punished her in other ways, resulting 
in no good, and he had resorted to this method of 
punishment to work a reformation in her. If there 
is evidence tending to support the verdict of the 
jury, under the long line of decisions of this court 
we cannot disturb it. That there is evidence tend- 
ing strongly to support the verdict cannot be ques- 
tioned. The father has the right to administer 
proper and reasonable chastisement to his child 
without being guilty of an assault and battery, but 
he has no right to administer unreasonable chas- 
tisement, or to be guilty of cruel and inhuman 
treatment of his child; and if he does administer 
unreasonable chastisement, and treats the child 
cruelly and inhumanly, his acts become unlawful, 
and if they are such as to constitute an assault and 
battery, he may be prosecuted and convicted. The 
law has very wisely left it to the court or jury try- 
ing the case to determine whether the chastisement 
is reasonable and lawful, or unreasonable and un- 
lawful; and when they have passed upon the acts, 
and found them to be unwarranted, unreasonable 
and unlawful, this court will not disturb the ver- 
dict or finding, if there be evidence to sustain it. 
And as we have said, the evidence in this case 
clearly supports the verdict. Indeed it is a case in 
which this court feels more like commending than 
condemning the verdict. Parents bringing children 
into the world owe to them and to the community 
the duty of caring for and properly training them 
in infancy, and curbing the evil tendencies at a 
time and at an age when it can be done without re- 
sorting to excessive punishment and cruel and in- 
human treatment; and if the parent neglects the 
proper training of his child, and permits it to go 
unrestrained until its vicious habits are so fixed as 
to not yield to reasonable chastisement, it is his duty 
to adopt some other method for the reformation of 
his child other than brute force and abuse. Indeed 
it is questionable whether the latter does not tend 
rather to engender malice and develop a malignant 
spirit in a child, rather than an obedient and kindly 
disposition.” 





TELEGRAPH— NEGLIGENCE — MISTAKE IN 
MESSAGE. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, © 


JAN, 22, 1891. 


PEARSALL V. WESTERN UNION TEL. Co.* 

In an action for the erroneous transmission of a telegraphic 
message, proof by the plaintiff of the delivery of the mes- 
sage to be transmitted, and its acceptance by the defend- 
ant’s agent, and of the breach, makes out a prima facie 
case. 

Defendant showed that for along time it had used a blank 
upon which messages were usually written, which con- 
tained a printed stipulation limiting its liability for mis- 
takes. Plaintiff admitted that he was familiar with the 
appearance of the blanks; had frequently written mes- 
sages on them; that a parcel of them was always lying on 
the table in his office, but that he had never read the 
stipulation and had no knowledge of its terms. Held. that 





*Affirming 44 Hun, 532. 
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in the absence of a showing that the terms of the stipula- 
tion were brought home to the plaintiff, it was not error 
to exclude the blank from the consideration of the 


jury . 
ahah that plaintiff was a sharebolder in defendant com- 
ny does not charge him with notice of a resolution of 
the board of directors that it would not thereafter be lia- 
ble for mistakes in unrepeated messages, and it was 
not error to exclude such resolution when offered in evi- 
dence. 

The proper measure of damages for failure to deliver a tele- 
graphic message containing on its face an instruction to 
buy a certain stock, that in consequence was not bought 
until twenty-four hours later, is the difference between 
the market value of the stock when the message ought to 
have been delivered and on the day after. 


phage from a judgment of the General Term of 

the Supreme Court of the First Judicial Depart- 
ment, which affirmed a judgment entered ona verdict 
in favor of the plaintiff for $1,757.86 damages. In July, 
1884, the plaintiff was a member of the firm of T. W. 
Pearsall & Co., bankers and brokers, engaged in busi- 
ness at the Mills Building, No. 17 Broad street, in the 
city of New York. At about 8 o’clock in the forenoon 
of July 31, 1884, the plaintiff wrote on a sheet of blank 
paper, and delivered to the telegraph operator at the 
station of the Long Island railroad at Great Neck, the 
following telegram: ‘Great Neck, L. L, July 3lst. 
T. W. Pearsall & Co., Mills Building, New York city: 
Buy one thousand Western Union Telegraph. T. W. 
Pearsall.’’ The message was not prepaid, but it was 
delivered at the office of T. W. Pearsall & Co. before 
10 o’clock in the forenoon of the same day, where the 
charge of twenty-five cents for its transmission was 
paid. The operator who received the message and 
transmitted it from Great Neck addressed it to ‘‘ T. 
W. Pearsall, Mills Building, New York city,’ and it 
was so received by the receiving operator in New York, 
so written out on defendant's blank form No. 1, sealed 
in an envelope, and addressed ‘*T. W. Pearsall, Mills 
Building, New York city.” The following is a copy 
of the message as transmitted from Great Neck and 
as delivered : 


“Form No. 1. The Western Union Telegraph Company. 
This company transmits and delivers messages only on 
conditions limiting its liability, which have been as- 
sented to by the sender of the following message. Er- 
rors can be guarded against only by repeating a mes- 
sage back to the sending station for comparison, and 
the company will not hold itself liable for errors or de- 
laysin transmission or delivery of unrepeated mes- 
sages beyond the amount of tolls paid thereon, nor in 
any case where the claim is not presented in writing 
within sixty days after sending the message. This is 
an unrepeated message, and is delivered by request of 
the sender under the conditions named above. 

‘“*THOMAS T. ECKERT, 








Manager. 
“ NORVIN GREEN, 
President. 
6 8.47 8.34. 
Number. | Sent by. |Rec’d by.|7 Collect. Check. 


1 Jm. Fg. Delivered from 


16 Broad street. 








“Received at the Western Union Building, 195 
Broadway, New York, July 31, 1884. Dated Great 
Neck Depot, L. I.,31. To T. W. Pearsall, Mills Build- 
ing, N. Y.: Buy one thousand Western Union Tele- 
graph. T. W. Pearsall.’’ 

No person connected with the office of T. W. Pear- 
sall & Co. had authority to open telegrams addressed 
to the plaintiff individually, and this one remained un- 


opened until about 100’clock a. mM. of August 1, when 
the plaintiff reached his office, opened and read the 
message. The result was that the shares ordered were 
not purchased July 31, and on the morning of August 
1 they had risen in the market, so that they sold for 
$1,700 more than they did on the morning of the day 
before, and the plaintiff then actually purchased that 
number of shares, and paid the market rate. This ac- 
tion was brought to recover the sum of $1,700. The 
defendant, by its amended answer (subd. 5), admits 
that the message was delivered at its office at Great 
Neck, L. I., to a son of its agent, and by the letter 
of its general manager admits that the error in its 
transmission was that of the operator at Great Neck, 
but it alleges that at this time, and fora long time pre- 
viously, the defendant was using a blank upon which 
Messages were usually written, which contained the 
following printed matter: ‘‘ Form No.2. The West- 
ern Union Telegraph Company. All messages taken 
by this company are subject to the following terms: 
To guard against mistakes or delays the sender of a 
message should order it repeated; that is, telegraphed 
back to the originating office for comparison. For this 
one-half the regular rate is charged in addition. It is 
agreed between the sender of the following message 
and this company that said company shall not be lia- 
ble for mistakes or delays in the transmission or de- 
livery, or for non-delivery, of any unrepeated mes- 
sage, whether happening by negligence of its servants 
or otherwise, beyond the amount received for sending 
the same; nor for mistakes or delays in the transmis- 
sion or delivery, or for non-delivery, of any repeated 
message beyond fifty times the sum received for send- 
ing the same, unless specially insured; nor in any case 
for delays arising from unavoidable interruption in 
the working of its lines, or for errors in cipher or’ ob- 
scure messages. And this company is hereby made 
the agent of the sender, without liability, to forward 
any message over the lines of any other company when 
necessary to reach its destination. Correctness in the 
transmission of messages to any point on the lines of 
this company can be insured by contract in writing, 
stating agreed amount of risk, and payment of pre- 
mium thereon at the following rates, in addition to the 
usual charge for repeated messages, viz., one per cent 
for any distance not exceeding one thousand miles, and 
two per cent for any greater distance. No employee 
of the company is authorized to vary the foregoing. 
No responsibility regarding messages attaches to this 
company until the same are presented and accepted at 
one of its transmitting offices; and if a message is sent 
to such office by one of the company’s messengers, he 
acts for that purpose as the agent of the sender. Mes- 
sages will be delivered free within the established free- 
delivery limits of the terminal office; for delivery ata 
greater distance a special charge will be made t@ cover 
the cost of such delivery. The company will not be 
liable for damages in any case where the claim is not 
presented in writing within sixty days after sending 
the message. Thos. T. Eckert, General Manager. Nor- 
vin Green, President.’’ That plaintiff had notice of 
those terms and conditions. Upon the trial the plain- 
tiff testified: ‘‘I am familiar with the general appear- 
ance of the blanks, with the printed beading, which 
the Western Union Telegraph Company furnishes to 
persons whose business it desires; and have been so 
for a good many years. I have frequently sent mes- 
sages written on such blanks. Bundles of such papers 
are lying on the table in my office, ready of access to 
any one who desires to send a message by telegraph. 
There is quite a parcel of them there, always in full 
view. I have been in the habit of taking blanks from 
that pile, ard writing messages on them, and sending 
them myself; and I had been, previous to the time this 
message was written on the 31st of July, 1884. * * * 





Question. Did you ever, in point of fact, before send- 
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ing this message, read any of this printed matter that 


is at the head of the blanks in your office? Answer. 
No, sir. Q. Had you, ia any way, knowledge of the 
terms of those conditions? A. No, sir.” On the trial 
the defendant offered in evidence blank form No. 2, 
and insisted that plaintiff was bound by its terms; but 
the court rejected the offer and ruled that the terms 
were not binding on the plaintiff. But two questions 
were submitted to the jury: (1) Whether the defend- 
ant was negligent in transmitting the message; (2) the 
amount of damages. The jury returned a verdict for 
$1,757.86, upon which a judgment was rendered, which 
was affirmed by the General Term, from which the 
defendant appeals to this court. 


Burton N. Harrison, for appellant. 
Thomas G. Shearman, for respondent. 


Fouurettr, C.J. This action was tried and a recov- 
ery had at Circuit, which was sustained at the General 
Term, on the theory that the contract between the 
parties was the oue implied by law when a telegraph 
company receives, without conditions, a message for 
transmission. Among other obligations implied in 
such a case is the duty to accurately transmit and de- 
liver to the addressee the message received, which in 
this case the defendant failed to do, as it admits, by 
reason of the mistake of the operatur who received 
and undertook to send forward the communication. 
Under such a contract a telegraph company does not 
insure the accurate transmission and delivery of a dis- 
patch, but undertakes to exercise due diligence to do 
so. The question has several times arisen whether, in 
actions for damages against such corporation for fail- 
ing to accurately or promptly deliver communications, 
a plaintiff makes out a prima facie case by proving the 
contract and its breach, or whether the plaintiff must 
go further, and give evidence of some negligent act of 
omission or commission on the part of the corporation 
or of its agents. Rittenhouse v. /ndependent Line of 
Telegraph, 1 Daly, 474; 44 N. Y. 263, was brought to re- 
cover damages for failing to correctly transmit a mes- 
sage, and it was held that a prima facie case was made 
out by showing that the communication delivered was 
not a copy of the one sent. In Baldwin v. Telegraph 
Co., 45 N. Y. 544, a dispatch was received for “ Erie 
Darling,” but as transmitted, it was addressed to “ E. 
R. Cooley,” and was not delivered to Darling for sev- 
eral days; and it was held that by proof of these facts 
a prima facie case was established. In Breese v. T'ele- 
graph Co., 48 N. Y. 132, it was proved that a message 
to purchase $700 in gold was changed to one to buy 
$7,000 in gold; and it was said, though not unecessary 
for the decision of the case, that it was not prima facie 
proof of negligence. The rule laid down in the first 
two cases has been followed by the courts of other 
States, and is approved by the text-writers. Whart. 
Neg., § 756; Gray Tel., §§ 26, 53, 54, 77; Abb. Tr. Ev., 
chap. 32; 2 Greenl. Ev., § 222a, note; 2Shearm. & R. 
Neg., § 542; 2 Thomp. Neg. 837; 3 Suth. Dam. 295. The 
court correctly instructed the jury that the evidence 
made out a prima facie case of negligence against the 
defendant. In the cases holding that telegraph com- 
panies are only liable when grossly negligent there 
were contracts exempting them from all liability ex- 
cept to refund the tolls received, for negligently send- 
ing or delivering the communication. Without con- 
sidering whether there is any legal distinction to be 
drawn between gross and ordinary negligence in such 
cases, itis sufficient to say that these cases are not 
germane to the question in the case at bar. At the 
time this message was received the plaintiff was 
one of defendant’s shareholders, and it was offered to 
be proved in defense of the action that the board of 
directors had adopted a resolution that it would not 
be liable for mistakes or delays in the trausmission or 








‘delivery of unrepeated messages, and would not be 


liable for damages arising from delays in the transmis- 
sion or delivery of a repeated message beyond an 
amount specified; and it was insisted that a share- 
holder was chargeable with notice of this resolution, 
The regulations were excluded, and the defendant ex- 
cepted. In this there was no error, for a shareholder 
in a corporation is not chargeable with constructive 
notice of resolutions adopted by the board of directors, 
or by provisions in the by-laws regulating the mode in 
which its business shall be transacted with its custom- 
ers, and the plaintiff's rights, arising out of defend- 
aut's contract to transmit the message, were in no wise 
limited by its regulations or by-laws not brought to 
the plaintiff's knowledge. Hil] v. Water-Works Co.,5 
Barn. & Adol. 866; Rice v. Peninsular Club, 52 Mich. 
87; 1 Mor. Priv. Corp., §§ 500, 500a. 

The court instructed the jury that the plaintiff was 
entitled to recover the difference between the market 
value of the stock on the morning of July 31 and the 
sum which he paid for it on the morning of the follow- 
ing day. It distinctly appeared on the face of the dis- 
patch that it was an order to buy shares; and in such 
cases, the liability of the corporation not being limited 
by a special contract, the measure of damages is the 
difference between the market value of the shares at 
the time when the dispatch should have been delivered 
and the sum paid for them in the market on the re- 
ceipt of the message. Rittenhouse v. Independent Line 
of Telegraph, 44 N. Y. 263; Leonard v. Telegraph Co., 
41 id. 544; Squire v. Telegraph Co., 98 Mass. 232; Tele- 
graph Co. v. Hall, 124 U. 8. 444; Telegraph Co. v. Weg- 
ner, 55 Penn. St. 262; 3 Suth. Dam. 307. It is insisted 
in behalf of the defendant that the court erred in ex- 
cluding from the consideration of the jury the condi- 
tions printed on form 2. It issettled that a telegraph 
company incorporated under the genera) statutes of 
this State may, by contract, limit its liability for mis- 
takes or delays in the transmission or delivery, or for 
the non-delivery, of messages, caused by the negli- 
gence of its servants, if the negligence be not gross, to 
the amount received for sending the dispatch. Breese 
v. Telegraph Co., 48 N. Y. 1382; Kiley v. Telegraph Co., 
109 id. 236. But it has never been decided by the court 
of last resort that such a company can, by notice, limit 
its liability for such mistakes or delays. Breese v. 
Telegraph Co., 45 Barb. 274; 48 N. Y. 132, arose out of 
an erroneous transmission of a message written on a 
blank containing printed conditions, aud it was held 
that a party by writing bis dispatch on the blank as- 
sented tothe printed terms aud conditions. In dis- 
cussing the question, it was said: ** They [telegraph 
companies] can thus limit their liability for mistakes 
not occasioned by gross negligence or willful miscon- 
duct, and this they can do by notice brought home to 
the sender of the message, or by special contract en- 
tered into with him.” We think this remark cannot 
be regarded as an adjudication that the common-law 
liability of a telegraph company may be limited by a 
mere notice, unless it is brought to the personal kuowl- 
edge of the sender of the message, and he is shown to 
have assented to it. In this State’a common carrier 
may, by an express contract with the shipper, exempt 
itself from liability for loss or damage occasioned by 
the negligence of its servants. Wells v. Railroad Co., 
24.N. Y.181; Bissel v. Railroad Co., 25 id. 442; Poucher 
v. Railroad Co., 49 id. 263; Cragin v. Railroad Co., 51 
id. 61; Spinetti v. Steamship Co., 80 id. 71; Mynard v. 
Railroad Co., 71 id. 180; Wheel. Carr. 76, 86. But a 
common carrier cannot, by notice, limit its common- 
law liability to safely carry and deliver goods without 
evidence of the shipper’s assent to the limitation pro- 
posed. Hollister v. Nowlen, 19 Wend. 234; Cole v. Good- 
win, id. 251; Clark v. Faxton, 21 id. 153; Transporta- 
tion Co. v. Belknap, id. 354; Dorr v. Navigation Co., 
11 N. Y. 485; Blossom v. Dodd, 48 id. 264. Telegraph 
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companies organized like the defendant, under chap- 
ter 265 of the Laws of 1848 and the acts amendatory 
thereof and supplementary thereto, like companies 
incorporated for the carriage of goods and passen- 
gers, owe duties to the public. Such corporations, like 
railroads, may exercise the right of eminent domain, 
and they are required to exercise due diligence to 
transmit with celerity and skill all messages delivered 
to them, subject to such reasonable rules as may be 
adopted to protect their rights and facilitate the per- 
formance of their duties. They, like common carriers, 
have become necessary instrumentalities for conduct- 
ing the business of the country, and they owe the same 
duty to the public, and we think, should be held to the 
game rule in respect to their right to limit their liabil- 
ity by notice. In this State the doctrine that the com- 
mon-law liability could not be limited without an ex- 
press contract has been applied to individuals and 
firms acting as common carriers, as well as to corpora- 
tions. In McAndrew v. Telegraph Co., 17 C. B. 3, it 
was said that the common-law liability of a telegraph 
company may be limited by notice; but the report of 
the case does not show whether the message was writ- 
ten on a blank with or without conditions. But in 
England it was held that carriers could by notice limit 
their liability for the loss of goods even in cases of 
gross negligence, which resulted in statutes providing 
that their liability could not be limited except by an 
express contract. §6, chap. 68, 11 Geo. IV, and 1 Wm. 
IV; $7, chap. 31, 17 & 18 Vict. In Clement v. Telegraph 
Co., 137 Mass. 463, a message, not written upon one of 
the defendant’s blanks, was sent to its office for trans- 
mission. It was forwarded in due time, but was not 
delivered by the office at which it was received. In an 
action brought for the recovery of dumages occasioned 
by the failure to deliver, it appeared that the plaintiff's 
agent who sent the message knew the terms and con- 
ditions on which the defendant, by its rules, provided 
that messages should be sent over its line, as set forth 
in the blank then in use by it; and it was held that 
this knowledge of the plaintiff's agent was binding 
upon him, and that no recovery could be had. In the 
case last cited a different rule was applied to telegraph 
companies from the one applied by the same court to 
express companies. In Gott v. Dinsmore, 111 Mass. 45, 
the plaintiff shipped goods by express, not taking at 
the time the usual receipt containing printed condi- 
tions limiting the liability of the company, with which 
the plaintiff was familiar, he having been in its em- 
ployment, and issued many such receipts. It was held 
that mere notice brought home to the owner of the 
goods, by which the carrier seeks to limit its common- 
law liability, and the terms of which are not expressly 
assented to, were insufficient to defeat a claim for loss. 
The court said: ‘‘ Nor does the knowledge of the 
regulation, which the plaintiff had previously acquired 
while in defendant's employment, subject him to the 
limitations imposed by the receipt.”’ In Ellis v. Tele- 
graph Co.,13 Allen, 226, the reasons are clearly and 
satisfactorily stated for the existence of the rule that 
telegraph companies are not, unless they so expressly 
contract, held to warrant or insure the accurate trans- 
mission or prompt delivery of messages, and are only 
liable for negligence. But we find no satisfactory rea- 
son in this, or in any case, for a rule that such com- 
panies may by notice limit their liability for negli- 
gence; nor do we see any in the nature of the business 
in which they are engaged. Carriers and telegraph 
companies are alike engaged in quasi public employ- 
ments, and persons are from necessity compelled to 
employ the latter, without more opportunity for choice 
and deliberation than when they select the former. As 
before shown, the liability on contract of carriers of 
goods, which is implied by law, cannot be limited by 
notice; and it is difficult to see why telegraph com- 





panies should be permitted tolimita much less onerous 
obligation by a mere notice. 
The judgment should be affirmed with costs. 





BRADLEY and Brown, JJ. (dissenting.) After the 
blank known as “ Form No.2” was put in evidence 
the defendant’s counsel was not permitted to read to 
the jury the rules and regulations printed upon said 
blank, and which stated the conditions upon which all 
messages were taken by the company. In substance 
these regulations were to the effect that the company 
would not be liable for mistakes in the delivery of a 
message, whether happening by negligence of its ser- 
vants or otherwise, beyond the amount received for 
sending the same, unless the sender should order the 
message telegraphed back to the originating office for 
comparison; and for that service one-half tbe regular 
rate was to be charged in addition to the amount ye- 
ceived for sending the message. The defendant testi- 
fied that he had no knowledge of the terms of the con- 
ditions upon the form No. 2; but there was ample evi- 
dence in the case from which the jury could have 
found that the plaintiff knew of these regulations, and 
that all messages received by the company were sent 
over its wires subject thereto. If the jury had so found 
it would have been permissible for them to find that 
the message in question was sent subject to such con- 
ditions, and that the defendant’s liability was limited 
to the amount charged for sending the message. A 
special and express contract is not necessary to limit 
the liability of a telegraph company for mistakes in 
the transmission of messages, and in this respect such 
corporations differ from common carriers. The rea- 
sons for this distinction are very clearly pointed out in 
Ellis v. Telegraph Co., 13 Allen, 226, and in the views 
there expressed we concur. In that case a message was 
written upon one of the blanks of the corporation, 
upon which was printed the rules of the company lim- 
iting its liability. In Clement v. Telegraph Co., 137 
Mass. 463, the message was not written upon one of 
the defendant’s blanks, but on its delivery to the de- 
fendant it was upona plain piece of paper. The con- 
dition upon which defendant, by its rules, provided 
that messages should be sent over its line as set forth 
in the form or blank in use by it were however known 
to the plaintiff's agent, such blanks having been fre- 
quently used by him; and it was accordingly held that 
a finding was warranted that the contract was entered 
into subject to the stipulations contained upon such 
blanks, and that the plaintiff could recover only the 
cost of the message. We can see no conflict between 
this case and Golt v. Dinsmore, 111 Mass. 45, cited in 
the prevailing opinion; the latter being an action 
against an express company for the loss of a trunk, and 
was disposed of by the application of rules of law ap- 
plicable to common carriers. In this State it has been 
decided that a telegraph company is not a common 
carrier, aud is not subject to the peculiar liability of 
common carriers. Breese v. Telegraph Co., 48 N. Y. 
132; Schwartz v. Telegraph Co., 18 Hun, 158; Kiley v. 
Telegraph Co., 109 N. Y. 231. In the case last cited, in 
speaking of the regulations limiting the liability of the 
company unless the message was repeated, it was said : 
“That a telegraph company has the right to exact such 
a stipulation from its customers is the settled Jaw in 
this and most of the States of the Union and in Eng- 
land. The authorities hold that telegraph companies 
are not under the obligation of common carriers. 
They have the right to make reasonable regulations 
for the transaction of their business, and to protect 
themselves from liabilities which they would other- 
wise incur through the carelessness of their numerous 
agents, and the mistakes and defaults incident to the 
transaction of their peculiar business. The stipulation 
priuted in the blank in use in this case has frequently 
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been under consideration in the courts, and has always 
in this State, and generally elsewhere, been upheld as 
reasonable.”” In that case the message was written 
upon one of the printed forms of the defendant, and 
it was decided that the plaintiff would be held, by the 
use of the blank and its delivery to the company, to 
have assented to the conditions thereon, although he 
might not have known their precise terms; and the 
Massachusetts case referred to, and the Breese Cuse 
and Schwartz Case, were cited as authorities for such 
decision. The authorities cited establish, in our opin- 
ion, the rule that a telegraph company may limit its 
liability for mistakes in the transmission of messages 
by reasonable regulations brought to the knowledge 
of its customers; and had the jury found, as they 
might have done upon the evidence in this case, that 
the plaintiff knew that such regulations had been es- 
tablished, and that the defendant’s liability was lim- 
ited to the amount charged for sending the message, 
unless it was ordered to be telegraphed back, it would 
also have been permissible for them to find that he 
contracted with the defendant upon such condition. 
Whether the court would have been justified upon a 
finding of knowledge of these conditions upon plain- 
tiff's part, in holding as a matter of law that he must 
be deemed to have assented to the condition, it is un- 
necessary to here state, in view of the fact that the 
judgment is to be affirmed. The views now expressed 
sufficiently indicate the difference existing between 
the majority and minority of the court. It was mate- 
rial to a proper disposition of the case that the regula- 
tions printed upon the blank put in evidence. should 
have been read to the jury, and it was error for the 
court to exclude them, and for such error the judg- 
ment should be reversed and a new trial granted. 
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RAILROADS— ACCIDENTS AT CROSSINGS — 
CONTRIBUTORY NEGLIGENCE. 


ALABAMA SUPREME COURT, DEC. 9, 1890. 


LovuIsvILue & N. R. Co. v. WEBB. 

A person familiar with a railway crossing is guilty of con- 
tributory negligence in attempting to cross without look- 
ing to the right or the left, and the facts that the engine 
by which he was struck was moving at an unlawful rate 
of speed, and that the company’s watchman, at whom 
plaintiff was looking, failed to warn him, do not so neu- 
tralize the effect of plaintiff's contributory negligence as 
to make it a question for the jury. 


PPEAL from Circuit Court, Jefferson county. 
James B. Head, Judge. 


Hewitt, Walker & Porter and Thos. G. Jones, for ap- 
pellant. 


J. J. Banks and Cabanis & Weakley, for appellee. 


Stone, C. J. The injury in this case was suffered in 
the city of Birmingham, at a point on Twenty-fourth 
street where the defendant corporation and the Ala- 
bama Great Southern Railroad cross that street, on 
tracks parallel with each other, and about eleven feet 
apart. The business of plaintiff, Webb, was near the 
crossing, and he was familiar with the place, and with 
the fact that the two railroads crossed the street at 
that place. Both the testimony, and the diagram at- 
tached to the transcript, show that this crossing was 
within the area used by the defendant for switching 
purposes, and that its switch-engine, in doing its work, 
frequently crossed at that crossing. Plaintiff was re- 
turning from his dinner to his place of business about 
20’clock P. M., and, in reaching his destination, must 
cross the tracks of the two railroads. When he tirst 














approached the crossing there was a train standing on 
the track of ‘the Alabama Great Southern, the track 
nearest to him, which extended partially across 
Twenty-fourth street, and blocked up the pass-way, 
He waited until this train moved out of his way, which 
soon occurred. He then moved forward, approached 
the track of the defendant corporation, and was in the 
act of stepping on its track with a view of crossing it, 
when he was struck by the tender of a switch-engine 
moving backward, and received the injuries for which 
he sues. The defense is contributory negligence, 
There was proof of an ordinance, of force in the city 
of Birmingham, which made it an offense, punishable 
by fine, for any railroad company to permit a locomo- 
tive engine, running on its track within said city, to 
move at a greater rate of speed than eight miles an 
hour when moving forward, and four miles an hour 
when moving backward. There was a conflict in the 
testimony as to the rate at which the locomotive was 
moving when the injury was done, the several wit- 
nesses placing it all the way from six or eight miles up 
to twenty-five miles an hour. The engine being moved 
backward, the lowest estimate — six miles an hour— 
was in excess of the limit allowed by the ordinance, 
So there was a conflict in the testimony as to the ring- 
ing of the bell, or other signal, required by statute to 
be given while an engine is moving within a village, 
town or city. Code 1886, § 1144. It follows that these 
questions, to the extent they were material, had to be 
solved by the jury. 

Upon other questions there was no conflict, and we 
may state them as undisputed facts. They are chiefly 
taken from the testimony of the plaintiff himself, and, 
when not so taken, he does not controvert them. The 
defendant railroad company kept and maintained a 
watchman at Twenty-fourth street crossing, to warn 
and signal persons of approaching danger; aud when 
the injury in this case was inflicted the watchman was 
at the crossing, but some ninety feet from the place of 
theinjury. There was no obstruction between him 
and the plaintiff, nor between him and the approach- 
ing engine of defendant. The tender which struck the 
plaintiff was a high-tank tender, over which a person 
on the track in the direction it was being pushed, if 
within thirty feet of the tender, could not be seen by 
the engineer or fireman on the engine. As soon as the 
train on the Alabama Great Southern Railroad moved 
off, or, at furthest, as soon as plaintiff crossed its track, 
the track of the defendant railroad, for a kundred 
yards or more each way, was opened up to his view, 
without any intervening obstruction. Several persons, 
ninety to one hundred and fifty feet away from him, 
saw his peril, and one of them hallooed to him. He 
himself testified that, in walking from one track to the 
other, he looked neither to the right nor to the lefts 
and that he did not see the approaching engine or ten- 
der until when, warned by the halloo, it was so near 
to him that he could only partially escape the force of 
the collision, by throwing his body backward. He 
testified, further, that, in walking from one track to 
the other, he was looking straight ahead at the flag- 
man, who was sitting down with his flag across his lap, 
and looking in a different direction. There was some 
testimony that the flagman did signal him of his dan- 
ger. In switching, the defendant corporation had fre- 
queut occasions to cross Twenty-fourth street at the 
crossing we have been describing. We have thus sum- 
marized the facts deemed material to the questions to 
be discussed. 

The question which was made a controlling one in 
the cases of Railroad Co. v. Shearer, 58 Ala. 672, and 
Railroad Co. v. Sullivan, 59 id. 272, does not arise in 
this case. There was a watchman and flagman sta- 
tioned at the crossing, whose duty it was to maintain 
a lookout and give notice of approaching danger. The 
most favorable construction of the testimony fixes the 
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charge of negligence on the defendant corporation. To 
back its engine, within the limits of Birmingham, ata 
greater rate of speed than four miles an hour, was a 
violation of the city ordinance on the subject, and 
placed the defendant in the wrong. That ordinance is 
a reasonable and humane police regulation, and ought 
to have been observed. This was negligence, and the 
greater the excess of speed over the authorized limit 
the more pronounced and palpable would be the negli- 
gence. So, if the watchman was not attending to his 
duties, and failed to warn plaintiff of his peril, when, 
with proper attention, he would have discovered it, 
this, too, was negligence, for which the defendant cor- 
poration would be liable. But there were duties rest- 
ing on the plaintiff as well as on the defendant. If he 





was guilty of negligence which contributed proxi- | 


mately to the injary, then the law denies to him all 
right of recovery. The reason of this rule is obvious, 
and has been often expressed. In Railroad Co. v. 
Thompson, 62 Ala. 494, this court said: ‘It is the duty 
of travellers, approaching the intersection of a rail- 
road with a public highway, to look out and listen for 
trains or engines; and a neglect of the duty, contribu- 
ting to an injury, will avoid all right of recovery for 
it.” In Gothard v. Railroad Co., 67 Ala. 114, we quo- 
ted the following language without dissent: “As a 
general rule, it is culpable negligence to cross the track 
of a railroad at a highway crossing, without looking in 
every direction that the rails run, to ascertain whether 
atrain is approaching. Ifa party rushes into danger, 
which, by ordinary care, he would have seen and 
avoided, no rule of law or justice can be invoked to 
compensate him for any injury he may receive. He 
must take care, and so must the other party.’’ In Rail- 
road Co. v. Houston, 95 U. 8S. 697, the language of the 
court was: ‘ The failure of the engineer to sound the 
whistle or ring the bell, if such were the fact, did not 
relieve the deceased from the necessity of taking ordi- 
nary precautions for her safety. Negligence of the com- 
pany’s employees in these particulars was no excuse 
for negligence on her part. She was bound to listen 
and to look, before attempting to cross the railroad 
track, in order to avoid an approaching train, and not 
to walk carelessly into the place of possible danger. Had 
she used her senses, she could not have failed both to 
hear and see the train which was coming. If she omit- 
ted to use them, and walked thoughtlessly upon the 
track, she was guilty of culpable negligence, and so far 
contributed to her injuries as to deprive her of any 
right to complain of others.” And in Jmprovement Co. 
v. Stead, 95 U. 8. 161, that court said: *‘ Those who are 
crossing a railroad track are bound to exercise ordi- 
nary care and diligence to ascertain whether a train is 


approaching. They have, indeed, the greatest incen-- 


tive to caution, for their lives are in eminent danger if 
collision happen; and hence it will not be pretended, 
without evidence, that they do not exercise proper 
care in a given case. But, notwithstanding the hazard, 
the infirmity of the human mind in ordinary men is 
such that they often do manifest a degree of negli- 
gence and temerity entirely inconsistent with the care 
and prudence which is required of them —such, 
namely, as an ordinarily prudent man would exercise 
under the circumstances. When such is the case, they 
cannot obtain reparation for their injuries, even 
though the railroad company be in fault. They are 
the authors of their misfortune.”” In Durbin v. Rail- 
road Co. (Or.), 17 Pac. Rep. 5, *‘ plaintiff had passed 
the crossing many times before, and was familiar with 
it. She had always used great care in Jooking for 
trains, but on this occasion she did not stop to look or 
listen. Her team came into collision with a passing 
engine, and she sustained considerable damage. Held, 
that the plaintiff was guilty of contributory negligence 
and could not recover.” Mr. Beach (Contrib. Neg., 


§9) says: ‘It is tolerably well settled that, under such 


| G72, § 25 et seq. 





circumstances [crossing a railroad track or grade]a 
traveller must look up and down the track attentively, 
and a failure to do this is generally negligence as a 
matter of law.”’ 

We might add citations indefinitely, but consider 
the foregoing as sufficient. We regard the question as 
settled in Alabama by our rulings cited above; and 
that a failure to employ the senses on approaching a 
railroad crossing, when such employment would in- 
sure safety, is, as matter of law, contributory negli- 
gence, and a complete defense to a suit for injuries 
sustained by the negligent handling of the railroad’s 
train, unless such negligence was so reckless or wanton 
as to be, in law, the equivalent of willful or intentional 
wrong. Tanner v. Railroud Co., 60 Ala. 621; Railroad 
Co. v. Copeland, 61 id. 376; Cook v. Banking Co., 67 id. 
533; Banking Co. v. Letcher, 69 id. 106; 3 Brick. Dig. 
In Railroud Co. v. Crawford, 89 Ala. 
240, ante 243, we defined the measure of wanton or 
reckless negligence which will overcome the defense of 
contributory negligence. We need not repeat it here. 
It is our intention to adhere to that doctrine. Leak v. 
Railroad Co., ante 245. 

The defendant asked separately thirty-six written 
charges, and they were severally refused, and a sepa- 
rate exception was reserved to each refusal. What we 
have said above will show that, in many of these re- 
fusals, the Circuit Court erred. We need only men- 
tion the first tive, each of which should have been 
given. It must not be understood however that in fail- 
ing to comment on the other charges, we discover 
nothing in them to comment on. Our precise mean- 
ing is that what we have said will furnish a sufficient 
guide on another trial. Proving the distance a man 
can walk in an hour was not the proper means of as- 
certaining the rate at which the engine was moving 
when the plaintiff was injured. This however could 
not have injured the defendant. It was only another 
method of testifying that the engine was moving at a 
greater rate than four miles an hour. There is noth- 
ing in the other objections to testimony. 


ON APPLICATION FOR REHEARING. 


Stong, C. J. The foregoing opinion, and judgment 
reversing and remanding this cause, having been ren- 
dered at the last term of this court, a rehearing was 
granted on the application of the appellee. In opening 
the case for further investigation, we were largely in- 
fluenced by the frequent recurrence of the question, 
and by its great importance, alike to the travelling 
public and to railroad corporations. The industrious 
legal student cannot have failed to discover the vast 
bumber of cases which have been before the courts in 
which the pivotal question was substantially the same 
as that presented in the present record. Nor will he 
have failed to note the wide divergence, if not palpa- 
ble conflict, of opinion which the various cases bring 
to view. All these considerations admonish us that 
the question we have in hand is one of great practical 
gravity. It has aroused the talents and learning, both 
of the bench and bar, on each side of the Atlantic. 
Fortunately for us, we have not been left to grope our 
way unaided through this somewhat bewildering mass 
of adjudged law. Counsel on each side have displayed 
great learning and industry, both in collecting the au- 
thorities and in arranging and classifying them. This 
we have attempted to supplement with such addi- 
tional exploration as we could bring into exercise. Still 
we will not pretend that in the very numerous au- 
thors and reported cases, some of which we propose to 
collate and others merely to cite, we will have covered 
the whole field of possible investigation. Such attempt 
would swell this opinion beyond permissible dimen- 
sions. The plaintiff himself, in his testimony, gave a 
very succinct, yet clear, statement of all he did, and 
all he did not do, all he saw, and what he did not 
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see, immediately preceding and at the time he suffered 
the injury. The part he piayed, as given in our former 
opinion, is taken entirely from his testimony, and 
there was neither fact nor circumstance to weaken its 
force. We will state his testimony as facts. 

When the train of the Alabama Great Southern rail- 
way moved out of his way, there was no obstruction 
between him and the track of the appellant. As soon 
as the receding train passed a few feet beyond him—at 
the latest, when he crossed the track of the Great 
Southerun—his view was unobstructed up and down 
the track of the Louisville and Nashville for a consid- 
erable distance. Had he looked, he could not have 
failed to see the approaching train long before he en- 
dangered himself-by his too near approach to its track. 
He testified that he looked neither to the right nor to 
the left, nor did he see the train until warned by the 
halloo, when it was too late to extricate himself. He 
testified that he was looking straight abead at the flag- 
man, some ninety feet distant, who, he said, was sit- 
ting down with his flag across his lap, and looking ina 
different direction. The collision occurred at 2 o’clock 
Pp. M., while plaintiff was returning from his dinner. 
As was said in the former opinion, there can be no 
question that the appellaut railroad was guilty of negli- 
gence. It was within the corporate limits of Birming- 
ham that the collision occurred, and every witness who 
spoke on the subject testified that the train, which 
was being pushed backward, was moving at a faster 
speed than four miles an hour, the maximum limit 
fixed by the city ordinance. The testimony was in 
conflict on two other subjects of inquiry, namely, 
whether the whistle of the train was being blown or 
the bell sounded, and whether the watchman was at- 
tentive to his duties. The solution of either of these 
inquiries against the railroad company fastened an ad- 
ditional act of negligence upon its employees. Hence 
the inquiry in this case was whether there was proxi- 
mate contributory negligence on the part of the plain- 
tiff, and whether the evidence of it was such as that 
its sufficiency should have been charged on as matter 
of law. The trial judge declined to pronounce on its 
sufficiency, and submitted it to the jury for their de- 
termination. This is the material question discussed 
in the reargument, and to it we propose to confine 
what we have to say in reply theretu. 

That the sufficiency of evidence to establish the 
charge of negligence, whether causative or contribu- 
tory, is generally one of fact for the jury, is a proposi- 
tion which cannot, and should not, be questioned. 
Railroad Co. v. Van Steinbury, 17 Mich. 99; Kellogg v. 
Railway Co., 26 Wis. 223; Eaton v. Railway Co., 51 N. 
Y. 544; McGrath v. Railroad Co., 63 id. 522; Greany v. 
Railroad Co., 101 id. 419; Palmer v. Railroad Co., 112 
id. 234; Railroad Co. v. Moore, 24 N. J. Law, 824; 
Bonnell v. Railroad Co., 39 id. 189; Ruilroad Co. v. 
Ogier, 35 Penn. St. 60; Railroad Co. v. Hagan, 47 id. 
244; Railroad Co. v. Ackerman, 74 id. 265; Muhoney v. 
Ruilroad Co., 104 Mass. 73; French v. Railroad Co., 116 
id. 587; Craig v. Railroad Co., 118 id. 481; Kennayde 
v. Railroad Co., 45 Mo. 255; Lagan v. Railway Co., 72 
id. 392; Improvement Co. v. Stead, 95 U.S. 161; Rail- 
road Co. v. Hedges (Ind.), 7 N. E. Rep. 801; Spencer v. 
Railroad Co., 29 Iowa, 55; Railroad Co. v. Terry, 8 
Ohio St. 570; Directors, elc., v. Juckson, L. R., 3 App. 
Cas. 193; Directors, etc., v. Slattery, id. 1155; Kelley’s 
Case, 75 Mo. 138; Drain’s Cuse, 86 id. 574; Stepp's Case, 
83 id. 229; Peter’s Case (Penn.), 9 Atl. Rep. 317; Lail- 
road Co. v. Owings, 65 Md, 502. The doctrine of sub- 
mitting questions of negligence to the jury has been 
more steadfastly maivtained in Illinois than in other 
States whose decisions we have examined. Railroad 
Co. v. Triplett, 38 Ill. 482; Pennsylvania Co. v. Frana, 
112 id. 898; Ruilroad Co. v. Hutchinson, 120 id. 587; 
Railroad Co. v. O’ Connor, 119 id. 586; Ruilroad Co. v. 
Voelker (Ill.), 22 N. E. Rep. 20; Railway Co. v. Wilson 





(II1.), 24 id. 555. The doctrine of comparative negli- 
gence prevails in Lilinois, and it would seem that rul- 
ings in that State on the doctrine of contributory neg. 
ligence should be less controlling with us than the de- 
cisions of other States which, like our own, repudiate 
that doctrine. Cases may be found which hold that 
entering upon a public crossing of a railroad track 
without looking or listening, no matter how unob- 
structed the view, is not per se, and as matter of law, 
contributory negligence, which prevents a recovery, 
but that its sufficiency is a question for the jury. 
Ernst’s Case, 35 N. Y. 9; Kennayde’s Cuse, 45 Mo. 255; 
Tabor’s Case, 46 id. 353; Robinson’s Case, 48 Cal. 409; 
4 Am. & Eng. Enc. Law, 72, note 2. It is generally 
held, and there is reason in it, that if intervening ob- 
jects, such as an embankment, a deep cut, a hill, 
houses, trees and such like, cut off vision, this excuses 
the fruitless attempt to look, and necessarily remits 
the inquiry of contributory negligence to the jury. 
Beisiegel’s Case, 34 N. Y. 622; Petty v. Railroad Co., 8 
Mo. 306. 

In the following cases it was held that if the railroad 
have a gate at the crossing which is found open, or if 
it maintain a flagman who gives no warning signal, 
this so changes the rule as to relieve the party, who is 
injured in the attempt to cross without looking or lis- 
tening, from the disabling imputation of contributory 
negligence as a presumption of law. These cases hold 
that, in a category such as this, the question of con- 
tributory negligence must be disallowed or submitted 
to the jury for decision dependent on the circum- 
stances of the case. Glushing’s Cuse, 96 N. Y. 676; 
Schneider s Case, 45 Ohio St. 678; Stegemeier'’s Case, 118 
Ind. 305; West's Cause, 32 N. J. Law, 91; Railway Co. 
v. Wilson (Ill.), 24 N. E. Rep. 555; 4 Am. & Eng. Ene, 
Law, 72, note 1; Directors v. Wanless, L. R.,7 H. L. 
12; Central Trust Co. v. Wabash, St. L. & P. Ry. Co., 
27 Fed. Rep. 159. The later decisions have departed 
somewhat from the older rulings on the subject we 
haveinu hand. In the modern cases many categories of 
fact are held sufficient to take from the jury the in- 
quiry of contributory negligence, and direct that they 
be ruled on by the court as matters of law. Of course, 
to come within this rule, the testimony must be suffi- 
cieut in itself to bring the true and complete state of 
the inculpating facts before the mind of the court, 
without the aid of inferences to be drawn, and there 
must be no conflict in the testimony which proves the 
conduct relied on as contributory negligence. If in- 
fereuces are to be drawn to make the category com- 
plete, or if conflicting testimony which is pertinent 
and necessary tothe inquiry is to be reconciled or 
weighed, these, in a iaw court, are functions of a jury, 
and cannot be ruled on as matters of law. 4 Am. & 
Eng. Enc. Law, 73, note 2, and the authorities cited. 

In the case of Schofield v. Ruilway Co., 114 U. 8. 615, 
it was decided that ** wherea person in a sleigh, drawn 
by one horse on a wagon road, approaching a crossing 
of a railroad track, with which he was familiar, could 
have seen the coming train during its progress through 
a distance of seventy rods from the crossing, if he bad 
looked, from a point at any distance within six hun- 
dred feet from the crossing, and was struck by the 
train at the crossing aud injured, he was guilty of con- 
tributory negligence, even though the train was not a 
regular one, was running at a high rate of speed, did 
not stop at a depot seventy rods from the crossing in 
the direction from which the train came, and did uot 
blow a whistle or ring a bell between the depot and 
the crossing. On these facts, it was proper for the trial 
court to direct a verdict for the defendant.’’ Of simi- 
lar import are Dodge v. Railroad Co., 34 Iowa, 276; 
Reeves v. Railroad Co., 30 Penn. St. 454; 4 Am. & Eng. 
Enc. Law, 70, note 2; Whitt. Smith Neg. 386; 
2 Shear. & R. Neg., § 476; Beach Cont. Neg., § 16, 
and note 1 on page 53. In the case of Young v. 
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Railroad Co., 107 N. Y. 500 (decided in 1887), 
the following is a synopsis of the facts and the decis- 
ion: The accident occurred at a street crossing in the 
city of Binghamton. The railroad company main- 
tained a double track at that place, the two tracks be- 
ing separated by a space of seven feet—about the same 
distance apart as the two tracks brought to view in the 
case before us. The plaintiff approached from the 
south, and found a train standing on the southern- 
most track, but parted into two sections, soas to allow 
persons to pass through. The plaintiff walked rapidly 
through the opening, did not look up the northern 
track, which was straight, stepped on that track, and 
was struck by a train coming in the opposite direction 
on that track, and was injured. The court, in deliver- 
ing its opinion, said: ‘‘ We must take the fact to be 
that he [the plaintiff] could not have seen the train un- 
til he passed over, or nearly over, the south track. The 
north track was-straight for at least half a mile toward 
the east, and the moment he got upon the middle of 
the space between the two tracks he could have seen a 
train approaching from the east for that distance. He 
was walking very rapidly, perfectly familiar with the 
locality and the use which was ordinarily made of the 
two tracks, and as he crossed through the opening be- 
tween the parts of the standing freight train, instead 
of looking east, from which a train would ordinarily 
come on that track, he looked to the west, and heed- 
lessly stepped in front of the engine. As he passed 
over the north rail of the south train a single glance to 
the east would have disclosed to him the approaching 
train, and he would have escaped injury. He wasina 
place of some peril in crossing these tracks, and should 
have taken some care to protect himself. He was in 
no danger from the train on the south track, for that 
was stationary. If that to some extent obstructed his 
view on the north track, there was so much greater 
reason for him to take an observation the moment he 
had crossed the south track, so as to see whether he 
could cross the north track with safety; and for not 
doing so he is chargeable with contributory negligence 
which bars his recovery.’”?’ The judgment of thecourt, 
reversing the judgment of the trial, was that the plain- 
tiff should have been nonsuited, the court holding 
that he was guilty of contributory negligence as matter 
oflaw. Of similar import to the foregoing are the fol- 
lowing cases: Knapp’s Case, 113 N. Y. 666; Marty's 
Case (Minn.), 35 N. W. Rep. 670; Hearne’s Case, 50 
Cal. 482; Allyn’s Case, 105 Mass. 77; Matta’s Case, 69 
Mich. 109; Schilling’s Case, 71 Wis. 255; Maher's Case, 
64 Mo. 267; Fletcher’s Case, id. 484; Hallihan’s Case, 71 
id. 118; Zimmerman’s Case, id. 476; Henze’s Case, id. 
636; Powell’s Case, 76 id. 80; Leniax’s Case, id. 86; Tay- 
lor’s Case, 86 id. 457; Glasscock’s Case, 73 Cal. 137; Ec- 
lif’'s Case (Ind.), 31 N. W. Rep. 180; Harris’ Case 
(Minn.), 33 id. 12; Straugh’s Case (Mich.), 36 id. 161; 
Holland’s Case, 5 McCrary, 549; Butterfield’s Case, 1¢ 
Allen, 532; Grippen’s Case, 40 N. Y. 34; Belton v. Baz- 
ter, 14 Abb. Pr. (N. S.) 404; Davis’ Case, 37 Kan. 743. 
In the case of Greenwood v. Railroad Co., 124 Penn. 
St. 572 (decided in 1889), the accident and injury oc- 
curred at a street crossing in the city of Chester. The 
opinion of the court was delivered by Paxson, C. J. 
He said: ‘‘At the railroad crossing the company had 
for some time kept a watchman and safety gates, 
which were lowered upon the approach of trains. 
Upon the night in question, when the hose carriage ap- 
proached the crossing, the gates were not lowered. They 
had become out of order that morning, and had not 
been repaired. The watchman displayed no light, and 
gave no warning. The hose carriage did not stop as it 
approached the track, in order to afford an opportu- 
nity to look and listen, nor did it even slacken its 
speed, but continued on, and was struck by the train, 
and the plaintiff was thrown off the carriage and in- 
jured. Under such circumstances, does the case come 





within the familiar rule, ‘stop, look and listen?’ It 


was strongly urged upon the argument that the rule 
referred to does not apply, for the reason (a) that the 
plaintiff had a right to rely upon the fact that the 
safety gates were up, and (b) that the said rule is not 
applicable to towns and cities where trains are con- 
stantly crossing the streets. * * * Conceding that 
the company was required to take extra precaution by 
reason of the gates being out of order, yet the plaintiff 
was also bound to do his part. Ha had no right to 
omit the ordinary precaution when approaching a rail- 
road crossing merely because he finds the gates up. 
Machinery of all kinds is liable to get out of order, and 
may do so just at the critical moment of the approach 
ofatrain. In all such cases the safety of the travel- 
ling public requires that each party shall be held to the 
exercise of due care. Had this hose carriage stopped 
near the crossing, instead of rushing on at reckless 
speed, this accident would not have happened. The 
train could have been seen for one hundred feet 
before the crossing was reached. If the rule to stop, 
look and listen were always observed, an accident at 
crossings, now so frequent, would rarely occur, whether 
in town orcountry. * * * The rule itself is so valu- 
able, is sustained by such abundant authority, and is, 
moreover, founded upon such excellent common-sense 
reasons, that we will neither depart from it, nor allow 
it to be undermined by exceptions. Itis a clear and 
certain rule of duty, and a departure from it is more 
then evidence of negligence. It is negligence per se.’ 
The trial court had, as matter of law, instructed the 
jury to find for the defendant, and the Supreme Court 
affirmed the decision. We are not inclined to approve 
this case in full. The open gate was, to some extent, 
an invitation to cross; enough so, it would seem to us, 
to raise a question for the jury. But we need not and 
do not decide this. 

In the case of Railroad Co. v. Slattery, a case before 
the English House of Lords, reported in L. R., 8 App. 
Cas. 1155 (decided in 1878), Lord Chancellor Cairns said: 
“Ifa railway train, which ought to whistle when pass- 
ing through a station, were to pass through without 
whistling, and a man were, in broad daylight, and 
without any thing, either in the structure of the line 
or otherwise, to obstruct his view, to cross in front of 
the advancing train, and to be killed, [ should think 
the judge ought to tell the jury that it was the folly 
and recklessness of the man, and not the carelessness 
of the company, which caused his death.” In the case 
of Davey v. Railway Co., 11 Q. B. Div. 218 (decided in 
1883), Lord Chief Justice Coleridge delivered the opin- 
ion of the court. In that case, as in this, there were 
two parallel tracks near each other, and the injury was 
suffered in the attempt to cross the second of the 
tracks. Pending the argument, the lord chief justice 
inquired: ‘Is it not using ordinary care to presume 
that when there is no obstacle to vision people will look 
to see if atrain iscoming?’’ Counsel replied: “In the 
present case there was evidence of circumstances 
amounting to something in the nature of an invita- 
tion to the plaintiff. He is lulled into false security, 
and led to think that no train is expected by the fact 
that the servant of the company, whose duty it is to 
attend at the crossing, gives him no warning.’’ The 
lord chief justice, in delivering the opinion of the 
court, said: *‘ Now, it seems to me clear, upon the un- 
contradicted evidence of the plaintiff himself, that he 
himself caused the accident by walking straight intoa 
train which he might have seen. There is a double 
line of rails. He comes first upon the down line on 
which the train is not coming. There is then the width 
of the down line, and the interval between the two 
sets of rails, between him and danger. If he had only 
taken the precaution of looking to the left along the 
up line, while crossing over this space, he must have 
seen the coming train. He did not look to see what 
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was plainly to be seen approaching, and in consequence 
he walked straight into the danger.” The trial court 
had ruled as matter of law that the plaintiff could not 
recover, and the Queen’s Bench Division affirmed the 
decision. This case was again heard in the Court of 
Appeals (12 Q. B. Div. 70), and the judgment again 
affirmed. 

In the case of Woodward v. Ruilroad Co., 106 N. Y. 
369 (decided in 1887), the head-note fully sets forth the 
principle decided, as follows: *‘ Deceased, while walk- 
ing on a street crossed by six tracks of defendant com- 
pany, was struck by some cars which had been shunted 
down the grade, and were running by their own mo- 
mentum. It appeared that deceased was well ac- 
quainted with defendant’s custom of running cars 
down this track, which was a switch. The accident 
happened about noon of a clear day, and the deceased 
might have seen and avoided the cars by looking up 
the track on which they were running, and which was 
the first track to be crossed by him. He appears to 
have been watching some cars which were leaving the 
crossing on the third and fourth tracks. Held con- 
tributory negligence, and defendant was entitled toa 
nonsuit.”” To substantially the same effect are Orms- 
bee’s Case, 14 R. I. 102; Lenix’s Case, 76 Mo. 86 (deci- 
ded in 1882); Schilling’s Case, 71 Wis. 255 (decided in 
1888); Beach Cont. Neg., § 13; 4 Am. & Eng. Enc. Law, 
73, note 1. 

In reference to the liability of railroad corporations 
for injuries done to persons, as to all other similar 
agencies, the rule of vigilance and diligence exacted of 
corporations and of persons exposed to peril is mutual 
and of equal degree. It is that measure of watchful- 
ness which persons of ordinary prudence exercise in 
similar conditions of hazard. A railroad track, on 
which trains are likely to run at any time is to some 
extent a warning. It is common knowledge that, un- 
like persons on foot, or employing the private modes 
of travel, railroad trains in motion cannot be instantly 
brought toa standstill. Hence the reasonableness of the 
rule that persons about to cross a railroad track shall 
look and listen for an approaching train before at- 
tempting to cross. It isa rule in favor of human life, 
and of human safety, and, if thoughtfully observed, 
would render injuries of the kind here complained of 
almost, if not quite, impossible. It is contended for 
appellee.that because the railroad’s watchman was in 
sight, and gave no warning, this was an invitation to 
him to proceed on his way, and either acquitted him of 
all imputation of negligence, or, at least, left it a ques- 
tion for the jury. If the watchman had signaled the 
plaintiff to advance, or, having his attention directed 
to him, had done any affirmative act inviting his for- 
ward movement, we would hold this would be a per- 
fect answer to all imputation of contributory neygli- 
gence, unless it was shown the plaintiff had knowledge 
of theapproachingtrain. If, during the short interval 
elapsing between the moving of the train on the Ala- 
bama Great Southern’s track and the approach of the 
plaintiff to the Louisville and Nashville’s track, the 
watchman’s attention had been attracted to the plain- 
tiff, and he had given no warning or signal of danger, 
we will not say this would not absolve the plaintiff 
from the absolute imputation of contributory negli- 
gence, such as may be ruled on as a conclusion of law. 
The inquiry whether, in such condition, the watch- 
man would have time to take in the situation and give 
the warning, would, it would seem, present a question 
to be solved by the jury. In the present case, as tes- 
tified by the plaintiff himself, he advanced immedi- 
ately on the moving of the Alabama Great Southern’s 
train, looked neither to the right nor to the left, but 
kept his eye on the watchman, who, he saw, was look- 
ing away from him, and of course did not see him. 
This was in no sense an invitation to him to advance, 
and did not relieve him of the duty of looking and lis- 








tening before attempting to cross the track of the 
Louisville and Nashville railroad. We adhere to our 
tirst opinion. Thompson’s Case, 62 Ala. 494; Gothard’s 
Case, G7 id. 114; Crawford’s Case, 89 id. 240. Reversed 
and remanded. 


McCLELLAN, J. (dissenting). I concurred in the 
original opinion handed down in this case at the last 
term, and this, too, upon full discussion in consulta. 
tion of the bearing which should be accorded the atti- 
tude of defendant’s watchman on the question of 
plaintiff's negligence. A further consideration of that 
matter however on the application for rehearing, con- 
strains me now to dissent from the conclusions then 
and now reached by the court. My dissent proceeds 
in line with the criticism visited upon the case of 
Greenwood v. Railroad Co., 124 Penn. St. 572, in the 
opinion of the chief justice. In that case it was the 
duty of an employee of the defendant company to have 
the gates down ut the time of the accident. The fail- 
ure to discharge this duty—the fact, from whatever 
cause, that the gates, which should have been closed 
on the approach of a train, were on the occasion in 
question left open—was, according to the intimation 
of the chief justice, in the nature of an invitation to 
the plaintiff to cross—an assurance to him that no train 
was approaching-—in such sort as to make the question 
of his negligence vel non one of fact for the jury. Here 
it was the duty of an employee of the defendant to 
keep an outlook for trains, to know when they were 
approaching, aud to interpose a bar, when that was 
the case, to the further progress of persons about to 
cross the track, in the shape of a signal warning them 
of the danger. It was this flagman’s duty not only to 
know that a train was approaching, but to see, in that 
contingency, all persons about to come upon the track. 
This duty, so far from being relieved by the fact that 
a train had been standing on or passing along the 
further track from the watchman, was accentuated 
thereby, since it was but reasonable to suppose that 
there would be travellers, whose progress bad been im- 
peded by it, waiting to cross as soon as it was moved 
out of the way. All presumptions are favorable tothe 
discharge of duty. The presumption here was that, if 
a train was approaching, the flagman, whose duty it was 
to know the fact, did know it. The further presump- 
tion is that, knowing that fact, he would discharge his 
further duty of warning the plaintiff of it. The plain- 
tiff, seeing the flagman at his post and receiving no in- 
timation from him that it was dangerous to cross, may 
have been very naturally lulled into a sense of the 
safety of the attempt he was about to make. He had 
a right to assume that the watchman was discharging 
the functions of his position, and that his attitude at 
the moment of the disastrous attempt to cross was in 
the nature of an assurance that it was safe to cross, 
and an invitation for him to do so. The attitude of 
the employee was inexplicable upon any other hypo- 
thesis which would be consistent with the duty he 
owed plaintiff, and which plaintiff was authorized to 
presume he would discharge, and was discharging at 
the moment he went upon the track. I cannot escape 
the conclusion that, in view of the watchman’s atti- 
tude, importing in some sort an assurance of the ab- 
sence of danger, calculated to allay circumspection on 
the part of the plaintiff, the question of contributory 
negligence should have been and was properly submit- 
ted to the jury, although the evidence is without con- 
flict that the plaintiff failed to stop, to look and listen. 


——EE 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 
APPEAL — SURROGATE’S DECISION — RECORD. — 
Neither the Supreme Court, in the first instance, nor 
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the Court of Appeals, finally, has any jurisdiction to 
review a surrogate’s decision on a question of fact in 
the settlement of an administrator's account, where 
the surrogate did not make any findings as required 
by the Code of Civil Procedure, section 2445, and 
the record contains no exceptions to his decision. 
Hewlett v. Elmer, 103 N. Y. 156, 164; In re Kellogg, 
104 id. 648; Angevine v. Jackson, 103 id. 470. Feb. 6, 
1991. Jn re Sprague. Opinion by Earl, J. 44 Hun, 628, 
affirmed. 


ASSESSMENT — ERRONEOUS — HIGHWAY COMMIS- 
sIONER.—The town assessors, acting under the Laws of 
1871, chapter 287, which they supposed to be in force, 
but which in fact had been repealed (Id. 1872, chap. 
355), erroneously assessed plaintiff’s entire farm in that 
town for taxes, although part of his land lay in the ad- 
joining town. The following year the commissioner 
of highways, acting under the Revised Statutes, title 
1, part 1, chapter 16, section 24, providing that a por- 
tion of the days’ work required upon the county roads 
shall be apportioned upon the estate of every inhabit- 
ant of the town, ‘‘as the same shall appear upon the 
last assessment-roll of said town,’’ followed the erro- 
neous assessment, and charged plaintiff withjdays’ work 
in proportion to his entire farm. These were worked 
out by plaintiff at the demand of the overseer, though 
under protest. Held, that the highway commissioner, 
having acted under a valid statute, is not liable in dam- 
ages for tbe error in the assessment. Second Division, 
Jan. 22, 1891. Hampton v. Hamsher. Opinion per 
Curiam. Affirming 47 Hun, 631. 


CORPORATIONS — LIABILITY OF STOCKHOLDERS — 
FULL-PAID sTOcK.—(1) In an action to enforce the in- 
dividual liability of a stockholder for corporate debts, 
under the, Laws of 1848, chapter 40, section 10, on 
the ground that the stock had not been fully paid 
in cash, or property fairly worth the par value 
thereof, where the stock was paid for in unpatented 
inventions, found by the jury to be worth $75,000, 
which were conveyed to the company through a trus- 
tee, in consideration of which the entire stock was is- 
sued to the trustee, to be held in trust as follows: 
$100,000 for the company; $50,000 for the defendant, 
in payment of adebt of $15,000 due him by the in- 
ventor; $5,000 for a third person, in payment of 
another debt of $2,500; $13,500 given away to various 
persons, to qualify them as trustees; and the rest for 
the inventor—/held, that a verdict for plaintiff was sup- 
ported by the evidence. (2) It was not error to in- 
struct the jury that plaintiff need not prove that the 
trustees of the company have been guilty of a “‘ fraudu- 
lent intent’? to enable plaintiff to recover, when 
the distinction between actual and legal fraud had 
been made plain in another instruction, that ‘the 
fraud is consummated by the issue of stock as full-paid 
stock * * * which hasnot been fully paid, * * * 
and it does not depend upon any fraudulent intent 
other than that which is evidenced by the act of know- 
ingly issuing stock for property to an amount in excess 
of its value.” (3) The stockholders being liable, under 
the statute (Laws 1848, chap. 40, § 10), for ‘tall debts 
and contracts made by such company,” irrespective of 
the circumstances under which they were made, it is 
not error to refuse to instruct the jury that if plaintiff 
sold goods to the company with full knowledge of the 
inventions, and relying upon their merit, gave the 
company credit, defendant is entitled to judgment. 
Second Division, Jan. 22, 1891. National Tube-Works 
Co. vy. Gilfillan. Opinion by Vann, J. Affirming 46 
Hun, 248. 


CREDITOR’S BILL—FOREIGN CREDITOR.—Plaintiff, a 
Connecticut corporation. sued a citizen of that State, 
who, having made an assignment, died insolvent, pend- 

the proceedings, when plaintiff's action, being 





against the administrator of an insolvent estate, was 
abated, under the Connecticut statute. Plaintiff's 
claim was allowed in insolvency, but the assets were 
insufficient to pay it. Held, inan action to set aside 
as fraudulent a conveyance of real estate in New York 
in trust for the debtor’s wife, that as plaintiff's legal 
remedy was exhausted, the case did not come within 
2 Revised Statutes, page 173, section 38 (Code, § 1871), 
making a judgment and the return of an unsatisfied 
execution a prerequisite of a creditor’s bill, and that 
the court erred in dismissing the complaint. The sub- 
ject of fraud and trusta is peculiarly matter of equity 
jurisdiction, which is very comprehensive where the 
other tribunals cannot afford relief; and its want of it 
is not to be inferred from the novelty of questions pre- 
sented. Hadden v. Spader, 20 Johns. 554; Lining v. 
Geddes, 1 McCord Eq. 304; McCalmont v. Lawrence, 
1 Blatchf. 232. In Adsit v. Butler, the principle appli- 
cable to equitable suits to reach property disposed of 
in fraud of creditors, upon which the practice is 
founded, is recognized to be that the remedy at law 
must first be exhausted, and reference is made to Bank 
v. Olcott, 46 N. Y. 18, where the rule is well stated. 
And it is upon that principle that such requirement in 
the nature of a condition precedent must be observed 
before seeking relief in equity. But when a party has 
done all that is possible for him to do to prepare the 
way for his case to equitable cognizance, he is not to be 
denied access to the only tribunal capable of granting 
relief merely because he had proceeded no further than 
he was, without any fault or laches on his part, per- 
mitted to go. That would be repugnant to the maxim 
that “there is no wrong without a remedy.”’ And 
while that maxim is not absolutely true, it expresses a 
principle, and itis for that, rather than precedent, that 
courts will seek in considering whether any or what 
remedy may be had in the administration of justice. 
And analogously applicable to the question under con- 
sideration is the doctrine announced in Shellington v. 
Howland, 53 N. Y. 371; Kincaid v. Dwinelle, 59 id. 
548 — to the effect that when the right to recover a 
judgment against a corporation and the issue and re- 
turn of execution, which is a condition precedent to 
the liability of a stockholder under the statute (Laws 
1848, chap. 40; Handy v. Draper, 89 N. Y. 384), is de- 
feated without fault of the creditor, the condition 
precedent is dispensed with. In Shellington v. How- 
land is cited Loomis v. Tifft, 16 Barb. 541, which may 
not be in harmony with the later cases; but the ques- 
tion as there decided was applicablein principle to that 
in the case in which it was cited. That principle is 
broad enough to embrace within it for the purpose of 
remedy the variety of cases to which it may be appli- 
cable. The statute provides that an action may be 
brought by executors, administrators, assignees or 
other trustees to reach property transferred in fraud 
of creditors (Laws 1858, chap. 314); yet if such officer 
or trustee refuses to do so, a creditor beneficially inter- 
ested may bring the action, including in it as a party 
defendant him so refusing. This is upon the principle 
of the maxim before mentioned. Harvey v. McDon- 
nell, 113 N. Y. 526. And this rule prior to that statute 
was applicable to an action by a creditor of a deceased 
debtor represented by an exccutor or administrator. 
Bate v. Graham, 11 N. Y. 237; Hagan v. Walker, 14 
How. 29. For the purpose of such an action by a cred- 
itor, no judgment or execution is preliminarily essen- 
tial. Harvey v. McDonnell, supra. The plaintiff's 
debt was as much the subject of adjudication as it 
could be made so in the State of Connecticut, and as 
effectually against the administrator as if rendered by 
acourt of law. The denial to the plaintiff of equitable 
relief cannot therefore under the circumstances, rest 
upon the fact that he had no judgment in such court, 
execution thereon, and its return unsatisfied. The 
plaintiff had no remedy available through the Connec- 
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ticut assigument or assignee, in respect to the subject- 


matter of this action. Asarule a statutory assignee 
or trustee in one State takes no title to the real estate 
of the assignor situated in another State. Osborn v. 
Adams, 18 Pick. 245; Hutcheson v. Peshine, 16 N. J. 
Eq. 167. The rule may be otherwise in respect to per- 
sonal property, which in legal theory has no situs dis- 
tinct from the domicile of its owner. It is however 
unnecessary to pursue the consideration of the nature 
of that assignment further than to say that its effect is 
so far controlled by the statute of Connecticut, to the 
effect that real estate not within that State was ex- 
cepted from the operation of the assignment made as 
it was with a view to insolvency. It follows that the 
assignment would not have covered the land in ques- 
tion if at the time it was made the title had been in 
theassignor. Aud assuming that the conveyance to 
the defendant was fraudulent as against the creditors 
of the assignor, the defendant became a trustee ex 
maleficio for them in respect to the property; and the 
theory upon which relief is granted to creditors is, that 
as between the debtor making the conveyance and his 
creditors, the fraudulent grantee takes by it no title. 
Moncure v. Hanson, 15 Penn. St. 385; Bank v. Risley, 
19 N. Y. 369. Second Division, Jan. 22, 1891. National 
Tradesmen’s Bank v. Wetmore. Opinion by Bradley, 
J. Follett, C. J., dissenting. Modifying 42 Hun, 359. 


DEED—SETTING ASIDE~—DISMISSAL AND NONSUIT.-— 
In an action to set aside conveyances made by plain- 
tiff, on the ground of fraud and undue influence, where 
the trial court finds that one of the defendants has no 
interest in the premises described in the complaint, it 
is error to refuse his motions for a dismissal of the 
complaint as to him and for a nonsuit. Feb. 6, 1891. 
Carpenter v. Mosher. Opinion per Curiam. Judgment 
modified. 


HIGHWAY—DEFECTIVE—ABANDONMENT.— In an ac- 
tion for injuries from a defective highway it appeared 
that the place where the accident occurred in defend- 
ant village had been laid out as a street eighteen years, 
but that it had never been opened and worked as a 
street, and that eleven years before a fence was built 
across it, and that from that time it began to be dug 
away and the excavation was continued in some places 
to the depth of fifty feet below the surface. During 
all that time it had been impassable for teams. Held, 
that not having been opened and worked within six 
years after it was laid out, it ceased to be a road for 
any purpose whatever under the Laws of 1861, chapter 
311, and that defendant owed plaintiff no duty to keep 
itin repair. Ifa part of it cease to be travelled and 
used for a period of six years, the public in the mean- 
time using some other route, such part is no longer a 
highway. Lyon v. Munson, 2 Cow. 426. A highway 
opened and worked for a part of the distance only, as 
described in the survey, but not ona particular portion 
thereof, until after the lapse of more than six years, 
ceases, as to such part, to be a highway for any pur- 
pose. Christy v. Newton, 60 Barb. 332. The statute 
which provides that *‘ all highways that have ceased to 
be travelled or used as highways for six years shall 
cease to be a highway for any purpose ”’ also provides 
that ‘‘every highway hereafter to be laid out, that 
shall not be opened and worked within a like period 
{six years], shall cease to be a road for any purpose 
whatever.” The provision last referred to was before this 
courtin Beckwith v. Whalen, 70 N. Y. 430. It appeared 
that the highway as laid out had been worked to some 
extent down to a raceway, which was twice bridged, 
and some other work done, but that overa marsh about 
two hundred feet in all no attempt had been made to 
render the road passable for teams and wagons. The 
court said: ‘* Highways are for public use, to enable 
the public to pass and repass with teams and vehicles, 
sueh as are ordinarily used; aud when a highway laid 








out shall remain unopened and unworked for six years, 
the statute declares that it shall cease to be a highway 
for any purpose. The requirement to open and work 
a highway implies that it must be made passable agg 
highway for public travel. It need not be a first-clags 
road; it need not be finished; but it must be sufficient 
to enable the public to pasa over it.” While the court, in 
the case from which we have quoted, did not have un. 
der consideration the provision declaring that failure 
to use a highway for six years shall operate to destroy 
it, it did have before it that portion of the same geo- 
tion which declares that a failure tou open and work a 
highway within six years after its laying out shall have 
thé same effect. Its decision therefore seems to make 
clear not only the general purpose, but the scope of the 
entire statute. As a road is declared not to be 
‘opened ” and ** worked,’’ within the meaning of the 
statute, which is not made passable for teams within 
six years, so a road which for six years is not only not 
used and travelled, but is impassable for conveyances 
of any kind, is fenced off, and the public travel by 
another route, presents a situation upon which the 
statute must operate jto destroy its legal character asa 
highway; and it matters not that at the beginningthe 
road was rendered impassable and fenced off by a tres- 
passer. Indeed such must always be the case unless it 
be done by the public authorities. The public can be 
protected by the highway officials, whose duty it is to 
see to it that all public highways are kept in proper 
condition for public travel. They are not only charged 
with a duty to do so, but are provided with the legal 
machinery necessary to prevent trespassers from doing 
damage to highways, and the means necessary to re- 
store them to a safe and passable condition for travel 
after injury done. And if they neglect this duty or 
refuse to perform it for a period of six years, and the 
travelling public acquiesce, so that in all that time no 
one can or does make use of the highway, it ceases to 
be such. This question was not before the court in 
Driggs v. Phillips, 103 N. Y. 77. It was not suggested 
in that case that the highway had ceased to be such 
because of non-user, and an obstruction to travel for 
six years. Plaintiffencroached upon but did not ob- 
struct the highway. Non-user did not result from his 
act, and the attention of the court was not even called 
to the statute which the defendants rely upon here. 
Second Division, Jan. 22, 1891. Hovey v. Village of 
Haverstraw. Opinion by Parker, J. 47 Hun, 356, re- 
versed. 


MARRIAGE—SEPARATION—APPEAL.—(1) It is compe- 
tent for the Special Term of the New York Supreme 
Court, as a part of its final judgment of separation 
from bed and board in favor of the wife, to award her 
$300 ‘‘ for repayment of the sums expended by her in 
her support and maintenance since the commencement 
of the action,’ and though the General Term may 
strike it out as improvidently allowed, it is error to 
strike it out on the ground that the lower court had 
no power to allow it. (2) Decisions resting in discre- 
tion are not reviewable, and when, so far as the rec- 
ord discloses, the order of the lower court may bave 
been made in the exercise of a conceded discretion, it 
is the duty of the appellant to procure the record to be 
so settled as to show that it was not. Second Division, 
Jan. 22,1891. Percival v. Percival. Opinion per Curiam. 
Affirming 47 Hun, 634. 


PARTNERSHIP — DORMANT PARTNER — EVIDENCE.— 
In an action on a firm debt, upon an issue whether de- 
fendant was a dormant partner, the partnership agree- 
ment, introduced in his behalf, made the parties actual 
partners, and in no wise limited their liabilities or 
agency; it contained no provision as to secrecy, or that 
defendant should be inactive in the firm's business; it 
required each of the other partners to give his whole 
time to the business, for which he was to receive & ce 
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tain sum per annum, while defendant, who was en- 
gaged in other business, was to be consulted in all the 
plans and operations of the firm, and should receive a 
certain smaller sum per annum for such services, care 
aud assistance as he might render without giving his 

nal attention to the business. Defendant testi- 
fied that at the time of the formation of the firm it was 
understood that “it was not to be talked aboutat all,” 
though it did not appear that the matter had been 
spoken of in the presence of all the parties. There was 
testimony of his neighbors and others that they did 
not know until after the dissolution that be was ever 
amember of thefirm. Held, that this evidence was 
inadequate to show the secrecy and inactivity essen- 
tial to the character of a dormant partner, and that it 
was error to submit the issue to the jury. It is the 
general rule that a partner can only relieve himself 
from liability for subsequent transactions had with his 
former partners iu the partnership name by giving no- 
tice of his withdrawal. Austin v. Holland, 69 N. Y. 
571; Howell v. Adams, 68 id. 314; Elkinton v. Booth, 
143 Mass. 479. The rule is founded upon the principle 
governing the liability of a principal for the acts of his 
agent. Where an agent has once represented his prin- 
cipal, if the principal would avoid responsibility for 
his acts in the direction of his original nuthority after 
the agency has ceased, it is incumbent upon him to 





notify thuse with whom he has dealt that such rela- 


tion nolonger continues. And a partner, in dealing 
with third parties in behalf of the partnership, not 
only acts for himself, but as agent for each of the other 
members of the firm. Sothat when a partner with- 
draws from a firm, it is his duty to give notice of that 
fact, in order that it may be understood that his 
former partners have no longer any right to represent 
him; and if he fail to discharge that obligation, he 
cannot thereafter avoid liability for an indebtedness 
incurred in the partnership name toa party unaware 
of the changed situation. It appears that a notice of 
dissolution was, at the time, published in a local paper, 
but that could only affect those who should deal with 
the firm for the first time after the withdrawal. It did 
not operate as a notice to the plaintiff, with whom the 
firm had had business relations prior thereto. As to 
it, actual notice could alone suffice. It was not given, 
and therefore defendant is chargeable with the indebt- 
eduess sought to be recovered, unless he is entitled to 
the protection of the one exception to the rule, con- 
tinuing the liability of partners after dissolution who 
fail to give notice. A dormant partner need not give 
notice, and the jury have been permitted to find that 
such was Harris’ relation to the firm of Blood & Co. 
Whether rightly, we must now consider. The first step 
in that direction is to ascertain what is meant by the 
term ‘‘dormant partner.’’ Bouvier defines ‘dor- 
mant” as “sleeping; silent; not known; not acting.” 
“A dormant partner,” says Collyer in his work on 
Partnership (6th ed., p. 11), “is he whose name and 
transactions as a partner are professedly concealed 
from the world; * * * is one who shares in the 
profits of a business, but is not known as a member of 
the firm.” A dormant partner is one “ taking no part 
in the management of the partnership.” Lindl. Partn. 
16. ‘“*We think however the word implies both the 
quality of secrecy and inactivity.’ T. Pars. Partn. 33. 
In Bank v. Thomas, 47 N. Y. 15, 19, the court said: “A 
dormant partner is one who takes no part in the busi- 
ness, and whose connection with the business is un- 
known. Both secrecy and inactivity are implied by 
the word.” As the court cited North v. Bloss, 30 N. 
Y. 374, as well as other authorities, in support of the 
definition given, it is clear that it did not understand 
or intend that the North Case should have the effect 
of altering a rule which had long been settled as as- 
serted by it. It follows that one occupying such a re- 


lation toa partnership need not give notice, because | 





his connection with the firm not having been known, 
it cannot bave contributed in any degree toward es- 
tablishing the credit of the firm, and consequently his 
withdrawal could not take away a single element 
which helped to build up the business reputation and 
credit of the partnership. Such we deem therule, and 
it should not be extended. Credit isa matter of such 
importance in the mercantile world, and the financial 
standing of any partner may, through various sources, 
be so readily commingled with that of his firm, that it 
is essential that he should be required to take the pre- 
caution of giving notice of withdrawal, unless it clearly 
appears that his connection with the firm did not add 
to its reputation for responsibility. Second Division, 
Jan. 22, 1891. Elmira Iron & Steel Rolling-Mill Co. v. 
Harris. Opinion by Parker, J. Haight, J., dissenting. 
Reversing 44 Hun, 626. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 





AGISTER—LIEN— PRIORITY OF MORTGAGE.—Under 
the Revised Statutes of Indiana, section 5292, provid- 
ing that the keepers of livery stables and all others en- 
gaged in feeding horses and other live stock shall have 
a lien for the feed and care bestowed on them, the lien 
of an agister is inferior to that of a prior mortgage 
duly recorded. Atcommon law an agister had no lien. 
Grinnell v. Cook, 3 Hill, 485; 38 Am. Dec. 663; Bissell 
v. Pearce, 28 N. Y. 252; 13 Am. & Eng. Enc. Law, 948, 
and citations in notes 2 and 3. States have statutes 
recognizing the right of livery stable keepers and agis- 
ters to alien on horses and other animals for their 
keep; and necessarily the extent and character of the 
lien depends upon the construction to be given to the 
statute creating it. The language employed in our 
statute is general in its character. It does not seem to 
have been the intention of the Legislature to do more 
than to create a lien in favor of the classes of persons 
named; and, not having expressed avy intention of 
giving to these persons superiority over other lien- 
holders, we think it is but fair to presume that it was 
the intention of the Legislature to place them on a 
common plane with other lienholders, the first in the 
order of time having superiority. As the agister's lien 
depends alone upon the statute it can have no greater 
force than the statute gives it; and, as the Legislature 
have, as we have said, manifested no intention of giv- 
ing to it superiority over otber liens, it can have none. 
And we may say that we can imagine no good reason 
why superiority should exist in favor of an agister over 
other lienbolders. The lien of each rests upon a valuable 
consideration arising out of contract express or im- 
plied, unless it may be the general lien which the law 
creates when an execution is in the hands of a minis- 
terial officer, the etfect of which, as against an agister’s 
lien, we are not now called upon toconsider. The ap- 
pellee ioaned his money in good faith, and took a note 
and a chattel mortgage to secure the same; he, within 
the time allowed by law, had his mortgage recorded. 
The appellant, with notice, for he was bound to take 
notice, of the appellee's mortgage, under a contract 
with one not the owner of the property, but at most 
her agent, furnishes his feed and services, which was 
but money, whereby the mortgagor became indebted 
to him, and to secure which indebtedness the law cre- 
ated alien. Not only was the record of the mortgage 
notice to the appellant of the appellee’s lien, but no- 
tice, also, if that were important, as to whom the prop- 
erty belonged. Had the appellant had actual notice 
of the ar pellee’s mortgage, and, in the face of such no- 





tice, had he taken the property to keep, what plausi- 
bility would there be in his claim to superiority of 
lien? What equity would there be in such a claim? 
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None whatever. With the record before him, and con- 
atructively it was before him, the notice came with the 
same force to the appellant as if he had had actual no- 
tice, and was as effectual to him as an agister as to 
other classes of junior lienholders. But, if it were 
necessary, we might add further that one of the con- 
ditions in the appellee’s mortgage was that the mort- 
gagor should not remove the pledged property from 
where it was at the time the mortgage was executed, 
except by the consent of the mortgagee, and of this the 
appellant had notice. We concede that there is some 
conflict of authority as to the construction to be placed 
upon statutes creating liens in favor of agisters as to 
whether these liens should have superiority over other 
specific liens senior thereto. The decisions however in 
some of the cases which seem to be adverse to our con- 
clusion were influenced by special circumstances. See 
Vose v. Whitney, 7 Mont. 385; Smith v. Stevens, 36 
Minn. 303. The last case turned upon the express lan- 
guage of the statute of Minnesota, the statute expressly 
providing that the keeping at the request of the legal 
possessor shall be sufficient to create the lien; the court 
holding that the mortgagee took his mortgage with a 
full knowledge that under the law the mortgagor might 
create an agister’s lien upon it superior to his mort- 
gage, and hence was bound thereby. See Hammond 
v. Danielson, 126 Mass. 294. But the weight of author- 
ity, and, as we think, the better reasoned cases, are in 
accord with the conclusion to which we have arrived. 
See McGhee v. Edwards, 87 Tenn. 506; Jackson v. Kas- 
seall, 30 Hun, 231; Bissell v. Pearce, supra; Charles v. 
Neigelsen, 15 Ill. App. 17; Sargent v. Usher, 55 N. H. 
287; Bank v. Lowe, 22 Neb. 68; Easter v. Goyne, 5h 
Ark. 222; Jones Liens, $$ 691-693; Jones Mortg., § 472. 
The lien which exists in favor of one making repairs 
upon a vessel rests upon different principles than does 
a statutory lien in favor of an agister, and hence we do 
not think the authorities cited as to the effect of such 
liens are in point. And so it has been held by this 
court as to a mechanic’s lien. McCrisaken v. Osweiler, 
70 Ind. 131; Close v. Hunt, 8 Blackf. 254; Troth v. 
Hunt, id. 580. The case of Case v. Allen, 21 Kan. 217, 
being, as we think, against the great weight of author- 
ity, and in principle against our own cases, cited above, 
we cannot give to it the weight that it would other- 
wise be entitled to receive. Ind. Sup. Ct., Dec. 16, 1890. 
Hanch v. Ripley. Opiniou by Berkshire, J. 


CONTRACT—RESCISSION—DURESS.—A threat to bring 
a civil suit to enforce the execution of a deed for land, 
unless a party make such deed, will not constitute 
such duress as will avoid such deed. O’Keefe and Mc- 
George, an attorney actiug as a conveyancer, repre- 
senting Doran in obtaining title to various lands in that 
section, and Furman, his clerk, went to the house of 
Mrs. Hale, where she was alone with her sister, and 
was sick with nervous headache, and incapable of busi- 
ness, and remained there several hours, and tendered 
her some mouey, and asked her to sign a paper already 
prepared, conveying her mineral interests, which she 
declined to do, chiefly because of inadequacy, and the 
misrepresentations theretofore made to her; that Mc- 
George claimed superior knowledge over her by reason 
of being a lawyer, and claimed that, by reason of the 
option, she was entirely in his power, and threatened 
that if sbe did not sign the deed he would bring suit 
against her, and ruin her financially, and reduce her to 
abject poverty ; and thereby produced such nervous- 
ness, excitement and fear that she was forced to sign 
the paper without knowing what she was signing, and 
that if read to her she had no recollection of it; that 
ignorant of her rights, and uneducated, she was by 
such menaces worked up to such a state of excite- 
ment, bordering on delirium, that she did what, had 
she known the character of the paper, or had time to 
consult, no inducement could have prevailed upon her 
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todo. Thus the pivotal point on which the charge of 
fraudulent procurement of the deed rests is threat of 
litigation. We must note at once as to this feature of 
the case that this threat is not based on a fictitious, 
unfounded demand, but on a valid contract—the op- 
tion. Were this not so, such threat or compulsion 
would come with more force. But where a party hag 
even a colorable, and much more, a valid, enforceable 
claim against another, can he not, in endeavoring to 
secure his rights from his unwilling vendor, threaten 
suit in case of non-compliance with his claim without 
being subject to the charge of duress, and having his 
deed overthrown for that cause? Many authorities 
answer this question in the affirmative. <A threat by 
a judgment-creditor to levy his execution will not 
make void a promise to pay it. Waller v. Cralle, 8 B. 
Mour. 11; Wilcox v. Howland, 23 Pick. 167. In Alex- 
ander v. Pierce, 10 N. H. 494, it was held that if an in- 
dividual having a legal demand against another should, 
in the course of urging him to comply with his obliga- 
tion, tell him that, in case of non-payment, he would 
send him to prison, he could not recover back the 
money paid; that menace of imprisonment to avoid 
un act must be of unlawful imprisonment. The fact 
that a creditor, by threats toa debtor that he would 
resort to legal proceedings to collect a valid debt, in- 
duces him to execute a note and mortgage for it, con- 
stitutes neither duress nor fraud. Snyder v. Braden, 


58 Ind. 143. In Davis v. Luster, 64 Mo. 43, where a 


couveyance was made under threat of prosecution for 
adultery, the court held that, unless it appeared that 
the party was innocent, the deed could not be avoided. 
A note, the execution of which was induced by threat 
of lawful imprisonment for assault and battery, in set- 
tlement of it, was held not liable to be defeated by 
reason of duress; but, had the imprisonment been un- 
lawful, it would have been unlawful. Eddy v. Herrin, 
17 Me. 338; Hunt v. Bass, 24 Am. Dec. 274; note to 
Hatter v. Greenlee, 26 id. 370. In Harris gv. Ty- 
son, 24 Penn. St. 347. it is said that there is no judicial 
decision to be found that a deed may be avvided 
merely by provinga threat to sue the grantor for a 
good cause of action. See Bish. Cont., § 723; 2 Wait 
Act. & Def. 307. But, outside of the fact that this 
threat is vindicated by a valid contract, the character 
of the threat itself is not such as to amount to duress; 
for it was, at worst, only athreat fora civil suit and 
ruin of Mrs. Hale by costs. There was no intimation 
whatever of duress of person. A threat of a civil suit 
is not duress. Whart. Cont., § 150; Bish. Cont., § 723; 
5 Rob. Pr. 404; 1 Pars. Cont. 393. W. Va. Sup. Ct. App., 
Nov. 28, 1890. Whittaker v. South West Virginia Imp. 
Co. Opinion by Branuon, J. 


CORPORATION -—— ACCEPTANCE OF CHARTER — ULTRA 
VirES.—Where corporators, to whom a charter is 
granted by North Carolina, assemble in Baltimore and 
pass resolutions of acceptance, and there perform all 
the acts necessary to organize the corporation, such 
acts are void, and the corporation has no legal exist. 
ence. The mere grant of a charter like this, where it 
does not appear upon the face of the incorporating act 
or otherwise that che named corporators applied for it, 
does not create the corporate body. Something more 
must be done. There must be at least an acceptance 
of the grant by a majority of the corporators before 
corporate life and existence can begin. Ang. & A. 
Corp. (llth ed.), § 81; Mor. Priv. Corp., §§ 14, 17; 
Boone Corp., § 23. It seems to be well settled by the 
weight of authority that directors may hold meetings, 
have an office, make contracts, and transact a part at 
least of the general business of the corporation in an- 
other State, unless prohibited by local legislation. But 
the directors when so acting are not the corporate body, 
but its mere agents. Ang. & A. Corp., § 104; Railroad 
Co. v. Glenn, 28 Md. 287. Nordo we think it makes 
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any difference, as to the operation of this rule, that the 
named corporators, as in this case, are empowered by 
the charter to manage the affairs of the corporation, 
and to exercise all such rights as the charter grants, 
“as directors,” until others are elected. The two ca- 

ities of corporators and directors are distinot, and 
they cannot do in the latter those acts which the law 
requires them to do in the former capacity. We find 
nothing in this charter which dispenses with the neces- 
sity of its acceptance, and of organization under it, by 
them as corporators, and certainly nothing which au- 
thorizes them, even if the grant of such authority 
would in any case be valid, to do these acts in another 
State. But, while the directors may thus act as agents 
of the corporation, it has, even since the decision of the 
Supreme Court in the case of Bank v. Earle, 13 Pet. 
519, been the recognized rule of American law that a 
corporation can have no legal existence out of the 
boundaries of the sovereignty by which it is enacted; 
that it exists by force of the law, and where that ceases 
to operate the corporation can have no existence; that 
it must dwell in the place of its creation, and cannot 
migrate to another sovereignty; and that it cannot 
hold meetings, pass notes, or do any corporate acts, 
strictly so called, outside of that sovereignty. Ang. & 
A. Corp., § 104; Green Brice Ultra Vires, 442, note a; 
Boone Corp., § 66. The two cases most generally cited 
in illustration and application of this rule, are Miller 
v. Ewer, 27 Me. 509, and Freeman v. Mill Co., 38 id. 
343. We have found no subsequent case in which, 
upon the same or a similar state of facts, a different 
adjudication has been made. In Keene v. Van Reuth, 
48 Md. 184, no question as to the validity of corporate 
acts like those in the present case, done or attempted 
to be done by corporators out of the State granting the 
charter, arose or was decided. Courts have sometimes 
differed as to what are corporate acts, and what are 
acts merely of agents, the majority holding that the 
directors are merely agents, while some hold their acts 
as directors to be corporate acts, but the cases are uni- 
form in holding that the charter can be accepted and 
the corporation organized only within the limits of 
the State creating it. Nor do we see any good reason 
why this rule should not be applied and enforced when 
a proper case for its application arises, in the tribunals 
of the State in which the unauthorized acts are done 
or the suit instituted, as well as by the courts of the in- 
corporating State. The doctrine that a corporation 
must exist in the place of its creation, and cannot mi- 
grate to another sovereiguty, is so reasonable and just, 
and so firmly imbedded in our jurisprudence, that 
courts ought to have no hesitation in enforcing it. But 
it would be of little ‘practical utility, if corporators 
under an act passed by one State can leave it and go 
to another, and there accept the charter, effect an or- 
ganization, and thus bring the corporation into exist- 
ence in a diffent sovereignty, and there proceed to act 
under it until restrained by a writ of quo warranto. 
Such acts are mere usurpations of power, mere at- 
tempts to exercise authority by persons destitute of it, 
and should, in our judgment, be declared inoperative 
and void, no matter what the consequences may be, 
whenever they are, as they have been in this case, 
clearly proved, and a court is asked to grant relief toa 
suitor whose right thereto is founded upon their as- 
sumed or supposed validity. There is no rule of com- 
ity which requires one State to be made the birthplace 
of corporations chartered by another. Md. Ct. App.. 
June 24, 1885. Smith v. Silver Valley Min. Co. Opin- 
ion by Miller, J. 





CRIMINAL LAW—CONSPIRACY—INDUCING ANOTHER 
TO COMMIT CRIME.—Persons who confederate together 
to induce a saloun-keeper to give them liquor on Sun- 
day, in order that they may get the penalty allowed to 
informers, are not guilty of conspiracy. If the law pro- 





vided for the punishment of the man who, on Sunday, 
buys or drinks, at a licensed public Louse, intoxicat- 
ing liquor, then these defendants could be held to an- 
swer this indictment; but, inasmuch as the man who 
buys or drinks the liquor is not punishable, therefore 
the defendants cannot be held liable for conspiracy to 
procure beer on Sunday from the saloon-keepers 
named in the indictment. The law imposes the pen- 
alty on him who sells liquor on Sunday, or who, being 
a licensed public house keeper, permits it to be drank 
on his premises on that day. The real offense charged 
in this indictment is the conspiracy by these three de- 
fendants to induce the suloon-keeper to sell or give 
them drinks on Sunday. The further allegations, that 
drink was obtained; that it was the intention of get- 
ting the informer’s share of the penalties; and that 
suits were brought for the penalties—add no strength 
to the charge. It was not unlawful to accept the drink, 
nor to sue for the penalties. Counsel for the Common- 
wealth and for defendants agree that this is, in point 
of law, the correct view of the question. It is impos- 
sible to hold that persons are guilty in law for con- 
spiring to do an act, where the act imputed is such 
that if the intention had been consummated no offense 
would have been committed. It is not alleged that the 
defendants by furnishing a stock of liquor, or by any 
other means, instigated or furthered the illegal act of 
selling or giving away on Sunday, nor that they con- 
spired by force or threats to coerce the saloon-keepers 
to sell. The latter were free agents. They sold or gave 
away the beer because they chose to do sv. Where 
there is a confederacy, but nothing more than solicita- 
tions to an intelligent free agent to commit a crime, it 
is not indictable unless it is made so by statute. 2 
Whart. Crim. Law (8th ed.), § 2691. Chief Justice Gib- 
son, in Shannon v. Com., 14 Penn. St. 226, said that if 
confederacy constituted conspiracy, without regard to 
the quality of the act to be done, a party might incur 
the guilt of it by having agreed to be the passive sub- 
ject of a battery. Accordingly these defendants would 
not have been indictable if they had combined and 
agreed together to go to the prosecutor’s house and 
solicit and induce him to beat them. They are not in- 
dictable for having conspired to induce him to give to 
them drinks on Sunday. Penn. Sup. Ct., March 1, 
1886. Commonwealth v. Kostenbauder. Opinion per 
Curiam. 


CRIMINAL LAW—FORGERY—FICTITIOUS NAME.—The 
execution of a promissory note in the name of a ficti- 
tious person, or under an assumed name, with an in- 
tent to defraud, is forgery. The law is well settled that 
the signing of a fictitious name to an instrument with 
a fraudulent intent constitutes forgery. 8 Am. & Eng. 
Enc. Law, 457, and note; People v. Brown, 72 N. Y. 
571; State v. Hahn, 38 La. Ann. 169; Luttrell v. State, 
2 Whart. Crim. Law, § 1424; 2 Russ. Crimes, 733. As 
was said in Com. v. Costello, 120 Mass. 370: ‘The es- 
sential element of forgery consists in the intent when 
making the signature, or procuring it to be made, to 
pass it off fraudulently as the signature of another 
party than the one who actually makesit. If this in- 
tent thus to personate another exists, the instrument 
is still a forgery, even if the name affixed is actually 
the same name with that borne by the party who signs 
it. So there may be forgery by the use of a fictitious 
name, as well as by the use of a person’s own name, if 
the intent exists to commit a fraud by deception as to 
the identity of the person who uses the name.”" In 
Shepherd’s Case, 1 Leach, 226, the prisoner purchased 
some silver-ware of the prosecutor, giving in payment 
therefor a draft which heindorsed with the name “ H. 
Turner, Esq.,’’ his true name being Shepherd. The 
prosecutor testified that he gave credit to the prisoner, 
and not to the draft, the prisoner being a stranger to 
him. The jury found the prisoner guilty, and on a 
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case reversed on the question whetber, as the prosecu- 
tor had sworn that he gave credit to the prisouer and 
not to the draft, it could amount to the crime of for- 
gery, the twelve judges were unanimously of the opin- 
ion that the conviction was right; for it was a “ false 
instrument,” not drawu by any such person as it pur- 
ported to be, and the using of the fictitious name was 
only forthe purpose of deceiving. Soin Whiley’s Case, 
2 Leach, 983, stated by Mr. Russell in his work on 
Crimes, the prisoner was charged with forging a bill of 
exchange, drawn in the name of Samuel Milward, in 
payment for some goods by him purchased of the 
prosecutor. The prisoner's real name was Samuel 
Whiley, and he was a stranger to the prosecutor, who 
testified that he took the draft on the credit of the 
prisoner whom he did not know; that he presumed 
the prisoner's name was that which he had written, 
and had no reason to suspect the contrary; but that, 
if the prisoner had come to him under the name of 
Samuel Whiley, he should have given him equal credit 
for the goods, and have taken the draft from him, and 
paid him the balance, as he had done when he came 
under the name of Milward. It was left to the jury to 
say whether the prisoner had assumed the name Mil- 
ward in the purchase of the goods, and giving the draft 
with intent to defraud the prosecutor; and the jury, 
saying they were so satisfied, found the prisoner 
guilty, and, upon a case reversed, the judges were of 
the opinion that, the question of fraud being so left to 
the jury, and found by them, the conviction was right. 
So where the person accepting the instrument knew 
the prisoner only by his assumed name, it appearing 
that it was assumed for the purpose of fraud. Rex v. 
Francis, Russ. & R. 209. So where the prisoner was 
unknown to the person in whom the instrument was 
passed, who had never heard of the name assumed, 
and would have trusted the prisoner just as readily by 
his real name. Rex v. Marshall, id. 75. The authori- 
ties agree that forging in a false name, assumed for the 
purpose of concea)]ment, and with an intent to defraud 
in the particular instance of the forgery, is sufficient to 
constitute the offense. But when a party signs a name 
not hisown, but one which he has adopted, using it 
without the intent to deceive as to the identity of the 
person signing, it is not a forgery. Rex v. Bontein, id. 
260; Rex v. Peacock, id. 278. The question of intent 
is material in determining the guilt of the party 
charged, and the falsity of the instrument. It is the 
false making with an intent to defraud at which our 
statute is aimed. The term “falsely,” as applied to 
making a promissory note, in order to constitute for- 
gery, has reference not to the contract or tenor of the 
instrument, or the fact stated in the writing, because 
a note or writing containing a true statement may be 
forged or counterfeited as well as any other, but it im- 
plies that the writing is false, not genuine; fictitious, 
not a true writing; without regard to the truth or 
falsehood of the statement it contains. The note must 
in itself be false, not genuine; a counterfeit, and not 
the true instrument which it purports to be. State v. 
Young, 46 N. H. 270. A person may falsely make a 
note, yet the note be true in point of fact; or he may 
make a note which is false in fact. It is the former, 
the falsely making of the note with the intent tu de- 
fraud, which is the essential ingredient of the crime 
here charged. The falsely making of a vote in the 
name of a person, as already shown, is forgery; so is 
the falsely makiug of a note under an assumed name. 
The defendant in this case made the note, and signed 
a fictitious or an assumed name. He therefore falsely 
made it, although the fact stated in the note may be 
true. But the false making, when it was passed to 
Milner as genuine, indicated an intent to defraud, and 
brought the offense within the statute. This must 
logically be so, unless there is something in the facts 
and cireumstauces which coutradict the intent to ime 





jure or defraud. In the case of Queen v. Martin, 299 
Moak Eng. Rep. 154, relied on by defendant, the facts 
show that the prisoner, iu drawing the check, did not 
dosoin the name of, or as representing, any other 
person, real or fictitious. The check was drawn and 
uttered as his own, and it was so received by the prose- 
cutor, to whom the prisoner was perfectly well known 
as an acquaintance of twenty years’ standing, and by 
whom he was seen to sign it. Here, while the prisoner 
falsely made the check, the circumstances show that 
it was not falsely made to defraud. The prosecutor 
relied upon, and gave the credit to, the prisoner, whom 
he well knew. But when the defendant is an entire 
stranger to the party to whom the note is passed, asin 
the case at bar, the credit is the note, for when is there 
any other element of credit which the party could be 
supposed to rely upon? Mr. Milner, in dealing with 
this defendant, and making the loan to him, relied 
upon the genuineness of the note as one step in the 
transaction, and a fair and legal inference from all the 
testimony is that defendant made the note with an in- 
tent to defraud, and thereby committed the crime of 
forgery. Oreg. Sup. Ct., Dec. 16, 1890. State v. Wheeler. 
Opinion by Bean, J.- 





EVIDENCE—HEARSAY.—Declarations of a father in 
the absence of his son, that he had given certain notes 
to him, are admissible after the father’s death ina 
suit by the son on a note executed to him in renewal of 
those referred to in the declaration. The declarations 
introduced in evidence were against the interests of 
Thomas Wilkerson, aud related to a fact about which 
he possessed competent knowledge. This constitutes 
one of the exceptions to the general rule upon the sub- 
ject of heresay evidence. 1 Greenl. Ev., § 147; Royce 
v. Leaming, 72 Ind. 182. Mr. Greenleaf (vol. 1, § 148), 
in discussing the admissibility of this class of evidence 
says: ‘The ground upon which this evidence is re- 
ceived is the extreme fimprobability of its falsehood. 
The regard which men usually pay to their own inter- 
ests is deemed a sufficient security both that the dec- 
larations were not made under any mistake of fact or 
want of information on the part of the declarant, if he 
had the requisite means of knowledge, and that the 
matter declared is true.”” We cannot presume that 
Thomas Wilkerson did not possess knowledge as to 
whether he made a gift to his son James of the notes 
constituting the consideration of the note in suit, nor 
can we presume he would declare he had parted with 
his title unless such declaration was true. Ind. Sup. 
Ct., Dec. 17, 1890. Dean v. Wilkerson. Opinion by 
Coffey, J. 


INSURANCE COMPANIES—RECEIVERS—POWERS.—Thé 
receiver of an insurance company has no power, either 
by virtue of his appointment by a court of equity ora 
deed of assignment made to him by the corporation, 
or by the Revised Statutes of Illinois of 1889, chapter 
73, section 107, which authorizes the receiver of an in- 
surance company “to take charge of the estate and ef- 
fects of the company, * * * and tocollect the debts 
due and property belonging to it, with power to prose- 
cute and defend suits,” to sue stockholders for unpaid 
subscriptions to stock which has been surrendered to 
the corporation, since the receiver has no greater rights 
than the corporation itself. The only authority toim- 
peach the sale of the stock to the company being in the 
creditors of the corporation, the receiver, Ward, if he 
has such authority, must have it either because the doc- 
trine applicable to proceedings in chancery invest him 
with an agency and right to act on behalf of the cred- 
itors in that regard, or give the court of equity, by 
virtue of its inherent powers, the prerogative to so in- 
vest him, or upon the ground that the statute for the 
dissolution of insurance companies clothes him with 
the right to enforce the rights of the creditors in that 
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behalf. We understand the rule to be, that where a 
receiver is appointed for the purpose of taking charge 
of the property and assets of a corporation, he is, for 
the purpose of determining the nature and extent of 
his title, regarded as representing only the corporate 
body itself, and not its creditors or shareholders, be- 
ing vested by law with the estate of the corporation, 
and deriving his own title under and through it; and 
that for purposes of litigation he takes only the rights 
of the corporation, such as could be asserted in its own 
name; and that upon that basis only can he litigate 
for the benefit of either stockholders or creditors. In 
High on Receivers (§ 315) the rule is formulated sub- 
stantially and almost in words as stated above, except 
that the rule is qualified ip said section by the state- 
ment that when acts have been done in fraud of the 
rights of creditors, but which are valid as against the 
corporation itself, the receiver holds adversely to the 
corporation. The only authority cited as sustaining 
the qualification found in the text is the case of Curtis 
v. Leavitt, 15 N. Y. 44. That case was decided upon 
the basis of such qualification. It was assumed and 
conceded by counsel upon the argument of the case that 
the receiver succeeded to the rights of the creditors. 
It was announced in the opinion of the court, that 
“for all the purposes of the present controversy,’’ they 
would “ proceed upon this assumption.” The receiver- 
ship there in question was constituted under the statu- 
tory provisions in which were found the expressions: 
“Appoint one or more receivers to take charge of the 
property and effects of the corporation;”’ *‘the prop- 
erty that may belong to it;”’ ‘“‘are vested with all the 
estate, real and personal, of such corporation;’’ “as 
trustees for the benefit of creditors and stockholders ;” 
“deemed vested with all the real and personal estate 
of the debtor,’”’ and ** power to sue in their own name 
or otherwise and recover all the estate, debts and 
things in action belonging or due to such debtor, in 
the same manner and with the like effect as such 
debtor might or could have done if no attachment had 
been issued or trustees appointed.” Comstock, J., in 
his opinion, said: ‘‘It has been said in this, as in 
other cases, that the receiver represents the creditors 
and the stockholders, but for all the purposes of in- 
quiry into his title, he'really represents the corpora- 
tion. He is by law vested with the estate of the cor- 
porate body, and takes his title under and through it. 
It is true indeed that he is declared to be a trustee for 
creditors and stockholders, but this only proves that 
they are the beneficiaries of the fund in his hands, 
without indicating the sources of his title, or the ex- 
tent of bis powers. If then in a controversy between 
the receiver and third parties in respect to the corpo- 
rate estute, it is possible to form aconception of rights, 
legal or equitable, belonging to the shareholders as 
individuals, which the corporation itself could not as- 
sert in its own name, the receiver does not represent 
those rights. So far as the shareholders are concerned 
he can litigate respecting the fund upon precisely the 
grounds which would be available to the corporation, 
if it were still in existence, solvent, and no receiver- 
ship had been constituted. In regard to creditors, I 
should certainly incline to take the same view of his 
rights and powers under the'statutes referred to.” In 
Alexander v. Relfe, 74 Mo. 495, it was said in the opin- 
ion of the court: ‘When acts have been done in 
fraud of the rights of creditors, the receiver may liti- 
gate for their benefit, though the acts in question be 
valid as to the corporation itself, in which case he 
holds adversely to the corporation.” This language 
was wholly unnecessary to the decision of the case, 
and the only authority cited therefor was High on Re- 
ceivers, section 315, and cases cited, which we have 
meutioned and considered above. In Hyde v. Lynde, 
4N. Y. 387, it was said by Bronson, C. J.: “The re- 
covery in this case seems to have gone upou the ground 








‘that the receiver had greater rights than those which 


belonged to the company. But for most, if not for 
all, purposes, he took the place, and stands as the rep- 
resentative, of the company. He is as much bound by 
a settlement which the company was authorized to 
make as was the company itself. It would be strange 
indeed if the legal acts of a corporation did not bind 
the receiver of its effects. * * * If the settlement, 
though a lawful act in itself, had beeu made for an il- 
legal purpose, if for example, the parties had known 
that there were valid claims against the company to 
the payment of which the defendant ought to contrib- 
ute, and yet the note was given up without considera- 
tion, for the purpose of defrauding either the creditors 
or the other members of the corporation, the persons 
defrauded would undoubtedly havea remedy. But I 
do not see how the receiver could sue. It would be 
like the case of a conveyance of property for the pur- 
pose of defrauding the creditors of the grantor; which 
though void as against the persons intended to be de- 
frauded, is nevertheless valid against the grantor, and 
all who represent bim. A receiver of the effects of 
such a grantor could not avoid the grant. Neither can 
this receiver avoid asettlement which bound the cor- 
poration, though in the supposed case, it was a fraud 
upon the creditors, and other members of the com- 
pany. The person injured must sue.”” In Farnsworth 
v. Wood, 91 N. Y. 308, the court said: ‘ The rights of 
certain creditors to prosecute their claims against cer- 
tain of the stockholders never were the property of the 
corporation, nor rights of action vested in it, nor is 
there any provision of the statute which transfers 
their rights of action from the creditors to the re- 
ceiver.’’ In Coope v. Bowles, 42 Barb. 87, it was held 
that a receiver is not clothed with any right to main- 
tain an action which the parties or the estate which he 
represents could not maintain; and that he must show 
a cause of action existing in those parties, and that by 
the appointment of the court, lawfully made in a mat- 
ter where the court had jurisdiction, the power had 
been conferred on him, in his representative capacity, 
to prosecute the action. In Insurance Co. v. Hill, 60 
Me. 178, a bill in equity was brought in behalf of the 
creditors of the corporation by the plaintiffs, who were 
trustees, under a winding-up statute which gave them 
power to take charge of the estate and effects of the 
corporation, and to collect its debts, and to prosecute 
and defend suits. The defendant was a stockholder, 
director and treasurer of the company. The bill 
charged that he had illegally surrendered securities to 
stockholders; that he had illegally sold to the com- 
pany a large amount of stock, and received payment 
therefor, when he knew the company was insolvent; 
and that he had committed a variety of other acts, 
which were set out in detail, done by virtue of con- 
tracts with the company, which were alleged to be il- 
legal, fraudulent and void. A demurrer to the bill 
was sustained, and it was dismissed. It was there 
said: ‘‘ The trustees represent the corporation alone, 
and not its creditors or stockholders. * * * The 
claims of the creditors and of the stockholders, if they 
have any are, in the first instance, against the corpora- 
tion, and they have no other, except as provided by 
law. If the conduct of the corporation, its officers or 
stockholders, has been such as to give other remedies 
to the creditors, such may properly be pursued in their 
own names. So far as their rights are iu question, they 
must be vindicated by themselves, and not by others 
in their behalf.” In Waterhouse v. Jamieson, 2 Paters. 
(Scotch) 1812, and L. R., 2 II. L. Se. 29, Lord Westbury 
said before the House of Lords: “I take it to be quite 
settled that the rights of creditors against the stock- 
holders of a company, when enforced by a liquidation, 
must be enforced by him in right of the company. 
What is to be paid by the shareholders is to be recov- 
ered in that right. What is due to the company is 
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that only which is in fact recoverable by the company. 
The liquidator therefore standing in the place of the 
company, the question is, has he a right to impeach 
the memorandum, set aside the articles, reduce the 
certificate and recover, in right of the company, that 
which the company could not for one moment, as 
against a bona fide shareholder, be entitled themselves 
to recover? I entirely adopt, in few words, what fell 
from my noble and learned friend [Lord Cairns] in the 
caseof In re Duckworth, L. R., 2 Ch. 578, where my 
noble and learned friend used these words: ‘The 
liquidator represents the creditors only because he 
represents the company, and through the company the 
rights of the creditors are to be enforced.’ * * #* 
Could the company recover against him? If there had 
been no winding-up order, the question would not 
have admitted of a moment’s doubt, and the winding- 
up order does not place the liquidator in a better posi- 
tion against the sharebolder than the company were 
in.”’ In the same case, Lord Chelmsford said: ‘It is 
contended on the part of the respondent, that under 
the winding-up order, the liability of the appellant is 
entirely changed; that it is competent to the official 
liquidator, who it is said, represents not only the com- 
pany, but also the creditors of the company, to show 
that the company was founded on mispresentation ; 
that the allegation in the memorandum and articles of 
association that £100,000 had been paid was false; that 
the statement on the register of £100 having been paid 
on the appellant’s shares was also false; and that the 
liquidator is therefore entitled to make calls upon the 
appellant to the extent of £100, not actually, but 
only nominally, paid on each of his shares. Upon ex- 
amining the Companies’ Act of 1862, I find nothing to 
warrant the assertion that the powers of the liquidator 
are as extensive and searching into the constitution of 
a company as is there alleged. He is appointed for the 
purpose of assisting the court in the winding up of a 
company, but in all his proceedings he appears to be 
merely substituted for the company.”’ In Leifchild’s 
Case, L. R., 1 Eq. 231, John and Robert Claypole con- 
veyed a patent right to the British and Foreign Cork 
Company, aud received shares of paid-up stock there- 
for. No money was paid. A portion of these shares 
was afterward transferred to Leifchild. It was con- 
tended that the transaction was a fraud on creditors, 
and the liquidator applied to have Leifchild’s name 
put upon the list of contributors, it being claimed that 
the shares transferred to him were not paid-up shares. 
It was held that the right of creditors was only to get 
payment of their debts from those shareholders who 
were liable to contribute to the payment, and that the 
holders of paid-up shares were not liable to so con- 
tribute. It was further held that it was not necessary 
to inquire whether the creditors could obtain any re- 
lief by bill in chancery. Defendants in error cite 
yumerous cases in which it has been decided that a re- 
ceiver could bring suit to set aside a transaction which 
was binding upon the person or corporation over whose 
estate he was appointed. Almost all of the cases cited 
by defendants in error fall in one or another of the 
four classes following: ‘‘ Where the receiver by force 
of some statute can act for the creditors; where the 
act complained of was ultra vires, and not binding 
upon the corporation; where the receiver was ap- 
pointed in a proceeding prosecuted by creditors, which 
was supplemental to execution, and the receiver had 
the rights of the creditors at whose instance and to se- 
cure whose claims he was appointed; and where the 
receiver was suing for property or assets that belonged 
to the debtor. With the law of such cases we have no 
fault to find. To analyze and examine the various 
cases cited would unduly expand the proportions of 
this opinion, and would accomplish no useful purpose. 
We do not wish to be understood as saying that there 
is no conflict in the authorities in regard to the’ mate 


penne} 
ter under consideration; but we think the decided 
weight of authority sustains the rule in respect to the 
powers of receivers, where there has been no en 
ment of their powers by legislative enactment, that 
they have such rights of action only as were Possessed 
by the persons or corporations upon whose estates they 
administer. A receiver is the right hand and creature 
of the court of equity, and he has such powers as are 
conferred upon him by the order appointing him, and 
the course and practice of the court. It will hardly be 
claimed however that the Court of Chancery, even with 
allits inherent powers, is authorized, in the absence of 
legislative sanction, to clothe its receiver with power 
to seize aud enforce a property right which belongs 
only to parties who are not before the court, nor ask- 
ing its assistance. Ill. Sup. Ct., Oct. 31, 1890. Repub. 
lic Life fms. Co. v. Swigert. Opinion by Baker, J. 
Scholfield, J., dissenting. 


LANDLORD AND TENANT— INJURY TO PREMISES — 
ACTION.—(1) A tenant who negligently causes a barn 
to fall by putting into it a weight apparently and in 
fact excessive, is liable_ex contractu for a breach of an 
implied agreement to use it in a tenant-like manner. 
This was something more than a mere omission, which 
would constitute permissive waste. It was a positive 
unreasonable act, of a kind likely ‘to cause injury to 
the plaintiff's property. Such an act which results in 
damage is voluntary waste on the part of a tenant who 
is guilty of it. A tenant at will who commits volun- 
tary waste is liable to his landlord in an action of tres- 
pass quare clausum. His act terminates his right as a 
tenant, and entitles the landlord to treat him as a tres- 
passer in doing it. Starr v. Jackson, 11 Mass. 519; 
Lienow v. Ritchie, 8 Pick. 235; Daniels v. Pond, 21 id. 
367; Lothrop v. Thayer, 1388 Mass. 473. A tenant at 
will, as well as a tenant for life or for years, is under 
an implied agreement to use the premises in a tenant- 
like manner, and not by his voluntary act unneces- 
sarily to injure them. While this agreement does not 
include an obligation on the part of a tenant at will to 
repair defects resulting from the action of the ele- 
ments, or from a reasonable use of the premises, or 
from an unavoidable accident, it creates a liability in 
an action on contract for a wrongful act in violation 
of it. 1 Add. Cont. (8th ed.) 383; Holford v. Dunnett, 
7 Mees. & W. 348; United States v. Bostwick, 94 U.S. 
53, 66. (2) The acceptance of rent by the plaintiff for 
the full term was not necessarily a waiver of their 
right to recover damages for a breach of this contract. 
Tt was merely evidence for the consideration of the 
jury upon the question whether there was a waiver. 
A liability in damages for an act of this kind may well 
be euforced in an action of contract, notwithstanding 
that the rent bas been fully paid. Mass. Sup. Jud. Ct., 
Jan. 7, 1891. Chalmers v. Smith. Opinion by Knowl- 
ton, J. 


MUNICIPAL CORPORATION — CUTTING OFF WATER— 
LIABILITY.—A city authorized by statute to furnish 
water to its inhabitants to be paid for by them, which 
has received from a householder payment in advance 
for water to be furnished, is liable in damages in an 
action at law for cutting off his supply, because his 
predecessor in title had not paid the water rent for the 
preceding year. It is argued that after payment for the 
water, the defendant had only a revocable license to use 
it, and that the city violated no legal right in depriving 
him of it. I1t is also suggested that the city is merely 


performing a public service, and that the rates paid for 
water by individuals are special taxes, and that there 
is no contract or obligation on the part of the city to 
furnish water after a payment, other than the public 
duty which it owes to all its inhabitants, and that the 
plaintiff's remedy, if any, is by a writ of mandamus, to 
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water supplied by cities and towns to their inhabit- 
auts, under our statutes, is in a broad sense, furnished 
for public use, and that the constitutional authority to 
tax the people for this purpose is found in this fact. 
But while the right rests upon the general benefit to 
the community for having water for uses in which 
everybody has an interest, and from the existence of a 
supply accessible to the whole public, from which 
every individual may obtain water for his private use, 
cities and towns may, under statutes authorizing them 
to furnish water to their inhabitants, make reasonable 
contracts with individuals to supply them with water 
fora price to be paid. These contracts should not be 
inconsistent with the performance by the municipality 
of its general public duty, nor exceed the reasonable 
limits which may be reached in the performance of 
that duty. The general expenses of providing a supply 
of water, and the general benefits to the municipality 
from the uses of water which are strictly public, are 
paid for by general taxation of the inbabitants. There 
are no special benefits for which special assessments 
are made growing out of the introduction of the water. 
Special payments are made by individuals only when 
they are supplied with water at their request; and 
then only for what is furnished, and for the time that 
itisfurnished. While these may be called special as- 


_ gessments for the use, by individuals, of particular 


privileges, which are part of a general provision for all 
the people, it seems to be more consistent with the 
nature of the transactions to consider them as pay- 
ments of the price of a commodity, sold under a gen- 
eral authority to provide for the public, and to sell 
upon request, in a reasonable way to the persons who 
constitute the public. Tindley v. Salem, 137 Mass. 171, 
172. That the defendant might, under the statute of 
1855, chapter 435, section 3, make reasonable express 
contracts with all the water takers in the city, as a 
convenient mode of supplying water, and collecting 
pay for it, seems clear. The language which we have 
quoted from the statute implies that payment is to be 
made of the price of what is furnished, and that in the 
absence of an express contract, or of any regulation fix- 
ing the mode of collecting payment, there would bean 
implied contract on the part of one receiving water fur- 
nished by the city at his request, to pay for it the price 
established. In Stock v. City of Boston, 149 Mass. 410, 
it was assumed, both by the counsel and the court, un- 
der a similar statute, that the city of Boston, having 
complied with the request of an applicant to deliver 
water by pipes at his greenhouse, and presumably hav- 
ing been paid for it, was under a contract to continue 
the delivery. The exceptions do not give the ordi- 
nances and regulations in full, but from the statute, 
and such ordinances as appear, a majority of the court 
are of opinion, that upon the application by a property- 
owner to the city for a supply of water at his house for 
areasonable time, and the acceptance of his applica- 
tion, and a receipt from him of payment in advance 
for the water, the city is under an implied contract to 
continue to furnish it during the term in the manner 
that the statute contemplates, so far as it can be done 
by a reasonable effort to perform the duty to the pub- 
lic, and to individuals, which it has assumed. If no 
such contract were implied, still we think that the city 
owes him a duty beyond the public duty which it as- 
sumes by proceeding under the statute. For the pur- 
poses of this case it may be conceded that the duty of 
acity to furnish water on equal terms to all its inhab- 
itants is general and public, and that for the breach 
of it, no action at common law will lie in favor of an 
individual. But the receipt of his money, in payment 
for water which he asks for, is impliedly aun under- 
taking todo for him as an individual a particular 
thing, in which no one else has any interest, and it 
then becomes the duty of the city to do it not only in 
the performance of its public duty to furnish water 








for the use of all the people in the aggregate, but in the 
performance of the particular undertaking to furnish 
him with water for his private use. This undertaking, 
founded in part on a consideration moving from him, 
imposes a special obligation solely for his personal 
benefit, and creates a liability at common law for neg- 
lect of the duty. The principle is analogous to that 
which enables one disturbed by a public nuisance to 
maintain a private action, in certain cases, for special 
damages, which he suffers as an owner of property. 
Wesson v. Iron Co., 13 Allen, 95. Mass. Sup. Jud. Ct., 
Jan. 6, 1891. Merrimack River Savings Bank v. City 
of Lowell. Opinion by Knowlton, J. 


RAILROADS—NEGLIGENCE—DOG ON TRACK.—A rail- 
road company is liable in damages to the owner of a 
dog, which is killed while trespassing upon the track, 
by the willful or intentional negligence of an engineer, 
or by his failure to exercise ordinary care and skill to 
prevent the injury. The court, having defined negli- 
gence, instructed the jury that the defendant would 
be liable if its employees willfully and intentionally in- 
creased the speed of the train and killed the dog; or, 
if they failed to use the care persous of ordinary pru- 
dence would ordinarily use to prevent killing the dog, 
under the same circumstances, etc., the defendant 
would be liable. The jury were also told that the de- 
fendant would not, because its employees saw the dog 
on the track, be required to stop the train, but to use 
such reasonable care as was before defined, and, if the 
circumstances reasonably justified the belief that the 
dog would get out of the way, the employee had the 
right to act on such presumption until it appeared 
that the dog would be struck, unless the train was 
stopped or slackened, and if it did not so appear in 
time to stop or slacken the train, defendant would not 
be liable. “If, on the other hand, in the exercise of 
reasonable or ordinary care,,they would have discov- 
ered in time to prevent the collision that the dog 
would be struck if the train was not stopped or slack- 
ened, and if they failed to use proper care to stop the 
train or failed to use the proper care before defined to 
prevent the accident, and in consequence thereof the 
dog was killed, then defendant would be liable.”” The 
latter portion of the charge is assailed by the follow- 
ing assignments: (2) The court erred in submitting to 
the jury, substantially, that it is the duty of a railway 
company to stop its trains under all circumstances, if 
necessary, to prevent the killing of a dog, and this, 
too, regardless of whether the dog is a trespasser, and 
regardless as to the duties and exigencies of the situa- 
tion as to the movements of the train itself. (3) The 
court erred in charging the jury that defendant was 
liable for negligence, meaning ordinary negligence, in 
the killing of the dog. We do not think the charge is 
obnoxious to the criticism contained in the assign- 
ments, when it is considered in connection with the 
paragraph preceding it, relating to the same subject. 
Concede the appellee was a trespasser, and guilty of 
negligence in going on the track with his dog, that 
fact would not relieve appellant of the exercise of or- 
dinary prudence aud care to prevent injury to his dog. 
Under such facts it would seem that, upon the plain- 
est principles of reasoning, if appellant could have used 
the ordinary prudence and care defined by the court 
to have prevented the injury, and did not do so, and 
the failure to use it caused the damage, the appellee 
should recover. Tex. Sup. Ct., Oct. 28, 1890. St. Louis, 
A. & T. Ry. Co. v. Hanks. Opinion by Hobby, J. 


STATUTE OF FRAUDS — PARTNERSHIP TO DEAL IN 
LAND.-~A valid contract of partnership for the pur- 
pose of speculating in realestate may be made by parol. 
It is contended by respondent at the outset of this case 
that the agreement of the parties, if a contract of part 
nership, being for a partnership to deal in real estate, 
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is void under the statute of frauds, because not in 
writing. This question has been much discussed by 
the courts, and there is considerable conflict in the ad- 
judged cases. On the one hand it is claimed that a 
parol agreement for a partnership to deal in lands 
would be within the statute which provides that no 
“estate or interest in real property * * * can be 
created, transferred or declared otherwise than by 
operation of law, or by a conveyance or other instru- 
ment in writing, subscribed by the party creating, 
transferring or declaring the same.’’ 1 Hill Code, §781. 
And ‘to this effect is the case of Smith v. Burnham, 3 
Sum. 435. On the other hand there are many author- 
ities which bold that such an agreement is not within 
the statute, for the reason that the real estate is 
treated in equity as personal property for all the pur- 
poses of partnership. Dale v. Hamilton, 5 Hare, 369; 
Essex v. Essex, 20 Beav. 449; Chester v. Dickerson, 54 
N. Y.1. The question is ably and exhaustively exam- 
ined in Dale v. Hamilton, and the conclusions reached 
by the vice-chancellor in that case seem to us to be 
supported both by reason and authority. The general 
doctrine is there laid down that a partnership agree- 
ment between A. and B. that they shall be jointly in- 
terested in a speculation for buying, improving for sale, 
and selling lands may be proved without being evi- 
denced by a writing signed by, or by the authority of, 
the party to be charged therewith within the statute 
of frauds; and such an agreement being proved, A. or 
B. may establish his interest in land, the subject of the 
partnership, without such interest being evidenced by 
any writing. In Chester v. Dickerson itis said: ‘* Most 
of the conflict in the authorities has arisen in contro- 
versies about the title to the real estate after the dis- 
solution of the partnership or the death of one of the 
partners. But suppose two persons, by parol agree- 
ment, enter into a partuership to speculate in lands, 
bow do they come in conflict with the statute of 
frauds? No estate or interest in lands has been 
granted, assigned or declared. When the agreement 
is made, no lands are owned by the firm, and neither 
party attempts to couvey or assign any to the other. 
The contract is a valid one, and in pursuance of this 
agreement they go onand buy, improve and sell lands. 
While they are doing this, do they not act as partners, 
and bear a partnership relation to each other? Within 
the meaning of the statute, in such case, neither con- 
veys or assigns any land to the other, and hence there 
is no conflict with the statute. The statute is not so 
broad as to prevent proof by parol of an interest in 
lands. It is simply aimed at the creation or convey- 
ance of an estate in lands without a writing.”’ In 
Knott v. Knott, 6 Or. 146, Watson, J., in discussing 
this question, says: ‘* While there is a conflict in 
the authorities, many of the courts having followed 
the decision in Smith v. Burnham, we regard the doc- 
trine laid down in Dale v. Hamilton as better adapted 

to the course of business in this country, where mer- 
cantile, manufacturing and various other partnerships 
are necessarily compelled, in the course of their busi- 

ness, the investment of their capital and the collection 

of debts due them, to become the owners of real prop- 
erty.” While the case just referred to was not a 
partnership formed for the purpose of dealing in real 

estate, the decision shows the tendency of this court 

to follow Dale v. Hamilton rather than Smith v. Burn- 

ham. Froma careful examination of the authorities, 

we are of the opinion that a valid coutract of partner- 

ship for the purpose of speculating in real estate may 

be made by parol. Traphagen v. Burt, 67 N. Y. 30; 

King v. Barnes, 109 id. 267; Richards v. Grinnell, 63 

Iowa, 44; Treat v. Hiles, 68 Wis. 344; Wallace v. Car- 

penter, 85 Ill. 590; Holmes v. McCray, 51 Ind. 358; 

Newell v. Cochran, 41 Minn. 374; Black v. Black, 15 Ga. 
449; Coward v. Clanton, 79 Cal. 23; Meagher v. Reed, 


——$<$— 
24 Pac. Rep. 681. Ore. Sup. Ct., Dec. 1, 1890. Flower 
v. Barnekoff. Opinion by Bean, J. 


TAX—EXEMPTION OF PHOTOGRAPHERS.— Although 
the Constitution exempts from a license tax those who 
are engaged in a mechanical pursuit, it does not folloy 
that a photographer comes within the immunity. The 
term *‘ mechanical’ isemployed to indicate that the 
business, calling or occupation in view must be one 
which cannot be utilized unless resort is had to the 
use of some machinery, or instrument of force, or ap- 
pliance of power, in aid of manual work, in some phys. 
ical undertaking, in which the intervention or inter. 
action of asuperior mind is not required; in other 
words, the expression meaus that the occupation must 
be one by which the object realized is not dependent 
for its confection on the exertion of a controlling in. 
tellect, but rather on the adaptation of some helping 
mechanism,or use of some auxiliary tool or instrument, 
In New Orleans v. Bayley, 35 La. Aun. 545, the court 
held that one who wasa plasterer, and employed others 
of the same class, was engaged ina mechanical pursuit, 
and declared him exempt from the payment of license. 
Iu the quite recent case of Theobalds v. Conner, 42 La, 
Aun, ——, the court said that the framers of the arti- 
cle intended to relieve from license those who are en- 
gaged, from day to day, in the performance of manual 
labor, and thus in mechanical pursuits. ‘ Photog. 
raphy ”’ is defined as ‘‘ the science which relates to the 
action of the light on sensitive bodies, in the produc- 
tion of pictures by the fixation of images and the like.” 
Webst. Dict. It is also said to be “‘ the art’ of produo- 
ing images of objects by an application of chemical 
change produced in certain substances by the action 
of light, or more generally, by radiant energy.” Cen- 
tury Dict. A polite or liberal art is that in which the 
mind or imagination is chiefly concerned, as poetry, 
music and painting. A useful or mechanical art is 
that in which the hands and body are more concerned 
than the brain. A painter is defined to be one who 
represents the appearance of natural or other objects, 
ov a surface, by means of colors. There may, and 
surely there does, exist a marked and honorable dif- 
ference between a painter and a photographer, though 
they both be artists, as more dexterity is required in 
the former than in the latter. Some painters enjoy 
a celebrity to which photographers cannot aspire. 
Certainly in both painters and photographers, the hand 
and the sense of sigbt are controlled by an unusual ex- 
ertion of a superior intellect, which to direct and ac- 
complish properly, must be distinguished and actuated 
by a rare knowledge, ability and practice not found in 
or acquired by first comers. The revord contains an 
elaborate statement or scientific description of the 
various processes followed in the making of pictures 
by photography. They may be or uot correct, and 
they may not be the only ones; but as the statement 
or description was satisfactory to the parties, and was 
acted upon by the lower court, it may be taken as 4 
proper exposition of the matter. It covers more than 
two long pages, and might have been still more de- 
tailed. It is impossible to read it, and give the matter 
a moment’s reflection, without remaining under the 
irresistible impression that quite exceptional knowl- 
edge and skill are required to understand the appa- 
ratus and the modus operandi, and to operate with it 
and its accessories. It takes special aptitudes to un- 
derstand all that has to be known regarding the cam- 
era, the lenses, the adjusting screws, the sensitized 
plates, the posing of the subject, the arrangement of 
the light, the adjustment of the camera, the insertion 
of the plate-holder, the exposure of the plate, the re 
flection of the rays of light on the subject, the concen- 
tration of the lenses to a focus on the plate, the chem! 





cal changes in the substance spread on the plate, the 
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resulting image, the subsequent transfer of the plate 
to the dark chamber, for development and fixation by 
chemical process. It appears that after the develop- 
ment of the image, the plate is left to dry, and a proof 
print is made and submitted for approval. It is next 
varnished and retouched witb a metallic pencil, to re- 
move the hard lines, subdue the shadows, and make 
the picture a pleasant one. The printing is made on 
prepared and sensitized paper, by exposing the plate 
jn contact to the strong rays.of thesun. The pho- 
tographer sensitizes the paper himself by placing the 
albuminized side in contact with a solution of nitrate 
ofsilver. Then the paper is dried and exposed in a 
closed receptacle to the fumes of ammonia, and cut to 
the required size. When the printing is completed, the 
printings are washed and chemically treated, so as to 
fix the printed image on them. The prints are next 
pasted on cards of the proper size and thickness, and 
the picture is mounted. It is afterward dried and 
lubricated, with a mixture, and passed through the 
burnishing machine, consisting in a pair of heated 
jron rollers which subject the picture to pressure, after 
which it is ready for delivery. It is worthy of note 
that it is not pretended that all this is accomplished 
by the spontaneons action of the apparatus, for evi- 
dently the process can be and is actually gone through 
only by the agency of the photographer, who, to ope- 
rate successfully, must necessarily be, and prove him- 
self, 2 most intelligent artist, calling into activity, not 
only his hands, senses and body, but also and chiefly, 
in order to control them, his scientific aptitudes and 
superintending mind. It strikes common sense that 
the defendant is not an automaton, but is one who, 
practicing a science or a liberal art, is a scientist, 
or an artist, although of an inferior grade. The 
science or art which he practices is not a useful or 
mechanical science or art, but at least a liberal and po- 
lite art, scientific to a quite considerable extent, the 
practice of which is made efficient and valuable, only 
by knowledge and skill as the result of some science, 
observation, combination and experimentation, not 
readily acquired. It is to be observed that the act of 
the Legislature takes in “‘ photographers’’ expressly. 
It must therefore be inferred that the General Assem- 
bly did not consider them as coming within the con- 
stitutional exception. La. Sup. Ct., Dec. 1, 1890. City 
of New Orleans v. Robira. Opinion by Bermudez, C. J. 


WATER AND WATER-COURSES — GAS WELLS—FRESH 
AND SALT WATER. — Where a natural gas company 
drills its well, with full knowledge of the geological 
formation, and neglects to exercise reasonable care to 
avoid the destruction of the wells of fresh water in the 
neighborhood by the mingling of salt water with the 
fresh streams, which is plainly to be anticipated, but 
may be avoided by reasonable precautions, and as a 
result of such negligence a well is destroyed, the owner 
has a right of action against the company for damages. 
It is evident that the question does not relate to the 
right of an owner of land to use it or to develop its 
resources in a lawful and proper manner. Such right 
May as a general proposition be conceded. If the 
owner or lessee of the Mueller farm had dug a well 
upon it, and the water percolating the soil had collected 
in it, leaving some neighboring well or wells dry, the 
owner, being in the exercise of a legal right in the 
usual and proper manner, would not be liable to his 
neighbor for the loss of his well. If the farm was un- 
derlaid with coal or other mineral, and as a conse- 
quence of mining in the usual and proper manner, the 
movement of the water in the soil or gravel should be 
averted so that it should find its way into the mine to 
the injury of the owners of wells and springs in the 
neighborhood, no action will lie against the owner of 
the mine. Wheatley v. Baugh, 25 Penn. St. 528; Halde- 
man v. Bruckhart, 45 id. 514. If in raising the mine 


Water to the surface for purposes of drainage, a sur- 





face stream is corrupted and rendered. unfit for use, 
those affected thereby cannot recover damages. Coal 
Co. v. Sanderson, 113 Penn. St. 136. The question in 
this case relates not to the right but to the manner of 
its exercise. The defendant had a right ‘to drill in 
search of natural gas, but it was bound to exercise this 
right in areasonable manner, and with due regard 
to the rights of others. In its search for gas it had to 
drill through nearly ten thousand feet of the earth’s 
crust with its successive layers of strata of rock, 
gravel, slate and other substances, and their veins 
of water, fresh and salt. In the ordinary course 
of drilling, these veins of water had to be cased 
out of the well, and the jury have found on abund- 
ant evidence that at a small additional expense, 
by a'process well known and easily applied, and in 
more or less frequent use throughout the oil and gas 
districts of Pennsylvania, they might have been kept 
from mingling, and the wells in the neighborhood 
saved thereby. If so, then the maxim sic utere non 
alienum ledas applies, and the defendant is liable, not 
because it has necessarily injured the plaintiffs in the 
exercise of its owni legal right, but because it has in- 
jured them unnecessarily by the neglect of such rea- 
sonable precautions as might and should have been 
taken to protect them. According to the testimony, 
this gas well was drilled with the knowledge of the 
fact that salt water was to be encountered; that it 
could be confined to its own bed; that if it was not 
the ‘‘whole neighborhood would be spoiled;’’ and 
that there were many wells near by in the borough 
of Glenfield to be affected by their want of care 
of itin this particular. Yet no effort whatever was 
made to shut off the salt water, or to avoid the de- 
struction of the wells which it was practicable to save. 
The ground of the defeudant’s liability is negligence— 
the want of reasonable care, under the circumstances, 
for the rights of others. This was plainly ruled when 
the case was here one yearago. Collins v. Gas Co., 131 
Penn. St. 143. We then said if the injury was plainly 
to be anticipated, and was easily prevented by the ex- 
ercise of reasonable care at a reasonable cost, the plain- 
tiff was within the exception recognized in all the 
cases from Wheatley v. Baugh down to the present 
time, and was entitled to recover. Penn. Sup. Ct., 
Jan. 8, 1891. Collins v. Chartiers Valley Gas Co. 
Opinion by Williams, J. 


WILL — DEVISE BY WIFE — RIGHTS OF HUSBAND.— 
The right of the husband to a life-estate in the lands 
of the wife at her death cannot be devised by her will, 
made by the consent of the husband in writing. Since 
the Married Woman’s Act there is no estate by curtesy 
initiate, but at her death, issue having been born, es- 
tate by the curtesy devolves on the husband. Colgan 
v. Pellens, 48 N. J. Law, 32. At common law a mar- 
ried woman was incapable of devising lands. Her 
capacity to make such devise is now regulated by stat- 
ute, which precludes her from disposing by will of any 
interest or estate in real property to which her hus- 
band would be entitled by law at her death. The right 
of the husband to life-estate at the wife’s death be- 
came vested, aud could not be divested in any mode 
that would not be efficacious to pass a fee-simple. If 
the fee bad been in the husband, | think no one would 
suppose that a devise by the wife, with the husband’s 
assent under seal, would pass the title to her devisee. 
The doctrine of estoppel cannot be invoked to over- 
ride our statute concerning wills. That statute pre- 
scribes the mode in which a will shall be executed to 
pass real estate. The proposition in this case is to 
pass the estate of the husband by a will not executed 
in any form by himself, but by the will of a third per- 
son. A devise can operate only upon the estate of the 
devisor. No form of consent can make it effective to 
dispose of the estate of another. A devise takes effect 
only on the death of the devisor, but here the effect is 
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to convey the real estate of A. by the will of B., and 
to make it operative in the life-time of A. Admitting 
the devise of the wife to be effective, we must concede 
that a devise by a third person, with like assent of the 
husband, Would be of equal force. Such a mode of 
passing title to lands will find no support in any ad- 
judicated case under the common law. No case has 
been found in which it is even suggested. It is equally 
devoid of any statutory authority to uphold it. The 
case of Beals v. Storm, 26 N. J. Eq. 372, relied upon in 
the court below, is without support. At the time that 
opinion was rendered, the effect of such a testamentary 
disposition of real estate was not involved in the cause. 
The case of Silsby v. Bullock, cited by the chancellor 
from 10 Allen, 94, rests upon express legislation. The 
Massachusetts statute provides that the will of a mar- 
ried woman devising her separate real estate shall not 
operate to impair or destroy her husband’s right as 
tenant by the curtesy without his written assent. The 
Massachusetts court held that with the husband’s as- 
sent, the wife had an unrestricted right to dispose of 
her lands as if she were a feme sole. Our statute ex- 
pressly provides “‘ that such interest or estate shall re- 
main and vest in the husband in the same manner as 
if such will had not been made.’’ The estate of the 
husband must therefore be regarded as unimpaired, 
until he executes a conveyance which at common law 
will be effective tu pass his title. His joining with the 
wife in her life-time in a deed would bar his estate, for 
in that case the wife would not die seized. But a mere 
consent to a will was not competent to divest the es- 
tate of the husband, or to enlarge the estate of the 
wife. N. J. Ct. Err. & App., Nov. 20,1890, Middleton 
v. Steward. Opinion by Van Syckel, J. 
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NOTES. 


HE recent trial of Richardson v. Davis will remind 
anecdote-mongers of the old story of the man who 
was being thrown from the gallery of the Theatre Royal, 


Dublin: ‘ Don’t waste him,” cried a voice, ‘‘ kill a 
fiddler with him.”’ Only in the case tried before Mr. 
Justice Grantham the man was not thrown with the 
intent of hurting anybody. Plaintiff and his wife went 
one evening to a music-hall and seated themselves un- 
der a net spread across the auditorium; and into this 
net a gymnast walking on the wire dropped a man 
whom he was carrying in his arms. The falling body 
hit plaintiff on the nose. He was afterward very ill 
and his eyesight was affected. The jury gave him £45 
damages. It was pleaded for the defeuse that the plain- 
tiff had been repeatedly warned not to stand up, but 
that he had persisted in doing so, and had thus been 
himself a contributory to the accident which befell 
him. Such an argument obviously could not hold 
water. Ethically the mere dropping of the man into 
the net was an offense contra bonos mores. The stupid 
idea was to create an impression among the audience 
that the man had been accidentally dropped, and con- 
sequently to cause alarm. The net was safe enough, 
no doubt; but had it broken and the dropped man 
been killed, would not the wire-walker have been lia- 
ble to an indictment for manslaughter? It may be 
granted that to hit aman with a man is occasionally 
justifiable and even necessary. Turn over Flaxman’s 
wonderful outline illustrations of Homer— he drew 
them in Rome and got but a guinea apiece for them — 
and you will find that the herpes of the “Iliad” fre- 
quently assaulted each other with each other, although 
it must have required considerable gymuastic training 
for a valiant Greek to seize an equally valiant Trojan 
by one ankle, swing him around, and bang another 
Trojan with him. Then again does not Captain Mar- 
ryat tell us in ‘“‘ Peter Simple” how, when the hero 
and his friend O' Brien escaped from the French prison 
they took refuge in the branches of a tree iu the forest 
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of Ardennes, and au inquisitive gendarme happening 


to be standing under the tree, O’Brien dropped upon 
him and killed him? But there was no necessity for 
the wire-wailker to drop the man into the net. It wag 
a piece of stupidly sensational tomfoolery which might 
have ended fatally.— George Augustus Sala in Mun. 
chester Evening News. 


Some time ago Sir James Mackintosh, a most cool 
and dispassionate observer, declared that, taking a 
long period of time, one innocent man was hanged in 
every three years. The late Chief Baron Kelly stated 
as the result of his experience, that from 1802 to 1840, 
no fewer than twenty-two innocent men had been sen- 
tenced to death, of whom seven were actually executed. 
These terrible mistakes are not confined to England. 
Mittermaler refers to cases of a similar kind in Ireland, 
Italy, France and Germany. In comparatively recent 
years there have been several striking instances of the 
fallibility of the most carefully constructed tribunals, 
In 1865, for instance, an Italian named Pelizzioni was 
tried before Baron Martin for the murder of a fellow- 
countryman in an affray at Saffron Hill. After an 
elaborate trial he was fuund guilty and sentenced to 
death. In passing sentence the judge took occasion to 
make the following remarks, which should always be 
remembered when the acumen begotten of a “ sound 
legal training’’ and long experience is relied on asa 
safeguard against error: ‘ In my judgment it was ut- 
terly impossible for the jury to have come to any other 
conclusion; the evidence was about the clearest and 
most direct that, after a long course of experience in 
the administration of criminal justice, I have ever 
known. * * * [am as satisfied as I can be of any 
thing that Gregorio did not inflict this wound, and 
that you were the person who did.” The trial was 
over. The home secretary would most certainly, after 
the judge’s expression of opinion, never have inter- 
fered. The date of execution was fixed. Yet the un- 
happy prisoner was guiltless of the crime, and it was 
ouly through the exertions of a private individual that 
an innocent man was saved from the gallows. A fel- 
low-countryman of his, a Mr. Negretti, succeeded in 
persuading the real culprit (the Gregorio so expressly 
exculpated by the judge) to come forward and ac- 
knowledge the crime. He was subsequently tried for 
manslaughter and convicted, while Pelizzioni received 
a free pardon. Again in 1877, two men named Jack- 
son and Greenwood were tried at the Liverpool As- 
sizes for a serious offense. They were found guilty. 
The judge expressed approval of the verdict, and sen- 
tenced them to ten years’ penal servitude. Subse- 
quently fresh facts came to light, and the men received 
afree pardon. Once more, in 1879, one Habron was 
tried for the murder of a policeman. He was found 
guilty and sentenced to death. Au agitation fora re- 
prieve immediately followed. The sentence was com- 
muted to penal servitude for life. Three years after, 
the notorious Peace, just before his execution for the 
murder of Dr. Dyson, confessed that he had committed 
the murder for which Habron had been sentenced. 
With these incidents fresh in our minds, let us turn 
once more to St. Giles and St. James, and listen to the 
indignant words of Douglas Jerrold: ‘Oh, that the 
ghosts of all the martyrs of the Old Bailey—and though 
our professions of faith may make moral antiquarians 
stare, it is our invincible belief that the Newgate 
Calendar has its black array of martyrs; victims to 
ignorance, perverseness, prejudice; creatures doomed 
by the bigotry of the council table, by the old haunt- 
ing love of blood as the best of cures for the worst of 


| ills — oh, that the faces of all these could look from 


Newgate walls! That but for a moment, the men who 
stickle for the laws of death as for some sweet domes- 
tic privilege might behold the grim mistake, the 
awful sacrilegious blunder of the past, and seeing, 
make amendments for the future.—Fortnightly Review. 
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CURRENT TOPICS. 


HERE was a thorough discussion of the report of 
the Judiciary Commission before the judiciary 
committees jointly on Wednesday of last week. 
Commissioners Danforth, Hornblower and Frost ap- 
peared in favor of the report, and Mr. N. C. Moak, 
Surrogate Weller of Queens County, and Irving 
Browne against it. It is a significant fact that not 
a lawyer outside of the commission appeared to say 
a word in favor of the report. Mr. Hornblower op- 
posed any increase of the membership of the Court 
of Appeals because he seemed to think there were 
not so many more lawyers in the State as able as the 
present judges, and because he thought the court 
should not exist for ‘‘the despatch of business,” but 
for the purpose of rendering the law certain. He 
would erect it into a sort of judicial legislature, but 
why he should seek to restrict its legislation to so 
few classes of cases we cannot understand. Inas- 
much as the great mass of litigation would never 
arrive there its enactments would have a limited 
value. Judge Danforth thought a more numerous 
court, sitting in sections, would fail to preserve har- 
mony of decision and command respect. But why 
seven should not command respect in one chamber 
because there are seven more in another, we cannot 
comprehend. Mr. Frost said the present judges 
unanimously oppose any increase, which everybody 
knows, just as everybody knows that if they had de- 
sired an increase the Commission would have has- 
tened to recommend it. This is the poorest reason 
producible, for what the people are looking for is 
not the relief or gratification of the present judges 
but the relief of the suitors of the State. Mr. Frost 
also made an unfortunate admission when he said 
he never had applied in vain for leave to appeal, and 
that the provision for leave would be amply effect- 
ual. Now if the judges are going to grant leave 
whenever they are asked, the limitation of appeals 
will be futile. The insertion of that clause is a con- 
fession of weakness. If as is argued, in most cases 
the unanimous decision of a General Term ought to 
be sufficient, why not let it so stand, and why grant 
any leave to go further? Mr. Moak ‘‘ knocked the 
stuffing out” of this notion, by showing how four 
General Terms could decide one way unanimously, 
and these four suitors could not appeal; but the 
fifth might decide the other way, or the same way 
with a dissent, and then that suitor could appeal, 
and the Court of Appeals might reverse the four, 
and affirm or reverse the fifth, as the case might be, 
and thus the State would have denied justice to A, 
B, C and D, and done it to E. Mr. Moak made 
an exhaustive oral argument and submitted a very 
careful and cogent written one. Mr. Acker’s As- 
sembly resolution, drawn by Mr. Moak, submitting 
& constitutional amendment providing for fifteen 


Voi. 43 — No. 14. 


judges, five to constitute a quorum (three, on ques- 


tions of practice), is all that is necessary and is the 
only solution of the problem. Not one of the Com- 
missioners could give any valid or comprehensible 
reason for putting their provision into the Constitu- 
tion; the Legislature is competent to deal with the 
subject so far as any thing is proposed by the Com- 
mission concerning the Court of Appeals. Under 
the Acker resolution, the judges can sit as they 
shall determine — in sections simultaneously or con- 
tinuously by terms. It seems to us that the latter 
way would be the better, and more apt to pro- 
duce harmony, but this is an unimportant con- 
sideration. As between the two schemes there 
ought not to be a moment’s hesitation, and unless 
the Legislature prefer to drop the matter to await 
the action of a constitutional convention, it is to be 
hoped that they will give the people an opportunity 
to vote on Mr. Acker’s resolution. 


The bar of Troy, N. Y., not only has a poet and a 
historian, but it has a theologian. In former days, 
Mr. John B. Gale filled this office, and strewed this 
diocese with the dissevered members of our good 
Bishop Doane in a pamphlet war on the highly im- 
portant subject of one’s right to marry with his de- 
ceased wife’s sister. Mr. Gale’s mantle has fallen on 
Mr. George B. Wellington, one of the most brilliant 
of the juniors of the bar in this part of the State. 
We have the best of reasons for personally knowing 
that his legal training was excellent, and he also 
enjoyed (or at all events received) the advantages 
of a thorough theological education both at home 
and abroad. He has been “ answering Mr. Inger- 
soll” in a public lecture at Troy. We do not believe 
much in the use or policy of ‘‘ answering Ingersoll.” 
It advertises him. There has been too much of it 
done. He was conclusively answered a hundred 
years ago, Of course he makes Christian people 
very impatient. So it makes one impatient to walk 
past our capitol on any day, windy or still, and be 
caught in the eddies which are raised by that great 
structure, and first be blown against in the face 
until one comes almost to a stand, and then in the 
back until one’s pace is accelerated in avery undig- 
nified manner ; but there is no use in “ answering” 
or swearing. So the great and durable structure of 
Christianity has raised up illogical, glib and shallow 
‘*blowers” like Ingersoll, but they don’t do any hurt 
and are only too glad to be answered. Mr. Welling- 
ton however appears to be a reasonable religionist, 
and has answered his antagonist very temperately 
and for the greater part very conclusively. A little 
vague perhaps in the matter of the miracles — we 
should like to demand a bill of particulars, It seems 
that infidels as well as Christians have their for- 
geries, and nothing could be neater than Mr. Wel- 
lington’s exposure of one as follows: 

“*T do not suppose any one imagines that Christian- 
ity depends upon the accuracy of the story of Adam 
and Eve, or upon its antiquity, or upon its being copied 
from Indian material. For those who now insist upon 
the literal exactness of that story as a true origin of 





mankind go beyond what even orthodoxy requires 
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But I desire to call your attention to the statement of 
Mr. Ingersoll that the story of creation, written in In- 
dia about four thousand years before Genesis, is more 
beautiful than that contained in Genesis. It is astory 
of Brabma’s creating Adami and Heva and placing 
them on the island of Ceylon. I think it is more beau- 
tiful than that of Adam and Eve, for there is a touch 
of modern chivalry aud manliness and appreciation of 
the nobility of woman that was entirely unknown to 
the ancients and that cannot be found in any of the 
early myths, whether you look to Aryan or Semitic 
sources. And the reason for this strange fact is that 
the Hindu story is a forgery, written in the nineteenth 
century, as is well known to Sanskrit scholars.”’ 

As we have remarked on previous occasions, what 
the world, especially lawyers, want, is a reasonable 
religion. They do not want to attend church, 
and be told, as many of our leading lawyers were 
told very recently in this city, that they will go to 
hell, no matter how good they are, unless they 
believe in a certain dogma, which the speaker con- 
ceded not to be taught in the Scriptures except by 
implication (and a most unnecessary and illogical 
implication), and which he then proceeded to define 
in a way which would have subjected him to burn- 
ing to death three centuries ago! Lawyers are more 
apt to be influenced by the statement, recently made 
in the same ‘pulpit, that no useful invention ever 
originated in any but a Christian country. In short, 
speaking for ourselves, we prefer our law fixed and 
our religion ‘‘ elastic ” and capable of growth. 


Is a wife the slave and prisoner of her husband? 
If she does not want to live with him, can he com- 
pel her? It seems strange that these questions can 
be seriously asked in these days, but they have just 
been asked and judicially answered in England. A 
man whose wealthy wife refused to live with him, 
obtained a “decree for restitution of conjugal 
rights,” by virtue of which he violently seized his 
wife as she was leaving church, and confined her in 
his house. An indignant crowd surrounded the 
house day and night, to prevent further abduction, 
and in the hope of rescuing her, and failing in an 
effort to prevail upon the police to make a forcible 
entry, applied to the Queen’s Bench for a writ of 
habeas corpus to compel the husband to produce his 
wife in court. The court refused the writ, holding 
that if she was ill-treated she had a remedy in an 
application for protection. Her friends then carried 
the case to the Court of Appeal, which directed 
that she be restored to her liberty, and that she be 
allowed to choose her own residence. Two of the 
judges expressed the opinion that the husband 
at common law never had the right to imprison or 
forcibly seize his wife. This seems rather opposed 
to the following views of the Law Journal on the 
subject : 

“In connection with the recent so-called ‘abduc- 
tion’ of a wife by her husband, it may be well to point 
out that it is the law of this country that a husband 
has the right to all his wife’s time, and to direct her 
manner of life and her associates, and, if she refuses to 
submit to his orders, he can legally confine her to his 
house, from which she cannot be released by hubeas 
corpus. See ‘Chitty on Contracts’ (12th ed.), p. 241, 
citing Jn re Cochrane, 8 Dowl. P. UC. 631, decided in 1840; 





and an earlier case of Winsmore v. Greenbank: (1746), 
Willes, 577, in which an action by a husband against a 
third person for ‘harboring’ his wife was held to lie, 
No doubt the Legislature in 1884, by the Matrimonial 
Causes Act (47 & 48 Vict., chap. 68), interposed to pre- 
vent the enforcement by imprisonment of a decree for 
restitution of conjugal rights, but the power of the 
court to make the decree still survives, with results 
affecting property as provided in the act. The Married 
Women’s Property Act is concerned with property 
alone, and the municipal rights of a married woman 
are merged in those of her husband, as was pointed 
out by Lord Chief Justice Cockburn in Regina vy. Ad- 
wald, 41 Law J. Rep. Q. B. 173. In Regina v. Mead, 2 
Ken. 279—a case in which John Wilkes endeavored to 
obtain repossession of his wife by hubeas corpus—Lord 
Mansfield held good a return to the writ that Mrs. 
Wilkes was living apart under a separation deed, but 
laid down the law that, where a husband has not 
waived his right be such a deed, ‘he has a right to seize 
his wife wherever he finds her.’ ” 

We are inclined to believe that in this country, if a 
wife will not live with her husband, his only remedy 
is to be rid of her or cut off her supplies. He cer- 
tainly cannot compel her to work for him, either 
here or in England, nor to submit to sexual inter- 
course. These matters are all ruled on the wife's 
side here. Thus, in the recent case of a newly 
married St. Louis pair, the bridegroom insisted 
upon kissing his bride in the train, during the wed- 
ding journey. When the latter objected, and re- 
fused to go any further, the affectionate husband 
kept her trunks, Then she obtained a writ of re- 
plevin, but the husband, it appears, became discon- 


sulate, and his wife, softened by his tears, forgave him. 


One of the meanest things that Congress ever did 
was to refuse to the widow of Mr. Justice Miller a 
year’s salary. It is understood that this great and 
good man died comparatively poor, and it is reported 
that a female member of his family has been ap- 
pointed to a government clerkship, in order that she 
may support the family. This is a brutal piece of 
business. The amount which this country owes to 
the deceased jurist is incalculable. He might have 
retired four years ago and drawn $40,000, as a pen- 
sion, and during the same period he might easily 
have earned from $200,000 to $400,000 as a practi- 
tioner. He might have amassed a handsome fortune 
without stirring outside his office. But his lofty 
and conscientious nature led him to deny himself 
this privilege (at the solicitation of the bar, it is 
said), and he died poor, at the post of duty. Wall 
street has in a very honorable manner provided for the 
family of Secretary Windom, and now it behooves 
Congress to provide for the female members of the 
family of one who did more and better for his 
country than a score of treasurers, Certainly his 
family deserve a pension as richly as the family of 
a deceased soldier. 





NOTES OF CASES. 





N Rouse v. Catskill, ete., Steamboat Co., 59 Hun, 80, 
it was held that asteamboat, navigating a river, 
is not a ‘‘ building or premises,” within the Civil 
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Damage Act. Learned, P. J., said: ‘‘In examining 
this question we must notice that the act of Little 
in selling liquor to the deceased was an unquestion- 
ably lawful act, and that the act of the defendant 
in permitting Little to occupy the bar, with knowl- 
edge of his intent, was also unquestionably lawful. 
Astatute then which exposes an innocent defendant 
to possible liability for damages by reason of a law- 
ful act should not be extended beyond its evident 
meaning. The word ‘build’ is derived from the 
word ‘bold,’ meaning a dwelling. A building is 
defined to be ‘a structure in the nature of a house 
built where it is to stand.’ Murray’s Dictionary. 
‘As commonly understood, a house for residence, 
business or public use, or for shelter of animals, or 
storage of goods.’ Century Dictionary. And very 
generally, though not always, the idea of a habita- 
tion for the permanent use of man, or an erection 
connected with his permanent use is implied in the 
word ‘building.’ Bouvier defines the word as ‘an 
edifice erected by art and fixed upon or on the soil, 
composed of different pieces of stone, brick, marble, 
wood or other proper substance, connected together, 
and designed for permanent use in the position in 
which it is so fixed.’ A building isa part of the 
land. One would not call atent a building. As 
said in one case of the word building: ‘In its 
broadest sense it can mean only an erection intended 
for use and occupation as a habitation, or for some 
purpose of trade, manufacture, ornament or use con- 
stituting a fabric or edifice, such as a house, a store, 
achurch, a shed.’ Tuesday v. Gay, 13 Gray, 311. 
A vault for the interment of the dead, although 
above ground, is not a building under the statute 
against burglary. People v. Richards, 108 N. Y. 137. 
Whether it would be a building under this statute 
we need not inquire. But we are confident that it 
would be a great misuse of language to speak of a 
steamboat as a building. If one were to say that he 
saw a building floating down the river with many 
people in it, he never would be thought to mean a 
vessel. A vessel is not fixed in the earth, and does 
not form a part of the land. Even when fastened 
to the shore it would not pass by a conveyance of 
the land. And though, in some exceptional cases, 
buildings may be removed from the land, still the 
prevailing idea is that of permanence. The cases 
cited by plaintiff under the criminal law of England, 
as to burglary, speak of permanent buildings, not 
of vessels. So in our own statutes it was deemed 
necessary to declare that the word ‘ building,’ as 
used in the chapter on burglary, includes a radway 
car, vessel, etc. Penal Code, § 504. So also in 
regard to the crime of arson. §493. From these 
sections it may be inferred that, without such de- 
finition of the word, a vessel would not be included. 
We next come to the word ‘premises.’ The word, 
in its legal use, orginally described the first of the 
eight parts of a deed, viz., all which preceded the 
habendum. The object of this part of the deed was 
to rightly name the feoffer and feoffee, and to com- 
prehend the certainty of the lands to be conveyed 
by the feoffment. Coke Lit., 6a. It isvery easy to 








see how from this meaning of the word it came to 
designate the lands. A large part of the portion 
of the deed thus named was taken up with the de- 
scription of the lands. Hence the word ‘ premises,’ 
in the latter part of the deed, was used as meaning 
the lands only, as, for instance, ‘ the above-described 
premises.’ In this way the word has come into 
general use with the meaning, lands; affording an 
instance, among many others, of the tendency to use 
a general and indefinite word, rather than one of 
precise and definite meaning. But the word, how- 
ever loosely used in this way, always means land 
and the building thereon. It is not applied to 
vessels. The plaintiff cites cases from Alabama 
where parties were convicted of selling liquor to be 
drunk, on the premises, although the land on which 
it was drunk was not their own. Whether the 
convictions were correct or not is immaterial on the 
present point. Premises certainly meant land of 
some one. Nor is there any thing in the language 
of the statute in question which should change the 
views above expressed. It speaks of renting or 
permitting the occupation of any building or prem- 
ises. These are words which, in ordinary use, 
are applied to the renting or permitting the occupa- 
tion of land. ‘Rent’ is a profit out of lands and 
tenements. To rent is to grant the right to occupy 
lands, paying a certain sum therefor. It is true that 
in a loose way ‘renting’ may be used for ‘hiring.’ 
But certainly it would be extending the meaning of 
the word in this statute to make it applicable to 
vessels.” 


In lonia County Savings Bank v. McLean, Supreme 
Court of Michigan, February 27, 1891, it was held 


| that a voluntary transfer by an insolvent debtor to 


his wife and daughter of an insurance policy on his 
own life, taken out by him for the benefit of his 
estate before incurring debts, is void as to his cred- 
itors, and is not protected by the act which allows 
one to insure his life for the benefit of his wife and 
children free from the claims of creditors, The 
court said: ‘‘'This policy was property, a chose in 
action, and up to the time of its assignment it was 
the property of Alexander McLean just as certainly 
and effectually as a promissory note payable ten 
years from date, or upon the happening of a certain 
event, was his property. Creditors had a right to 
rely upon that as one of his assets. For seventeen 
years he had done nothing to indicate that this pol- 
icy was for the sole benefit of his wife and daugh- 
ter, any more than the accumulation of other prop- 
erty was for their benefit. The law of this State 
exempts certain property for the benefit of the fam- 
ily. Beyond this, all of a man’s property, when he 
is living, and of his estate, when dead, belongs first 
to his creditors, and must be applied to the pay- 
ment of his debts. It is the inflexible duty of the 
courts to see that his property is thus appropriated. 
The question involved is one purely of law, not of 
sentiment. That in the present case the applica- 
tion of the firmly-established rule may result in 
taking from the heirs all the property of the estate, 
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not exempt by law, for the benefit of creditors, 
affords no excuse for not applying the rule, In the 
next case, there may be poor creditors to suffer and 
rich heirs attempting to retain the property. In 
either case the law is the same, and must be inflex- 
ibly applied. * * * A life insurance policy 
being property, it follows that its assignment must 
be governed by the same rule as that of other prop- 
erty. The assignment of a policy is not within the 
statute. Alexander McLean did not insure his life 
for the sole benefit of his wife and daughter. He 
insured it for the benefit of his estate, in which his 
creditors were to be interested. The argument is 
not sound, that because he could insure his life un- 
der this statute for the benefit of his wife and 
daughter, therefore he can assign a policy which 
was not taken out for their sole benefit, and thus 
place it beyond the reach of creditors. The dis- 
tinction between the two is obvious. He might 
have transferred this, like any other property, to his 
wife or children without consideration, when solv- 
ent; but when, being insolvent, he transferred it 
without a valuable consideration, it was subject to 
the payment of his debts, and the assignment was 
void. If the defendants are correct in their con- 
tention a holder of an endowment policy for $50,000 
might, a few days before it becomes due, assign it 
to his wife or children, to the exclusion of his cred- 
itors. Such a transfer cannot, in my judgment, be 
sustained upon either legal or equitable principles. 
The law recognizes no distinction in the transfer of 
a debtor’s property. Whatever is his, subject to his 
control, is his property for all intents and purposes; 
and in the absence of statutory provisions, all trans- 
fers made by him must be governed by the same 
tule. It is of no consequence that Alexander 
McLean might at any time during his life have sur- 
rendered this policy, for its cash value or otherwise. 
or that he might have converted any of his property 
into cash, and taken out insurance directly for the 
benefit of his wife and daughter. The statute gave 
him that right. But this question must be deter- 
mined by what he did do, not by what he might 
have done.” 


In Metcalf v. Sweeney, Supreme Court of Rhode 
Island, January 28, 1891, testator devised $12,000, 
to be divided between ‘‘ such servants as shall be in 
my employ at my death.” C., who was employed, 
and present when he died, had for several years 
been employed as a laundress, and to assist the 
other servants, sometimes two days out of the week, 
and sometimes not employed at all, having the right, 
when not employed, to serve elsewhere. She was 
trusted by testator, usually going to his summer 
house in advance to prepare it for occupancy, and 
during one summer had charge of his city house. 
Held, that she was not a servant within the mean- 
ing of the will. The court said: ‘‘The other ser- 
vants contend that Mrs. Crosby is not entitled to 
share with them in the bequest, because she was not 
regularly and continuously in Mr. Steere’s employ. 
They cite Townshend v. Windham, 2 Vern. 546. 
There the Duke of Bolton, by his will, bequeathed 





| as follows: ‘Item. I give and bequeath unto such 











of my servants as shall be living with me at the time 
of my. death one year’s wages;’ and the lord keeper, 
holding that stewards of courts were not entitled, 
said: ‘Stewards of courts, and such who are not 
obliged to spend their whole time with their mas- 
ter, but who may also serve any other master, are 
not servants within the intention of the will; but I 
will not narrow it to such servants only that lived 
in the testator’s house, or had diet from him.’ The 
point of this decision was not that stewards of 
courts were not servants, within the legal mean- 
ing of the word, when employed, but that they 
were not servants ‘within the intention of the 
will,’ because they were ‘not obliged to spend 
their whole time with their master,’ but might 
‘also serve another master.’ The case is clearly in 
point for the servants here who cite it. The coun- 
sel for Mrs. Crosby cites Bulling v. Ellice, 9 Jur. 
936, when a farm bailiff was held to be a servant 
within the meaning of a will by which the testator 
gave one year’s wages to each of his servants in his 
service at his death who should have lived with him 
five years. The bailiff had been in the testator’s 
service twenty-eight years, having rent free on the 
home farm, receiving a yearly salary, and being all 
the time in service, though with his master’s per- 
mission he took pupils to instruct in agriculture. 
The case seems to us to be entirely consistent with 
Townshend v. Windham, since the bailiff did spend 
his whole time in his master’s service. We do not 
doubt that Mrs. Crosby was, in the legal sense of 
the word, Mr. Steere’s servant while she was actu- 
ally rendering service for him at either of his houses; 
but the question is whether she was such within the 
meaning of the will — i. e., to use his own words, a 
servant ‘in my employ at my death,’ It appeared 
in evidence that Mrs. Crosby had an assistant hired 
in to help her in the work she was doing at the time 
of Mr. Steere’s death. Such assistant was for the 
time as much Mr. Steere’s servant as she; but 
the assistant makes no claim to share in the be- 
quest, and her claim could .not be allowed if she 
did. Why could it not be allowed? Because she 
was not then a servant in Mr. Steere’s employ, 
within the intention of his will, Because the words 
‘such servants as shall be in my employ at my 
death’ import, by clear intendment, by reason of 
their testamentary character, something more than 
casual employment for a day or a job; for when we 
go back in thought to Mr. Steere’s act, and the na- 
ture of his act, when he wrote these words, we see 
that he must have had something else in mind, 
namely, a more permanent service. The question 
is whether the service rendered by Mrs. Crosby 
comes up to the requirement. We are far from put- 
ting her on a footing with the person just referred 
to. There are many considerations that weigh in 
her favor. But while we feel the force of them, our 
mind still stops short of the conclusion that she is 
one of those who are entitled to share in the be- 
quest. It seems to us that the service rendered by 


her lacks the continuity, the fixity and permanence of 
relation that is needed to give validity to the claim.” 
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COVENANTS—RUNNING WITH THE LAND— 
PRIVITY. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
JAN. 22, 1891. 
MyaoatTT vy. COoE.* 

Defendant and his wife joined in a deed of her real estate 
with covenants of warranty. The plaintiff, who was the 
mortgagee of one who succeeded to the estate of defend- 
ant’s grantee by mesne conveyances, and who was evicted 
under a title paramount to that of defendant’s wife, 
brought an action against defendant alone on the cove- 
nants. Held, that defendant was in law a stranger to the 
title, and his covenant did not run with the land, and that 
as there was privity neither of estate nor contract between 
the parties, he was not liable. 


PPEAL from a judgment of the General Term of 
the First Judicial Department affirming a judg- 
ment entered on a decision of the Special Term. On 
the 15th day of February, 1856, Ebenezer L. Roberts 
acquired through Charles Leech, a referee, an unin- 
cumbered estate in fee-simple in the premises de- 
scribed in the complaint, and to secure the payment 
of $5,500 of the purchase-price, executed and delivered 
on that day a mortgage on the premises to Leech, as 
referee, which was duly recorded on the next day, and 
became the first lien. May 15, 1856, Ebenezer L. Rob- 
erts and his wife conveyed the premises in fee-simple, 
subject to said mortgage, to William Tasker, who on 
the same day executed and delivered a mortgage on 
said premises to secure the payment of $1,800 to 
Ebenezer L. Roberts, which was duly recorded on the 
next day, and became the second lien. October 1, 
1856, Tasker conveyed the premises in fee-simple to 
Ephraim H. Howell, by a deed dated that day, which 
recited a consideration of $12,000, that it was subject 
to the first mortgage, but made no reference to the 
second mortgage, and contained covenants of seizin 
against incumbrances of warranty and for further as- 
surance. This deed was duly recorded December 4, 
1856. September 18, 1857, Ebenezer L. Roberts began 
an action against William Tasker, the mortgagor, 
Ephraim H. Howell (then the owner of the fee) and 
Cecilia A. Howell, his wife, to foreciose his said mort- 
gage. The summons was duly and personally served 
on William Tasker and Cecilia A. Howell, but before 
it was served on Ephraim H. Howell, and on the 19th 
of October, 1857, he disappeared, and for some months 
it was believed that he had left the State. In Novem- 
ber, 1857, the summons was ordered served upon him 
by publication, and the statutory requirements were, 
in form, complied with. Howell had not left the State, 
but committed suicide (as was discovered in March, 
1858) on the 19th of October, 1857. He died intestate, 
seized in fee of said premises, and left five infant chil- 
dren, who were his heirs at law, and a widow. Feb- 
ruary 17, 1858, a judgment of forclosure and sale was 
entered in this faction, and March 13, 1858, the lands 
were sold and assumed to be conveyed under said 
judgment to Ebenezer L. Roberts. These proceedings 
were had in ignorance of the fact that Howell was 
dead. Roberts recorded his deed, took possession un- 
der it, and July 15, 1858, he paid off the first mortgage 
for $5,500, and assumed to convey the premises to Al- 
mira S. Coe by a deed which she duly recorded, and 
she immediately entered into possession of the prem- 
ises thereunder, and continued therein until April 12, 
1867, when in consideration of $18,500, she assumed to 
convey the premises to Nancy Fisher, by a warranty 
deed, in which George S. Coe, her husband, joined. 
By this deed Almira S. Coe and George S. Coe jointly 
covenanted (1) that Almira S. Coe was seized of the 
premises; (2) that she had good right to convey them; 
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(3) that the premises were unincumbered; (4) that the 
grantee should quietly enjoy the premises; (5) that 
they would give further assurance; (6) that they, 
their heirs and representatives, would forever warrant 
and defend the grantee, her heirs and assigns, against 
all persons lawfully claiming or to claim the same. 
The grantee recorded her deed, and entered into pos- 
session thereunder, and December 21, 1869, assumed 
to mortgage the preniises to the plaintiffs to secure the 
payment of $15,000, which mortgage was duly re- 
corded. Onthe 19th of April, 1871, Nancy Fisher as- 
sumed to convey the premises in fee to one Henry W. 
Fuller, who entered into possession under his deed, 
and remained therein until November 11, 1874, when 
he assumed to convey said premises in fee to Clara B. 
Leavitt, who entered into possession under her deed. 
In 1878, the heirs at law of Ephraim H. Howell recov- 
ered the land by an action in ejectment, and ousted 
Clara B. Leavitt. Thereafter the plaintiffs began an 
action against Nancy Fisher, Charles J. Fisher, ber 
husband, Henry W. Fuller, Clura B. Leavitt and 
James M. Leavitt, her husband, for the foreclosure of 
their said mortgage for $15,000, which resulted in a 
judgment of foreclosure June 5, 1879, and pursuant to 
this judgment, the premises were assumed to be sold 
and conveyed August 14, 1879, to the plaintiffs for 
$2,000, that being the highest sum bidden at the sale. 
Dunning v. Leavitt, 85 N. Y. 30. In November, 1879, 
the judgment of ejection was opened, and the plain- 
tiffs in this action were allowed tocomeinand defend, 
and on the 27th of January, 1884, a judgment was en- 
tered in the ejectment action against these plaintiffs, 
which was affirmed by the Court of Appeals April 29, 
1884 ( Howell v. Leavitt, 95 N. Y. 617), and May 10, 1884, 
the judgment of the Court of Appeals was made the 
final judgment of the court of original jurisdiction. 
The plaintiffs never, at any time, had possession of 
the premises. January 3, 1884, Almira S. Coe died, 
and in November of that year this action was begun 
by Sarah M. Mygatt and Angeline E. Darling, surviv- 
ing trustees, against George S. Coe, to recover the 
amount of the mortgage given by Nancy Fisher to the 
plaintiffs, with interest thereon from May 1, 1878, on 
the ground that the covenants of seizin for quiet en- 
joyment and general warranty were broken. Thecase 
was tried before the court without a jury, which or- 
dered a judgment for the plaintiffs for the amount due 
on the mortgage for principal and iuterest. 


Sidney S. Harris, for plaintiffs, respondents. 
W. S. Cogswell, for defendant, appellant. 


Fouurtt, C. J. Mrs. Fisher, had she been evicted 
and brought her action in the lifetime of Mrs. Coe, 
could have recovered her damages of this defendant, 
because he had covenanted directly with her, under 
his seal, that he would indemnify her for the damages 
sustained by an eviction. Though Mrs. Coe died be- 
fore this action was begun, the question of the liabil- 
ity of a surviving joint contractor (Risley v. Brown, 67 
N. Y. 160; Randall v. Sackett, 77 id. 480) is not raised 
by the record, and it was conceded on the argument 
in this court that it does not appear whether the de- 
fendant received the whole or any part of the consid- 
eration of the deed. Mrs. Coe having no title when 
she conveyed to Mrs. Fisher, the covenants of seizin 
and of right to convey were broken by the delivery of 
her deed, and became choses in action, which were not 
transferred to the subsequent grantees, or in other 
words, these covenants did not run with the land. 
Greenby v. Wilcocks, 2 Johns. 1; Abbott v. Allen, 14id. 
248; McCarty v. Leggett, 3 Hill, 134; Mott v. Palmer, 1 
N. Y. 564; Chapman v. Holmes, 10 N. J. Law, 20; 2 
Dart Vend. (6th ed.) 881; Rawle Cov. (5th ed.), §§ 69, 
202. +The plaintiffs must recover, if at all, fora breach 
of the covenants of warranty and of quiet enjoyment. 
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The important question in this case is whether cove- 
nants of warranty and of quiet enjoyment, entered 
into jointly by the owner of the fee and a stranger to 
the title, run with the land as against the stranger, 
and are available in favor of a subsequent grantee, 
who holds no assignment of the cause of action arising 
from the breach. Had the plaintiffs been able to allege 
and prove a deed in which the defendant and his wife 
had assumed to grant, and had they delivered posses- 
sion of, the premises described, and had covenanted 
that they were lawfully seized, had good right to con- 
vey, and that they would forever warrant and defend, 
the plaintiffs might, by the aid of the doctrine of es- 
toppel, have prevented this defendant from proving, 
and the court from finding, that he never had any 
title, estate or interest in the land. But the parties 
agreed and the court found that Roberts assumed to 
convey the premises to Almira S. Coe. The plaintiffs 
alleged, which the defendant did not deny, and proved 
that the defendant and his wife covenanted that she 
was lawfully seized of an absolute and indefeasible es- 
tate of inheritance in fee-simple in the premises, and 
had good right and lawful authority to convey them. 
Our attention is called to the finding that the de- 
fendant and his wife joined in a deed purporting 
to convey the land in fee-simple to Nancy Fisher. 
This finding is not inconsistent with the findings 
and facts admitted, already referred to. It is not 
therein found that this defendant assumed to con- 
vey any estate in the premises, nor is it found 
that he covenanted that he or they were seized of 
and had a right to convey the premises; nor can we 
infer such a fact in the face of the allegation in the 
complaint that Mrs. Coe assumed to have the entire 
title to the premises, and in legal effect, that the de- 
fendant was a stranger to it. Facts admitted by the 
pleadings have the same force as facts found. If the 
facts found and admitted are inconsistent, the appel- 
lant is entitled to rely upon those most favorable to 
bim. It is unfortunate that the deed which fixes the 
rights of these parties is not contained in the case; but 
if a new trial is had this defect will be remedied, 
and the exact connection of this defendant with the 
conveyance will be made clear. There are three man- 
ners of privities, viz.: (1) Privity in case of estate 
only ; (2) privity in respect to contract only ; (3) privity 
in respect to estate and contract together. 2 Sugd. 
Vend. *714; 4 Cruise Dig. *376; 2 Green|. Cruise, 458. 
The term ‘‘ privity in estate’’ denotes mutual or suc- 
cessive relationship to the same rights of property. 
Stacy v. Thrasher, 6 How. 44-59; Greeul. Ev., §§ 189, 
523; Big. Estop. (5th ed.) 347. ‘‘There is a certain 
privity between the grantorand grantee of the land. 
It is not the privity arising upon tenure, for there is 
no fiction of fealty annexed. It is however the same 
sort of privity which enables the grantee of a pur- 
chaser to maintain an action upon the covenants of 
title given to his vendor; and it is moreover a privity 
of the same nature with that which obtains between 
the grantor and grantee of terms for life and for 
years."" Van Rensselaer v. Hays, 19 N. Y. 68, 91. 
There was no mutual relationship between the de- 
fendant and Nancy Fisher or her grantees, nor was 
there any successive relationship between him and 
Nancy Fisher or her grantees. It is not necessary that 
privity of estate, within the meaning of the feudal law 
—mutuality—should exist between the covenantor and 
the covenantee or his successors in interest to carry a 
covenant of warranty to subsequent grantees (Van 
Rensselaer v. Read, 26 N. Y. 558, 574, 575); but unless 
there is either mutuality or succession of interest, this 
covenant will not run with the land. In this State, 
privity of estate, within the meaning of the law of 
tenure, seldom arises except between lessor and the 
successors of bis lessee, or when the covenantor retains 
a reversionary interest in the land conveyed. Under 
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the facts found there was no privity of estate, actual 
or assumed, between the defendant (the covenantor) 
and Nancy Fisher (the covenantee), only a privity by 
contract. The defendant having no estate, title or in- 
terest in or possession of the land conveyed, there 
could be no privity in estate between him and Nancy 
Fisher; and not having covenanted or represented 
that he had an estate, he cannot be estopped from 
showing that he had none. The only privity which 
existed between the defendant and Nancy Fisher wag 
by contract, which is insufficient to carry the benefit 
to subsequent owners of the property to which the 
covenants relate. 

In Slater v. Rawson, 1 Metc. 450, the defendant as- 
sumed to convey one hundred and thirty acres of land 
by a deed containing covenauts of seizin and war- 
ranty. The plaintiff succeeded to the estate of the de- 
fendant’s grantee through several mesne conveyances, 
but was evicted from twenty-two acres under a title 
which was paramount to that of the defendant. In 
an action to recover damages for the breach of the 
covenants it was held, that it appearing that the de- 
fendant had neither title nor possession, his covenant 
of warranty did not attach to the land, and run with 
it to subsequent grantees, and that the plaintiff could 
not recover. Upon the retrial the jury found that the 
defendant was in and delivered possession of the land 
when he conveyed; and it was held (6 Metc. 439) that 
seizin was a sufficient estate to attach the covenant to 
the land, and carry it to subsequent grantees, who 
could sustain an action for its breach. This rule is 
recognized in other cases. Fowler v. Poling, 2 Barb. 
300; 6 id. 165; Beddoe v. Wadsworth, 21 Wend. 120; 
Moore v. Merrill, 17 N. H. 75. 

In Nesbit v. Montgomery’s Ex’rs, 1 ‘Tayl. (N. C.) 82, 
reconsidered and affirmed, Conf. Rep. 318, one Cran- 
ston conveyed land to Mary Montgomery, then under 
age, who afterward became the wife of Arthur New- 
man, the consideration for the conveyance being paid 
by Hugh Montgomery, the father of Mary. Some 
years after, Hugh Montgomery, in consideration of 
£60 paid to him for the use of his daughter, conveyed 
the premises to one McConnell, covenanting for quiet 
enjoyment and for further assurance, to be executed 
by Mary when she should become of age. McConnell 
afterward conveyed one-half of the land to the plain- 
tiff, who, being evicted by Mary Newman (formerly 
Mary Montgomery), sued Montgomery’s executors. A 
verdict was rendered for the plaintiff; but a motion 
to arrest the judgment was made, on the ground that 
the covenants in the deed from Hugh Montgomery to 
McConnell were covenants in gross, and did not run 
with the land to McConnell’s grantee. Taylor, J., in 
speaking for the court, said: ‘* From the whole of this 
case it may be laid down asa rule, without any excep- 
tion, that a covenant torun with the land and bind 
the assignee must respect the thing granted or demised, 
and that the act covenanted to be done or omitted 
must concern the lands or estate conveyed. But when 
it appears upon the face of this declaration that the 
defendant’s testator, who sold the lot, neither had nor 
pretended to have any title to it; that on the contrary, 
Mary, his daughter, had the complete seizin under the 
deed from Cranston; that the testator having con- 
veyed no title to McConnell, the plaintiff could conse- 
quently derive none from him--it may be asked, what 
is there to create any privity between these parties? 
* * * The maxim transit terra cum onere presup- 
poses a transfer of the land, and when that actually 
takes place it forms the medium of a privity between 
the assignees. Unless therefore we make a presump- 
tion against the plain statement in the declaration, the 
title of this lot never ceased to be in the daughter, 
Mary, from the time Cranston conveyed tu her. Sup- 
pose the father and mother had entered into the cove- 
nauts contained in the deed by a separate instrument, 
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unaccompanied with any conveyance of the land, no 
one would pretend that an assignee should take the 
benefit of such a contract. Then can the case be mate- 
rially altered by annexing these covenants to a deed 
of bargain and sale, which, being a conveyance under 
the statute of uses, transfers only what the bargainor 
might rightfully convey? For the declaration shows 
that rightfully he could convey nothing. If one man 
covenants that another shall quietly enjoy or obtain 
a conveyance of an estate which is owned by a third, 
this binds the covenantor and his executors or admin- 
istrators to the covenantee, but cannot extend to the 
assignees of the latter. Norcan I conceive that the 
law is differeut where a man sells an estate and makes 
the same covenants, provided it appears upon the dec- 
laration that he had no right. In both cases the privity 
is wauting which forms thejbasis offreciprocal remedies 
to the parties.” 

Webb v. Russell, 3 T. R. 393, arose out of the fol- 
lowing facts: William Stokes, being possessed of a 
term having some eighty years to run, mortgaged it to 
Richmond Webb as security for the payment of a 
debt. At this time, by the law of England, the entire 
legal estate of the mortgaged premises vested in the 
mortgagee. October 26, 1780, George Russell leased 
the premises for eleven years, from Stokes aid Webb, 
and agreed to pay to Stokes, the owner of the equity 
of redemption, or to his assigns, the annual rent of 
£200, and to keep the premises in repair. In 1781, 
Sarah Webb, the plaintiff, acquired the estate of the 
mortgagor and mortgagee, and brought an action against 
Russell for the recovery of rent due, and for damages 
for breaking the covenant to repair. The defendant 
demurred to the declaration. It was held, Lord Ken- 
yon speaking for the court: ‘I cannot conceive how 
this covenant made with Stokes can be said to run 
with the land, for Stokes is stated in the declaration 
to have no interest whatever in the land; and yet both 
the implied covenant arising from the yielding and 
paying, and also the express covenants are entered 
into with Stokes. It is not sufficient that a covenant 
is concerning the land, but in order to make it run 
with the land there must bea privity of estate between 
the covenanting parties. But here Stokes had no in- 
terest in the land of which a court of law could take 
notice, though he had an equity of redemption, an in- 
terest which a court of equity would take notice of. 
These therefore were collateral covenants. And though 
a party may covenant with a stranger to pay a certain 
rent in consideration of a benefit to be derived under 
a third person, yet such a covenant cannot run with 
the land.” Subsequently Stokes sued Russell for the 
rent and for the breach of the covenant to repair. The 
facts above stated were pleaded asa defense and there- 
upon the plaintiff demurred to the pleas in bar, and 
judgment was rendered for the plaintiff. Lord Ken- 
yon, again delivering the opinion of the court, held 
that the covenants were covenants in gross, and that 
the plaintiff could maintain the action. Errors were 
assigned, and the judgment was reviewed in the Ex- 
chequer Chamber, where it was affirmed. 1H. BI. 
563. Lord Loughborough, speaking for the court, said: 
“ The term in this case took effect out of the estate of 
Webb. The covenant with Stokes could not be inci- 
dent to the estate, nor run with the land; it must 
be a covenant in gross, and consequently not assign- 
able.” 

In Keppell v. Bailey, 2 Mylne & K. 517, many of the 
previous cases relating to covenants running with the 
land were analyzed and reviewed by Lord Chancellor 
Brougham, and among them Webb v. Russell, which 
was approved; and it was again directly held that a 
covenant between a covenantorand a covenantee, be- 
tween whom there is no privity in estate, does not run 
with the land. Pages 543, 546. 

Cole v. Hughes, 54 N. Y. 444, arose out of the follow- 





ing facts: ‘‘ Voorhies and Dean being adjoining own- 
ers, Dean erected a party-wall one-half on the land of 
each, under a contract which was recorded, by which 
Voorhies covenanted that whenever he or his heirs or 
assigns used the wall he or they would pay Dean or his 
assigus the value of the part so used. Voorhies’ lot 
passed by mesne conveyances to the defendant 
Hughes, who built on the lot and used the party-wall. 
Dean assigued the contract to the plaintiff, but con- 
veyed the lot to another. In an action brought by the 
assignee of the contract it was held (1) that the cove- 
nant to Dean did not run with his land, and that the 
right to recover on the covenant belonged to the plain- 
tiff, the assignee of the covenant, and not to the grantee 
of the lot; (2) that Voorhies’ covenant to pay for the 
value of the wall did not run with his lot; and that 
there being no privity of estate between Voorhies and 
Dean, only a privity by contract, the covenant did not 
run with Voorhies’ lot. The learned judge said in con- 
clusion: ‘Iam of opinion therefore that neither the 
benefits nor the burdens run with the land.” The 
opinion does not proceed upon the theory that the na- 
ture of the covenant was such that it could not run 
with the land, but on the theory, that there being no 
privity of estate between the covenantor and the cove- 
nantee, only a privity by contract, neither the benefits 
nor burdens of such covenants run with the land to 
which they relate. Mr. Washburn, in his learned 
treatise upon the Law of Real Property, says (2 Washb. 
Real Prop. *15, 5th ed., p. 296): ‘*(16) It has also been 
attempted to maintain the doctrine, that although the 
burden of a covenant to pay rent may not be imposed 
upon land in favor of a stranger so as to run with it, 
and bind an assignee of the land, a stranger may cove- 
nant with the land-owner in such a manner as to at- 
tach the benefit of the covenant to the land, and have 
it run with it in favor of whoever may become the 
owner thereof. It is not pretended that this can be 
done except where the covenant is to do some act for 
the benefit of the estate upon the land itself. The doc- 
trine above stated is advocated by the editor of the 
American edition of Smith’s Leading Cases, is favored 
by the English Commissioners upon Real Property, 
and is assumed to be the law in the cases cited below. 
To sustain it reference is also made to Pakenham’s 
Case (Y. B., 42 Edw. III, 3), commonly known as the 
‘Prior and Convent Case,’ and to Coke’s opinion. But 
it is believed that the point has never been determined 
in this way by a full court, though assumed by indi- 
vidual judges, and that respectable as these opinions 
in its favor may be, the doctrine contended for is op- 
posed to well-settled principies, as well as the highest 
authority. With avery few exceptions, the uniform 
current of authorities, from the time of Webb v. Rus- 
sell to the present day, requires a privity of estate to 
give one man aright to sue another upon a covenant 
where there is no privity of contract between them; 
and consequently, that where one who makes a cove- 
nant with another in respect to land neither parts with 
nor receives any title or interest in the land at the 
same time with and as a part of making the covenant, 
it is at best a mere personal one, which neither binds 
his assignee, nor inures to the benefit of the assignee 
of the covenantee, so as to enable the latter to main- 
tain an action in his own name for a breach thereof.’’ 

Kent states the rule in this language: ‘The dis- 
tinction between the covenants that are in gross and 
covenants that run with the land (and which are cove- 
nants real, annexed to or connected with the estate, 
are beneficial to the owner of it, and to him only) 
would seem to rest principally on this ground: that tq 
make a covenant run with the land, there must be a 
subsisting privity of estate between the covenanting 
parties.”’ 4 Kent Com. 473. 

Lord St. Leonards discusses this question at consid- 
erable length, and reaches the conclusion that the 
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covenant of astranger to a title does not run with the 
land. 2 Sugd. Vend. *716, 718, 719, 721 (7th Am. ed., 
168, 170, 171, 173), pp. 25, 26, 33-35, 38. See Platt. Cov. 
461; Chit. Cont. (12th ed.) 51; 1 Tayl. Landl. & Ten. 
(8th ed.), § 261. 

In Hurd v. Curtis, 19 Pick. 459, the owners of four 
mills, which were supplied with water by the same 
dam, entered into an indenture by which they cove- 
nanted for themselves, their heirs, administrators and 
assigns, to and with each other, their heirs, adminis- 
trators aud assigns, that they would use wheels of a 
certain construction and limited power in their re- 
spective mills. The plaintiff wasa party to the inden- 
ture, aud owned an undivided half of one of the mills, 
and subsequently he acquired the other half. Later 
the defendants purchased of two of the covenantors 
their mills, and thereafter used wheels of a different 
construction and of greater power than those specified 
in the indenture. In an action brought to recover 
damages for this breach of the covenant it was held 
that there being no privity of contract between the 
plaintiff and defeudants, the defendants were not lia- 
ble unless there was a privity of estate between them. 
In discussing this question it was said: ‘“‘To make a 
defendant liable to an action of covenant there must 
be a privity between him and the plaintiff. Bully v. 
Wells, 3 Wils. 29. As there is no privity of contract 
between the plaintiff and the defendants, it follows 
that the defendants are not.liable in this action, unless 
there isa privity of estate between them. Where such 
a privity exists between the covenantor and the cove- 
nantee, and the covenantor assigns his estate, the 
privity thereby created between the assignee and the 
other contracting party renders the former liable on 
all such covenants as regulate the mode of occupying 
the estate, and the like covenants concerning the 
same. And 80, if the covenantee assigns his estate, his 
assignee will have the benefit of similar covenants. 
These covenants are annexed to the land, and run with 
it. But if there is no privity of estate between the con- 
tracting parties, the assignee will not be bound by, nor 
have the benefit of, any covenants between the con- 
tracting parties, although they may relate to the land 
he takes by assignment or purchase from one of the 
parties to the contract. In such acase the covenants 
are personal, and are collateral to the land.” 

Opposed to these authorities are the remarks of the 
learned American editor of the eighth edition of 
Smith's Leading Cases, vol. 1, p. 192; Dickinson v. 
Hoomes’ Adm’r, 8 Gratt. 406. Judge Hare, in his 
learned note to Spencer's Case, 5 Coke, 16, in the edi- 
tion of Smith’s Leading Cases last referred to, said: 
“It appears therefore to be an exploded idea that 
privity of estate or tenure is necessary between the 
covenanting parties in order that covenants may run 
with the land.” 

Dickinson v. Hoomes’ Adm’r, 8 Gratt. 353, arose out 
of the following facts: A father devised to every one 
of his five children a piece of land, subject to the lim- 
itation that if any one died without issue hie piece 
should be divided equally between the survivors or 
their representatives according to the principles of the 
law of descents. The five children survived their 
father, and entered on their several pieces of land. 
One of them, John, conveyed his land, and the other 
four children joined inthe deed, which contained a 
covenant of warranty. This land passed by several 
mesne conveyances to Dickinson, the plaintiff. Rich- 
ard, one of thechildren and covenantors, died in the 
life-time of John, baving several children, and after- 
qrard John died without issue, and thereupon Rich- 
ard’s children evicted Dickinson, claiming, not by de- 
scent from their father, but under the devise of their 
grandfather. An action was brought on the covenant 
of Richard against his representatives; and it was held 
that when Richard joined in the deed “‘ he had in fact 





an interest in the subject; an interest which depended 
on the double contingency of John's dying without issue 
living at his death, and of Richard’s surviving him.” 
Page 402. In considering the question whether it ig 
necessary that some estates should pass from a grantor 
to a grantee to carry a graptor’s covenant of warranty 
to subsequent grantees, the learned judge discussed 
Prior's and Spencer's Cases, Y. B., 42 Edw. III, 3: 5 
Coke, 16, and held, in accordance with the rule gen- 
erally adopted in this country, that it was not neces- 
sary that an estate should pass. But in discussing thig 
question the court indulged in the following reflec- 
tions, which were quite unnecessary for the determina- 
tion of the case, which had been well decided on the 
first ground stated: ‘‘I can see no reason why these 
covenants, if in their nature they are such as can run 
with the land, should not run with the land’‘as well 
when they are made by a stranger as when they are 
made by the donor; but I can see many reasons for 
the contrary. A person may be willing to purchase 
land, notwithstanding a flaw in the title, if he can 
fortify it by proper covenants. The owner may not be 
sufficiently responsible, but may be able to procure 
the assistance of responsible friends or creditors, or 
others may have sufficient interest to join him in the 
covenants. But what would these covenants be worth 
if they could not be enforced by an assignee of the 
land? A covenant of seizin, or of right to convey, 
would never be given in such a case, because it would 
be known to the parties that as soon as made it would 
be ipso fucto broken. A covenant of warranty or for 
quiet enjoyment would be the most appropriate cove- 
nant for such a case; and yet, to make that covenant 
effectual, it would be necessary, according to the doc- 
trine contended for, that the covenantee should al- 
ways retain the property. Iam therefore of opinion 
that the covenant of Richard Hoomes runs with the 
land, even though he should be considered as a stranger 
to the land.’”’ Page 404. 

In Lydick v. Railroad Co., 17 W. Va. 427, the court 
refers to the conflicting views on the question as to 
whether the covenant of a stranger ruus with the land, 
and says: ‘It is not necessary in this case to deter- 
mine which of these views is sound; for in the case be- 
fore us, the requisite privity of estate exists, according 
to the views of Washburn, who holds such privity to 
be necessary.’ It will be observed that in this case 
there had been no grant of any kind to the railroad, 
simply an oral contract for a right of way, which, had 
it been granted, would have left the reversion in the 
owner, and would have created a privity of estate ac- 
cording to the strict rule prevailing when land was 
held by feudal tenure. 

The views of Judge Hare and of the court in Dick- 
inson v. Hoomes’ Adm’r have been the occasion of 
some discussion. A writer in the American Law Reg- 
ister (N. 8., vol. 2, p. 201) says: **The following topic 
must be kept distinct from one shortly to be consid- 
ered, namely, what amount of estate must pass to sup- 
port the covenants when the covenantee’s only title is 
derived from the covenantor. It is conceded that, in 
order for covenants in general to run with the land, 
there must exist a privity of estate between the par- 
ties. 3 Wils. 29; 3 T. R. 402; Stevenson v. Lambard, 
2 East, 580; Norman v. Wells, 17 Wend. 136. But emi- 
nent legal writers have thought this not to be requis- 
ite in covenants for title, nor, indeed, in any coven- 
ants intended to benefit the estate of the covenantee. 
Hare’s Note to Spencer’s Case; Rawle Cov. 335; 2 Lo- 
max Dig. 260; 3d Real Prop.; Rep. of Eng. Comm'rs. 
This opinion has been founded almost exclusively 
upon the authority of an ancient case known as the 
‘ Prior’s Case’ (Y. B. 42, Edw. III, 8), cited by Lord 
Coke. In controverting this view, Sir Edward Sug- 
den, now Lord St. Leonards (Sugd. Vend. 472), bas 
subjected the Prior’s Case to a most searching criti- 
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cism, which results in its complete overthrow as au- 
thority on this question, showing that the portions of 
it particalarly relied on were not judicial resolutions, 
but an addition by the reporter; that the case does not 
contain the doctrine usually extracted from it; and 
that it has received no confirmation, but the contrary, 
from subsequent adjudications. It may be safely laid 
down that, if the doctrine that the covenants for title 
will run with the land, even when entered into by a 
stranger to the land, bas no better foundation than the 
authority of this case, it cannot be sustained; and it 
would seem to be the better opinion that, in order for 
a covenantor’s covenants to run with the land, he must 
also be a grantor of the land which they affect. No 
modern case decides that a stranger’s covenants may 
run with the land; but ia a dictum of Moncure, J., in 
the recent .case of Dickinson v. Hoomes’ Adm’r, 8 
Gratt. 406, this doctrine is broadly enunciated. The 
dictum is based however on the Prior’s Case, and au- 
thors who have followed it. It is there said that a 
purchaser of land who suspects an infirmity of title, 
and doubts the responsibility of the vendor, may for- 
tify the title by covenants of the grantor’s friends or 
other interested parties, and these covenants will run 
with the land to future assignees. This notion is pos- 
sibly correct, and, if so, highly important; but is not, 
we apprehend, in accordance with the common under- 
standing among the members of the legal profession. 
7 Jarm. & B. Conv. 572. The introduction of such cov- 
enants into conveyances would be anovelty, and prob- 
ably of doubtful expediency. At least it would not be 
prudent to rely on such covenants until further ad- 
judications have more fully determined their value.” 
In the American Law Review (vol. 20, p. 404) Judge 
Hare's note is discussed, and the writer, in conclusion, 
says: ‘“‘ But the authority of Pakenham’s Case seems 
to be overthrown by the investigations of Sugden and 
Washburn, who produce unquestionable proof that the 
case was not decided by the court as reported by Lord 
Coke, but that Lord Coke’s report was the expression 
of a mere dictum by Finchden. This case, then, being 
authority no longer, the foundation is destroyed of the 
proposition that even strangers, covenanting to annex 
a benefit to the land, may be held liable in the suit by 
the assignees of the tenant with whom the covenant 
was made. The doctrine therefore advanced by the 
learned annotator of Spencer’s Case, that even strangers 
may be bound by covenants benefiting the land, is 
unsound.” 

The editor of the ninth American edition of Smith’s 
Leading Cases (vol. 1, p. 211) takes a different view of 
this question from the one taken in the earlier edi- 
tions. He says: ‘‘It seems that there must be be- 
tween covenantor and covenantee the relation of 
grantor and grantee, which is all that there is between 
the grantee and bis assignee. It is not thought that a 
covenant of warranty made by a stranger to the land 
would run with it, and perhaps the relation necessary 
to exist is that which would have constituted privity 
of estate at common law before the statute of quia 
emptores, although the rent or services reserved, which 
were, perhaps, an incident of the old privity, are not 
now usual. On the authority of Pakenham’s Case, 
sometimes called the ‘ Prior’s Case,’ stated in the text, 
the English editor lays it down broadly that the cov- 
enantor may be a stranger to the land; but that case 
stands by itself, and it may well be doubted if, at the 
present day, a covenant to warrant the title, or to 
keep buildings in repair (for instance), made by a 
stranger to the land, would be held torun. It is pos- 
sible that some explanation of that case might be 
found in the religious nature of the service and the 
connection of the convent and the manor. If it should 
be followed to the extent suggested by the English ed- 
itor, it would be a startling exception to the otherwise 
universal rule that there must be some land or inter- 








est in land pass in connection with the cove- 
nant.”’ 

Covenants annexed to estates in privity, or coven- 
ants running with the land, are incidents to the es- 
tate. Coke, when at the bar, successfully took the po- 
sition (Noke v. Awder, Cro. Eliz. 378) that if A. had no 
estate in land, and assumed to convey it with cove- 
nants for title to B., who assumed to convey it with 
like covenants to C., C., being evicted by a title para- 
mount to A.’s pretended title, could not recover 
against A. on his covenant, because, he having no es- 
tate, title or interest in the land, nothing passed to B. 
to which the covenants could attach as incidents. This 
doctrine led to the logical conclusion that when a 
grantee lost his land, and needed the aid of his cove- 
nants for title, they became worthless. Much that bas 
been written about the liability of strangers to title 
being linble on their covenants of warranty has been 
in refutation of the doctrine of the case last cited. It 
is hardly necessary to say that this doctrine has long 
been exploded, and is but remotely, if at all, connected 
with the question which lies at the root of this case. 
The judgment should be reversed and a new trial 
granted with costs to abide the event. 


BRADLEY, J. (dissenting). The question whether 
the defendant’s covenant ran with the land, or 
whether he was capable of making a covenant having 
that effect, was not specifically raised by any exception 
taken at the trial, or to any finding or refusal to find 
of the trial court. The court found that Almira 8S. 
Coe and the defendant, her husband, made a deed of 
the lands described in the complaint, purporting to 
convey them in fee-simple to Nancy Fisher, and * that 
said deed contained covenants of seizin, right to con- 
vey, against incumbrances, quiet enjoyment, further 
assurances and warranty, which covenants were made 
by the defendant and Almira S. Coe jointly.’’ No ex- 
ception was taken to this finding. As conclusion of 
law the court found that the covenants were broken, 
and that the plaintiffs were entitled to recover against 
the defendant the amount there mentioned. To this 
conclusion the defendant excepted, and he requested 
the court to find that ‘‘Almira S. Coe and the defend- 
ant made, executed and delivered to Nancy Fisher a 
deed conveying the premises described in the com- 
plaint, which deed contained covenants of warranty, 
seizin and quiet enjoyment.” The court so found. 
This was the only request to find, having relation to 
the character of the defendant’s covenant; and the 
defendant’s request that the court find as conclusion 
of law that the complaint be dismissed was refused, 
and exception taken. Those were the only exceptions 
taken by the defendant. It is true the court found 
that Roberts conveyed the premises to Almira 8. Coe, 
and that she then entered into the occupancy, and 
continued in it until the conveyance to Nancy Fisher, 
who then went into possession. And it appeared as 
evidence that the deed made by the defendant and his 
wife contained the covenant made by them; that the 
wife was lawfully seized of a good, absolute and inde- 
feasible estate of inheritance in fee-simple of the 
premises, also the usual covenants of quiet enjoyment 
for further assurances and of warranty. But the court 
did not specifically find, nor was it requested to find, 
that the defendant had no interest in the premises at 
the time of the conveyance, nor was any motion to dis- 
miss the complaint made at the trial on that or any 
ground. Facts not found, and which the court was not 
requested to find, are not entitled to consideration in 
this court for the purpose of reversing the judgment. 
Burnap v. Bank, 96 N. Y. 125. The possession of the 
premises was delivered to and taken by the grantee 
pursuant to the deed of conveyance in question. This 
was sufficient estate to carry the covenants of war- 
ranty as an incident to the land to the assignee of the 
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such covenant on being evicted by title paramount. 
Beddoe's Ex'r v. Wadsworth, 21 Wend. 120; Fowler v. 
Poling, 6 Barb. 168; Slater v. Rawson, 6 Metc. (Maas. ) 
439; Wead v. Larkin, 54 Ill. 489. 

Bat treating as found the fact that the covenant of 
seizin in the deed was that it was in the defendant's 
wife, the question arises whether the defendant’s cov- 
enaut of quiet enjoyment, etc., ran with theland. He 
was a grantor named in the deed, and the covenants 
were made by him and his wife jointly; and the 
grantee took by the conveyance an estate in the land. 
One of the recognized differences between a covenant 
which is and which is not available to the assigus of a 
grantee in a deed of conveyance is that the former re- 
lates to the estate, is made for its benefit, and tends to 
euhance its value; while the other is collateral to it, 
and does not pass beyond the covenantee. 1 Shep. 
Touch. 161, 176. ‘The former, in case of grant in fee, 
does not rest upon privity of estate with the cove- 
nantor, but privity, so far as essential for the trans- 
mission of the covenant from the covenantee, is with 
the latter. Norcross v. Jumes, 140 Mass. 188, 189; Nor- 
man v. Wells, 17 Wend. 136, 150, 151; Pol. Cont. (5th 
ed.) 226; 2 Chit. Cont. (11th Am. ed.) 1883, 1388; 
Holmes Com. Law, 404. And upon the proposition 
that a covenant intended to benefit the land made to 
the owner by a stranger to the title may become at- 
tached to and go with the land and be available to a 
subsequent owner of it, the Pakenham Case, Y. B., 42 
Edw. III, 3, has frequently been referred to and cited 
by elementary and judicial writers. There the prior, 
with the consent of his convent, for himself and suc- 
cessors, by deed, covenanted with the owner that he 
and his convent would sing, etc., in such owner's 
chapel on the manor. It was held that this covenant 
was annexed to and passed with the land of which the 
claapel was a part. The doctrine of that case has been 
questioned by Sugden and Washburn; but the view of 
the former, as represented by his later editions, is that 
the doctrine of privity of estate is not applicable to 
covenants entered into by a vendor. Sugd. Vend. (14th 
ed.), chap. 15, § 1, pl. 14 et seq. And it may be ob- 
served that the Prior’s Cause has quite generally been 
cited and its principle stated with appareut approval 
in England andin thiscountry. Shep. Touch. 176; Co. 
Litt. 385a ; Bac. Abr. “Covenant,” E; Spencer's Case, 
5 Coke, 16; Smith Lead. Cas. 22, 26; Vyvyan v. Ar- 
thur, 1 Barn. & C. 410, 415; Norman v. Wells, 17 Wend. 
136, 151; Allen v. Culver, 3 Denio, 284, 289, 301; Dick- 
inson v. Hoomes, 8 Gratt. 353, 403; Van Rensselaer v. 
Read, 26 N. Y. 574; Norcross v. James, 140 Mass. 190; 
Holmes Com. Law, 395; Hamilt. Cov. 96. In Keppell 
v. Bailey, 2 Mylne & K. 517, the doctrine of the Prior 
and Convent Case bad no necessary application to the 
question presented and determined. It was there held 
that a covenant made by the proprietors of an iron- 
works property to transport material for their works 
from a certain mine over an adjacent railroad was a 
personal covenant merely, and did not pass by the sale 
of the iron-works, so as to charge the vendee with the 
obligation to perform. There was no relation of lessor 
and lessee between the parties, nor was there any con. 
nection between their estates; and to permit the cov- 
enant to run with the land, and the burden of it to 
fall upon the vendee of the covenantor, privity of es- 
tate, which did not exist between them, was essential. 
And such was the case of Hurd v. Curtis, 19 Pick. 459, 
where Mr. Justice Wilde, in delivering the opinion of 
the court, said: ‘‘ There is no exception to the rule 
that no covenant will run with the land so as to bind 
the assignee to perform it unless there were a privity 
of estate between the covenantor and covenantee.”’ 
Such was also the case of Cole v. Hughes, 54 N. Y. 444. 
There is no opportunity to doubt the essentiality of 
privity of estate between the original parties to a cov- 
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enant to carry the burden of covenantor to his ag. 
signee. That was the principle upon which Bally y, 
Wells, 3 Wils. 26, was decided, and where Spencer's 
Case waa thoroughly considered, and its doctrine ap- 
plied. Norcan the soundness of the principle upon 
which Webb v. Russell, 3'T. R. 393, was determined be 
questioned. There the action was upon the covenant 
in a lease against the assignee of the lessee to recover 
rent and for failure to repair. The demurrer to the 
declaration was sustained, because it appeared by it 
that the reversion was not in the plaintiff. The priy- 
ity of estate requisite tosupport an action against the 
assignee of the lessee is only between the latter and 
the owner of the reversion; and the covenant in that 
lease was effectual to support the later action by the 
party baving the reversion in Stokes v. Russell, 3 T. R. 
678; Dolph v. White, 12 N. Y. 296. Those cases do not 
necessarily have any application to the question in the 
present one. They had relation to covenants as bur- 
dens, which, to run with the land, must have the sup- 
port of privity of estate between the covenanting par- 
ties, and generally rest upon the relation of landlord 
and tenant. There may occasionally have been some 
confusion given by dicta indicating that contracts 
which operate to create easements run with the land 
as burdens. This is not strictly correct. Tbe con- 
tracts so operating are executed ones, and create vested 
rights. A grant is not a covenant; and a covenant 
that runs with land is executory. The rule that cov- 
enants frun with the land as a burden was founded 
upon or deduced from the feudal law, where the rela- 
tion of landlord and tenant existed. That rule is not 
applicable to conveyances in fee of the entire estate of 
the grantor. The covenants of warranty are purely a 
matter of contract between the parties to the deed of 
conveyance containing them, and, being beneficial in 
their relation to the estate, which the deed purports 
to convey, they become annexed tu it when it passes 
from the covenantee to his assignee, and, through the 
medium of the conveyance to the latter, become avail- 
able to him, in case of breach, while he retains the re- 
lation of grantee to the land. 1 Bing. Real Prop. 429. 
This is not founded upon privity of estate with the 
covenantor, and it rests upon privity of contract for 
the reason only that the conveyance by the covenantee 
operates as an assignment by him of the covenants of 
warranty taken by the latter from his covenantor. 
But the doctrine that such covenants pass with the es- 
tute from the covenautee is an exception to the gen- 
eral rule requiring privity df estate between covenan- 
tor and covenantee, and evidently was adopted upon 
commercial considerations deemed advantageous to 
the transmission of estates.in fee, by giving the grantee 
the benefit of covenants of quiet enjoyment contained 
in any of the conveyances in the line through which 
the grant to him may be traced. Bing. Act. & Def. 
401, 405, 406. This character of such a covenant is rec- 
ognized by the learned justice in Hurd v. Curtis. He 
says: ‘ Covenants of title may be considered as an ex- 
ception to the general rule; and the reason for the ex- 
ception is very strong, fur nothing can be more mani- 
festly just than the party who loses his land by a de- 
fect of title should have the benefit of the covenants, 
which were intended to secure an indemnity for the 
loss. Such a covenant is dependent on the grant, is 
annexed to it as part and parcel of the contract, and 
runs with the land in favor of the assigns of the 
grantee or covenantee.”” Then he proceeds to state, 
substantially, as before quoted, that to impose a bur- 
den upon the assignee the rule that there must be priv- 
ity of estate between covenantor and covenantee is 
without exception. And the same distinction was ob- 
served by Judge Earl in Cole v. Hughes, in bis state- 
ment there made, tnat “ there is a wide difference be- 
tween the transfer of the burden of « covenant run- 
ning with the land and of the benefit of the covenant. 








_. ek owe og ha caene et eeR 








_. = ee ee ee ee 











THE ALBANY LAW JOURNAL. 275 











| rn nn 
The benefit will pass with the land to which it is inci- 
dent, but the burden or liability will be confined to the 
original covenantor, unless the relation of privity of 
estate or tenure exists or is created between the cov- 
enantor and covenantee at the time the covenant is 
made.” This is undoubtedly the rule upon the sub- 
ject. And since the statute of quia emptores, where it 
was applicable, and in this State after the act of 1787 
(chap. 36, 1 Rev. Laws, 70), concerning tenures, of 
which the provisions of sections 3and 4 of 1 Revised 
Statutes, page 718, are a substitute, a conveyance in fee 
of the entire estate of the grantor has not permitted a 
covenant between him and his grantee to run with the 
land as a burden to charge the assigns of the latter. 
The fact that covenants of warranty of the grantor in 
adeed of such a conveyance pass to the assigns of the 
grantee is an exception to the general rule requiring 
privity of estate with the covenantor. And this is be- 
cause they are treated as attached to the land as a 
benefit, and pass with it as an incident. 

The Prior’s Case has repeatedly received such judi- 
cial sanction in this State as to require some reason, 
which does not now occur to me, why, within its doc- 
trine,a covenant, independent of the grant, made by a 
stranger to the title to the owner of the lands, and in- 
tended for the benefit of his estate, and beneficial to 
it, may not as such become attached to and pass with 
it toa subsequent owner. This would not embrace all 
covenants beneficial to the estate, but only such as are 
solely for its benefit, and thus for the benefit of the 
owner alone in his relation to the lands. Ido not pur- 
gue the consideration of that case, or seek by any rea- 
soning to sustain or qualify it, because its authority is 
not deemed essential to the support of the view taken 
that the defendant’s covenant in the present case 
passed with theestate in the land to the assigns of the 
covenantee. He was not a stranger to the terms of 
the grant, but he was one of the parties named as gran- 
tors in the deed by which the conveyance of the estate 
granted was made, and his covenants of warranty and 
further assurance were made jointly with his wife. 
His relation, so far as related to those covenants to the 
grantee, was no different in any respect, or for any 
purpose, than those of the wife, and they went with 
the estate to the assigns of the grantee. King v. Jones, 
§ Taunt. 418; Dickinson v. Hoomes, 8 Gratt. 353; Colby 
v. Osgood, 29 Barb. 339. This, as before remarked, is 
not dependent upon privity of estate, for none exists 
between the covenantor and covenantee in @ convey- 
ance in fee in the legal sense of the term, nor between 
the former and the assigns of the latter; but the benefit 
of the covenants of warranty, taken by the grantee in 
the instrument by which the grant is made, passes to 
his assigns as an incident to the estate. And in Nor- 
man v. Wells, 17 Wend. 149, 150, Mr. Justice Cowen 
gives the reason why such covenants are available to 
an assignee in the remark: ‘‘ Why do charters and cov- 
enants for assurance and warranty and the like follow 
the land? Because they make part of its value.’”’ 2 
Washb. Real Prop. (4th ed.) 286, 287. And the learned 
justice in the case last cited approvingly refers to the 
fact that the court in Vyryan v. Arthur proceeded 
upon the Prior’s Case (p. 151), and in commenting 
upon Keppell v. Bailey he does not adopt the equivocal 
dictum of the lord chancellor there in respect to that 
case. Pages 153-155. It may be observed that what is 
usually stated in the books on the subject of privity of 
estate has reference to the general rule applicable to 
the relation arising out of leases between landlord and 
tenant, or one of them and the assigns of the other, or 
between the assigns of both of them. The right of ac- 
tion upon covenants in leases is dependent upon priv- 
ity of estate existing between the owner of the ‘re- 
version and the lessee or his assigns; and the coven- 
anta of the lessee are fur the benefit of the reversion, 
and go with it. They pass to bis assignee as a burden. 








Notwithstanding that situation, it was held in Allen 
v. Culver, 3 Den. 284, that the grantee of the lessor of 
the reversion could maintain an action against the 
person who, by a separate instrument, made at the 
same time as the lease, had become surety of the les- 
see for the payment of the rent. This could rest on 
the ground only that the covenant of the surety was, 
in practical effect, inseparable in point of liability with 
that of the lessee. There privity of estate was not only 
requisite, but the covenant of the surety was not 
united in the same instrument with that of the lessee, 
and by which the demise to him was made. That case 
therefore goes further than is necessary for the sup- 
port of the liability of the defendant upon his coven- 
ants to the assignee of the cuvenantee. In the view 
taken of the case at bar, that of Nesbit v. Montgomery’s 
Ex’rs, 1 Tayl. (N. C.) 82, has no essential bearing upon 
the question here presented. There the parties who 
made the deed-poll neither had nor pretended tu have 
any estate in the land; but it appeared by it that they 
received the consideration in behalf of their daughter, 
who had the title, and on ber behalf bargained and 
sold the premises, and covenanted that when she ar- 
rived at age she would execute further assurance, etec., 
and if she nullified the sale they would refund to the 
purchaser double the amount of the purchase-money 
paid by him, and pay him the damages sustained. She 
afterward married, and her husband asserted the title 
of his wife, and entered into possession of the portion 
of the premises which had been conveyed by such pur- 
chaser to another, who brought an action upon the 
covenant against the executors of the covenantor. It 
was finally held that the action could not be sup- 
ported, for the reason that it appeared upon the face 
of the declaration that the defendant’s testator neither 
had nor pretended to have any title; and in support 
of the determination was cited Noke v. Awder, Cro. 
Eliz. 373, upon which no comment is needed. In the 
Nesbit Case it appeared by the deed that no estate 
could pass from the grantors to the grantee, which was 
essential to carry the covenant, and without which 
there was nothing to which it would be attached as an 
incident, or to furnish a medium of transmission of 
the covenant to the assignee. In the present case there 
was an estate in the land conveyed, and with it the 
covenants of warranty contained in the deed passed to 
the assignees of the covenantee. Those of the defend- 
ant, made jointly with the wife, no less than hers, 
were beneficial to the grant and to the estate granted, 
became an incident to the land, and passed with the 
estate from the covenantee. 

The further question, and the one mainly considered 
in the court below, is whether the defendant's coven- 
ant was available to the plaintiffs. They became mort- 
gagees of Nancy Fisher while she occupied the prem- 
ises under the grant from the defendant and his wife. 
Mrs. Fisher afterward conveyed to Fuller, and he to 
Clara B. Leavitt, all of whom, respectively, entered 
into possession under the several conveyances. While 
the action of ejectment against Leavitt—which re- 
sulted in her eviction by title paramount—was pend- 
ing, the plaintiffs commenced their action to foreclose 
the mortgage made by Fisher, in which decree was ob- 
tained, pursuant to which the land was sold, and pur- 
chased by the plaintiffs. They never acquired the pos- 
session, and therefore were not evicted; but before 
they obtained the deed of the sale upon the decree the 
eviction of Mrs. Leavitt had been accomplished. For 
those reasons it is insisted, on the part of the defend- 
ant, that the plaintiffs took no right of action upon 
the covenant of warranty against the covenantor. This 
would be so if their rights as purchasers had relation 
in time to that when the sheriff's deed was made to 
them, because then there had been a breach of the cov- 
enant, and it had become « mere chose in action, and 
a conveyance by Leavitt then made would have been 
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ineffectual to afford auy remedy upon it by ber grantee. 
But that was not the situation when the mortgage was 
made. The foreclosure and sale in practical effect 
eliminated the defeasance from the mortgage. The 
plaintiffs, as purchasers, took the estate which the 
mortgagor had at the time the mortgage was given; 
and to that time, and the situation in that respect as 
it then was, their rights derived from the sale had re- 
lation. Rector, etc., v. Mack, 98 N. Y. 488; Lewis v. 
Cook, 13 Ired. 193; White v. Whitney, 3 Metc. (Mass.) 
81. Mrs. Leavitt wasa party defendant in the fore- 
closure action, and whatever estate or right by way of 
equity of redemption she had was cut off and barred, 
and taken by the plaintiffs, who, as purchasers, became 
assignees of the interest she had acquired by her pur- 
chase of the premises. Howell v. Leavilt, 90 N. Y. 238. 
But for the mortgage and its foreclosure her right, as 
incident to the estate conveyed to her, was, upon evic- 
tion, to seek indemnity by action upon any covenant 
running with the land to her; and this right of Mrs. 
Leavitt, annexed to the land as incident to the estate 
she had purchased, was, as such, taken by the purchas- 
ers upon the mortgage foreclosure, and they alone 
could maintain an action upon the covenant. For the 
reasons already given, this did not embrace the cov- 
enants of her immediate grantor. The consideration 
of the mortgage was $15,000. That, and not the amount 
for which the judicial sale was made, was properly 
made basis of damages and recovery by the plaintiffs. 
Greenvault v. Davis, 4 Hill, 643. A different question 
in this respect might have been presented if a person 
other than the mortgagees had purchased the property 
on the foreclosure sale. The court found that to be 
the actual amount loaned, and the payment which the 
mortgage was made to secure was that sum. The judg- 
ment should be affirmed. 


HarGut and Brown, JJ., concur. 





ASSIGNMENT FOR CREDITORS — PROOF OF 
CLAIM. 
WISCONSIN SUPREME COURT, FEB. 3, 1891. 
IN RE MEYER; JEWELL V. SHERMAN; SAME V. FIRST 
Nat. BANK oF FonpD pu Lac. 

Where both the maker and indorser of a note assign for the 
benefit of their creditors, after the note has become due, 
and the indorser has been charged with its payment, the 
holder may prove his claim against the estate of each 
severally for the full amount due. 


or from Circuit Court, Fond du Lac county. 


Hooper & Hooper, for appellant. 


Geo. D. Vun Dyke, C. E. Shepard, and Ryan & Mer- 
ton, for respondent Sherman. 


E. 8. Bragg, for respondent First National Bank. 


Taytor, J. In the above-entitled actions the as- 
signee has appealed from an order made in each of said 
cases upon the proof of the several claims of the re- 
spondents against the estates in the bands of the said 
assignee. The claim in each case is made upon a 
promissory note held by the responcent. The notes 
were made by the Fond du Lac Furniture Company, a 
corporation doing business in Fond du Lac, and were 
indorsed by said Charles J. L. Meyer personally. The 
notes remain unpaid, and the holders of the notes 
have taken the proper steps to charge said Meyer as in- 
dorser of the same. After said notes became due, and 
after said indorser had been duly charged as the in- 
dorser upon each, both the furniture company and 








Meyer became insolvent, and each made an assignment 
under the statute, and in each case an assignee wag 
duly appointed aud qualified. The respective holders 
of said notes proved their claims for the whole amount 
of the notes against the estate of the furniture com. 
pany. To this no objection was made. They then sey- 
erally offered to prove, and the court permitted them 
to prove, their claims for the whole amount of said 
notes against the estate of Charles J. L. Meyer. To this 
the assignee of the estate of Meyer objects, and insists 
that the proofs of the claim against the estate of 
Meyer should not be for the whole amount due on the 
notes, but should be proved conditionally, and that the 
claim, proved and entitled to a dividend in the Meyer 
estate, should, beforea distribution of said estate, be re- 
duced by the full amount of any dividend or dividends 
which may be received, or which the claimants may 
be entitled to receive, on said notes from the estate of 
the furniture company. In other words, that the claim 
proved in the Meyer estate, upon which the holders of 
the notes should receive a dividend from the estate, 
should be first reduced by the full amount of dividends 
received from, or which the claimants may become en- 
titled to receive from, the furniture company. The 
learned Circuit Court rejected this claim on the part 
of the assignee, to have the amount of the claim 
against the Meyer estate, upon which a dividend in 
that estate should be calculated, ultimately reduced as 
contended for by the assignee. This appeal is made 
for the purpose of settling the rights of the creditors 
having the claims above stated, as well as the rights of 
other creditors similarly situated, in relation to said 
insolvent estates. Some objection was made as tothe 
appealability of the orders, but as most of the attor- 
neys interested in sustaining the ruling of the Circuit 
judge made no objection of that kind, we shall con- 
sider the appeal upon its merits. 

The question is this: Can aman who holds a prom- 
issory note against the maker and an_ indorser 
thereon, after the same becomes due, and after the in- 
dorser has beendluly charged with payment of the note, 
and when, before any payment has been made thereon 
by either maker or indorser, the maker and indorser 
each make a voluntary assignment for the benefit of 
their creditors, prove his claim against the estate of 
the maker and of the indorser severally for the whole 
amount due on such note? The question is so well set 
tled by the authorities that it is not controverted by 
the learned counsel for the appellant in this case. That 
the holder of the note isthe creditor of each severally 
for the whole amount due on the note, is uncontro- 
verted, all courts holding that he may bring separate 
actions upon the note against the maker and indorsers 
for the whole amount due, and have several judgments 
for that amount (Cowles v. McVickar, 3 Wis. 725; 
Charles v. Denis, 42 id. 56); and that be may pursue 
his remedy upon such judgments until his debt is fully 
satisfied, and that if he can obtain satisfaction of such 
debt by enforcing the judgment against the indorsers 
alone he may do so without any hindrance. The in- 
dorser himself has no right, in Jaw or equity, to com- 
pel his creditor to enforce payment for any part of the 
judgment out of the assets of the maker before enfore- 
ing payment from him. I do not understand the 
learned counsel for the appellant to dispute this propo- 
sition. If we rightly understand his contention, it is 
this: That after both parties to the note become insol- 
vent, and the estates of each are transferred to an as- 
signee, the other creditors of the assignee of the in- 
dorser have, in equity, the right to insist that the 
holder shall first pursue his remedy against the maker, 
and recover what he can from the assets of the maker, 
and that the amount so recovered must be applied as 
so much paid on his debt; and that as against the es- 
tate of the indorser, as between himself and the other 
creditors of such indorser, he can only have a dividend 
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upon the amount remaining unpaid after so applying 
what bas been realized from the estate of the maker. 
Perhaps the contention of the learned counsel does not 
go to this extent, as he need not upon the facts of this 
case. He, perbaps, does not intend to insist that the 
holder of the note must pursue his remedy against the 
estate of the maker in the hands of the assignee before 
claiming a dividend for the whole amount of the note 
against the estate of the indorser; but he does con- 
tend that if he proves his claim against the maker, and 
obtains a dividend against that estate, the amount of 
guch dividend must be deducted from the amount due 
on the note, and he can only have a dividend upon the 
amount of the note, less the dividend awarded to him 
from the estate of the maker. The contention is, in 
short, that any dividend awarded to the holder from 
the estate of the maker must be treated, so far as the 
creditors of the indorser are concerned, the same as a 
payment made on the note by the maker before the 
assignments were made, or before the holder made his 
proofs of claim against the estate of the indorser. The 
learned counsel says: ‘* We all agree that if the maker 
pays any part of the sum due on the note before the 
assignments are made, or even before the parties prove 
their claims against the several estates, the holder can 
only prove in either estate for the amount remaining 
unpaid on said note, and consequently can only havea 
dividend in either on the sum remaining unpaid.” 
And he asks why he should have a dividend on the 
whole amount especially against the other creditors of 
the indorser, because such payment is obtained from 
the estate of the maker after the proofs of claim are 
made against that estate. The learned counsel for the 
appellant admits that the distinction he suggests has 
been made by most of the courts in this country and 
in England, where some different rule has not been es- 
tablished by statute law, and that the great weight of 
authority is against the rule he contends for; but, as 
he says, it is a new question in this court, and if there 
be no good sense or reason for the rule, we ought to 
repudiate it and establish the rule he contends for. If 
it be as the learned counsel contends, that there is no 
sense or reason for the rule, we ought not, perhaps, to 
follow it. But before we determine that the rule is 
not founded on reason or good sense, we must give due 
weight to the fact that the most learned judges and 
courts, in this country and in England, have estab- 





‘ lished the rule, and they insist that it is founded on 


right, reason, good sense, and upon well-established 
principles of equity. It certainly becomes us to give 
due weight to the opinions of these learned judges and 
courts, and to be absolutely satisfied that they have 
for so many years heen violuting reason and good 
sense, before we determine to set aside their reason- 
ing, and establish a new rule which, in our opinion, is 
based on good sense and sound logic. The folluwing 
list of anthorities, with many others not cited, sustain 
the ruling of the Circuit judge that the holder of a 
note may prove his claim for the whole amount due on 
it at the time the claim is proved against the estate of 
the indorser, and that the fact that the holder may 
have also proved his claim against the maker, and that 
he may be entitled to or has received a dividend from 
the estate of the maker after such proof against the 
indorser does not affect his right to receive a dividend 
against that estate upon the full amount of his orig- 
inal claim: Jn re Bates, 118 Ill. 524; Morrison v. Kurtz, 
15 id. 193; Sweet v. Redhead, 76 id. 374; Brown v. Co- 
zard, 68 id. 178; Findlay v. Hosmer, 2 Conn. 350; West 
v. Bank, 19 Vt. 403; Morris v. Olwine, 22 Penn. St. 441; 
Miller’s Estate, 82 id. 113; Graeff’s Appeal, 79 id. 146; 
Patten’s Appeal, 45 id. 151; Bank v. Patterson, 78 Ky. 
291; Brown v. Bank, 79 N. C. 244; Moses v. Ranlet, 2N. 
H. 488; Walker v. Baxter, 26 Vt.710; In re Souther (Ex 
parte Talcott), 2 Low, 320; Allen v. Danielson, 15 R. I. 
480; Sohier v. Loring, 6 Cush. 537; Fuller v. Hooper, 3 








Gray, 334; People v. E. Remington & Sons, 121 N. Y¥. 
328; 1Story Eq. Jur., § 640; Jones Pledges, § 587; Bank 
v. Byles (Mich.), 34 N. W. Rep. 702; Sheld. Subr., § 182; 
Jn re Hobson (Lowa), 46 N. W. Rep. 1095; Allen v. Her- 
rick, 15 Gray, 275-289; Blake v. Ames, 8 Allen, 318; 
Bunk v. Porter, 122 Mass. 308; Jn re Hicks, 19 N. B. R. 
299; Jn ve Hamilton, 1 Fed. Rep. 800; Ex parte Tulcott, 
9N. B. R. 502; Jn re Bazter, 18 id. 497; Lewis v. Tni- 
ted States, 92 U. 8.618; Evertson v. Booth, 19 Johns. 486. 
English cases in chancery: Kellock’s Case, L. R.,3 Ch. 
769; Greenwood vy. Taylor, 1 Russ. & M. 185; Mason v. 
Bogg, 2 Mylue & C. 448. 

As said above, the learned counsel for the appellant 
does not claim that the indorser can enforce the rule 
contended for by bim, for his own benefit, as that 
would be in direct conflict with the rule, which is ad- 
mitted by all parties, that the holder of the note may 
at his option enforce his remedy against both or either 
debtor for the whole amount of his claim until he ob- 
tains full satisfaction therefor. See Story Eq. Jur., 





§ 640, and cases cited. The claim is proved in favor of 
the creditors of the indorser, and the counsel claims to 
invoke, in favor of his other creditors, the rule which, 
under certain circumstances, will compel a creditor 
having security for his debt upon two or more 
collateral securities in favor of a creditor of the 
same debtor having security on only one of 
such collaterals to exhaust his remedy, in the first 
place, against the collaterals, upon which the other 





creditor has no security. Id., §$ 633-635. But courts 
| do not apply this rule when its enforcement will be a 
| detriment to the party having the double security, and 
we do not think the rule has ever been enforced when 
the double security which the one creditor holds (not 
held by the other) is simply the personal responsibility 
of a third person, who is debtor for the amount of the 
same claim. Id., §§ 642, 643. Judge Story says: ‘* But 
although courts of equity will thus administer relief to 
both parties in cases of double funds, which are sub- 
ject tothe same debt, and will in favor of sureties 
marshal the securities for their benefit, yet this will be 
so done in cases where no injustice is done to the com- 
mon debtor, for then other equities may intervene. 
And the interposition always supposes that the parties 
seeking aid are creditors of the same common debtor; 
for, if they are not, they are not entitled to have the 
funds marshalled in order to leave a larger dividend 
out of one fund for those who can claim only against 
that. This principle may be easily illustrated by sup- 
posing the case of a joint debt due to one creditor by 
two persons, and a several debt due by one of them to 
another creditor. In such a case, if the joint creditor 
obtains a judgment against the joint debtors, and the 
several creditor obtains a subsequent judgment against 
his own several debtor, a court of equity will not com- 
pel the joint creditor to resort to the funds of one of 
the joint debtors so as to leave the second judgment 
in full force against the funds of the other several 
debtor. At least it will not do so unless it should ap- 
pear that the debt, though joint in form, ought to be 
paid by one of the debtors only, or there should be 
some other supervening equity.’’ Ea parte Kendall, 17 
Ves. 520; Dorr v. Shaw, 4 Johns. Ch. 19. In the case 
of Ex parte Kendall, Lord Eldon says: “‘ But it was 
never said that if I have a demand against A. and B. 
a creditor of B. shall compel me to go against A. with- 
out more. * * * If IT havea demand against both, 
the creditors of B. have no right to compel me to seek 
payment from A., if not founded on some equity giv- 
ing B. the right, for his own sake, to compel me to 
seek payment from A. * * * It must be established 
that it is just and equitable that A. ought to pay in 
the first instance, or there is no equity to compel a 
man to go against A., who has a resort to both 
funds.” In the case at bar therefore the other credit- 
ors of Meyer have no larger equities against the cred- 
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itors of Meyer and the furniture company than Meyer 
himself has or would have if he were prosecuting this 
appeal. It is admitted that if the debtors, Meyer and 
the furniture company, were not insolvent, or if they 
had not made assignments, the common creditor 
might prosecute his claim against either or both to 
judgment and satisfaction, and thata court of equity 
would not interfere to preveut such a result. Cer- 
tainly it would not interfere to prevent a satisfaction 
of the entire claim if either or both parties bad suffi- 
cient assets to satisfy the same. Why, then, should a 
court of equity interfere to prevent the satisfaction of 
the common creditor's debt out of the estates of his 
debtors in the hands of their respective assignees if the 
dividends upon the whole amount of such claim proved 
against each estate will produce such satisfaction? or 
why is his debt against the indorser any less sacred 
than the claim against the maker? It may have been, 
and in the case at bar it is probable, that the common 
creditor relied fully as much upon the credit of the in- 
dorser as he did upon that of the furniture company 
when discounting the notes which constitute his 
claim. Why, then, should a court of equity interfere 
in a way which would result in giving the common 
creditor less than his proportionate share of both es- 
tates upon the basis of a debt due from each insolvent 
to the full amount of his claim? Under the rule con- 
tended for by the learned counsel for the appellant, if 
each estate would pay a dividend upon all the debts 
proved against it of fifty per cent, the common debtor 


| rupt estate. 





would get but seventy-tive cents on the dollar, and if | 


the rule established by the Circuit Court prevails he 
would get his pay in full. But the learned counsel for 
the appellant asks why a party should have a dividend 
upon money he has in his own pocket. The answer 
which is given to this, in most of the cases, is that the 
sums upon which the parties are entitled to dividends 
are the sums due them from the estate at the time of 
their making the proofs of their claims. It cannot be 
said that the money he afterward receives from 
the estate of the maker is movey paid to him on his 
claim against the indorser, so as to affect his right toa 
dividend upon the full amount due from the indorser 
at the time he proved his claim against him, so long as 
a dividend upon his full claim against the estate of the 
indorser, added to the dividend from the estate of the 
maker, will not more than pay his debt in full. When 
the indorser became insolvent, the claim of the holder 
of the note against him, for the whole amount due 
thereon, was just as legal and equitable as that of the 
sole creditor of such indorser; and it would seem in- 
equitable that he should not be able to share equally 
in that estate upon the basis of his entire claim be- 
cause be has sought to recover a part of the same from 
the maker. So long as all the dividends in both es- 
tates do not more than pay his debt, to apply the 
money so received from the estate of the maker would 
work a benefit to the other creditors of the indorser 
and an injury to the common creditor. It would seem 
to be imposing too great a task upon us to cite the 
multitude of cases in which the rule of the court be- 
low has been acted upon, and vindicate their reason 
and logic by quotations from their decisions, and we 
content ourselves with saying that in our judgment the 
rule is neither inequitable nor unjust, and if some of 
the reasons, in some of the multitude of cases holding 
to the rule, are not suund or logical, we think there 
are abundant reasons which are sound and logical sus- 
taining the rule. The rule adopted by the learned 
Circuit judge seems to be in exact accord with the rule 
in cases of bankruptcy in Fngland, in all cases in 
which the creditor has only the personal promise of 
his several debtors for his security. Archbold, an em- 
inent law writer, says: ‘‘As at law, the bolder of a bill 
may, upon due notice of dishonor, sue concurrently 
and recover judgment for the Yull amount, and levy 





execution from every party to the bill till he have re 
covered the sum due on the bill. So, in bankruptey, 
he may prove against every party, if they are all bank. 
rupts, or prove against those of them who are bank- 
rupts, and bring actions agaiust the others, provided 
that, on the whole, he do not receive more than 
twenty sbillings on the pound upon the whole amount 
of the bill; but if any part of the bill has been received 
by the holder before he bas actually proved it upon the 
estate of a party, he can prove only for the residue, 
and, where a bill has been proved or claimed on an- 
other’s estate, and a dividend reserved on such proof 
or claim, though not paid, it must be deducted.” 1 
Archb. Bankr. (by Griffith & Holmes), p. 608, chap. 10, 
§4. The dividends spoken of in the last part of the 
question are evidently dividends which have been de- 
clared and reserved on the other estate before the 
proofs are made by the holder against the other bank- 
In such case, the dividend having been 
declared and reserved for the benefit of the holder, it 
is equivalent to a part payment of the original debt, 
and the owner of the debt cannot consistently or 
truthfully claim that his debt has not been reduced by 
the amount of such dividend. At the time the proof 
of claim is made, if the whole debt be due and unpaid, 
it is the right of the party to present and prove his 
claim against both the estate of the maker and in- 
dorser for the whole debt, and he is entitled to claim 
that his debt shall share equally in the assets of each 
debtor in the proportion which his claim bears to all 
the other claims against the several estates; and a 
court of equity will not defeat the just claim of the 
holder of the note by the application of the dividends, 
which may afterward be awarded to him on the estate 
of the maker, so as to prevent him from obtaining his 
equal and just share of the estate of the indorser, un- 
less the dividends, awarded in both estates, shall ex- 
ceed the whole amount of his demand; and in that 
case a court of equity would probably limit the right 
of the holder against the estate of the indorser to an 
amount which, added to the dividends against the es- 
tate of the maker, would pay the whole of his de- 
mands. Such a course would be equitable, and would 
work no injury to the holder of the note. The orders 
appealed from are affirmed in each case, and the cases 
are remanded for further proceedings. 
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UNITED STATES SUPREME COURT AB- 
STRACT. 

APPEAL—REVIEW—F EDERAL QUESTION—EXCESSIVE 
SENTENCE.—A decision of the State court that a writ 
of habeus corpus will not lie in behalf of a convicted 
prisoner, sentenced in excess of the maximum punish- 
ment fixed by the State law, presents no Federal ques- 
tion, and will not be interfered with by the Supreme 
Court of the United States. It is undoubtedly the gen- 
eral rule that a judgment rendered by a court in a 
criminal case must conform strictly to the statute, and 
that any variation from its provisions, either in the 
character or the extent of punishment inflicted, ren- 
ders the judgment absolutely void; but it seems that 
under the law of Wisconsin a judgment in a criminal 
case, which merely exceeds in the time of punishment 
prescribed by the sentence that which is authorized by 
law, is not absolutely void, but only erroneous, and 
that the error must be corrected on appeal, and cannot 
be corrected by a writ of habeas corpus. It wouid 
seem that a distinction is there made between those 
cases in which the judgment is irregular, as being in 
excess of the time prescribed, and those in which it is 
void, as changing the nature of the punishment from 
that authorized by the law; and that in the former 
class, until the time is reached which is prescribed by 
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statute as the limit of the power of the court to punish 
the prisoner, he has no remedy by habeas corpus. If 
such be the law of the State, as would appear by this 
decision and the argument of counsel, we do not see 
that we have any right tointerfere. That the prisoner 
should not have been sentenced for any time in excess 
of ten years is very evident. When the ten years have 
expired it is probable the cours will order the prison- 
er’s discharge, but until then he has no right to ask the 
annulment of the entire judgment. Such being the 
ruling of the State court, and there being nothing in it 
repugnant to any principle of natural justice, we think 
that the reason given for a refusal of the writ of habeas 
corpus in the court below at the present time was a 
sound one. Nor is the doctrine of the Wisconsin court 
peculiar to the courts of that State. In New York it 
has been held that a judgment in a criminal case, 
which in the punishment it imposed exceeded that 
prescribed by statute, was not void except for the ex- 
cess, Where such excess could be omitted in the execu- 
tion of the judgment. Thus in People v. Baker, 89 N. 
Y. 460, 467, the relator was tried and convicted of a 
crime for which he was sentenced to be imprisoned in 
the penitentiary for one year, and to pay a fine of $500, 
and to stand committed until the fine was paid. Con- 
tending that the offense of which he was convicted was 
shown by the minutes of the court to have been 
merely an assault and battery for which he could have 
been at most sentenced to be imprisoned for one year, 
and to pay a fine of $250 only, he applied toa judge of 
the Superior Court of Buffalo for a writ of habeas cor- 
pus to be discharged from imprisonment. That court 
refused to discharge him, and, the General Term of 
the court having affirmed the ruling, the case was 
taken to the Court of Appeals of the State. In sus- 
taining the decision, that court held that if the relator 
was only convicted of a simple assault and battery he 
would not be entitled to his discharge, for then the 
sentence to imprisonment for one year was authorized 
and legal, observing that this was a separate portion 
of the sentence, complete in itself, and the remainder 
of the sentence could be held void and disregarded, 
and that the whole sentence was not illegal and void 
because of the excess, adding that such was the settled 
law of the State. But, were the general doctrine of 
other States against that held by the highest court of 
Wisconsin, it is not perceived how we could interfere 
with the imprisonment of the plaintiff in error. When 
the highest court of a State holds that a judgment of 
one of its inferior courts imposing punishment in a 
criminal case is valid and binding to the extent in 
which the law of the State authorized the punishment, 
and only void for the excess, we cannot treat it as 
wholly void, there being no principle of Federal law 
invaded in such ruling. March 2,1891. Grahum v. 








Weeks, Warden of the Wisconsin State Prison. Opin- 
ion by Field, J. 
a 
NEW YORK COURT OF APPEALS AB- 
STRACTS. 


ASSESSMENT—RECOVERY BACK—MISTAKE OF LAW.— 
(1) The record of a common council, which shows that 
a resolution directing the paving of a street was not 
adopted by the requisite two-thirds vote, and without 
hearing or considering the objections of abutting prop- 
erty-owners, as required by the city charter, carries 
with it on its face notice of the illegality of the resolu- 
tion; and the payment of an assessment imposed for 
the expenses incurred thereunder is a mistake of law, 
and no action for its recovery can be maintained. (2) 
In an action to recover the assessment, a showing by 
plaintiff tbat objections to the assessment were filed 
by some of the abutting owners, and that the city 
council failed to hear or consider them, does not give 


rise tu the presumption that plaintiff was one of the 
objectors, or that the objections went to the validity 
of the assessment, aud hence the action of the city 
council does not constitute available error in favor of 
plaintiff. Second Division, Jan. 22, 1891. Pooley v. 
City of Buffalo. Opinion by Bradley, J. Judgment 
affirmed. 


CARRIERS—LIMITING LIABILITY— DEATH OF EX- 
PRESS MESSENGER. —A clause in a contract between an 
express company and a railroad company that the lat- 
ter is “‘ hereby expressly released from and guaranteed 
against any liability for any damage done to the agents 
of the [express company] whether in their employ as 
messengers or otherwise,”’ is not such an unequivocal 
exemption of the railroad company as will bar an ac- 
tion against it for the death of an express messenger, 
injured while on the road by the negligence of its ser- 
vants. The rule is firmly established in this State that 
a common carrier may contract for immunity from its 
negligence or that of its agents, but that, to accom- 
plish that object, the contract must be so expressed, 
and it must not be left to a presumption from the lan- 
guage. Considerations based upon public policy and 
the nature of the carrier’s undertaking influence the 
application of the rule, and forbid its operation, ex- 
cept where the carrier’s immunity from the conse- 
quences of negligence is read in the agreement ipsis- 
simis verbis. The doctrine of such contracts was 
stated by this court in the case of Perkins v. Railroad 
Co., 24 N. Y. 196, 206. It was reiterated in the opinion 
of Judge Allen in Blair v. Railroad Co., 66 id. 313, 318, 
and in Mynard v. Railroad Co., 71 id. 180. Church, C. 
J., reviewing the question at some length, considered 
the prior decisions of this court, and referred to cer- 
tain decisions in the United States Supreme Court 
holding a different doctrine as to such agreements. In 
recognizing the right of the carrier to contract for its 
immunity from the results of negligence, he stated the 
general rule to be that such contracts must be ex- 
pressed in unequivocal terms. This decision was fol- 
lowed, as being decisive of the question, in the later 
decisions in Holsapple v. Railroad Co., 86 N. Y. 275; 
Nicholas v. Railroad Co., 89 id. 370, and Canfield v. 
Railroad Co., 93 id. 532. The cases cited related to the 
carriage both of goods and of persons, but no reason 
exists for making a distinction in the application of 
the rule that general words and language, capable of 
other operation, will not be construed to limit the re- 
sponsibility of the carrier for negligence. The rule is 
a salutary and a reasonable one. It offers no difficul- 
ties in its reduction to practice in the making of con- 
tracts, and its reiteration by us, in this case, is profit- 
able if it serves to establish it more firmly as a rule for 
the governance of agreements designed to effect such 
immunity as is claimed to exist here. In this case the 
clause in question is capable of another meaning. It 
may be read, not necessarily as releasing or prevent- 
ing an action by employees of the express company 
against the railroad company for damages for injuries 
received while on the road, but as an agreement to in- 
demnify the railroad company in the event of such an 
action. That would be a perfectly proper agreement 
for the parties to make as apart of the consideration 
for the contract, and while we need not say that such 
is the construction, we puint it out as a possible one. 
Feb. 3, 1891. renney v. New York Cent. & H. R. R. 
Co. Opinion by Gray, J. Judgment affirmed. 


CORPORATIONS — INSOLVENT — ATTACHMENT BY DI- 
RECTOR.—An attachment against an insolvent corpo- 
ration by a creditor, who is one of its directors, though 
he has no control over its assets, and though the pro- 
ceeding is strictly hostile as between him and the cor- 
poration, is void under the Revised Statutes, part 1, 
chapter 18, title 4, section 4, which prohibits a corpora- 





tion which shall have refused the payment of any of 
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its debts or any of its officers from assigning or trans- 
ferring any of its property to any officer or stockholder, 
directly or indirectly, for the payment of any debt. 
Feb. 24, 1891. Throop v. Hatch Lithograph Co. Opin- 
ion by Andrews, J. Earl, Peckham and Gray, JJ., 
dissenting. Judgment affirmed. 


GIFTS—CAUSA MORTIS—EVIDENCE—DEATH OF DO- 
nor.—(1) In an action involving the validity of a gift 
causa mortis, a letter written by the donor to the do- 
nee shortly before going to a hospital, in which letter 
he stated, that if he did not recover from a surgical 
operation which he was about to undergo, the donee 
was to have all his property, while not sufficient, stand- 
ing alone, to establish the validity of the gift, is ad- 
missible to corroborate the evidence of the donee's 
wife, who testified that the evening before going to the 
hospital the donor delivered to the donee a tin box, 
containing savings bank deposit books, with a declara- 
tion, that if he did not return, the box and its contents 
were to belong to the donee. The decisions are not 
entirely harmonious as to the sufficiency of the mere 
delivery of such deposit books to constitute a valid 
gift, either inter vivos or causa mortis. But the gen- 
eral rule in England and in this country, and particu- 
larly in this State, is that any delivery of property 
which transfers to the donee either the legal or equit- 
able title is sufficient to effectuate a gift; and hence it 
has been held that the mere delivery of non-negotiable 
notes, bonds, mortgages or certificates of stock is suffi- 
cient to effectuate a gift. 2 Redf. Wills, 312; Westerlo 
v. DeWitt, 36 N. Y. 340; Champney v. Blanchard, 39 
id. 111; Penfield v. Thayer, 2 E. D. Smith, 305; Walsh 
v. Sexton, 55 Barb. 251; Johnson v. Spies, 5 Hun, 468; 
Allerton v. Lang, 10 Bosw. 362; Camp’s Appeal, 36 
Conn. 88; Bates v. Kempton, 7 Gray, 382; Chase v. 
Redding, 13 id. 418; Pierce v. Bank, 129 Mass. 425; Til- 
linghast v. Wheaton, 8 R. I. 536; In re Mead, 15 Ch. 
Div. 651; Moore v. Moore, L. R., 18 Eq. 474. (2) The 
simple delivery of the savings bank deposit books was 
sufficient to vest the possession and the title in the do- 
nee; and the delivery is not rendered ineffectual by a 
by-law of the bank requiring an order or power of at- 
torney from the depositor to enable a stranger to draw 
the depositor’s money, as the gift of the books made 
the donee the owner of the deposits. (3) A gift made 
in the apprehension of death from asurgical operation 
rendered necessary by a present disease, may be up- 
held as causa mortis, and is not rendered invalid be- 
cause the donor, before he recovered from the opera- 
tion or from the disease for which it was performed, 
died of another disease, not connected with the opera- 
tion or the original disease, Gifts causa mortis, as well 
as gifts inter vivos, are based upon the fundamental 
right every one has of disposing of his property as he 
wills. The law leaves the power of disposition com- 
plete, but, to guard against fraud and imposition, 
regulates the methods by which it is accomplished. 
To consummate a gift, whether inter vivos or causa 
mortis, the property must be actually delivered, and 
the donor must surrender the possession and domin- 
ion thereof to the donee. In the case of gifts inter vi- 
vos, the moment the gift is thus consummated it be- 
comes absolute and irrevocable. But in the case of 
gifts causa mortis more is needed. The gift must be 
made under the apprehension of death from some 
present disease or some other impending peril, and it 
becomes void by recovery from the disease or escape 
from the peril. It is also revocable at any time by the 
donor, and becomes void by the death of the donce in 
the life-time of the donor. It is not needful that the 
gift be made in extremis when there is no time or op- 
portunity to make a will. In many of the reported 
cases the gift was made weeks, and even mouths, be- 
fore the death of the donor, when there was abundant 
time and opportunity for him to have made a will. 








$< 
These are the main features of a valid gift causa mortig 
as they are set forth in many text-books and reporteg 
cases. Just. Inst., lib. 2, tit. 7,8 1; Mack. Rom. Law, 
§ 793; Civil Code Cal., §§ 1149, 1151; 1 Rop. Leg. 26; 2 
Schoul. Pers. Prop., § 157; 2 Kent Com. 444; 1 Sto 
Kq. Jur., $8 606, 607; 3 Pom. Eq. Jur., § 1146; Grymeg 
v. Hone, 49 N. Y. 17; Williams v. Guile, 117 id. 343. 
Basket v. Hassell, 107 U. S. 602. Counsel for the ap- 
pellants would add one more prerequisite to an effec. 
tual gift, and that is that the donor, when the gift hag 
been made in the apprehension of death from disease, 
must have died of the same disease, and he calls our 
attention to expressions of judges to that effect. 1 have 
examined all the cases to which he refers, and many 
more, and find that these expressions were all made 
in cases where the donor died from the same disease 
from which he apprebended death when he made the 
gift, and that none of them were needful to the decig- 
ions made. The doctrine meant to be laid down was 
that the donor must not recover from the disease from 
which he apprehended death. I am quite sure that no 
case can be found in which it was decided that death 
must ensue from the same disease, and not from some 
other disease existing at the same t ime, but not known 
There is no reason for this additional prerequisite 
The rule is that the donor must not recover from the 
disease from which he then apprehended death. If he 
recovers, the gift is void; if he does not recover, and 
the gift is not revoked, it becomes effectual. In this 
case the condition was that if he did not recover from 
the consequences of the operation and return from the 
hospital, the gift should take effect. That was a per- 
fectly lawful condition for bim as the owner of the 
property to imipose, and no reason can be perceived for 
refusing to uphold a gift made under such circum- 
stances. A donor may have several diseases, and may 
in making a gift apprehend death from one and not 
from the others, and shall the gift be invalid if, before 
he recovers from the disease feared, he dies from one 
of the other diseases? Iu such a case it might be, and 
generally would be, difficult, if not impossible, to tell 
what share any of the diseases had in causing the 
death. No medical skill could ordinarily tell that the 
donor would have succumbed to the disease feared, if 
the other diseases had not been present. Here the im- 
mediate cause of death appeared to be heart disease, 
and the autopsy did not disclose that there was any 
connection between the hernia or the operation and 
the heart disease. But who could tell that the death 
would have ensued from the heart disease at that par- 
ticular time but for the operation? No medical skill 
can tell that the shock from the operation, and the de- 
bility and disturbance caused thereby, did not hasten 
death; and the death therefore in a@ proper sense may 
have ensued, and probably did ensue, from both 
causes. Sound policy requires that the laws regulat- 
ing gifts causa mortis should not be extended, and 
that the range of such gifts should not be enlarged. 
We therefore confine our decision to the precise facts 
of this case, and we go no further than to hold that 
when a gift is made in the apprehension of death from 
some disease from which the dovor did not recover, 
and the apparent immediate cause of death was some 
other disease with which he was afflicted at the same 
time, the gift becomes effectual. Feb. 24, 1891. Rid- 
den v. Thrall. Opinion by Earl, J. Judgment af- 
firmed. 


MASTER AND SERVANT—NEGLIGENCE—FELLU W-SER- 
VANTS.—A master is not liable for the death of a ser- 
vant, caused by negligence in the construction of 4 
staging, while at work, where the master furnished 
all necessary material and means for the construction 
of such staging, and it was constructed by servants en- 
gaged in the same work with decedent, merely for 
their own convenience; and it is immaterial that de- 
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cedent did not begin work until after the construction 
of the staging, and did not know of the negligence 
therein. Feb. 24, 1891. Hogan v. Henderson. Opin- 
ion by Finch, J. Judgment reversed. 


MASTER AND SERVANT—RAILROADS—DEATH OF EM- 
PLOYEES—NEGLIGENCE.—(1) In an action against a 
railroad company for the death of an employee it was 
shown that the train dispatcher directed the telegraph 
operator at P. to “flag and hold train No.1.” The 
operator supposed that No. 1 was to be held for No. 2, 
and when No. 2 was out of the way he took down the 
red flag, which was the signal to stop, and No. 1 passed 
beyond P. and collided with No. 6. killing plaintiff's 
intestate. Held, that it was a question for the jury 
whether defendant had discharged its whole duty in 
the premises by giving the order to the operator with- 
out communicating it to the trainmen of No.1. (2) 
Where there was uncontradicted evidence that the 
operator had had a year’s experience, was a first-class 
operator, and had discharged his duties intelligently 
and satisfactorily to defendant during the three 
months that he had been in its employ, it is error to 
submit to the jury the question of his competency be- 
cause he was but seventeen years old, there being also 
evidence that young men are usually better operators 
than old ones. (3) Defendant's rules required that 
freight trains shoald not run at a speed in excess of 
fifteen miles an hour between stops. The intestate, on 
No. 1, which was a freight train, was running at a 
speed of thirty miles an hour, knowing that there was 
an imminent risk of meeting No. 6 if it was on 
schedule time. He did collide with No. 6, and was 
killed. Held, that he was guilty of contributory neg- 
ligence. Feb. 24, 1891. Sutherland v. Troy & Boston 
R.Co. Opinion per Curiam. 


MILITIA—DELINQUENCY COURTS — SUMMONS —: PRO- 
CEEDINGS.—(1) Laws of 1883, chapter 299, section 100, 
provided that the military courts of the State should 
be, “(2) General courts-martial; (3) delinquency 
courts.” Section 104 provided that a commander of a 
Tegiment or battalion might appoint a delinquency 
court for the trial of enlisted men, and that the order 
of such court, stating the time and place of meeting, 
should be served at least five days before the time of 
meeting. Section 113 provides for the president of a 
delinquency court, directing a non-commissioned offi- 
certo summon delinquents to appear at a time and 
place to be by him appointed. Section 114 provided 
that no person should be brought to trial before a 
general court-martial unless a copy of the charges was 
delivered to him in advance. Laws of 1888, chapter 
382, provided for garrison as well as general courts- 
martial. Held, that Laws of 1888, chapter 332, amend- 
ing Laws of 1883, section 114, and requiring that no 
person should be brought to trial before “ a court-mar- 
tial,” unless a copy of the order convening the court, 
and of the charges and specifications, should be deliv- 
ered to him, does not apply to delinquency“courts. (2) 
Where the officer's report of service of notice, which 
is required to be by mail, is that he duly served the 
notice by mail, the prepayment of postage will be pre- 
sumed. (3) The return to a writ of certiorari to review 
the proceedings of a delinquency court showed that 
the court was properly appointed, and that relator re- 
ceived sufficient notice to appear; that among the re- 
turns of the delinquencies forwarded to the court was 
that against relator. Section 755 of the regulations for 
kovernment of the National Guard provides that in 
delinquency courts the return of delinquents, on which 
will be noted the date and matter of delinquency, 
takes the place of formal charges and specifications. 
The relator’s delinquencies were so specified on the re- 
turn. By section 757, in the absence of the accused 
after notice to appear, the delinquency will be consid- 


ered established. Held, that the court acquired juris- 
diction over relator, and on his failure to appear, he 
was properly fined. (4) Laws cf 1888, chapter 332, sec- 
tion 21, providing that the judge-advocate-general, in- 
stead of the division judge-advocate-general, should 
approve by-laws adopted by the National Guard, did 
not affect by-laws adopted before its passage. (5) 
Military Code, section 131, provides for the enforce- 
ment of fines and dues by a delinquency court already 
imposed before some other tribunal, and does not ap- 
ply to fines imposed by the delinquency court itself. 
(6) Under the Military Code, section 139, by-laws 
adopted by the National Guard, imposing reasonable 
fines for non-attendance at drills, are authorized, and 
are good so long as the money so realized is devoted to 
the proper military purposes of the company. (7) Sec- 
tion 756 of the regulations does not require evidence 
before the delinquent court to be recorded ; and where 
the proceedings show, that on trial of a delinquent, 
the evidence adduced was considered, it will be pre- 
sumed that it was legal and sufficient. Feb. 24, 1891. 
People, ex rel. Soer, v. Crane. Opinion by Peckham, 
J. Judgment reversed. 


MORTGAGES--FORECLOSURE — COVENANTS — ACTION 
FOR DEFICIENCY—PRACTICE—EVIDENCE.— (1) A fore- 
closure suit, in which the mortgagee seeks to recover 
judgment for any deficiency against an intermediate 
grantee, who assumed the mortgage, sufficiently shows 
that plaintiff adopted and relied on the covenant of 
such assumption. (2) After such adoption of the cove- 
nant by the mortgagee the grantee cannot be released 
from its obligation by his grantor and previous cove- 
nantor. Gifford v. Corrigan, 105 N. Y. 2238; 117 id. 
257; Watkins v. Reynolds, 25 N. E. Rep. 322 (decided 
in this court Oct. 7, 1890). (3) Under the decisions of 
New Jersey, a release of a grantee’s assumption of a 
mortgage debt, given by an insolvent grantor, without 
consideration, is void in equity as against the mort- 
gagee’s claim fora deficiency. Crowell v. Currier, 27 
N. J. Eq. 152; Trustees v. Anderson, 30 id. 366; Youngs 
v. Trustees, 31 id. 290; O’ Neill v. Clark, 33 id. 444. (4) 
The mode of procedure by the mortgagee to enforce in 
New York the liability of an intermediate grantee of 
the mortgaged premises in New Jersey on his cove- 
nant of assumption for a deficiency is governed by the 
laws of New York, and may be by an action at law. 
(5) In such action, where the answer sets up a release 
of the covenant, not as a counter-claim, and no motion 
is made under the Code of Civil Procedure, section 
516, for a direction to plaintiff to reply to the new mat- 
ter, he may wait until the trial, and assail the release 
by evidence of fraud. (6) Code of Civil Procedure of 
New York, section 1628, providing that after judgment 
for plaintiff in an action to foreclose a mortgage no 
other action shall be commenced or maintained to re- 
cover any part of the mortgage debt without leave of 
the court in which the former action was brought, 
does not require leave to sue in New York for a de- 
ficiency when the foreclosure was in New Jersey. (7) 
Where a deed, in describing a mortgage assumed by 
the grantee, gives its date and amount, but recites 
that it was executed by the grantor, whereas it was by 
the grantor’s grantor, and there is no other mortgage 
of like amount and date, parol evidence is admissible 
to apply the covenant to the mortgage, and reformation 
of the covenant is not necessary. 1 Green). Ev., $8 297, 
801; Tayl. Ev., §§ 1218, 1221; Wig. Ev. 144; Jackson v. 
Clark, 7 Johns. 218; Jackson v. Sill, 11 id. 201; Loomis 
v. Jackson, 19 id. 449; Dodge v. Potter, 18 Barb. 201; 
Burr v. Insurance Co., 16 N. Y. 267. (8) The point that 
a covenant sued on in New York, executed by « mar- 
ried woman, did not bind her under the laws of 
another State, in which it was executed, cannot be 
raised for the first time on appeal. (9) An action in 
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governed by the statute of limitations of New York. 
Miller v. Brenham, 68 N. Y. 87. But it is equally clear, 
if we look at the statutes of New Jersey, that the ac- 
tion could not have been barred if it had been insti- 
tuted there. (10) A judgmeiut for the deficiency of a 
mortgage debt, rendered in New Jersey, does not bind 
the executor of the covenantor, residing in New York, 
where service on him was by publication. Freeman v. 
Alderson, 119 U. 8S. 185; Schwinger v. Hickok, 53 N. Y. 
280; Cross v. Cross, 108 id. 628; Shepard v. Wright, 113 
id. 582; Booth v. Insurance Co., 43 Mich. 301. Feb. 
24,1891. New York Life Jus. Co. v. Aitkin. Opinion 
by Earl, J. Judgment reversed. 


MUNICIPAL CORPORATIONS—INVALID ASSESSMENT— 
VOLUNTARY PAYMENT — RECOVERY BACK.—(1) A let- 
ter from the commissioners of public works, accom- 
panying the transmission to the assessors of the as- 
sessment list, map and certificate of costs of a local 
improvement, is no part of the record, as the statute 
relating to the subject makes it the duty of the com- 
missioner simply to certify to the total amount of ex- 
penses incurred; and hence, in an action to recover 
back the payment of such assessment, the letter is not 
admissible to show that the assessment is void on its 
face because the work was done by the day, and not 
by contract. (2) Where a land-owner could have dis- 
covered the invalidity of an assessment for a local im- 
provement apparently good on its face by the inspec- 
tion of the records on file in the public offices of the 
city, and where the Court of Appeals has in two cases, 
based on similar facts, declared the assessment in- 
valid, a payment thereof made by the owner six years 
after its confirmation, in order to free the land from 
the apparent incumbrance so as to enable him to com- 
plete its sale, without any steps on the part of the city 
during all this time to enforce its collection, cannot be 
recovered back, as having been made in ignorance of 
fact as to the invalidity of the assessment. (3) Neither 
can the payment be recovered as having been made by 
coercion in fact, as there were no threats of taking 
person or goods by the city, and no payment of money 
was necessary to obtain immediate liberty of person 
or possession of property. (4) Since the land-owner 
paid the assessment with constructive notice of facts 
which rendered it absolutely void, without any steps 
on the part of the city to enforce its collection, and 
since he had the right to institute an action to set aside 
the apparent lien as a cloud on his title, and to enjoin 
the collection of the assessment, the payment cannot 
be recovered back as having been made by coercion in 
law. Distinguishing Peyser v. Mayor, 70 N. Y. 497. 
In the cases I have examined, the point under discus- 
sion bas not always been made or alluded to. It has 
been assumed in many cases, and in most or all of 
them the complaint has contained the allegation that 
the payment was made in ignorance of the facts, where 
there was no coercion in fact by duress of person or of 
goods. There is no case that I have been able to find 
in which it has been held that a party has a right to 
recover back the moneys paid upon such facts as exist 
here, if plaintiff paid with full knowledge. In Purs- 
sell’s Case, 85 N. Y. 330, it appeared by his evidence 
that he was ignorant of the facts which rendered the 
assessment void, and the court held, that as owner of 
a valuable leasehold interest in the land, he could 
profit by the fact that the owner of the fee had had 
the assessment set aside, as he was bound by his cove- 
nant to pay all assessments. Diefenthaler v. Mayor, 
111 N. Y. 331, only held that money which the owner 
has involuntarily paid can be recovered back as therein 
stated. The complaint therein alleged the plaintiffs 
were ignorant of the facts constituting the illegality of 
the assessment when they paid it. What was neces- 
sary to constitute an involuntary payment was not 





discussed or decided. No question was made about 
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the involuntary character of the payment. The fagt 
appeared in Strusburgh v. Mayor, 87 N. Y. 452, that 
such payment was made in ignorance, and that no de. 
gree of vigilance which could have been expected or 
demanded of the plaintiff would have enabled him to 
discover the illegality of the assessment. In Horn y, 
Town of New Lots, 83 N. Y. 100, no question of this 
kind arose, because the money of the plaintiff, while 
in the hands of the Kings county clerk, was levied 
upon by the collector of the town, and paid to the 
county treasurer of Kings county to the credit of that 
town. The plaintiff never paid the money to any one, 
but sought to recover it from the town. In Bruecher 
v. Village of Port Chester, 101 N. Y. 240, the assegg- 
ment was valid upon its face, and the court based its 
decision upon the fact that a valid warrant was out for 
its collection, and hence there was coercion in fact. In 
Jex v. Mayor, 103 N. Y. 536, the complaint alleged that 
the plaintiff was ignorant of the defect in the proceed- 
ings, and was required to and did pay the amount of 
the assessment under coercion of law. In Bank of 
Commonwealth v. Mayor, etc., of New York, 43 N. Y. 
184, the money was collected on a warrant, and it was 
held to have been paid under coercion. Robertson y. 
Frank Bros. Co., 132 U. 8. 17, was a clear case of du- 
ress in fact. In the case of a judgment, strictly so 
called, which is void from extrinsic facts, it might be 
admitted that if the party paid it with knowledge 
thereof, and where no steps were taken to enforce it, 
yet if on appeal it were reversed for error, he might 
avail himself of the reversal to recover back the 
money paid. In that case he does not avail himself of 
the extrinsic facts in order to obtain the reversal, and 
it might well be that the principle permitting the re- 
covery of moneys paid on a judgment afterward re- 
versed on error would apply. But if a party should 
pay a void judgment with full knowledge of the ex- 
trinsic facts facts, as above stated, and without any 
coercion or threat, and then, on those very facts, 
should seek to set the same aside, and to recover back 
the money so paid. I think the doctrine permitting are- 
covery back of money paid on a judgment subsequently 
reversed, does not apply, and that the case isa clear one 
for the application of the doctrine of voluntary pay- 
ments. [ think the principle of the two cases (Vander- 
beck v. City of Rochester, 122 N. Y. 285, and Pooley v. 
City of Buffalo, id. 592), is to this same effect. (5) As 
the payment of the assessment was in fact made to 
enable the owner to effect a sale of the land, he cannot 
recover it as having been involuntarily made to pre- 
vent the accruing of interest on the assessment. (6) 
The fact that the assessment was paid in order to 
enable the owner to complete his contract of sale does 
not amount to coercion in law or in fact, and is not 
sufficient to enable the owner to recover the payment. 
Phelps v. Mayor, 112 N. Y. 216; Vaughn v. Village of 
Port Chester, 115 id. 637, reversing 43 Hun, 427. Feb. 
24, 1891. Tripler v. Mayor, etc., of the City of New 
York. Opinion by Peckham, J. Judgment reversed. 





PAYMENT—EVIDENCE—WITNESS. APPEAL—PLEAD- 
ING.—(1) In an action to foreclose two mortgages de- 
fendants alleged payments, not indorsed on the bonds, 
the times and amounts of which they could not allege. 
The mortgagee was dead, and defendants had never 
taken receipts for payments. A tax assessor testified 
that in 1883 the mortgagee told him that he had but 
one mortgage and made affidavit to that effect, and 
that the mortgage was for $1,000; that in 1884 the mort- 
gagee, on being told that there were two mortgages of 
record, said that they were “‘ pretty much all paid;” 
and that in 1885 he testified before the board of assessors 
that there was due on the mortgage about $500 only. 
Another assessor testified that he thought the mort- 
gagee swore in 1883 or 1885 that the amount due on the 
mortgage was about $500. Plaintiff gave evidence that 
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defendants had attempted to compromise for a much 
Jarger sum, but defendants denied this. Held, that a 
finding that in 1885, there was due *‘ $500, and no more,” 
on the mortgages, was authorized. (2) The husband of 
one of the defendants, who acted as her agent, is not for 
that reason a party to the action, or interested in the 
result within the meaning of the Code of Civil Proced- 
ure of New York, section 829, prohibiting such persons 
from testifying as to transactions with decedents. (3) 
An objection that his testimony is inadmissible by 
reason of his being a person under whom defendants 
glaim, cannot be sustained by subsequent proof of a 
previous sale to him, but the remedy then is by mo- 
tion to strike out his testimony. (4) The admission 
of such evidence is not prejudicial when the referee 
pases his finding on other evidence entirely. (5) A 
general objction to evidence, stating no ground there- 
for, will not be considered on appeal. (6) Errorin an 
answer is waived by failure to object in any way, and 
by proceeding to trial on the merits. Feb. 24, 1891. 
Whitman v. Foley. Opinion by Gray, J. 


PAYMENT — VOLUNTARY — VOID ASSESSMENTS. —(1) 
Where property-owners, after having been in posses- 
sion eleven years, pay a street assessment levied on 
the property six years before they came into posses- 
sion, payment of which has never been demanded by 
the city, and which they have never previously moved 
to vacate, payment being made finally in order to ob- 
tain a loan on the property, and not under coercion, 
and immediately bring an action for the amount so 
paid on the ground that the assessment was invalid, 
they cannot recover. To maintain the action it is es- 
sential that it should appear that the payment had 
been made in ignorance of the invalidity of the assess- 
ment, and through some legal coercion, or involun- 
tarily, upon some coercion in fact to prevent the seiz- 
ure of goods or the arrest of the person. 2 Dill. Mun. 
Corp., § 940; Peyser v, Mayor, 70 N. Y. 497; Phelps v. 
Mayor, 112 id. 222. The long-established and well- 
recognized general rule on the subject of voluntary 
payments is, that when made with knowledge of the 
facts, and not induced by the fraud of the other party, 
they are beyond recall in law. Brisbane y. Dacres, 5 
Taunt. 143; Silliman v. Wing, 7 Hill, 159; Preston v. 
Boston, 12 Pick. 14. So where an assessment is paid, 
which upon its face carries the notice of its illegality 
and consequent invalidity, and no duress is resorted 
to for its collection by the authorities, its payment by 
the property-owner would be voluntary in the eye of 
the law, and its restoration denied. Fleetwood v. City 
of New York, 2 Sandf. 475; Peyser v. Mayor, 70 N. Y. 
497; Phelps v. Mayor, 112 id. 216. But the principle 
upon which such payments are deemed voluntary ex- 
tends to cases where, without the impress of illegality 
upon their face, assessments are paid with knowledge, 
actual or constructive, of the facts which make them 
invalid claims of the municipality. That should be 
quite obvious, for the principle underlying the right to 
compel a restoration of the moneys paid is that the 
debtor was ignorant of the existence of the facts, 
which would have precluded his creditor from main- 
taining his demand at law, or enforcing his lien, 
against his defense. The court should deny a claim 
for the repayment of moneys in such cases, unless it 
appears in proof that the parties charged with their 
payment were ignorant of the facts constituting the 
illegality of the assessments, and paid them when de- 
manded, and under circumstances exhibiting such 
good faith in the matter as to make it appear that they 
acted under a moral coercion, or else it should be evi- 
dent that the payment was involuntary and compelled 
by some duress. (2) Under such facts, a finding that 
Plaintiffs did not know of the invalidity of the assess- 
ment at the time of paying it is not warranted, though 
one of them, who did not manage the property, testi- 








fied that she paid the assessment thinking it was legal; 
as ifany one of them knew that the assessment was 
illegal, the knowledge was chargeable to all. Feb. 24, 
1891. Redmond v. Mayor, etc., of the City of New 
York. Opinion by Gray, J. Judgment reversed. 


RAILROADS—ACTION FOR DISSOLUTION.—(1) Under 
the Code of Civil Procedure, section 1785, which allows 
an action in equity for the forfeiture of the charter of 
a corporation, ‘“‘ where it has suspended its ordinary 
and lawful business for at least one year,” it is no 
ground for maintaining such action that a railroad 
company has omitted for five days to run its trains. 
(2) Such omission is not an “abuse of its powers,” 
within the meaning of section 1798, which authorizes 
an action for dissolution for abuse of corporate powers. 
(3) Nor does the mere allegation of such omission 
make a prima facie case for a decree of dissolution, 
and throw the burden of explanation and excuse on 
defendant corporation, under Laws of 1850, chapter 
140, section 36, which requires all railroad companies 
to ‘start and run their cars for the transportation of 
passengers and property at regular times, to be fixed 
by public notice.” (4) Under Laws of 1887, chapter 
529, which prescribes what shall constitute a day’s labor 
for the employees of certain described corporations, 
and makes it a misdemeanor for their officers or ageuts 
to exact from such employees more than the specified 
labor, it is no ground for the dissolution of the cor- 
poration that its officers or agents have violated this 
statute. Feb. 24,1891. People v. Atlantic Ave. R. Co. 
Opinion by Finch, J. 


RAILWAY—STREET — PERSONAL INJURIES — NEGLI- 
GENCE.—In an action against a street railway company 
for personal injuries, plaintiff, a boy of twelve years, 
testified that he saw defendant’s car coming, and 
thinking he would have time attempted to cross be- 
fore it. The only suggestion of negligence was plain- 
tiff’s claim that the car-driver accelerated its speed as 
he was crossing. Held, that it was error to submit the 
question of defendant's negligence to the jury. Feb. 
24,1891. Munahan v. Steinway & H. P.R.Co. Opin- 
ion by Ruger, C. J. Judgment reversed. 


——__>__—_—_— 


CORRESPONDENCE. 


Tue New ORLEANS LYNCHING. 


Editor of the Albany Law Journal: 

Many thanks for your article on the New Orleans 
lynching. It is the only upright treatment of the sub- 
ject I have read. 

The root of the heinousness of the ‘‘ respectable”’ 
murders seems to me to be that there doesn’t seem to 
have been any great ‘‘terror’’ througbout the city— 
no great or small list of mysterious murders—no go- 
ing about in fear; no evidence that respectable people 
were in danager of life or limb—no sufficient (if there 
could be “ sufficient ’’) reason for the “ public ” to take 
the law in its hands. The existence even of the 
“ Mafia”’ is very doubtful, and at any rate such mem- 
bers of it who come from Italy for reasons known to 
themselves, is probably exceedingly small. Probably 
the whole band is no greater than the ‘‘ Whyo’’ gang 
in this city. That there is a set of criminals, Italians, 
who stand by each other after the manner of other 
criminals, Irish, American, political and otherwise, is 
quite certain. But, as you suggest, if the ‘‘law”’ is 
administered in that manner, it is go-as-you-please 
law, from the fountain of which one class can draw as 
well as another, and there is no end to its application. 
The criminal law should bea monopoly of the closest 
sort in the hands of the proper authorities. 

Yours, etc., 


LAWYER. 
New York, March 28, 1891. 
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PARTITION —Cope Civin Procepureg, § 1538. 
Editor of the Albany Law Journal: 


Last year the Legislature amended section 1538 of 
the Code of Civil Procedure relating to actions of par- 
tition so that it reads as follows: 


* * * ‘the executors or administrators and credit- 
ors of a deceased person who, if living, should be a 
party to said action, must be made parties defend- 
aut.” *¢ ¢ © 


The amendment also contains provisions for distri- 
bution among the creditors, ete. 

1 beg through your journal to ask what was the ob- 
ject of this amendment, and how can it be practically 
applied ? 

Suppose A. died in 1880 intestate, leaving ten chil- 
dren and owning land in this State. Subsequently 
three of these ten children die, one residing in Maine, 
one in New Jersey, and one in this State. A surviving 
child desires a partition or sale of the land. By what 
process is he to ascertain who the creditors of his de- 
ceased brothers or sisters are? Conceding that he can 
find who are creditors of the one who died in this 
State, is the law applicable to such. only, or must he 
hunt up foreign creditors, executors and administra- 
tors? These are only two of the many questions aris- 
ing under this: remarkable statute. 

It strikes me that it must have been a piece of special 
legislation designed to enable some one to put through 
a particular partition suit, without waiting for the 
time now required to elapse when creditors would be 
estopped from reaching the land for the payment of 
debts. 

That the law is impracticable so far as general ap- 
plication is concerned I think is apparent, and I think 
it equally apparent that it must have slipped through 
inadvertently so far as the eminent lawyers composing 
the judiciary committees of the two houses are con- 
cerned. 

Inasmuch as the making of the creditors parties is 
jurisdictional, and the way opened for fastening debts 
upon the land without resort to the usual methods of 
procedure, and, so far as I can see, without limit as to 
time, I suggest that the ‘‘due and orderly course of 
the administration of the law’ requires the repeal of 
this whole amendment. 

Truly yours, 
SUBSCRIBER. 
Port RicnMonD, March 28, 1891. 


—————_e—____—— 


NEW BOOKS AND NEW EDITIONS. 


GENERAL DIGEST OF THE UNITED STATES. 


Another of the “ huge abridgements of the law,” a 
volume of nearly two thousand five hundred pages, 
professing to give abstracts “of the decisions of the 
principal courts in the United States,’ from “all re- 
ports, official and unofficial, published during the year 
ending September, 1890,’ and issued by the Lawyers’ 
* Co-Op” Company of Rochester. It shows a prodig- 
ious amount of industry, and the abstracts are remark- 
able for conciseness, are clearly expressed, and appar- 
ently correct and sufficient. The volume is well 
printed. 


RoGeEerRs ON Expert Testimony. 


The second edition of Dr. Henry Wade Rogers’ 
work on Expert Testimony comes from the press of 
the Central Law Journal Company, St. Louis, and 
forms a volume of nearly six hundred pages, well 
printed, except as to the title-page, against which we 
must expostulate. The work has been entirely re- 
written, and is quite valuable, indeed indispensable, 
on this important branch of the law of evidence. 

















— 





MAY ON INSURANCE. 


This is the third edition, ‘revised, analyzed and 
greatly enlarged,’’ by Frank Parsons, and is published 
by Little, Brown & Co. It is said to contain seventy. 
five per cent more matter than the second edition. It 
is, and in our judgment has always been, the most ex- 
cellent general treatise on this subject, and is univer. 
sally cited in this country. 


p= ES ee 
NOTES. 


: ee late Judge Brady was well known as an ingor- 

rigible joker. Once he came upon the bench, with 
an expression of horror on his face, and said to hig 
brethren, Davis aud Daniels, *‘ I have just seen a most 
outrageous instance of cruelty to animals, and I am 
going to send Bergh after the perpetrator.” “What was 
it?’’ exclaimed both his hearers. ‘‘I saw a man bot- 
tling cats up.’’ A matter-of-fact lawyer who over- 
heard the conversation undertook to tell it to some 
other members of the bar, but it fell flat, perhaps be- 
cause he rendered it “ putting up cats up.” 


In his brief in Good vy. Daland, 121 N. Y. 1, Mr. Al- 
bert_G. McDonald says: ‘‘ Quite overcome by a feel- 
ing of the terrible nature of the power thus wielded 
by this patentee, the counsel denounces alike the de- 
fendants and the plaintiffs for daring to enter into so 
wicked an agreement ’’—in restraint of trade—“ and 
he concludes by accusing his own clients of a statutory 
crime, and (forgetting perhaps Penal Code, 255) by ap- 
plying to the plaintiff judicial profanity uttered nearly 
five centuries ago ’’—namely, the exclamation of Jus- 
tice Hall (Year Book, 2 Henry, 5), ‘‘ By God, if the 
plaintiff were here, he should go to prison till he had 
paid a fine to the king.” 


In his brief in People v. Duane, 121 N. Y. 367, in- 
volving the question whether an army officer retired 
on half pay * holds a Federal office,”” Mr. Esek Cowen 
said: ‘* There is an officer of the English courts called 
a * Falconer,’ whose business, some centuries ago, was 
to take charge of his majesty’s falcons when the king 
went fowling, and who still, as Iam informed, draws 
his salary with great regularity. There is another offi- 
cer, of higher rank and pay, called the ‘* Master of the 
hounds.”” Now if Parliament should pass a statute 
creating a new office, with a proviso that no person 
should be appointed to such office who held an office 
under the crown, I suppose these officers would be 
ineligible, although no falcon has been flown in Eng- 
land in two hundred years, and though the present 
queen never hunts.” 


Extract from will dated September 22, 1821, on ree- 
ord in Washington, Pa.: 


“In the name of goddlemitey amen! I George Yorty 
being of sound and disposing mind and memry bat be- 
ing weak iv body and not nowing whence I may be 
caled do make this my last wil and testymant. 

“i give, becueath and devize to my belovd wife 
elizabeth Annthe incum of aal my farm during her 
nateral life. after her disease to wit it leave al and 
singerlar to my sonsand dauter john D. Sam and elisa- 
beth Ann my dauther to be divided equly after sold. 

**my Dauter mary an Jane Duval, not to have eny- 
thing more, only what she has got she having got 
enugh. 

“elizabeth An to have 1] acres and house. com- 
mence at the bars at the east end of the house on the 
line betwen walkers hairs and me, run etrait to a wite 
oak tree on hill by the bars thence till strike line sow 
west direction to the line on west side & al the water 
rites exsepted for mill purposes. said elizabeth to have 
this after the disease of her mother. 

“GEORGE YORTY.” 
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CURRENT TOPICS. 


HE Bar Association of the city of New York, by 
an overwhelming vote, have disapproved the 
scheme of Messrs. Carter, Choate, Hornblower and 
others to convert the Court of Appeals into a tribu- 
nal for only a few favored classes of suitors. Doubt- 
less this fairly represents the opinion of the State 
bar on this subject. It is to be hoped that no time 
will be wasted in submitting the Commission’s plan 
to the people, but that some other will be substi- 
tuted, and put on its way to adoption, or that the 
matter may be brought before a constitutional con- 
vention fairly representing all classes and interests 
of the people. The Senate judiciary committee 
approve a plan, introduced by Senator Linson, which 
adopts the main recommendations of the Acker reso- 
lution, and which is as follows: 


“There shall}be a Court of Appeals, composed of a 
chief judge and fourteen associate judges, who shall 
be chosen by the electors of the State, and shall hold 
their office for the term of fourteen years from and in- 
eluding the first day of January next after their elec- 
tion; except that the term of those first elected here- 
under to complete the requisite number shall begin on 
the canvass showing their election, and continue for 
fourteen years from and including the first day of 
January next thereafter. The present chief judge and 
judges shall compose a portion of said court until the 
expiration of their respective terms of office. Every 
elector may vote for the chief judge if one is to be 
elected. At all elections for associate judges where 
more than one is to be elected, if an even number is to 
be chosen no elector shall vote for more than one-half 
ofthe number to be chosen. If an uneven number is to 
be chosen, no elector shall vote for more than the 
smallest number sufficient to constitute a majority of 
the number chosen. Any five members of the court 
shall form a quorum, and the concurrence of four shall 
be necessary to a decision. In any case the chief judge 
ora majority of the associate judges may order that 
the case shall be heard before not less than ten judges, 
when the concurrence of a majority of those before 
whom it is heard ‘shall be necessary to a decision. 
Two or more quorums of said court may sit at the 
same time. The court shall have the appointment, 
with the power of removal, of its reporter and clerk, 
and of such attendants as may be necessary.” 


This however does not provide for the jurisdiction 
of the court, but we understand it is proposed to 
leave it as at present. 


It seems that race-wars are not confined to the 
Southern States of this country. At Troy, N. Y., 
last week, there was a short war of races between 
two individuals of the African and the Celtic breed, 
Tespectively, which resuited in a victory for the 
secursed descendant of Ham. ‘‘ Not to put too fine 
§ point upon it,” there was a trial by combat in the 

of a prize-fight to the finish, disguised with 
the name of boxing-match, between two little worth- 
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less young rowdies, one a negro, the other an Irish- 
man — a brutal, bloody and cruel contest of an hour 
and a half, in which the latter was pounded into 
insensibility. The entertainment was furnished by 
aclub of vicious and lawless sporting men, under 
the protection of the chief of police, a person who 
has recently been under indictment for interfering 
with the freedom ofa public election. A convenient 
injunction was granted against police interference, 
by the county judge. A thousand people paid, or 
are presumed to have paid, from $10 to $15 apiece 
to see the sport. Of course there was a large 
preponderance of the crop-haired, broken-nosed, 
square-jawed, thick-necked, drunken and profane 
bruisers who infest and swagger around this coun- 
try from Boston to San Francisco, and defy its laws 
with apparent impunity. Among them was one 
notorious fellow who was released on bail for a stab- 
bing affray in this city just in season to be present 
at the fight. But there was more than a sprinkling 
of ‘‘respectable men,” including some of the 
acknowledged representatives of the swell society 
of this city as well as of Troy. Detailed accounts 
of the affair were published in most of the leading 
newspapers all over the country, more space being 
accorded to it than to the news about the contem- 
poraneous Italian difficulty. Troy has for many 
years had the worst municipal government of which 
we have any knowledge. It is impossible to hold 
a fair election there, but it seems quite practicable 
to have a ‘‘ fair” prize-fight. Troy has reared and 
always loved prize-fighters — Morrissey, Paddy Ryan 
and we believe, Heenan. These have been her best- 
known and most widely-influential citizens, and she 
is to be congratulated on the distinction. It is a 
great pity that she cannot claim the recent victor as 
her citizen, but that glory belongs to Boston. There 
is only one fact in the premises that gives us any 
pleasure, and that is that the ‘‘nigger” whipped. 
We wish he always would whip, for that might go 
some way toward rendering such contests unpopu- 
lar. It gives likewise some satisfaction to know of 
a ‘‘nigger” who can earn $3,800 in ninety minutes, 
We were invited to attend this exhibition of science, 
under the patronage and protection of one of its 
professors, and for a moment were strongly tempted 
to witness it in the Taimagian spirit, in order to 
expose the iniquity, but a previous engagement to 
hear an opera prevented us. Perhaps County Judge 
Griffith can justify his course in enjoining the police 
against interference, but we doubt it. 





The foregoing contest occurred while we were 
perusing ‘‘Trial by Combat,” by George Neilson 
(published by Macmillan & Co., New York). This 
book gives a very lively as well as learned history 
of the judicial duel in England and Scotland, and 
would undoubtedly afford great pleasure to the 
idolaters of the common law, under which men were 
hanged for witchcraft and licensed to beat their 
wives. We believe Lord Eldon regarded it as one 
of the pillars of the British Constitution. At all 
events, so firmly imbedded was it in that institution 
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that it was found necessary to abolish it by statute 
in 1819. Even then two commoners voted against 
the repeal. Mr. Neilson observes: ‘‘It is a ques- 
tionable tribute to precedent, and to the caution of 
law reform, that the law which stood to be repealed 
in 1819 was the duel of law as it had been put in 
shape in Bracton’s time, and the duel of chivalry as 
it had been determined in the court of Richard II.” 
‘* Yet even the act of 1819 did not abolish the cham- 
pion of England, He was a simulacrum,” and so, 
although ‘his occupation was legally gone,” yet at 
coronations ‘‘the champion of England, cased in 
iron or tin, and lifted into his saddle with little 
assistance, pointed the edge of Carlylean satire at 
his ‘bottomless Inanity.’” Mr. Neiison establishes 
the character of the ancient Scots for humor, by the 
incident, in King Richard’s reign, of the Scot who 
objected that his English adversary did not meet 
him on equal terms, because the latter had the nor- 
mal number of eyes, whereas the Scot had lost one 
of his at Otterburn. This ingenious quibble won the 
canny Scot £200 forfeit money. Mr. Neilson gives a 
graphic account of the great contest at Perth, in 
1396, celebrated by Sir Walter Scott in ‘‘ The Fair 
Maid of Perth,” in which he assumes, rather vio- 
lently, it seems to us, that ‘‘these brave high- 
landers” died to decide some ancient dispute. 
‘* Whilst we grope in darkness to ascertain the 
nature of the quarrel of the clans, we know toa 
penny the cost of the barras for their battle,” 
£14, 2s. 11d. Each combatant was furnished 
with sword, axe, dirk and bow with three arrows 
—only three, on account of the danger to the 
spectators, which must have been as great as 
at a base-ball game, or as when that wretched 
marksman, Sergeant S. Prentiss, fought a duel, and 
his antagonist advised the boys to get out of the 
neighboring trees, as ‘‘Mr. Prentiss is shooting 
very wildly this morning.” Now we would much 
like to have all the bruisers in this country pitted 
against each other, in equal numbers, in a combat 
a Toutrance, and if any survived, to have them vut 
at hard labor for life. 


The Rev. Dr. Samuel T. Spear has died at a ripe 
age. He attained distinction as a theologian, as a 
journalist and as a legal author. His occasional 
contributions to these columns and his works on the 
Federal Judiciary and Extradition establish his 
claim to be ranked as an analytical thinker in the 
domain of law. He was aman of a true Christian 
spirit, and his long and useful life was illuminated 
by a modest dignity and a comprehensive good will. 
As one of the editors of The Independent he did 
much to make that journal the great power which 
it is in religion and morals. His death was the 
quick translation of a venerable and good man, to 
whom such a death could not have been terrible. 


The decision of the English Court of Appeal in 
the Jackson case has caused a great commotion 
among English husbands and in the Church. The 
husbands and the bishops, and many of the wives, 





it seems, regard it as a dangerous doctrine that the 
husband has not a right to compel his wife to liye 
with him. The average English husband is a domes. 
tic tyrant, more or less good-natured, who can com- 
mit adultery at pleasure, without possibility of 
redress to the wife so long as he does not exercise 
violence or cruelty toward her person, and is in the 
habit of opening her letters when he chooses, The 
average English wife is a poor, weak-spirited slave, 
more or less well cared for, who rather admires such 
treatment. Mrs. Sherwood tells the exact truth 
on this point in a recent article in The Forum, 
in which she narrates the observation of a lady 
of high rank in England in reference to the 
domestic troubles of a husband and wife of simi- 
lar rank —the wife needed to be kicked down 
stairs, and it wasn’t in the husband to do it, 
The bishops, who in some points are the most con- 
temptible set of men on the face of the earth, and 
at every point are a stumbling-block in the way of 
national and moral progress, of course disapprove 
the doctrine because it is not Pauline. We are 
willing to take our religion through Paul, but not 
our domestic law. The hard-headed sense of Lord 
Chancellor Halsbury, Master of the Rolls Esher and 
Lord Justice Fry commends itself to the conscience 
and intelligence of American husbands and lawyers, 
On this side of the ocean we believe that a husband 
has no more right to compel his wife to live with 
him than his wife has to compel him to live with 
her. In many of our States desertion by the wife 
is ground for divorce, and this remedy can be 
adopted by the English through legislation. Butit 
is well to have it distinctly understood that a hus- 
band may not bully his wife, nor forcibly overcome 
her will, nor subject her to confinement in any sense 
save one. It is impossible to distinguish between 
‘*confinement ” and ‘‘ imprisonment.” When a con- 
vict is sentenced to the prison he is sentenced to 
“ confinement at hard labor.” A debtor ‘‘on the lim- 
its” may have the run of a whole city, but he is none 
the less ‘‘ imprisoned,” and he is ‘‘ confined ” to the 
limits of the prison. Let Mr. Henn Collins stop his 
foolish cackle on this alleged distinction, and let 
John Bull learn the wholesome lesson that one-half 
of the human race may not bully and enslave the 
other half. 


——__>—___—__ 


NOTES OF CASES. 


N Mills v. Parkhurst, New York Court of Appeals, 
March, 1891, it was held that a creditor, by 
suing to set aside an assignment for creditors on the 
ground of fraud, is not precluded from proving his 
claim under the assignment pending his action. The 
court said: ‘‘The doctrine of election, which has 
been thus far successfully invoked in support of the 
argument, does not seem to be applicable to such @ 
case, and no authority is found warranting its appli- 
cation. The learned justices who considered the 
question at the Special and General Terms were influ- 
enced in their conclusions by the supposition thet 
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these appellants were pursuing two remedies ‘upon | 


their claims against their debtor, Perine, and that 
though direct authority might be wanting upon pre- 
cisely such a case, yet analogy with adjudged cases, 
which hold that inconsistent remedies may not be 
availed of, or concurrently pursued, required the 
application of the doctrine of election in this 
instance. If the definition of the legal position 
taken by these appellants was correctly assumed 
below, we should have nothing to say, and could 
not add to their opinion. But we cannot agree 
with them in their view of the situation of the par- 
ties. The elements required to make out a case of 
election were wanting. The doctrine of election, 
usually predicated of inconsistent remedies, consists 
in holding the party, to whom several courses were 
open for obtaining relief, to his first election, where 
subsequently he attempts to avail himself of some 
further and other remedy not consistent with, but 
contradictory of, his previous attitude and action 
upon his claim. The basis for the application of 
the doctrine is in the proposition that where there 
is, by law or by contract, a choice between two rem- 
edies, which proceed upon opposite and irrecon- 
cilable claims of right, the one taken must exclude 
and bar the prosecution of the other. * * * 
Where parties are under some contract, or the case 
is one of a deed or of a will, an election is deemed 
to be made where there has been an acceptance of a 
benefit, under the one or the other, and the party 
benefited will not be heard to raise the question of 
validity, nor to insist upon some other but incon- 
sistent legal rights, however well founded. So it is 
conceivable that the rule may be so extended as to 
apply to the case where a creditor comes in under an 
assignment by his debtor for the benefit of creditors, 
in such way and with such attitude as should pre- 
clude him from thereafter assailing its validity. 
But how can the converse of the proposition be sus- 
tained? The assignment by an insolvent debtor is 
involuntary as to creditors in the application of his 
assets to their claims, and it may be, unequal as well 
as unjust as to some, and it is of no effect if fraudu- 
lently made, within the meaning of the law. Shall 
the creditor, for endeavoring to set it aside on legal 
grounds, if unsuccessful, be held incapable of 
receiving his share of the debtor's assets? Such a 
tule could not be based upon equitable principles. 
It would come so near to lending aid and encour- 
agement to attempts at fraudulent assignments as 
to render its adoption impossible. The assignment 
is not like a gift of property upon conditions open 
to the acceptance or rejection of the donee. It isa 
payment by the assignor of his debts after his own 
Plan. The deed of assignment is in no sense a con- 
tract between the debtor and his creditors, and it 
does not depend for its validity in law upon their 
assent. It isa means or mode which the statute 
permits to be adopted by an insolvent debtor for the 
distribution of his estate among his creditors, and 
80 long as he has acted without fraud, in fact or in 
law, and has complied with the prescriptions of the 


act, his conveyance to an assignee, for the purposes | 








| stated therein, will stand and beeffective. * * * 


The debtor’s proceeding sets at naught whatever 
elements of superiority the non-preferred creditor’s 
claim may possess, as it may nullify the results of 
any diligent effort on his part to secure his debt. It 
compels him to submit to inequality in payment and 
to take his pro rata share of the estate, unless he 
discovers and can establish its invalidity. But if he 
believes himself possessed of proof invalidating the 
assignment, he is not debarred from attacking it 
and endeavoring to set it aside. He is then but 
insisting upon his general right to be paid his judg- 
ment in the order of its priority; and on what prin- 
ciple should his endeavor in that direction prevent 
him from proving and establishing his right, in any 
event, to his share in the assigned estate, which the 
assignee must be deemed to be holding in trust for 
him and all other creditors under the debtor’s deed? 
* * * The learned justice delivering the opinion 
of the General Term conceded that where an action 
to set aside the assignment had been brought, and 
was unsuccessful and terminated, an election would 
not be held to have taken place. How does the 
mere pendency of the action affect and change the 
situation? What is the attitude of the parties? The 
debtor has transferred his estate to another upon 
the trust that he distribute it, in the manner pro- 
vided in the deed, to and among his creditors. The 
assignee is a trustee, whose duty it is to make that 
distribution. A creditor’s only alternative, if he is 
not contented to take what would thus come to him, 
is to endeavor to set aside the deed of assignment, 
if he deems himself possessed of the requisite evi- 
dence of its invalidity at law. If there is any elec- 
tion for him to make, it can only be with respect to 
what remedies may be available to him in order to 
right himself upon his judgment against the assignor 
and to avoid the assignment.” 


In re Breckenridge, Supreme Court of Nebraska, 
March 4, 1891, the court said: ‘‘ This note provided 
for a reasonable attorney’s fee in case an action was 
brought on the note. On the trial of the cause in 
the court below, judgment was rendered in favor of 
the plaintiff for the amount of the note and for $25 
as a reasonable attorney fee. The judgment as to 
the attorney fee was reversed in this court, it being 
held that a stipulation in a promissory note to paya 
reasonable attorney’s fee for instituting and prose- 
cuting a suit on the note, in addition to the legal 
interest, is unauthorized by law and void. The de- 
cision is that case was approved in Hardy v. Miller, 
11 Neb. 395, where it was held there was no author- 
ity to allow attorney fees in actions founded on 
instruments executed since June1, 1879. This doc- 
trine was again affirmed in Otoe Co. v. Brown, 16 
Neb. 395, where it was held, that in the absence of 
a statute authorizing it, there was no authority to 
allow an attorney’s fee and tax the same as costs in 
the action. See also Bond v. Dolby, 17 Neb. 493, 
494; Hand v. Phillips, 18 id. 593; Winkler v. Roe- 
der, 23 id. 706. Other cases to the same effect 
might be cited. It is the settled law of this State 
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therefore that the plaintiff is not entitled to recover 
attorney fees from the defendant in an action upon 
a promissory note or to foreclose a mortgage, not- 
withstanding such note or mortgage may provide 
for the allowance of a reasonable attorney fee in 
case an action is brought on such instrument. How 
then can a person truthfully swear that the con- 
struction placed on the laws of the State by its 
highest court, and which construction is binding 
upon all other tribunals administering its laws, is 
actuated by prejudice or local influence in applying 
the law as thus construed? The definition of ‘ preju- 
dice,’ as given by Webster, is as follows: ‘An opin- 
ion or decision of mind formed without due exami- 
nation; prejudgment; a bias or leaning toward one 
side or the other of a question from other considera- 
tions than those belonging to it; an unreasonable 
predilection or prepossession for or against any 
thing especially; an opinion or leaning adverse to 
any thing, formed without proper grounds, or before 
suitable knowledge.’ It will readily be seen that a 
construction of the law, which is applicable alike to 
all persons, is in no sense the prejudice or local 
influence mentioned in the act for the removal of 
causes.” 


In Barden v. Montana Club, Supreme Court of 
Montana, January 28, 1891, it was held that a social 
club, not organized for the purpose of evading the 
liquor laws, but which furnishes its members with 
liquors and refreshments, without profit to itself, is 
not engaged in the sale of intoxicating liquor by 
retail, within the meaning of a statute which imposes 
a license tax on all persons who deal in, sell or dis- 
pose of intoxicating liquors by retail. The court 
said: ‘‘ The authorities which discuss the problems 
to be solved in this case cannot be reconciled. 
* * * Rickart v. People, 79 Ill. 85; State v. Hora- 
cek, 41 Kans. 87, and State v. Lockyear, 95 N. C. 633, 
support the contention of the respondent that the 
transaction which is described in the case at bar 
possessed the elements of a sale. It must be further 
admitted that the following authorities are directly 
in point, and uphold the ruling of the court below: 
United States v. Wittig, 2 Low. 466; Martin v. 
State, 59 Ala. 34; People v. Andrews, 115 N. Y. 427; 
People v. Soule, 74 Mich. 250; Chesapeake Club v. 
State, 63 Md. 446; State v. Essex Club (N. J.), 20 
Atl. Rep. 768. They assert generally that the prop- 
erty which belonged to the corporation or club has 
been transferred for a valuable consideration to per- 
sons who have received it; that the intention of 
good faith of the members who authorized such acts 
is immaterial; and that the law contemplates that 
the license shali be paid for the disposal of liquors 
in this manner. The opinions in some of these cases 
are elaborate essays upon the question under consid- 
eration, and their conclusions have been fairly 
announced. We do not deny their weight, and will 
not attempt to refute the reasons upon which they 
are founded, and will not go further, and say that 
the controversy is surrounded by uncertainty. There 
are however well-considered cases in which a con- 








trary view has been expressed. Graff v. Evans, 8 
Q. B. Div. 373; Tennessee Club v. Dwyer, 11 Lea, 
452; Leim v. State, 52 Md. 566; Com. v. Smith, 105 
Mass. 144; Com. v. Pomphret, 137 id. 564; Com. y, 
Ewig, 145 id. 119.” 


In Commonwealth v. Lewis, Supreme Court of 
Pennsylvania, February 23, 1891, it was held that 
under the act of Pennsylvania of March 29, 1869, 
which provides that any person who shall wantonly 
or cruelly ill treat, overload, beat or otherwise 
abuse any animal, shall be deemed guilty of a mis- 
demeanor, a member of a gunclub, who, at a pigeon- 
shooting match, shoots at and wounds a pigeon set 
loose from a trap, which is immediately killed on 
discovery of its wounded condition, is not liable. 
The court said: ‘‘ We have thus the finding of the 
jury that the object of this association was to test 
the skill of its members in marksmanship. In other 
words, it was a training-school for sportsmen, in 
which they could acquire skill in shooting on the 
wing. This being the object of the associa- 
tion, the jury further found that the defend- 
ant attended ‘for the purposes aforesaid.’ It was 
conceded, that had he killed his bird, he would not 
have been liable under the act of 1869; but having 
merely wounded it, he was guilty of cruelty under 
said act; so that the crime consisted, not in the fact 
of shooting at the bird, but in wounding instead of 
instantly killing it. From the facts found by the 
jury, the defendant has merely been punished for 
want of skill. It is doubtless true that much pain 
and suffering is often caused to different kinds of 
game by the unskillfulness of sportsmen, A squir- 
rel, badly wounded, may yet crawl to its hole, and 
suffer for many hours or days, and die. So with 
birds. They are often badly wounded, and yet 
manage to get away only to suffer. It was not pre- 
tended that the act applied to such cases. The 
sportsman in the woods is not responsible for the 
accuracy of his aim, under the act of 1869. At the 
same time it is manifest that much suffering would 
be spared wild game if sportsmen were better 
trained. Skill in shooting upon the wing can only 
be gained by practice. It is not so with inanimate 
objects. There accuracy of aim can be acquired by 
shooting at a mark. It is conceded thatthe sports- 
man in the woods may test his skill by shooting at 
wild birds. Why then may he not do the same 
with a bird confined in a cage, and let out for that 
purpose? Is the bird in the cage any better, or has 
it any higher rights, than the bird in the woods? 
Both were placed here by the Almighty for the use 
of man. * * * A distinction was pressed upon 
the argument between the case of a captive bird 
and one at large in the woods. In the latter instance 
there is a necessity to shoot it in order to capture it 
for food or other lawful purpose, and if wounding 
results, it is an unavoidable incident; while in the 
case of a captive bird no necessity exists for putting 
it to death in this way. Some force may be con- 
ceded to this as an abstract proposition, but we do 
not see its application to the facts of this case.” 
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WATER AND WATER COURSES—RIPARIAN 
RIGHTS—POLLUTION OF WATER—DEPOS- 
ITING MINING DEBRIS. 


OHIO SUPREME COURT, JAN. 13, 1891. 
Cotumsus & H. Coat & IRON Co. v. TUCKER. 

In an action brought bya riparian owner to recover of a 
mining company damages to his lands, and for polluting 
the water of a stream which runs through them, by de- 
positing on its own lands, coal slack, dirt and refuse, in 
places from which the same had been washed down and 
onto the lands of plaintiff, the evidence showing substan- 
tial injury to have been produced thereby ; that the de- 
posits were made intentionally; and that such result 
might, at the time the deposits were made, have been an- 
ticipated by a person of ordinary intelligence and pru- 
dence—a right to recover is established, and it is not a 
defense to show that the operation of the mines, and the 
deposit and disposal of the slack, etc., was conducted in 
the mode in general practice in the operation of similar 
coal mines in the surrounding mining districts, and that 
such deposits were made without malice, and upon the 
only feasible place or placesthe company could deposit 
the same, and carry on the business of mining coal. 


RROR to Circuit Court, Hocking county. On 
April 24, 1886, John H. Tucker, defendant in er- 

ror, commenced an action in the Court of Common 
Pleas of Hocking county against the Columbus and 
Hocking Coal and Iron Company seeking to recover 
damages for injury to his lands by reason of the acis 
of the company. Among other things, the petition 
alleged that the defendant is an Ohio corporation; 
that the plaintiff is the owner of a tract of land 
through which flows astream called “* Monday creek,”’ 
whose channel, prior to the wrongs complained of, had 
always been sufficient to hold and carry the water of 
the stream, except during unusual freshets. On the 
Ist day of March, 1883, and continuously thereafter, 
the defendant was and had been the owner and opera- 
tor of large coal mines situate along Sugar run, and its 
tributaries, which run empties into Monday creek 
above and near plaintiff's lands. Since the above date 
defendant has continually and intentionally thrown 
aud deposited, and knowingly permitted to remain, 
the coal dirt, coal slack and coal refuse from its mines, 
in large heaps upon the immediate banks of said run 
and its tributaries, in such manner and with the pur- 
pose that the same should, during rains and freshets, 
be washed into said streams, and carried away thereby. 
Said slack, dirt and refuse was, during the time men- 
tioned, carried by Sugar run and its tributaries into 
and along Monday creek, filling up the channel thereof 
through plaintiff's farm, causing Monday creek to over- 
flow its banks, inundating plaintiff's lands, covering 
about seven acres thereof with slack and refuse, and 
rendering it valueless; also destroying a valuable 
spring, rendering about nine.acres of the lands swampy 
and unhealthy, and befouling and poisoning the water 
in Monday creek; thus rendering it unfit for stock. 
The defendant, by answer, denied that it deposited its 
slack and other refuse on the margin of Sugar run, or 
In any other place, or permitted the same to remain on 
the bank of said stream, for the purpose of having it 
washed away by the stream. It denied specifically the 
allegations of damuge to plaintiff by reason of the coal 
slack and other refuse. lt averred that the mining at 
and operation of the mines, and the deposit and dis- 
posal of the slack and all refuse was conducted in a 
prudent and careful manner, and in the mode in ‘gen- 
eral practice in the operation of all similar coal mines 
in the Hocking valley and the surrounding mining 
districts near thereto, without malice or negligence, 
but with due regard to plaintiff's legal rights; and the 
deposits were made upon its own lands, and upon the 
only feasible places it possibly could deposit the same, 











and carry on the business of mining coal. Plaintiff, 
for reply, denied that the deposits were made in 4 care- 
ful and prudent manner, aud without negligence, and 
that the deposits were made in the only feasible places 
compatible with carrying on the business of mining 
coal. At the trial the defendant offered to prove ‘‘ that 
the mines were properly located; that the operation 
of them was properly conducted ; that the coal slack was 
deposited upon the land of the company without mal- 
ice or negligence, in the ordinary way in common us- 
age in the mining regions of the Hocking valley and its 
surroundings, and in the only possible and feasible 
way that the defendant could deposit the same.” Ob- 
jection to this was sustained, to which defendant ex- 
cepted. . 

In varying forms of expression the defendant re- 
quested the court to charge the jury that the defend- 
ant was a corporation duly empowed by its charter to 
mine coal, and the power to mine coal carried with it 
the power to do all things made necessary by the natu- 
ral conformation of the land, or whatever else is in- 
cluded in the reasonable and proper use of mining 
lands. So that, if the jury should find that the de- 
fendant has confined itself to the necessary means of 
the lawful enjoyment of its lands; that it deposited its 
coal slack from its mines on its own lands, upon the 
only feasible place or places it could possibly deposit 
the same, taking into account the natural conforma- 
tion of the land where the coal banks were located, and 
the slack was deposited in order tu carry on its busi- 
ness of mining coal, and that the deposits were made 
without malice or negligence, and without intent to 
have it carried away by water—then there can be no 
recovery. The court declined to charge as requested, 
but did charge, among other things, as follows: “The 
first principal question that will demand your atten- 
tion is whether or not the defendant intentionally 
threw and deposited, and permitted to be thrown and 
deposited, the coal dirt, slack and refuse from its coal 
mines into Sugar creek, orin the immediate vicinity 
of such creek, with the purpose and intention of havy- 
ing the same, by operation of rain falling upon it, wash 
into the said creek. This is averred in the petition, 
and denied in the answer; and before the plaintiff will 
be entitled to a verdict at your hands he must satisfy 
you by preponderance, or greater weight of the evi- 
dence, the truth of such averment. If he shall fail to 
satify you of the truth of this averment, that will be 
an end of your labors, for in that event your verdict 
must be for the defendant, for, though the defendant 
says in its answer that it was guilty of no negligence 
or carelessness in the operation of its coal mines, and 
deposited its slack upon the only feasible place for its 
deposit, etc., and this is denied in the reply, yet the 
plaintiff can only recover because of the fact of his pe- 
tition; and the only wrong conduct complained of in 
the petition is this intentional deposit of slack, etc., 
into the stream, orin such proximity thereto that it 
was intended it should washin said creek; and it is 
for the consequence of this wrongful conduct upon the 
part of the defendant that the plaintiff may recover. 
* * * The question that you have to deal with is as 
to whether the defendant, during the time complained 
of in the petition, did the acts therein charged, and 
whether injuries resulted to the plaintiff's land there- 
from. You will observe the defendant must have in- 
tentionally, during the time complained of in the peti- 
tion—March 1, 1883, to April 24, 1886, the date of filing 
the petition—deposited this slack or refuse from its 
mines in this creek, or at some place that it would 
naturally and necessarily be carried into said creek, or 
it must have intentionally permitted the same to be. 
done. And by ‘ permission’ here is meant that, hav- 
ing the power and control over the operation of said 
mines, and knowing said slack and refuse was being so 
deposited, failed and neglected to prevent the same, 
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Where the slack and refuse is not thrown or deposited 
directly in the creek, but at a place where it is claimed 
it will be washed into such stream, the defendant’s in- 
tention must be gathered from the circumstances un- 
der which the same was deposited. One is presumed 
to have intended the natural consequence of his act 
purposely done; and, if this slack or refuse was de- 
posited at such a place by the defendant that it must 
naturally and necessarily be washed into the creek or 
stream, the intention that it would be so washed must 
be presumed. This is a practical question, and the de- 
fendant must be held to the exercise of care and cau- 
tion in the deposit of its slack, to avoid its being 
washed into the stream; and that is such care and cau- 
tion that a man of ordiuary prudence and intelligence, 
desirous of preventing such slack being washed into 
said stream, would exercise in making such deposits; 
and if it could not be deposited upon said land with- 
out its being necessarily washed in the stream, as must 
be apparent to any man of ordinary intelligence, then 
it was the duty of the defendant not to cause its de- 
posit upon said land. Upon the other hand, the de- 
fendant cannot be held liable for any unusual result, 
or one that would not be anticipated by a man exer- 
cising ordinary intelligence, while depositing the slack 
upon his own land; and, if injury resulted from such 
deposit to another, it must be held an accident for 
which the defendant is not responsible. So you will 
look into this testimony, and determine: Did the de- 
fendant deposit, or permit to be deposited, the slack 
and refuse from its coal mines in this stream, or did it 
deposit such slack and refuse at some place or places, 
whether upon its own land or elsewhere, from which it 
was its legal duty to know that such slack and refuse 
would be washed into the stream, and was such slack 
and refuse washed from thence into the stream?’’ To 
which refusals, and to the charge as thus given, the de- 
fendant excepted. A verdict having been given for the 
plaintiff, and judgment rendered thereon, error was 
prosecuted to the Circuit Court, where the judgment 
was affirmed. To reverse these judgments the present 
proceeding in error is prosecuted. 


Seth Weldy, Geo. K. Nash, F. W. Merrick, and L. D. 
Vickers, for plaintiff in error. 


S. H. Bright and &. F. Price, for defendant in error. 


SpeAR, J. Weare admonished that the case is one 
of great practical importance. In view of this consid- 
eration, the counsel favored the court with able and 
elaborate argument, and the oral argument has been 
supplemented by intelligent and exhaustive briefs, pre- 
senting the questions iv a very full and comprehensive 
manner. We agree that the case isan important one, 
and, recognizing this, the court has given to it full and 
patient consideration. We think nevertheless that the 
real issue is narrowed by the pleadings to a small 
compass, and may be determined by the application of 
simple and well-settled rules of law. By its answer, 
the company denied that the deposits of slack and 
refuse were made or permitted, with the purpose of 
having them washed down onto plaintifi’s lands, and 
denied negligence; but did not deny that it made the 
deposits and permitted them to remain at the places in 
the petition charged, nor that they were deposited in 
such manner as that they would be and were carried 
away by the streams. In the view of the trial court 
therefore there was practically but one question for 
the jury to pass upon in determining the liability of 
the company in case damage were proved as the result 
of the defendant’s acts, and plaintiff's own acts did 
not prevent a recovery, and that was whether or not, 
in making and continuing the deposits, the company's 
managers knew, or ought, as reasonable men, to have 
known, that they would be washed down by the 
streams and thus injure the plaintiff. It is fundamenu- 








tal, we presume, that an owner of land has the right to 
enjoy the soil itself, in its natural state, unaffected by 
the tortious acts of a neighboring land-owner; and 
where the land is located along the margin of astream 
he is, as a riparian owner, entitled, as an incident to 
his estate, to the natural flow of the water of the 
stream in its accustomed channel, undiminished jn 
quantity and unimpaired in quality, except where bis 
estate is servient to one which dominates it, and ex- 
cept as to injury which may be done toit by one in the 
performance of an act lawful in itself, and done ing 
manner which does not involve malice or negligence, 
Washb. Easem. (4th ed.), p. 316; Johnson v. Jordan, 2 
Metc. (Mass.) 234. ‘This was the position of plaintiffas 
to his land on Monday creek, and as to the waters of 
that stream. It is not claimed that the plaintiff's land 
is, in any legal sense, servient to that of the coal com- 
pany. But, broadly stated, the claim of the company ° 
is, that being a corporation authorized to mine coal in 
the State, and owning the lands upon and in which its 
mines are situate, and conducting a business which ig 
of great importance to the public as tending to develop 
the natural resources of the couniry, it has the right to 
place its slack and refuse upon the surface of its own 
land at such points as is necessary for its convenience 
in the carrying on of its current and future mining 
operations; and that, if it makes such deposits care- 
fully, without malice, but solely with a view to the 
reasonable and successful mining of its coal, this isno 
more than is warranted by the common usage of other 
coal companies and operators of the Hocking valley 
and that section of the State, and is but a lawful and 
proper use of its own !lands; and, although the slack 
and refuse so deposited in the ordinary course of 
things may, when placed there, be expected to wash 
down and finally reach the lands of the plaintiff, to his 
damage, yet itis damnum absque injuria, and there 
can be norecovery. Of course the right of the coal 
company, as a land-owner, to the natural and full use 
of its soil, is measured by the same rule as that ap- 
plied to the like right of the plaintiff. But the rightit 
insists upon is something different from the natural 
and ordinary use of the soil. While not an unusual 
one, perhaps, with those engaged in the same business 
in the locality, it is an exceptional rather than a com- 
mon and ordinary one. It is not incidental to the use 
of the soil itself as such; indeed, is destructive of 
what is the most common use of the soil, viz., for agri- 
cultural purposes. Yet it is not, necessarily, an im- 
proper or unlawful use. Whether itis so or not de- 
pends upon the circumstances. The course of busi- 
ness is to take the coal in a body from the inside of 
the mines to the surface, there screen it, and dump the 
slack and refuse on its own land, but in such places 
that, owing to the conformation of the ground, it may 
be carried down the tributaries, and into Monday 
creek. If the company may lawfully do this, even 
though the probable and natural effect, known to the’ 
company's managers at the time, is that the deposits 
will wash down onto and injure the plaintiff's lands, 
or pollute the water of Monday creek, then there can 
be no recovery, and the judgments below should be re- 
versed. 

That the coal company is a corporation can make no 
difference in the case. Its rights are just as great, and 
no greater, than those of a private person in the same 
business. That it is authorized by its charter to mine 
coal generally in the State cannot enlarge its rights in 
any particular locality. Even had its charter empow- 
ered it to establish a business and carfy it on in a par- 
ticular place, it cannot be presumed that the State has 
intended to authorize it to carry on the business in 4 
manner destructive of the property rights of others 
without compensation. While the thing to be done may 
be lawful in a general way, there are and must be lim- 
itations upon the means by which it is to be doue. 
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Nor is it of consequence that the operation of the com- 
pany’s mines tends to the development of the natural 
resources of the country. But few enterprises, the 
product of which is useful, fail to advance the general 

Along with many evils attending the working 
of this class of organizations, valuable services have 
been rendered to the public by them, and many com- 
forts and necessaries are afforded the people by them 
which the capital of single individuals would be inad- 
equate to produce. At the same time they are not, in 
the eye of the law, public enterprises, but, on the con- 
trary, are organized and maintained wholly and en- 
tirely for private gain; and so soon as gain ceases to 
follow their operation, just so soon do the operatious 
themselves cease. 

Equally immaterial, as we think, is the matter of 
custom among coal operators in the Hocking valley 
and the surrounding mining districts near thereto of 
depositing slack and refuse on their own lands, wheu 
such custom is invoked to justify deposits so placed as 
to naturally allow them to wash down, to the injury 
of lands lying below them. The rights of the plaintiff 
to the uninterrupted use of his land, and the unim- 
paired use of the water of Monday creek, being se- 
cured to him by the common law, how is it possible 
that a custom can deprive him of them? Why shouid 
ausage, the effect of which, if recognized, is to permit 
one man to take from another his property rights with- 
out compensation, be sanctioned? If it be assumed 
that the custom is a general one, then it is a part of the 
common law itself; and there would be presented an 
instance of two rules of law, equally binding, and yet 
wholly inconsistent the one with the other. If it be 
claimed that the custom is a particular one, then we 
have the anomaly of a land-owner’s common-law right 
in his land taken from him by a usage of a particular 
trade, established by strangers, which it is not pre- 
tended he has ever been cognizant of, much less as- 
sented to. To have affected the plaintiff the custom 
must have been shown to be reasonable and certain, 
known to him, or to have been so general and well es- 
tablished that knowledge would be presumed, peace- 
ably acquiesced in, and not unjust, oppressive or in con- 
flict with an established rule of public policy. The 
alleged custom possessed scarcely one of these attri- 
butes. Even though it had been common throughout 
the State, it would not avail. A usage which is not ac- 
cording to law, though universal, cannot be set up to 
control the law. Meyer v. Dresser, 111 E. C. L. 646; 
Stoever v. Whitman, 6 Bin. 416; Jnglebright v. Ham- 
mond, 19 Ohio, 337. Nor could the testimony offered 
avail the defendant on the question of negligence. Evi- 
dence of a particular custom is sometimes admitted to 
explain a contract, to ascertain the intention of the 
parties when it has not been fully expressed in the con- 
tract, to interpret the otherwise indeterminate inten- 
tions and acts of the parties, or to show that the mode 
in which a contract has been performed is the one cus- 
tomarily followed by others engaged in the same call- 
ing or trade; but, as a general proposition, one 
“charged with negligence will not be allowed to show 
that the act complained of was customary among those 
engaged in a similar occupation, or those placed under 
like circumstances, or owing similar duties. Such an 
offer is, in effect, to show, as an excuse for defendant’s 
negligence, a custom of others to be equally negli- 
gent.”” Deer. Neg., §9; Cleveland v. Steamboat Co., 5 
Hun, 523; Judd v. Fargo, 107 Mass. 264; Hinckley v. 
Barnstable, 109 id. 126; Miller v. Pendleton, 8 Gray, 547; 
Bailey v. New Haven & N. Co., 107 Mass. 496; Littleton 
v. Richardson, 32 N. H. 59; Bridge Co. v. Fisk, 23 id. 
171; Crocker v. Schureman, 7 Mo. App. 358. That 
others engaged in like business have been accustomed 
to disregard the rights of their neighbors can furnish 
ho justification to the defendant to do so. 

The further claim of the company that it had the 





right to make the deposits in the places complained of 
because it was necessary to the successful conduct of 
its own business to so place them, seems no less want- 
ing in substance. The effect is to measure the rights 
of the plaintiff in his lands and in the waters of Mon- 
day creek by the convenience or necessity of the com- 
pany’s business. An owner of land in Ohio is not sub- 
ject to any such narrow and arbitrary rule. If the in- 
jury complained of were merely a fanciful wrong, or 
produced simply personal discomfort, such as any 
dweller in a town is necessarily subjected to by reason 
of the operations of trade which may be there carried 
on, and which are actually necessary, not only for the 
enjoyment of property, but for the benefit of the in- 
habitants of the town and the public at large, there 
might be no real ground of complaint; but where the 
result of the acts of one on his own land is a direct and 
material injury to the property and property rights of 
another, a very different question arises, and, in such 
case, the maxim sic wutere tuo ut alienum non ledas ap- 
plies. Upon reason we think the proposition sound, 
that where no right by prescription exists to carry on 
a particular business in a particular manner, at a par- 
ticular place, and the natural and necessary result of 
the place selected and the manner adopted is to cause 
material injury to the property rights of another, it is 
not a sufficient defense to an action for damages to 
show that the locality where it is carried on is one 
generally iu use by persons in such business and, the 
manner in which it is carried on is commonly adopted 
by others in such business, even though it appears that 
the use made of the land, while not the common and 
ordinary use of land as such, is not an unnatural nor 
improper one in and of itself, nor even an unusual one; 
and the proposition will be found sustained by abun- 
dant authority. From the scores of cases we are con- 
tent to cite Tipping v. Smelting Co., 116 E. C. L. 608, 
615; 11 H. L. Cas. 642; Bamford v. Turnley, 113 E. C. 
L. 62, 82. In the latter case defendant was the owner 
of land on which was clay well adapted to the making 
of brick. He dug the clay, moulded it, and proceeded 
to burn it on the land, to the damage of the plaintiff. 
The court held that an action for a nuisance would lie. 
Attention is specially called to the opinion of Bram- 
well, B. Attention is also called to Shearm. & R. Neg., 
§§ 733, 734. ‘‘ It is a general principle that any person 
who, without authority, diverts the whole or any part 
of the water of a stream from its natural course, or in- 
terferes with its natural current, is responsible abso- 
lutely, and witbout any question of negligence, to any 
one who is entitled to have the water flow in its natu- 
ral state.’’ ‘Any use of the land near a stream, or of 
the water of a stream itself, which reuders the water 
unwholesome, offensive or unfit for the purposes for 
which it is used, is unlawful; and any riparian owner 
who is damaged by such unlawful acts has an action 
for his damages against the author of the wrong.” If 
this view of the law be correct, it is clear that the ques- 
tion as to the company’s liability, in case damages 
were proved as the result of the defendant’s acts, and 
the plaintiff's own conduct did not prevent a recovery, 
was,as held by the trial court, merely a question 
whether or not, in making and continuing the depos- 
its, the company’s managers knew, or ought to have 
known, as reasonable men, that the deposits would be 
washed down by the stream, and might injure the 
plaintiff. No obstacle was placed by the court to the 
making of proof by the company touching this point. 
The offer of proof in regard to negligence did not em- 
brace this idea however, and was therefore too general 
to be of service to the jury. Besides this, it embraced 
propositions as to matters wholly immaterial, as here. 
tofore shown. It was not error therefore to exclude 
the testimony. For like reasons there was not errorin 
refusing to charge as requested. Some of the proposi- 
tions embraced correct principles of law in the ab- 
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stract, but were not, as stated, wholly applicable to the 
case made, and might have been misleading, inasmuch 
as they were in the line of the defendant’s theory of 
the case, which, we think, was wrong. Nor was there 
error in the charge as given. The rule given the jury 
as to negligence was in strict consonance with the doc- 
trine laid down by this court in Crawford v. Rambo, 44 
Ohio St. 279. It is there held that ‘* where a riparian 
owner constructs an embankment upon his own lands 
that occasions substantial injury to the lands of a 
neighbor upon the stream, and which might, at the 
time, have been anticipated by a man of ordinary pru- 
dence and intelligence, he is liable in damages for the 
injury as occasioned.”’ The rule, we think, applies to 
the case at bar. 

The case of Ruffner v. Railroad Co., 34 Ohio St. 96, is 
cited as sustaining the company’s claim. With due re- 
apect, we think it fails to do so. The question was 
whether, where a railroad company authorized to pro- 
pel its trains and operate its road by steam locomo- 
tives, an inference of negligence arises from the mere 
fact that an injury to adjoining property was caused 
by sparks emitted by such locomotives, which ques- 
tion the court answered in the negative. The railroad 
company was authorized by the State to construct its 
railroad and operate it by locomotives and the only 
way by which it was possible for the locomotives to be 
driven was by the creation of steam by means of fire, 
aud sparks would necessarily follow. It was not only 
the natural and common way, but the only practical 
way. Negligence must be shown; it will not be pre- 
sumed. Hence, when the only fact present was that 
sparks had been emitted from the smoke-stack which 
caused damage, the court would not infer that the fire 
was carelessly conducted, nor that the appliances of 
the railroad company were defective. But whetheror 
not, at common law, the action could be maintained, 
there seems to be no question but that the acts charged 
against the defendant company, if done intentionally, 
constituted a nuisance punishable by the criminal 
statute, and that a right of action on the part of a per- 
son injured would follow. By the act of April 15, 1857 
(1 Swan & C. St. 880), “the obstructing or impeding, 
without legal authority, the passage of any navigable 
river, harbor or collection of water; or the corrupting 
or rendering unwholesome or impure any water- 
course, stream or water; or unJawfully diverting any 
such water-course from its natural course or state, to 
the injury or prejudice of others’’—was declared a 
nuisance, made punishable by fine, and a right of ac- 
tion given to any person injured for civil damages. 
The act of March 27, 1876 (73 Obio Laws, 87) provided 
“that if any person or persons shall intentionally 
throw or deposit, or permit to be thrown or deposited, 
any coal dirt, coal slack, coal screenings, or coal, or 
other refuse from coal mines, into or upon any of the 
rivers, lakes, ponds, streams, or any place adjacent to 
the same, from which such coal dirt * * * will 
wash into any of the rivers, lakes, ponds or streams of 
this State, every such person or persons shall be 
deemed guilty of a misdemeanor, and, upon convic- 
tion thereof, shall be fined,”’ etc., “‘ and shall moreover 
be liable to the party or parties injured in treble the 
amount of damages by him, her or them sustained.” 
This act was codified the following year, and made 
part of the Penal Code (74 Ohio Laws, 264) under the 
head of ‘‘ Nuisances,” and is section 7 of that chapter. 
In this codification, which is now, in substance, sec- 
tion 6925 of the Revised Statutes, the provision for 
treble damages is omitted. It does not follow how- 
ever that civil damages may not be recovered. The 
acts charged in this case against the company came 
within the statutory definition of “ nuisances.’’ This 
legislation shows a legislative intent to give the in- 
jured party a civil action. But, aside from this, it is 
settled law, we presume, tbat for injuries arisiug from 





a nuisance the injured party may have an action. 
Judge Cooley, in his work on Torts (2d ed., p. 7%), 
says: ‘It is sufficient to say of the authorities that 
they recognize the rule as a general one, that when the 
duty imposed by statute is manifestly intended for the 
protection and benefit of individuals, the common law, 
when an individual is injured by a breach of the duty, 
will supply a remedy if the statute gives none.” Seg 
also cases cited, and Curdington v. Fredericks, 46 Ohio 
St. 442. If therefore the evidence showed that the 
statute had been intentionally violated, a statutory 
nuisance was shown to have been committed, and 
those engaged in producing it would be liable. Let it 
be assumed that the company, on account of its arti- 
ficial character, could not be indicted and punished, 
yet the persons in its employ who did the acts could 
be held both criminally and civilly; and, whenever 
the acts of an employee are such as to make him liable 
personally, the employer, whether a natural person or 
a corporation, may be held civilly where it is shown 
that the acts of the employee were performed in the 
line of his duty. So that, in this case, if the acts done 
would have rendered the employees amenable to the 
criminal statute, no rule of law forbids the reaching 
beyond them, and visiting responsibility in civil dam- 
ages upon the corporation itself. Its liability will be 
measured by the same rules of law which determiue 
the liability of the employees. Applying this test, we 
suppose the rule to be well settled that persons of in- 
telligence are presumed to have intended the natural 
consequence of their deliberate acts. If therefore the 
natural result of placing slack and refuse in the 
stream, or on the margin or bank, is that they will be 
washed down by heavy rains onto the lands of plain- 
tiff, and this would be apparent to the ordinary ob- 
server, it is but just to assume, in the absence of acon- 
trary showing, that the expectation was that it should 
so wash; and this state of facts would show that the 
company exercised its right negligently. Butif such 
washing was not a natural consequence, and would not 
have been anticipated as a natural result by persons of 
usual intelligence in the exercise of ordinary care, no 
intent would be presumed, nor negligence imputed; 
and if damage ensued to persons having property on 
the streams below, by the washing of slack, etc., no 
liability would attach to those who made the deposits. 
And, in substance, the foregoing was given by the trial 
judge to the jury. The charge upon other questions 
presented is an accurate statement of the law of the 
case. An examination of the record fails to show any 
error therein. Judgment affirmed. 


————__~—— 


WILL —DEVISE T0 CHARITY — EXISTENCE 
OF BENEFICIARIES. 


OREGON SUPREME COURT, JAN. 6, 1891. 


PENNOYER V. WADHAMS. 


A testator devised lands to trustees for the purpose of having 
erected on a designated portion thereof a Presbyterian 
church, to be known as the “ First Presbyterian Church 
of Upper Astoria,” for the use of the society of said 
church, and of a parsonage for the use of the pastor in 
charge thereof; for the purpose of carrying out this trust 
authorized and empowered the trustees to sell any and 
all of the land devised, except that portion on which the 
church and parsonage were to be built, and directed that 
the proceeds of such sale be applied in the erection and 
furnishing of said church and parsonage, and after such 
church and parsonage should be erected and furnished, 
the trust to wholly cease and determine in trustees as to 
said church, parsonage and furniture, as well as to any 
unsold property or unexpended proceeds of sales, and to 
vest in, and be carried on by, the board of trustees of the 
First Presbyterian Church of Upper Astoria, and their 
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successors in office, in trust “for the purpose of advanc- 
ing and propagating the Christian religion, through the 
agency of the Presbyterian church.’’ Held, a char- 
itable trust, valid against the testator’s heirs, although 
there was no Presbyterian church organization or society 
in Upper Astoria at time of testator’s death. 


Ts ae from Circuit Court, Clatsop county. Frank 

J. Taylor, J. 

Suit to foreclose a mortgage of $4,000, executed by 
Truman P. Powers in his life-time, upon a tract of 
land containing eighty acres adjoining Upper Astoria, 
and six blocks in Upper Astoria. The complaint is in 
the usual form. The defendant Wadhams answers 
separately, alleging that he is the holder in trust of the 
legal title to a certain portion of the real estate de- 
scribed in the mortgage for the use and benefit of the 
First Presbyterian Church of Upper Astoria, in ac- 
cordance with the last will and testament of said 
Powers, and asking that defendant Leinenweber’s 
property be first sold. The defendant Mary H. Leinen- 
weber also files an answer in which she denies the al- 
legations of Wadhams’ answer, and alleges that she is 
the sole heir and residuary legatee of Powers. Upon 
the issues thus made between defendants Wadhams 
and Leinenweber the cause was tried, which resulted 
in a decree in favor of defendant Leinenweber, from 
which decree Wadhams brings this appeal. ‘ 


H. B. Nicholas, for appellant. 
Raleigh Stott, for respondent. 


Bean, J. On March 12, 1883, Truman P. Powers 
executed his last will and testament, which, among 
other devises and bequests, contained the following: 
“Sixth. I give, devise and .bequeath to Christian 
Leinenweber, of the town of Upper Astoria, Clatsop 
county, Oregon, and William Wadhams, of the city of 
Portland, Multnomah county, Oregon, and the sur- 
vivor of them, unless the same shall be conveyed by 
me prior to my death, blocks Nos. 57, 49, 85 and 99, and 
lots Nos. 3 and 4 in block No. 37, in the town of Upper 
Astoria, Clatsop county, Oregon, as laid out and re- 
corded by John Adair, and twenty acres of landin a 
square tract out of the north-east corner of the south- 
east quarter of John Adair’s donation land claim, in 
trust for the sole use, benefit and behoof of the First 
Presbyterian Church of the town of Upper Astoria, 
Clatsop county, Oregon, as laid out and recorded by 
John Adair, and which said lots, blocks and tract of 
land are devised and bequeathed for the sole and ex- 
press purpose of having erected and built on said lots 
8 and 4 in said block 387, in said town of Upper Astoria, 
a Presbyterian church, to be known and designated as 
the ‘First Presbyterian Church of the town of Upper 
Astoria,’ for the use of the society of said First Pres- 
byterian Church, and of a parsonage for the sole use 
and benefit of the pastor in charge of said First Presby- 
terian Church; and to the furnishing said church and 
parsonage with suitable, neat and substantial furniture, 
and for the purpose of fulfilling and carrying out said 
trust, I hereby direct, authorize and empower my said 
executors, Christian Leinenweber and William Wad- 
hams, and the survivor of them, without any order of 
the Probate Court of Clatsop county, Oregon, to sell 
any and all said lots or tracts of land, except lots 3 and 
4in block 87, for such sums of money as shall to them 
seem just and right, and to give to the purchaser or 
purchasers of said lots or tracts of land, $r any part or 
Portion thereof, all necessary bonds, deeds and convey- 
ances therefor, and all sums of money, so realized by 
My executors, and the survivor of them, shall be loaned 
by them on good real estate security until four years 
from the date of my decease, and at which said date 
said money shall be applied by my said executors to 
the erection of a Presbyterian church, to be known 
and designated as the ‘First Presbyterian Church of 








the town of Upper Astoria,’ for the use of the society 
of the said First Presbyterian Church, and of the par- 
sonage, for the sole use of the pastor in charge of 
said First Presbyterian Church, to the furnishing 
said church aud parsonage with suitable furniture; 
and after the erecting aud furnishing of said church 
and parsonage, said trust sball wholly cease and de- 
termine in my said executors, and the survivors of 
them, and said trust shall thereupon vest in, and be 
carried on by, the board of trustees of said First Pres- 
byterian Church of the town of Upper Astoria, and by 
their successors in office; and if, after the said church 
and parsonage shall be erected and furnished, any 
money shall be left from the proceeds of the sale of 
tracts and lots of land, or of any portion thereof, or if 
any of said lots or tracts of land shall remain unsold, 
then and in that event, said trust shall cease and de- 
termine as to said money and unsold property, as well 
as to said church and parsonage, and church and par- 
sonage furniture, and to said lots3 and 4 in said block 
87, on which said church and parsonage shall be built, 
in my said executors, and the survivor of them, and 
shall vest and remain in, an@ be carried on by, the 
board of trustees of said First Presbyterian Church of 
Upper Astoria, Clatsop county, Oregon, and their suc- 
cessors in office, in trust to the said board of trustees, 
and their successors in office, for the purpose of ad- 
vancing and propagating the Christian religion through 
the agency of the Presbyterian church; and I desire 
and direct that my executor Christian Leinenweber 
should be elected and added to said board of trustees 
of said First Presbyterian Church of Upper Astoria 
for the term of kis natural life, or during his pleasure, 
to enable him the better to assist in the carrying out 
of my wishes as set out in this bequest. This bequest 
is for the benefit of my grandchildren, to interest them 
in working for, and supporting and believing in, the 
church and gospel of our Lord and Saviour Jesus 
Christ, to whom with the Father and the Holy Ghost 
be glory and honor, dominion and power, world with- 
out end, amen; and to enable all in the vicinity of 
Upper Astoria to enjoy the privileges of that glorious 
gospel, which to hear aright is everlasting life. Seventh. 
All the rest, residue and remainder of my estate, both 
real, personal and mixed, of which I shall die seized 
and possessed after the payment of all my just debts, 
and all the expenses of my last sickness and burial, 
I give, devise and bequeath unto my adopted and be- 
loved daughter Mary Leinenweber, in fee-simple to 
the said Mary Leinenweber.”’ 

At the time of Powers’ death in July, 1883, there was 
no First Presbyterian Church, or any Presbyterian 
church organization, association or society in Upper 
Astoria, nor has any such church been organized or 
established since his death. The contention of re- 
spondent is that the devise to Wadhams and Leinen- 
weber was a private trust, and not a public charity, 
and there being no certain specified beneficiaries in 
existence at the time of the testator’s death, is void. 
The requisites of a valid private trust, and one fora 
charitable use, are materially different. In the former 
there must not only be a certain trustee who holds the 
legal title, but a certain specified cestui que truat, 
clearly identified, or made capable of identification, by 
the terms of the instrument creating the trust; while 
it is an essentiai feature of the latter that the bene- 
ficiaries are uncertain, a class of persons described in 
some general language, often fluctuating, changing in 
their individual members, and partaking of a quasi 
public character. Indeed it is said a public charity be- 
gins where uncertainty in the recipient begins. 2 Pom. 
Eq. Jur., § 1018; 2 Perry Trusts, § 687; Raley v. Uma- 
tilla Co., 15 Ore. 172. When the object and purposes 
for which a trust is intended to be created is once de- 
termined to be charitable, very different rules from 
those that are applied in administering and establishing 
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private trusts will be applied in order to giye effect to 
the intention of the donor, and establish the charity. 
In a private trust, if the cestuis que trustent are so un- 
certain, or are so incapable of taking, that they cannot 
be identified, or cannot, by legal or equitable proceed- 
ings, claim the benefit conferred upon them, the gift 
will fail, and revert to the donor or his heirs; but if a 
gift is made for a public charitable purpose, it is im- 
material that the cestuis que trustent are indefinite or 
uncertain, or that the trustee is uncertain or incapable 
of taking. Courts of equity look with favor upon all 
such trusts, and endeavor to carry them into effect, if 
it can be done consistently with the rules of law. With 
regard to the origin and extent of the equitable juris- 
‘diction over charitable trusts in this country, there is 
the utmost conflict of judicial utterances in the earlier 
cases. The opinion seems formerly to have prevailed 
that the peculiar equitable jurisdiction over charities, 
except where a trust, valid by the ordinary rules of 
law aud equity, was created, was derived solely from 
the statute of 43 Elizabeth, chapter 4. It was so held 
by the Supreme Court of the United States ia the case 
of Association v. Hart, 4 Wheat. 1; but in the case of 
Vidal v. Girard, 2 How. 127, the court had occasion to 
re-examine the question, and after an able and exbaust- 
ive argument by eminent counsel, in a learned opinion 
delivered by Justice Story, practically overruled the 
case of Association v. Hart, and held that courts of 
equity have jurisdiction over charitable trusts as part 
of their ordinary jurisdiction over trusts, and inde- 
pendently of the statute of Elizabeth. 

The doctrine of this case has generally been recog- 
nized as the law wherever the systgm of charitable 
trusts has been accepted at all. 2 Pom. Eq. Jur., § 1028 
and note; 2 Perry Trusts, 694; Howe v. Wilson, 91 Mo. 
45. It may then be stated, as a proposition supported 
by the great weight of authority in this country, that 
courts of equity in the various States, when they are 
not prohibited by statute, exercise an original inherent 
jurisdiction over charitable trusts, and apply to them 
the rules of equity, together with such other rules as 
may be applicable under the laws of the several States, 
and this they do by virtue of their inherent powers, 
without reference to whether the statute of Elizabeth 
has been adopted in their State. Many definitions, or 
attempted definitions of a “legal charity’ are to be 
found in the books, only a few of which will be given 
here. Mr. Binney, in his great argument in the case 
of Vidal v. Girard, supra, defined a “‘ pious ”’ or “‘ char- 
itable”” gift to be ‘‘ whatever is given for the love of 
God, or for the love of your neighbor, in the catholic 
and universal sense, given from these motives and to 
these ends, free from the stain or taint of every con- 
sideration that is personal, private or selfish. The love 
of God is the basis of all that is bestowed for His 
honor, the building of His church, the support of His 
ministers, the religious instructions of mankind. The 
love of his neighbor is the principle that prompts and 
consecrates all the rest.’’ This definition was approved 
by the Supreme Court of Pennsylvania. Price v. Max- 
well, 28 Penn. St. 35. In Ould v. Hospital, 95 U. 8. 311, 
Mr. Justice Swayne said: “A charitable use, when 
neither law nor public policy forbids, may be applied 
to almost any thing that tends to promote the well- 
doing or well-being of social man.’’ A more concise 
and practical definition is probably: ‘A gift to a geu- 
eral public use which extends to the rich as wellas the 
poor.”” Coggeshall v. Pelton, 7 Johns. Ch. 294; Mitford 
v. Reynolds, 1 Phil. Ch. 191; Perin v. Carey, 24 How. 
506. Mr. Justice Gray, in the case of Jackson v. 
Phillips, 14 Allen, 556, has given a defiuition which 
seems to include all the facts and circumstances, and 
all varieties of charity, under the law, and leaves uoth- 
ing to be added. In his words: “A ‘charity,’ in the 
legal seuse, may be more fully defined as a gift to be 
applied consistently with existing laws, for the benefit 





of au indefinite number of persons, either by bringing. 


their minds or hearts under the influence of education 
or religion, or by relieving their bodies from disease, 
suffering or constraiut, or by assisting them to estab. 
lish themselves in life, or by erecting or maintaining 
public buildings or works, or otherwise lessening the 
burden of government. It is immaterial whether the 
purpose is called ‘ charitable’ in the gift itself, if it ig 
so described as to show that it is charitable in its ng 
ture.” Trusts for the support of public worship and 
religious instruction have always been held charitable, 
In Perry on Trusts, section 701, referring to the fact 
that the English statute (43 Eliz.) makes no refer. 
ence to religious use, except the “ repair of churches,” 
itissaid: ‘‘ But ina Christian community, of what- 
ever variety of faith or form of worship, there would 
be little need of a statute to declare gifts for religious 
uses to be charitable. Therefore both before and since 
the statute, gifts for the advancement, spread and 
teaching of Christianity, or for the convenience and 
support of worship, or of the ministry, have been held 
charitable.”” Mr. Pomeroy says: ‘The support and 
progagation of religion is clearly a ‘charitable use.’ 
This includes gifts for the erection, maintenance and 
repair of church edifices, the maintenance of worship, 
the support of clergymen, the promotion and promul- 
gation of religious doctrines and beliefs, in any man- 
ner, by the church or by associations, the aid of mis- 
sionary, bible and other religious societies, and all 
other objects and purposes which are really religious.” 
2 Pom. Eq. Jur., § 1021. Adopting the language of 
Lewis, C. J.,in the case of Price v. Maxwell, supra: 
“A charitable use is not always a religious one, but we 
know of no religious use which could be regarded at 
all as free from superstition that is not included in the 
definition of a ‘ charitable use.’’’ Gifts for the erection 
of a house for public worship, or for the use of the 
ministry, constitute a public charity, when it appears 
to be some benefit to be conferred upon, or duty to be 
performed toward, either the public at large or some 
part thereof, of an indefinite class of persons. Potter 
v. Thornton, 7 R. I. 252; Johnson v. Mayne, 4 Iowa, 
180; 2 Perry Trusts, § 701; Beckwith v. Rector, 69 Ga, 
564. Tested by all the definitions and descriptions of 
charities found in the text-books, and the illustrations 
furnished by the decided cases, it is clear that the de- 
vise to Wadhams and Leinenweber was for a public 
charity. lts object was the advancement of religion, 
through the erection of a house for the public worship 
of God, aud supplying a dwelling-house for the minis- 
ter thereof, or as the donor himself states it, ‘‘ for the 
purpose of advancing and propagating the Christian 
religion through the agency of the Presbyterian 
church.”’ It is “to be applied consistently with exist- 
ing laws for the benefit of an indefinite number of 
persons, by bringing their hearts and minds under th¢ 
influence of religion,’’ and therefore has all the requi, 
sites of a valid charitable trust. 

Section 732, Perry on Trusts, cited by counsel for re. 
spondent, does not in any way conflict with this doc 
trine. In that section Mr. Perry ia only discussing the 
remedy for an abuse of the trust or misemyloyment of 
the funds, and not of the validity of a trust for relig- 
ious purposes, as will readily be seen by an examina 
tion of the entire section and authorities referred te 
by him. The donor in this case was a devout and act- 
ive member of the Presbyterian church, and had been 
since the early settlement of this coast. He for many 
years resided in Upper Astoria, and had possessed an 
intense desire for the establishment of a church of his 
chosen belief in that place. But during his life-time 
he was doomed to disappointment, but when he came 
to arrange for the final disposition of his property, af- 
ter death, still cherishing that desire, and being 
anxious that those who should reside in his adopted 
town after bim might enjoy the privileges aud bless- 
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ings of which he had been deprived, made this provis- 
jon in his will. His intention is clear and definitely 
expressed. The object to which he desired that par- 
ticular portion of his property to be applied is clearly 
stated. Itis the duty of a court of equity tu carry out 
his intention, if it can be done consistently with exist- 
ing laws. It is also claimed that the devise in this case 
is invalid because there was no ceslui que trust in ex- 
istence capable of taking at the time of the donor’s 
death, nor is there now. In disposing of this question 
it is well to keep in view the fact that we havea living 
trustee, in whom the testator vested the property with 
specific direction as to its disposition. This is not a 
case where the bequest is for charity generally, or 
when there is no one in esse capable of taking at the 
time of the testator’s death. In Perry Trusts, § 719, it 
issaid: ‘‘There is a wide distinction between a gift 
to charity and a gift to atrustee to be by him applied 
tocharity. In the first case, the court has only to give 
the fund to charitable institutions, which is a mere 
ministerial or prerogative act; in the second case, the 
court has jurisdiction over the trustee, as it has over 
all trustees, to see that he does not commit a breach of 
his trust, or apply the funds in bad faith, or to purposes 
that are not charitable.”” A gift in trust for a public 
charity not in existence at the date of the gift, and the 
beginning of whose existence is uncertain, has repeat- 
edly been held valid by the courts of this country. In 
Russell v. Allen, 107 U.S. 163, a grant to John 8. 
Horner, and his successors in trust, for the use and 
benefit of the Russell Institute of St. Louis, Missouri, 
was held to be a charitable gift valid against the 
donor’s heirs, although the institution was neither es- 
tablished nor incorporated in the life-time of the 
donor, or of Allen. In Jones v. Habersham, 107 U. 8S. 
174, a bequest to the first Christian church erected, or 
to be erected, in the village of Telfairville, in Burke 
county, or to such persons as may become trustees of 
the same,’’ was held valid as a charitable bequest. In 
Sedu v. Huble, 75 Lowa, 429, a devise was made to cer- 
tain persons in trust for the benefit of the Catholic 
church on the testator’s farm, and directed that they 
and their successors should invest said money safely 
for the benefit of the church. It was held that the be- 
quest was for a charitable use clearly defined, and that 
the title to the nioney vested in the trustees, and it 
was immaterial that the beneficiary church was not, 
and could not be, incorporated, and that the bequest 
was not invalid on the ground that there was no one 
to call the trustees to an account for the misuse of the 
funds. In Schmidt v. Hess, 60 Mo. 591, a grant of land 
toa church was held valid as a charity, and although 
the church was at the time of the grant unincorporated 
so that no grantee was then in esse capable of taking 
it, and although the language used indicating the in- 
tent may be obscure, yet equity will effectuate the 
trust. To the same effect see Jngalls v. Harbor, 3 Pet. 
9; McDonogh v. Murdock, 15 How. 367; Ould v. Hos- 
pital, 95 U.S. 303; Miller v. Chittenden, 2 lowa, 315, 
and 4 id. 252; Attorney-General v. Chester, 1 Brown 
Ch. 389; 2 Perry Trusts, §§ 730, 736; Vidal v. Girard, 2 
How, 127; Johnson v. Mayne, 4 Iowa, 180; Cumming 
v. Trustees, 64 Ga. 105. No case was cited in the argu- 
ment, and our research has failed to furnish one, where 
acourt of equity has refused to effectuate a trust for 
public or charitable purposes, when the fund was given 
toatrustee competent to take, and when the char- 
itable use is so far defined as to be capable of being 
specifically executed. 

The property in this instance is given to a charitable 
use in every respect consistent with law and public 
Policy. The object is specific and definite, and capable 
of being carried into effect according to the intention 
ofthe donor. The property is given to a trustee capa- 
ble of taking the estate for the benefit of the bene- 
ficiaries named. The trust is so far expressed and de- 





fined that it can be enforced by virtue of the in- 
herent powers of a court of equity. The beneficiaries 
are a well-ascertained society of individuals, whose 
rights, when organized and established, will ever re- 
main a proper subject of easy and accurate judicial in- 
qguiry and determination. ‘The devise is therefore not 
like an undefined gift to charity, where there is no 
trustee, nor auy designated cestui que trust, which 
many of the courts in this country have refused to up- 
hold. Nor is this a grant to a trustee for charity gen- 
erally. The trust is fully expressed and clearly de- 
fined. An active duty is imposed upon the trustees in 
respect to the management, disposition and use of the 
property. They are given power to sell and dispose of 
the property, and invest the proceeds in aspecific way. 
The bequest is accompanied with a designation of the 
purpose to which it is to be applied, which, as we have 
already seen, is a charitable object. The beneficiaries 
are an indefinite number of persons. In fact it pre- 
sents all the requisites of a valid public charity. The 
gift was immediate and absolute, and it is clear the 
testator meant that no part of the property devised to 
Wadbams and Leinenweber should ever go to his heirs 
at law, or be applied to any object than that to which 
he bas devoted it by the devise in question. It follows 
therefore that the decree of the court below must be 
reversed, and decree entered bere foreclosing plaintiff's 
mortgage, and directing that the real estate described 
in the mortgage belonging to defendant Mary H. Lein- 
enweber be first sold, and if the proceeds arising from 
such sale be insufficient to satisfy the amount due them, 
and the costs of this suit, then the property devised to 
defendant Wadhams in trust be sold, or sufficient 
thereof, in order to satisfy said balance, and that ap- 
pellant recover his costs in this court and the court 
below. 





CORPORATIONS—DE FACTO—LIABILITY OF 
STOCKHOLDERS. 


ALABAMA SUPREME COURT, DEC. 18, 1890. 


SNrIpER’s Sons Co. v. Troy. 


One who has entered into a contract with a de facto corpora- 
tion in its corporate name and capacity, may not, in the 
absence of fraud, hold the stockholders individually as 
partners on the contract. 


E. P. Morrissett, for appellant. 
Tompkins & Troy, for appellee. 


Ciopton, J. A corporation de facto exists when, 
from irregularity or defect in the organization or con- 
stitution, or from some omission to comply with the 
conditions precedent, a corporation de jure is not 
created, but there has been a colorable compliance 
with the requirements of some law under which an as- 
sociation might be lawfully incorporated for the pur- 
poses and with the powers assumed, and a user of the 
rights claimed to be conferred by the law, when there 
is an organization with color of law, and the exercise 
of corporate franchises and functions. M. E. Church 
v. Pickett, 19 N. Y. 482; Stout v. Zulick, 48 N. J. Law, 
599. The enabling law under which a corporation 
for the purposes and objects of the Dispatch Publish- 
ing Company, and with the powers assumed, might 
have been lawfully created at that time, is contained 
in sections 1803 to 1812 of the Code of 1876, and the 
amendatory acts which authorize and provide for the 
incorporation of two or more persons desirous of form- 
ing a private corporation for the purpose of carrying 
on any industrial or other lawful business not other- 
wise specially provided for by law. Acts 1882-83, p. 40. 
The plea avers that defendant and two other named 
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persons filed, September 2, 1885, with the judge of pro- 
bate of Montgomery county, a written declaration, 
signed by themselves, setting forth substantially the 
matters required by the statute, except the resi- 
dences of the persons, that they organized by the 
election of three directors, and commenced and con- 
tinued to do business in a corporate capacity, and 
were so doing business when the debt sued for was 
contracted. If the averments of the plea be true, the 
truth of which is admitted by the demurrer, the Dis- 
patch Publishing Company was an association baving 
capital stuck divided into shares, organized by the 
election of officers, and transacting business, and ex- 
ercising franchises, functions and powers, after an at- 
tempted incorporation, as if it were a corporation de 
jure, a colorable compliance with the requirements of 
an existing and enabling law, and user of the rights 
claimed to be conferred thereby, the essential ele- 
ments of a corporation de facto. Central, A.& M. 
Ass'n v. Alabama G. L. Ins. Co., 70 Ala. 120. 

Appellant seeks by the action to hold defendant, 
who was a member, liable as a partner for paper and 
other supplies sold to the Dispatch Publishing Com- 
pany. Whether the shareholders in a corporation de 
facto are individually liable for the corporate debts, in 
the absence of fraud or a statute, is a question as to 
which the authorities are in direct antagonism. In 
Cook on Stocks, section 233, the doctrine asserted is: 
“A corporate creditor, seeking to enforce the payment 
of his debt, may ignore the existence of the corpora- 
tion, and may proceed against the supposed stockhold- 
ers as partners, by proving that the prescribed method 
of becoming incorporated was not complied with by 
the company in question.” The leading cases support- 
ing this doctrine are Bigelow v. Gregory, 73 Ill. 197; 
Abbott v. Smelting Co., 4 Neb. 416; Garnett v. Richard- 
son, 35 Ark. 144; Ferris v. Thaw, 72 Mo. 446; Ridenour 
v. Mayo, 44 Ohio St. 9; Coleman v. Coleman, 78 Ind. 344. 
We have omitted reference to afew cases, sometimes 
cited, for the reason that either the question of liabil- 
ity as partners was not before the court, as in Blanch- 
ard v. Kaull, 44 Cal. 440; or the debt was contracted 
before any steps were taken, other than the mere filing 
of acertificate, toward organization, as in Bergen v. 
Fishing Co. (N. J.),3 Atl. Rep. 404; or it was con- 
tracted after the expiration of the charter by its own 
limitation without reorganization, as in Bank v. Lan- 
don, 45 N. Y. 410. In the case last cited, the share- 
holders entered into a special agreement, which by its 
terms created a partnership as to third persons. In 2 
Mor. Priv. Corp., § 748, the doctrine is stated as fol- 
lows: ‘If an association assumes to enter into acon- 
tract in a corporate capacity, and the party dealing 
with the association contracts with it as if it were 
a corporation, the individual members cannot be 
charged as parties to the contract, either severally or 
jointly or as partners.”” The following cases maintain 
the doctrine that the members of a corporation de 
facto cannot be held liable as partners for the corpo- 
rate debts. Fay v. Noble, 7 Cush. 188; Bank v. Almy, 
117 Mass. 476; Stout v. Zulick, 48 N. J. Law, 599; Bank 
v. Padgett, 69 Ga. 164; Bank v. Stone, 38 Mich. 779; 
Humphreys v. Mooney, 5 Colo. 282; Bank v. Walker, 66 
N. Y. 424; Coal Co. v. Maxwell, 22 Fed. Rep. 197; 
Whitney v. Wyman, 101 U. 8. 392. 

The plea and demurrer do not raise the question of 
the liability of the supposed stockholders, as partners, 
where there has been no intention or attempt to incor- 
porate, where they are acting as a body corporate 
without even color of legislative authority, by sheer 
usurpation. The plea avers that the debt sued for was 
contracted by the Dispatch Publishing Company, 
which Is alleged to have been a de facto corporation, 
and that plaintiff sold the goods to, and contracted 
with, the company as a corporation, knowing that it 
was doing business as such. The question before us, 





and the only question we propose to decide, is whether 
there being no fraud alleged, nor statute making the 
stockholders individually liable, a creditor, who hag 
dealt with a de facto corporation as a corporation, who 
has entered into contractual relations with it in its 
corporate name and capacity, can disregard the exist. 
ence of the corporation, and electing to treat it as q 
partnership, enforce the collection of his debt from 
the stockholders individually? The conflicting au- 
thorities afford aid in the solution of this question, 
only so far as their opinions may be in accord with 
settled principles and sustained by reason. Though 
it is an undecided question in this State, principles 
have been well settled which materially bear upon the 
inquiry, and mark the way to a correct conclusion, 
Corporations may exist either de jure or de facto. If 
of the latter class, they are under the protection of the 
same law, and governed by the same legal principles, 
as those of the former, 3o long as the State acquiesces 
in their existence and exercise of corporate functions. 
A private citizen, whose rights are not invaded, and 
who has no cause of complaint, has no right to inquire 
collaterally into the legality of its existence. Thiscan 
only be done in a direct proceeding on the part of the 
State, from whom is derived the right to exist asa 
corporation, and whose authority is usurped. This 
principle was clearly and emphatically declared in 
Lehman v. Warner, 61 Ala. 455, in the following lan- 
guage: ‘*The corporation must of necessity be pre- 
sumed to be rightfully in possession of the franchise, 
and rightfully to exercise the power which the legisla- 
tive grant confers. Individual right is not invaded, 
if the negative is true in fact, and there is usurpation. 
It is the State — the sovereign — whose rights are in- 
vaded and whose authority is usurped. The individual 
could not create the corporation, could not grant, de- 
fine, limit its powers, and no grant of these by the 
sovereign can lessen his rights. There can conse- 
quently be no cause of complaint by the citizen, and 
no right to inquire whether corporate existence is 
rightful de jure, or merely colorable.” Taylor Corp., 
§ 145; 4 Amer. & Eng. Enc. Law, 198. The creditor 
cannot proceed against the stockholders as partners, 
without proving non-compliance with prescribed con- 
ditions precedent, thus inquiring collaterally, not into 
the fact, but the legality, of its existence. 

It is also an established rule of general application, 
that a purty who contracts with a corporation, exercis- 
ing corporate powers and performing corporate funo- 
tions, existing as a de facto corporation, in its corpo- 
rate name and capacity, will not be permitted in asuit 
ov the contract to deny and disprove the rightfulness 
of its existence. 4 Am. & Eng. Enc. Law. 198. In 
Swartwout v. Railroad Co., 24 Mich. 390, Cooley, J., de- 
clares the rule as follows: ‘* Where there is thus a 
corporation de facto, with no want of legislative power 
to its due and legal existence, when it is proceeding in 
the performance of corporate functions, and the pub- 
lic are dealing with it on the supposition that it is 
what it professes to be, and the questions are only 
whether there has been exact regularity and strict 
compliance with the provisions of the law relating to 
corporations, it is plainly a dictate alike of justice and 
public policy, that in controversies between the de 
facto corporation and those who have entered into 
contract relations with it, as corporators or otherwise, 
such questions should not be suffered to be raised.” 
The general rule is thus stated by Brickell, C. J.: 
“Whoever contracts with a corporation in the use of 
corporate powers and franchises, and within the scope 
of such powers, is estopped from denying the exist- 
ence of the corporation, or inquiring into the regular- 
ity of the corporate organization, when an enforcement 
of the contract, or of rights arising under it, is sought.” 
Cahall v. Association, 61 Alu. 232; Central, A. & M. 
Ass'n v. Alabama G. L. Ans. Co., 70 id. 120; Schloss v 
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Trade Vo., 87 id. 411. It is conceded that the rule has 
been invoked and applied most frequently in suits 
against the stockholders or corporation, or persous who 
have contracted with it, where the stockholder or cor- 
poration or person is seeking to avoid a liability by 
denying the legality of the corporate organization. 
But why should it not be applicable in other cases? 
Why should the stockholder be estopped in a suit by 
acreditor of au insolvent corporation to require pay- 
ment of his unpaid subscription, and the creditor al- 
lowed to ignore the existence of the corporation, and 
proceed against the stockholder as a partner? Why 
should not the estoppel be mutual? Taylor, in his 
work on Corporations, section 148, having stated the 
general rule, that a corporation, when sued on its con- 
tract, and the person who contracted with it, when 
sued on his contract, is estopped to deny its legal in- 
corporation, adds: ‘* Furthermore, persons who have 
coutracted with afcorporation as such, and have ac- 
quired claims against it, are estopped from denying its 
corporate existence for the purpose of holding its share- 
holders liable as partners.’’ And the same rule was 
applied in several of the cases cited above, in which a 
corporate creditor was seeking to hold the stockholder 
liable asja partner for a corporate debt. The abroga- 
tion of the foregoing well-established rule is the logical 
sequence of maintaining a suit by a creditor of a de 
facto corporation, charging the stockholders as part- 
ners. : 
Another consideration. Section 8, article 14 of the 
Constitution, declares: ‘Inyno case shall any stock- 
holder be individually liable otherwise than for the 
unpaid stock owned by him or her.’”’ Exemption 
from liability other,than for unpaid stock is the de- 
clared policy of the State. It cannot be imposed by 
legislation or by the judgment of acourt. In view of 
the constitutional provision it is manifest that the 
shareholders of the Dispatch Publishing Company in- 
tended, by the attempt to incorporate, to avoid indi- 
vidual liability!for the debts contracted by the corpora- 
tion. When a party.deals and contracts with a corpora- 
tion as corporators, exemption from individual liability 
enters as an element of the contract. It is true that 
the liability of persons associated in an enterprise or 
adventure is not determinable by the name they may 
assume, but by the legal consequences of their acts. 
A partnership may arise as to third persons by mere 
operation of law, and contrary to the intention of the 
parties, but to have the effect, the elements essential 
toconstitute a partnership as to third persons must 
exist. A corporation de facto has an independent 
status, recognized by the law as distinct from that of 
its members. A partnership is not the necessary legal 
consequence of an abortive attempt at incorporation. 
As said in Fay v. Noble, supra: ‘ Surely, it cannot be, 
in the absence of all fraudulent intent, that such a legal 
result follows as to fasten on parties involuntarily, for 
such a cause, the enlarged liability of copartners, a lia- 
bility neither contemplated nor assented to by them. 
The statement of the proposition carries with it a 
sufficient refutation.” Maintenance of such suit in- 
volves judicial nullification of franchises and powers 
enjoyed and exercised by a de fucto corporation as a 
distinct entity recognized by the law, acquiesced in by 
the State; defeats the corporate character of the con- 
tract; changes the relation from that of stockholders 
to that of partners; substitutes other and new parties 
to the contract; effects the imposition of an enlarged 
liability, which they did not assume, but intended to 
avoid, so understood by the creditor when he con- 
tracted the debt with the corporation as such. The 
contract is valid and binding on the corporation, which 
the creditor trusted. No injustice is done him, for all 
his rights and remedies are preserved by the principle 
that the corporation and the shareholder are estopped 
from denying its legal existence, as against him. It 


will not answer to say that he is not repudiating, but 
enforcing, the contract. He repudiates the party, the 
corporation, with which he made the contract, and 
seeks its enforcement against parties who never en- 
tered into contractual relation with him. The doctrine 
that a creditor whohas dealt with a de fucto corpora- 
tion in its corporate capacity cannot charge the stock- 
holders as partners with the corporate debt, there be- 
ing no fraudulent intent alleged and proved, seems to 
us to be sustained by the weight of authority, main- 
tained by stronger reasoning consistent with well-set- 
tled principles, and in harmony with the policy of the 
State. 
Affirmed. 
——___>__—_—- 


OWNERSHIP IN WIVES. 


HE cause celebre, which will ever be known in com- 
mon parlance as “the Clitheroe abduction case,’’ 
and among the legal fraternity as ‘‘ex parte Emily 
Jackson,”’ has at last reached a climax which would 
seem to end it for all time but for Edmund Haughton 
Jackson’s announced intention of taking further steps 
to obtain his ‘‘ conjugal rights.” It is not however 
quite clear what it lies within his power to do, as the 
judgment just rendered against him, and in favor of 
his recalcitrant spouse, by the Court of Appeal, will 
hardly be reversed by the judicial committee of the 
House of Lords, should he take his case before that 
august tribunal. The emphatic decision of three such 
legal luminaries as Lord Chancellor Halsbury, Lord 
Esher, master of the rolls, and Lord Justice Fry will 
hardly be set aside. 

The story has already been told how on the 8th inst. 
Mr. E. H. Jackson seized his wife after the morning 
service at the door of the parish church of Clitheroe 
and drove her rapidly off to Blackburn, where he con- 
fined her in his house. 

The following narrative of how the evidently ill-as- 
sorted pair were brought together, will explain the dé- 
nouement of the story. In November, 1887, Edmund 
Haughton Jackson married Emily Emma Maude Hall, 
who lived with another unmarried sister and one mar- 
ried to a Mr. Baldwin, a local solivitor. In case of Miss 
Emily Hall’s death, her fortune is to revert in equal 
parts to her two sisters. A marriage would therefore 
minimize their chances of getting this inheritance, and 
so both ladies and the husband of the one of them 
worked like beavers to prevent some “horrid man” 
from running away with their dear, dear sister. They 
succeeded for a long time in keeping the maiden fancy 
free, for she had passed the age of forty-two, when a 
suitor made his, to the family, unwelcome appearance. 
Miss Emily rejected him at first, telling him that her 
family would not hear of such a thing as marriage, as 
far as she was concerned. But where is the woman 
who is not flattered by, and who will not jump at, a 
matrimonial offer like a pike will jump at a gudgeon 
when she is fast approaching the age at which she sel- 
dom finds favor in the eyes of man. And so they were 
married, but not, as has been shown, to be happy ever 
afterward. Mr. Jackson had, previous to the wedding, 
made arrangements to go to New Zealand on business, 
and his betrothed had promised to join him there six 
months after marriage. The six months elapsed, and 
the lady refused to keep her word. Then did the dis- 
appointed spouse return and make an attempt to 
dramatize, in a somewhat rough and ungallant fashion, 
the ballad of ‘‘ Young Lochinvar.” 

An appeal is made on behalf of the lady for a rule 
for a writ of habeas corpus directed to her husband re- 
quiring him to bring his wife, ‘‘ now detained by him 
at a house in Blackburn,” to give her an opportunity 





of stating her case. 
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That order cannot be disregarded, and so Mr. Jack- 
son comes to court with his wife. Says the report of 
the proceedings: ,Before the hour at which the court 
sat Mrs. Jackson was in the royal courts, in the vicin- 
ity of the court, accompanied by her husband, who had 
brought her up last night. When the judges came in 
she appeared and took a seat in court in front of her 
counsel. It is evident, that with a woman's intuitive- 
ness, she knew she could then leave ber husband’s side. 
Of course, the court was crowded with ladies. Was 
Mrs. Jackson not fighting the battle of woman against 
man? Lady Halsbury and Lady Esher, the wives of 
two of the judges, occupied seats upon the bench. Mr. 
Henn Collins, Q. C., represented Mr. Jackson. It is 
hard for an Englishman to resist the temptation of 
making a pun, and so one of the dailies is bound to re- 
mark, apropos of the counsel’s name, ‘‘ Mr. Henn Col- 
lins, triumphing over the somewhat inauspicious 
omen of his name, fought manfully for masculine priv- 
ileges,’’ but in vain. 

The case was enlivened by several humorous tilts 
between bench and bar. Subjoined is an extract from 
this tournament of words: 

Mr. Henn Collins began by submitting that Mr. 
Jackson’s treatment of his wife disclosed no excess on 
his part beyond his right at common law as a husband 
desirous of securing the society of his wife. 

The Lord Chancellor—What do you say a husband’s 
right is at common law? 

Mr. Henn Collins—I say that it is to take pussession 
of his wife and to keep her, not in imprisonment, but 
in confinement so far as may be necessary to prevent 
her eloping. 

The Lord Chancellor—By force? 

Mr. Henn Collins—By such force as is necessary to 
keep her in confinement, but not in imprisonment, in 
order to prevent her eloping. 

The Lord Chancellor—What do you mean by elop- 
ing? [Laughter.] 

Mr. Henn Collins—Going away with a view to ab- 
senting herself from his society. I am quite aware 
that this is not quite the popular sense. 

The Lord Chancellor—You mean continually keep- 
ing away from him. 

Mr. Henn Collins—Yes, my lord. I submit that the 
law on this matter was correctly laid down by Mr. 
Justice Coleridge in the Cochrane Case, in which his 
lordship said: ‘‘ Where a wife absents herself from her 
husband on account of no misconduct on his part, and 
he afterward obtains possession of her person, and she 
declares her intention of leaving him again whenever 
she can, he has a right to restrain her of her liberty 
until she is willing to return to the performance of her 
marital duties.’’ 

The Master of the Rolls—It does not follow that he 
has a right to take her by force. 

Mr. Henn Collins—I will give your lordship Lord 
Mansfield for that. He says: “‘A husband has power 
and dominion over his wife, and may keep her by 
force within the bounds of her duty, and may beat her 
—{laughter]—but not in a violent manner.” [Re- 
newed laughter. ] 

The Master of the Rolls—Do you adopt that, Mr. 
Collins? 

Mr. Henn Collins — Not the beating, my lord. 
(Laughter. ] 

The Master of the Rolls—I don’t see why you should 
adopt one part of it as law and not the other. 

Mr. Henn Collins—Taking the authorities of the 
time I find they did not come to the conclusion that 
as a matter of law a husband had the right to beat, for 
as far back as the reign of Charles II it was laid down 
that “ although our law makes a wife subject to her 
husband, yet her husband may not put her to death. 
{Laughter.] This shall be murder. Neither can he 
beat her, for the wife may swear the peace against 
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him. And by a parity of reasoning he cannot starye 
her.”’ [Laughter.] 

The Lord Chancellor—Do you say that it would bea 
good return to a writ of habeas corpus if a person were 
allowed the whole run of a prison? 

Mr. Henn Collins—No, my lord. 

The Lord Chancellor—Not supposing it were a large 
place, where only the free will to leave could not be 
exercised? Would that be imprisonment? 

Mr. Henn Collins—At law it would. 

The Master of the Rolls—Then do you distinguish 
here between law and fact? 

Mr. Henn Collins—I do, my lord. 

The Lord Chancellor—You think that stone walls 
do not necessarily a prison make? [Laughter.] 

Mr. Henn Collins—But a husband’s house is not a 
prison at all. 

The Lord Chancellor—I hope not, but I am not at all 
sure that it might not be. 

The Master of the Rolls—If a husband tied his wife to 
the bed-post—[laughter]—would that be imprisonment? 

Mr. Henn Collins—No doubt. 

The Lord Chancellor—Suppose he confined her to 
one room. 

Mr. Henn Collins—That would be imprisonment. 

The Lord Chancellor—How many rooms do you 
want to make it only confinement—two, or three, or 
how many? 

Mr. Henn Collins—I am endeavoring to put the law, 
as it has been decided, before your lordships. 

The Lord Chancellor—And we have to find out, if we 
can, what the law means. In any case must you not 
establish as a condition precedent to the exercise of 
the husband’s power—whatever it is—that the wife is 
making an undue use of her liberty ? 

The Master of the Rolls—I see in Mr. Justice Cole- 
ridge’s judgment mention is made of restraining a 
wife from indulging in certain amusements. Woulda 
husband be justified in restraining his wife by force 
from going to atheater? [Laughter.] 

Mr. Henn Collins—I believe the particular entertain- 
ment referred to was a masked ball in Paris, my lord. 
(Laughter. ] 

The Master of the Rolls—That is only an instance. 
If the wife promises not to go Mr. Justice Coleridge 
says the court will protect her. 

Mr. Henn Collins—-Yes, my lord. 

The Master of the Rolls—But supposing the husband 
says, “* Yes; but I cannot trust her.’’ I have read this 
judgment of Mr. Justice Coleridge as carefully as I can, 
aud I confess I was as wise at the end of it as I was be- 
fore. [Laughter.] 

The Lord Chancellor—It contains one or two figura- 
tive expressions that I could not altogether follow. 
(Laughter.] For instance it speaks of “a divergence 
from the path of duty.” If a wife does not come up 
to the apostolic standard of obedience to her husband 
is she to be imprisuned? [Laughter.] 

Mr. Henn Collitis—The court has to lay down its 
own standard. . 

The Lord Chancellor—As to this confinement or im- 
prisonment, do you say that the husband may lock the 
front door but not the chamber door? 

Mr. Henn Collins—I say that there must be the dif- 
ference between punishment and restraint. 

The Lord Chancellor—Is there judicial authority for 
that distinction? 

Mr. Henn Collins—Imprisonment is sevitia, confine- 
ment is not. I have been unable to find satisfactory 
authority upon the point for want of time. 

The Master of the Rolls—If a husband said his wife 
must not go to Marshall & Snelgrove’s, might he look 
her in to prevent her going? 

Mr. Henn Collins—Yes, my lord. [Laughter.] 

The Master of the Rolls—I thought I should bring 
you to that. 
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“Mr. Henn Collins—He might restrain her. 

The Master of the Rolls—You have given up the 
peating, I think? 

Mr. Henn Collins—Yes, my lord; but he might re- 
strain her with violence sufficient for the occasion. 

The Master of the Rolls—If you had asked fora writ 
of habeas corpus against Mrs. Jackson’s brother-in-law 
and sister we should have refused it; so, according to 
you, what the law cannot do at all the husband may 
do by force and violence. 

Mr. Henn Collins—I say that the husband can do it 
by force. 

In the course of further argument the learned coun- 
sel observed, that under the Roman law, a man might 
slay his wife if she drank wine. [Laughter.] He was 
dealing further with the question of beating, when the 
master of rolls pointed out that if a man might beat 
his wife.an English wife was worse off than a dog. 

Mr. Henn Collins—That is a moot point, my lord. 
(Laughter. ] 

The Lord Chancellor—I am happy to think that it is 
no longer a moot point. 

The Master of the Rolls—An English wife may not 
by law be insulted or cruelly used by her husband. If 
he does either the one or the other the court will not 
let him have her for the purpose of doing it. No Eng- 
lish husband has the right to be a brute. 

Mr. Finlay, the lady’s lawyer, then submitted to the 
court that the lady should be allowed freedom to live 
with her husband or not. If Mr. Henn Collins’ con- 
tentions were maintained, the conjugal relations 
would be reduced to a condition of private war in 
many cases. 

The lord chancellor then stated that in order to sat- 
isfy the bench as to whether the lady was a perfectly 
free agent or not, as to what was being done in her 
appearing by counsel, they must speak to her in the 
judge’s room. This was done, and upon returning 
into the court the lord chancellor gave judgment. 

Not for many years has the body of English matri- 
monial law been enlarged by so important a decision. 
The time-honored dicta of English legal text-books 
were dismissed by the lord chancellor as ‘‘quaint and 
even absurd.”’ Whatever these dicta might be, ‘‘ there 
was no case to be found anywhere establishing the 
proposition that the mere relation of husband and wife 
gave the husband complete dominion over the wife’s 
person when her behavior was unaccompanied either 
by misconduct or the approach of a proximate act of 
misconduct.” ‘* No English subject, in fact, had the 
right,”’ said Lord Halsbury, ‘‘to imprison any other 
subject who was sui juris, whether she be wife or any- 
body else.” The master of the rolls and Lord Justice 
Fry concurring, it was ordered that Mrs. Jackson 
should be restored to liberty, and a significant hint 
was given to her husband that any attempt to enforce 
his alleged right of detention after this authoritative 
exposition of the law would be a gross contempt of 
court.—N. Y. World. 


—_>—___—_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CARRIERS—LIVE STOCK—SHIPMENT AND DELIVERY. 
—A carrier of live stock may not agree to receive and 
deliver all stock consigued to it exclusively at and 
through the stock-yards of another corporation, and 
to charge the shipper or consignee, for the benefit of 
such corporation, a certain amount for the use of its 
yards, in addition to charges for transportation. When 
animals are offered to a carrier of live stock to be 
transported, it is its duty to receive them; and that 
duty cannot be efficiently discharged, at least in a town 
or city, without the aid of yards in which the stock 
offered for shipment can be received and handled with 





safety, and without inconvenience to the public, while 
being loaded upon the cars in which they are to be 
transported. So, when live stock reach the place to 
which they are consigned, it is the duty of the carrier 
to deliver them to the ‘consignee; and such delivery 
cannot be safely or effectively made except in or 
through inclosed yards or lots, convenient to the place 
of unloading. In other words, the duty to receive, 
transport and deliver live stock will not be fully dis- 
charged unless the carrier makes such provision, at the 
place of loading, as will enable it to properly receive 
and load the stock, and such provision, at the place of 
unloading, as will enable it to properly deliver the 
stock to the consignee. A railroad company, it is true, 
is not a carrier of live stock with all the responsibili- 
ties that attend it as a carrier of goods. North Pa. R. 
Co. v. Commercial Bank, 123 U. 8S. 727, 734. There are 
recognized limitations upon the duty and responsi- 
bility of carriers of inanimate property that do not ap- 
ply to carriers of live stock. These limitations arise 
from the nature of the particular property trans- 
ported. ‘‘ But,’’ this court said in the case just cited, 
‘notwithstanding this difference in duties and respon- 
sibilities, the railroad company, when it undertakes 
generally to carry such freight, becomes subject, under 
similar conditions, to the same obligations, so far as 
the delivery of the animals which are safely trans- 
ported is concerned, as in the case of goods. They are 
to be delivered at the place of destination to the party 
designated to receive them if he presents himself, or 
can with reasonable efforts be found, or to his order. 
No obligation of the carrier, whether the freight con- 
sists of goods or live stock, is more strictly enforced.” 
Myrick v. Railroad Co., 107 U. 8. 102, 107; Hall v. Ren- 
fro, 3 Metc. (Ky.) 51,54; Mynard v. Railroad Co., 71 N. 
Y. 180; Smith v. Railroad Co., 12 Allen, 531, 533; Kim- 
ball v. Railroad Co., 26 Vt. 247, 255; Railroad Co. v. 
Henlein, 52 Ala. 606, 613; Wilson v. Hamilton, 4 Ohio 
St. 722, 740; Ayres v. Railroad Co., 71 Wis. 372, 379, 381; 
McCoy v. Railroad Co., 44 Iowa, 424, 426; Maslin v. 
Railroad Co., 14 W. Va. 180, 188; Railway Co. v. Dor- 
man, 72 Ill. 504; Moulton v. Railway Co., 31 Minn. 85, 
87; Railway Co. v. Nichols, 9 Kans. 235, 248; Clarke v. 
Railroad Co., 14 N. Y. 570, 573; Palmer v. Railroad Co., 
4 Mees. & W. 749. The same principle necessarily ap- 
plies to the receiving of live stock by the carrier for 
transportation. The carrier must at all times be in 
proper condition both to receive from the shipper and 
to deliver to the consignee, according to the nature of 
the property to be transported, as well as to the neces- 
sities of the respective localities in which it is received 
and delivered. A carrier of live stock has no more 
right to make a special charge for merely receiving or 
merely delivering such stock, in and through stock- 
yards provided by itself, in order that it may properly 
receive and load, or unload and deliver, such stock, 
than a carrier of passengers may make a special charge 
for the use of its passenger depot by passengers when 
proceeding to or coming from its trains, or than acar- 
rier may charge the shipper for the use of its general 
freight depot in merely delivering his goods for ship- 
ment, or the consignee of such goods for its use in 
merely receiving them there within a reasonable time 
after they are unloaded from the cars. If the carrier 
may not make such special charges in respect to stock- 
yards which itself owns, maintains or controls, it can- 
not invest another corporation or company with au- 
thority to impose burdens of that kind upon shippers 
and consignees. The transportation of live stock be- 
gins with their delivery to the carrier to be loaded 
upon its cars, and ends only after the stock is un- 
loaded and delivered, or offered to be delivered, to the 
consignee, if to be found, at such "place as admits of 
their being safely taken into possession. March 2, 1891. 
Covington Stock-Yurds Co. v. Keith. Opinion by Har- 
lan, J. 
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RAILROADS— CONTRACT WITH SLEEPING-CAR COM- 
PANY—VALIDITY.—A contract that a sleeping-car 
company shall have the exclusive right, for tifteen 
years, to furnish drawing-room and sleeping-cars for 
a railroad company’s use, is not void as in restraint of 
trade or agaiust public policy. It is assigned for error 
that the court refused to instruct the jury that the 
agreement sued on was void, as against public policy, 
because of the exclusive rights given to the plaintiff 
for the term of fifteen years in respect to drawing- 
room and sleeping-cars furnished by it to the defend- 
ant, supplemented by the stipulation that the defend- 
ant would not “contract with any other party to run 
the said class of cars on and over said lines of road 
during said period of fifteen years;’’ and because the 
law will not permit individuals to oblige themselves 
by acontract, when the thing to be done or omitted is 
injurious to the public. Navigation Co. v. Winsor, 20 
Wall. 64, 66; Chappel v. Brockway, 21 Wend. 157, 159. 
Such a contract, it is argued, is in general restraint of 
trade. The authorities cited in support of this con- 
tention have no application to such a contract as the 
one before us. The defendant was under a duty, aris- 
ing from the public nature of its employment, to furn- 
ish for the use of passengers on its lines such accom- 
modations as were reasonably required by the exist- 
ing conditions of passenger traffic. Its duty, as a car- 
rier of passengers, was to make suitable provisions for 
their comfort and safety. Instead of furnishing its 
own drawing-room and sleeping-cars, as it might have 
done, it employed the plaintiff, whose special business 
was to provide cars of that character, to supply as 
many as were necessary to meet the requirements of 
travel. Itthus used tie instrumentality of another 
corporation in order that it might properly discharge 
its duty to the public. So long as the defendant’s lines 
were supplied with the requisite number of drawing- 
room and sleeping-cars, it was a matter of indifference 
to the public who owned them. Express Cases, 117 U. 
S. 1, 24, 25. We cannot perceive that such a contract 
is at all in restraint of trade. The plaintiff was at lib- 
erty, so far as that contract was concerned, to make 
similar arrangements for the accommodotion of pas- 
sengers on all other railroads in the country, even 
those that are rivals or competitors in business with 
the defendant. It is however a fundamental condi- 
tion in all such contracts that their provisions must 
not be injurious to the public. As said by this court 
in Cherokee Nation v. Railway Co., 135 U. 8. 641, 657, 
a railroad is a public highway, established primarily 
for the convenience of the people and to subserve pub- 
lic ends. A railroad corporation cannot therefore 
without the sanction of the government creating it 
make any agreement that militates against the public 
convenience, or that will defeat the public objects for 
which it was established. If the contract in suit was 
liable to objection upon these grounds, a different 
question would be presented for our determination. 
But we are of opinion that public policy did not for- 
bid the railroad company from employing the Pullman 
Southern Car Company to supply drawing-room and 
sleeping-cars to be used by its passengers, and, as a 
meaus of inducing the plaintiff to perform this public 
service and to incur the expense and hazard incident 
thereto, from giving it an exclusive right to furnish 
cars for that purpose. The defendant did not, by such 
an agreement, abandon the duty it owed tothe public; 
for the cars so furnished, while in its possession and 
use, became, as between it and its passengers, its own 
cars, subject to such regulations as it might properly 
establish for the comfort and safety of passengers on 
its traius. Pennsylvania Co. v. Roy, 102 U. S. 451, 457. 
And the contract is to be interpreted in view of the 
condition, implied by law, that the plaintiff should 
furnish cars not only adequate and safe but sufficient 
iu number for the use of the public desiring to travel 








————— 
over the defendant’s roads. These conditions exigt 
independently of the particular clause giving the rajj. 
road company the option to terminate the agreement 
at the end of five or eight or eleven years. Being im. 
posed by law, as necessary to the public interests, they 
could not be dispensed with by agreement of the par. 
ties. The designation of particular periods of time, at 
the end of either of which the defendant might, of 
right and upon notice, terminate the agreement, did 
not tie its hands so that it could not continuously dis. 
charge its duty to the public in respect to the adequacy 
or safety of cars in which it conveyed passengers. The 
stipulation therefore that the plaintiff, not being in 
default, should have jthe exclusive right for fifteen 
years to furnish drawing-room and sleeping-cars for 
the defendant's use, and that the defendant should 
not, during that period, contract for cars of that kind 
with any other party, rightly construed, is not unrea- 
sonable, and, properly performed, will promote the 
convenience of the public, in that it enables the de- 
fendant to have on its lines, at all times, aud as there- 
quirements of travel demand, drawing-room and 
sleeping-cars for use by passengers. It is a stipulation 
that does not interfere in any degree with its right and 
duty to disregard the contract whenever the plaintiff 
fails in furnishing cars that are adequately safe and 
sufficient in number for the travel on defendant’s lines, 
The suggestion that the agreement is void, upon 
grounds of public policy, or because it is in general re- 
straint of trade, cannot, for the reasons stated, be sus- 
tained. March 2, 1891. Chicago, St. L. & N. O. R. Co, 
v. Pullman South. Car Co. Opinion by Harlan, J. 


—_——__q___—___—— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—FACTS.—Findings of fact by a referee on 
conflicting evidence, which have been approved by the 
General Term, are final and conclusive on appeal to 
the Court of Appeals. Healy v. Clark, 120 N. Y. 642; 
Code Civ. Proc., §§ 992, 993, 1337. Second Division, 
Feb. 24, 1891. Coffin v. Hollister. Opinion by Vana, 
J. Judgment affirmed. 


BROKERS—DEALING IN STOCKS—FAILURE TO SELL.— 
(1) Brokers in Troy, through New York stock ex- 
change brokers, bought stocks for a customer, and 
agreed to carry them for him on margin. The ex- 
change brokers carried them for their general account 
with the Troy firm, they and the customer being 
ignorant of each other. The latter ordered certain 
shares sold at a price which could then have been real- 
ized, but the Trvy firm, failed to transmit the order. 
After the price had declined, they rendered him a 
statement showing that they still held the ‘shares for 
him, and five weeks later failed, whereupon the ex- 
change brokers sold at a loss, without the customer’s 
knowledge, and when he was not in default to the 
Troy firm. After receiving the statement, the cus- 
tomer did not acquiesce in the violation of his orders, 
nor did he notify his brokers that he would hold them 
responsible. Held, that they must bear the loss. (2) 
The Court of Appeals cannot look into the evidence 
for errors in a judgment rendered on the report of a 
referee. Second Division, Feb. 24, 1891. Allen v. Me- 
Conihe. Opinion by Follett, C. J. Judgment af- 
firmed. 


GIFT — CAUSA MORTIS — REFEREE’S- REPORT —- EVI- 
DENCE. — (1) Plaintiff claimed a gift causa mortis of 
bank deposits, and it appeared that the bank-books 
were in her possession soon after the alleged donor's 
death. On the hearing before a referee her husband 
testified in detail as to the circumstances of the gift, 
but after the case before the referee had been ad- 
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ourned, went on the stand and corrected his evidence, 

and testified that the gift was made on a different oc- 
casion and under very different circumstances. Plain- 
tiff and her husband testified that they had been 
silent toward each other in regard to the gift ever since 
it was made, fourteen years before. They neither 
counted up the deposits nor tried to get them during 
that time. Held, that the General Term erred in re- 
versing on the facts a judgment against plaintiff, en- 
tered on report of the referee. Grey v. Grey, 47 N. Y. 
652; Grymes v. Hone, 49 id. 17; Lewis v. Merritt, 113 
id. 386. (2) On such hearing, plaintiff's testimony that 
the donor’s administrator, since deceased, had told 
herthat the donor had told him he had given her the 
property, was properly excluded as hearsay. The cases 
of Eysaman’s Will, 113 N. Y. 62, and Dunham’s Will, 
121 id. 575, have very greatly limited the old rule in re- 
gard to such conversations. (3) Evidence that the 
donor's administrator knew that plaintiff had the de- 
posit book was properly excluded asimmaterial. Feb. 
4, 1891. Devlin v. Greenwich Savings Bank. Opinion 
by Peckham, J. judgment reversed. 


PowER IN TRUST—CONTINGENT REMAINDERS—HOW 
DIVESTED.— (1) A conveyance of land to atrustee to 
apply the yearly income, rents and profits to the 
grantor’s use for life, free from the control of her hus- 
band, being recognized as a valid express trust by 1 
Revised Statutes, page 728, section 55, subdivision 3, 
vests the whole legal and equitable estate in the trus- 
tee, subject only to the execution of the trust imposed 
(§60), and every estate and interest not embraced in 
the trust, and not otherwise disposed of, by force of 
section 62, remains in and reverts to the grantor and 
her heirs as a legal estate. (2) A further direction to 
‘the trustee by the grantor to hold the lands “‘in further 
trust,” after her decease, to convey them in fee-simple 
to her children “* living at her decease, and the surviv- 
ing children of such of them as may then be dead,”’ is 
not one of the express trusts permitted by 1 Revised 
Statutes, page 728, section 55; but as a trust to convey 
was recognized as a valid active trust at common law, 
it is valid asa power in trust, under 1 Revised Stat- 
utes, page 729, section 58, which provides, that ‘“‘ where 
an express trust shall be created for any purpose not 
enumerated, no estate shall vest in the trustee, but the 
trust, if directing or authorizing the performance of 
any act which may be lawfully performed under a 
power, shall be valid as a power in trust.’”’ (3) As the 
power in trust provided for the conveyance of the land 
tothe children “living ’’ at the time of the grantor’s 
death, and the “surviving” children of such of them 
as may then be dead, no estate vested in the children 
until the grantor’s death; and where the estate of the 
trustee and of the reversionary interest of the grantor 
have been divested, during the latter’s life-time, by 
the foreclosure of;a pre-existing mortgage, the con- 
tingent interests of the children are also divested, 
though they were not made parties to the foreclosure 
proceeding. Townshend v. Frommer. Opinion by 
Gray, J. Judgment affirmed. 


RAILROADS — ACCIDENTS AT CROSSING — CONTRIBU- 
TORY NEGLIGENCE.—A railroad company is not liable 
for an accident at a crossing if the person killed failed 
tolook in each direction on the track before attempt- 
ing to cross, though the statutory signals by the train 
may not have been given; ana the burden is on plain- 
tiff,inan action against the company, to show such 
freedom from negligence. Feb. 24, 1891. Rodrian v. 
New York, N. H. & H. R. Co. Opinion by Andrews, 
J. Judgment affirmed. 


RECEIVERS —ACTION FOR TRESPASS — PARTIES.— A 
receiver appointed by a United States Circuit Court in 
& suit to foreclose a general railroad mortgage, and in- 
Vested with possession of all its property, with power 








to defend all suits brought against himself or the com- 
pany, and intervene in pending suits, is not a proper 
party to an action originally brought against the com- 
pany for a trespass committed before his appointment. 
While this class of receivers have many duties and 
powers peculiar to themselves, they are such only that 
flow from the nature and character of the prop- 
erty committed to their charge; and in their legal 
character and relation to the mortgagor they differ in 
no respect from the receiver of rents and profits of 
mortgaged property appointed in actions to foreclose 
mortguges against individuals. They do not represent 
the corporation in its individual or personal character, 
nor supersede it in the exercise of its corporate powers 
except so far as the mortgaged property is concerned. 
The corporation is not dissolved by the order appoint- 
ing the receiver (Kincaid v.. Dwinelle, 59 N. Y. 553; 
Pringle v. Woolworth, 90 id. 502), and it is clear that 
in an ordinary foreclosure suit no attack is made upon 
its corporate existence, and hence no judgment that 
can be entered in the action will affect its corporate 
life. In every respect except the possession and man- 
agement of the mortgaged property the corporation is 
free and unfettered to exercise its franchise. Beach 
Rec., § 335. Accordingly it has been held, that after 
the appointment of a receiver and the sale of mort- 
gaged property, it was competent and lawful for stock- 
holders to elect directors (State v. Merchant, 37 Ohio 
St. 251); that in an action under a statute against a 
corporation to recover for building a fence it was not 
a defense that at the time of doing the work the rail- 
road was in the possession of areceiver appointed bya 
Federal court ina foreclosure suit (Railroad Co. v. Rus- 
sell, 115 Ill. 52); that the fact that a railroad was in the 
possession of a receiver was no defense to the settle- 
ment of an account for taxes against the corporation. 
Railroad Co. v. Com., 104 Penn. St. 80. In United 
States Trust Co. v. New York, etc., R. Co., 101 N. Y. 
478, the distinction between statutory receivers of cor- 
porations and receivers of mortgaged property was 
fully discussed, and it was held that section 2, chapter 
378, Laws of 1883, had no application to the latter class. 
In Pringle v. Woolworth, 90 N. Y. 502, it was held that 
the plaintiff was not debarred from maintaining an ac- 
tion against an insurance company by the appointment 
of areceiver. The question under discussion was sub- 
stantially decided in Arnold v. Bank, 27 Barb. 424, and 
it was there held, in accord with the view here stated, 
that a receiver of a bank could not be joined as a de- 
fendant in an action against the bank on a money de- 
mand. Jn that case, as here, the cause of action arose 
before the receiver's appointment; and it was said by 
the court “that the mere fact that A. is the receiver 
of B., whether they be natural or artificial persons, 
will not justify a creditor of B.in bringing A. asa 
party into every suit against B. when the rights and 
remedies of the plaintiff end with B.” A similar rul- 
ing was made in Fleischauer v. Dittenhoefer, 49 N. Y. 
Super. Ct. $11. The respondent has cited but two cases 
to sustain the judgment—Pickersgill v. Myers, 99 Penn. 
St. 602; Combs v. Smith, 78 Mo. 32. In the Pennsyl- 
vania case the corporation was dissolved, and the re- 
ceiver appointed after dissolution. In the Missouri 
case, while the facts in reference to the appointment 
of areceiver are not stated, enough appears in the 
opinion of the court to indicate that the defendant 
was a statutory receiver. In that view, the case 1s in 
harmony with the general current of authorities; but 
if the facts were otherwise, it would not have our ap- 


proval. Second Division, Feb. 24, 1891. Decker v. 
Gardner. Opinion by Brown, J. Judgment re- 
versed. 


SALE — BREACH OF WARRANTY — EVIDENCE — IN- 
STRUCTIONS.— In an action for breach of warranty of 
tallow sold to plaintiff the latter’s evidence showed 





302 THE ALBANY LAW JOURNAL. 














that the first shipment received was inspected, and 
found satisfactory. No other test was made until 
after plaintiff bad received, without objection, one 
hundred and twenty barrels of tallow from defendant, 
and there was no evidence that these were adulterated. 
Plaintiff was buying tallow from others as well as de- 
fendant, and finding that some of the tallow he was 
using was adulterated, he inspected two barrels of that 
received from defendant, and found it adulterated. 
It appeared that sand, resembling the substance used 
in the adulteration, was afterward seen in defendant’s 
factory. On being informed of the adulteration, de- 
fendant offered to take back and repay plaintiff for all 
his tallow which plaintiff then had, but the latter de- 
clined. The adulteration was apparent to the sight 
and touch. Defendant offered no evidence. Held, 
that an instruction authorizing the jury to find that 
all of the tallow sold by defendant to plaintiff, except 
the first shipment, was adulterated, was erroneous. 
The charge was equivalent to an instruction that the 
jury could find a verdict for damages which were 
wholly unproved, and presumptively not suffered, and 
that any defect in such proof was supplied by the 
omission of the defendants to establish affirmatively 
that their tallow was free from foreign substances. 
This was so manifestly erroneous that it needs no ar- 
gument to establish the error. Leeds v. Gas-Light Co., 
90 N. Y. 26. Feb. 24, 1891. Meagley v. Hoyt. Opinion 
by Ruger, C. J. Reversing 44 Hun, 626, Mem. 





SALE — CONDITIONAL — PLEDGE — CHATTEL MORT- 
GAGE.— Plaintiff, who held a paid-up life policy the 
surrender value of which was $1,600, applied to one of 
the defendants for a loan of $1,500, which was refused. 
Two daysafterward he entered into an agreement with 
both defendants which recited that plaintiff “* has this 
day sold and assigned ” his policy to defendants, “ and 
they have agreed to sell the same to him on or before” 
a certain day on payment of $1,600, and that if ‘said 
$1,600 be not paid as aforesaid, and in the event of 
their not selling said policy to [plaintiff], they will, on 
demand, at any timeafter said date, pay to” plaintiff 
$100 in full of all demands. Held, that the transaction 
was not a mortgage, but a sale of the policy with the 
right to repurchase on or before the day named. Feb. 
24, 1891. Brennan v. Crouch. Opinion per Curiam. 
Judgment affirmed. 


STATUTE OF LIMITATIONS—PARTNERSHIP—FACTORS. 
—(1) Plaintiff, doing business in China, bought goods 
and consigned them to a commission merchant in New 
York, under an agreement that the consignee should 
sell the goods, and from the proceeds pay the cost of 
the goods, and all expenses of freight and insurance, 
and share the net profits and losses with plaintiff. 
After plaintiff's share of the profits was remitted to 
him, the insurance companies which had insured the 
goods declared dividends in favor of their policy-hold- 
ers, and paid such dividends to the consignee, who 
never reported their receipt to plaintiff or paid over 
his share. Held, that plaintiff's right to recover his 
share of these dividends was barred in six years. Rob- 
erts v. Ely, 113 N. Y. 128. (2) Where the consignee 
was afterward employed as a factor to sell plaintiff's 
goods, and remit to him the net proceeds, less a com- 
mission, and after the close of the business received 
similar dividends on insurance policies issued on the 
goods, it was his duty to remit them to plaintiff with- 
out any demand on his part, and hence plaintiff's right 
to recover such dividends is barred in six years from 
their receipt by the factor. Feb. 24, 1891. Middleton 
v. Twombly. Opinion by Ruger, C. J. Judgment 
affirmed. 


TAXATION — ASSESSMENT — POWERS OF ASSESSOR — 
CERTIORARI.—(1) Laws of 1867, chapter 694, which re- 
lates to the valuation for taxation of railroad property 











in school districts, and which provides, that where the 
property is situated in several school districts in the 
same town, the town assessors, after completing their 
annual assessment-roll, shall apportion to each dig- 
trict, out of the aggregate valuation, its proper share, 
to be specified in a certificate of apportionment, does 
not make the certificate a part of the town assessment- 
roll, but contemplates a separate and distinct paper to 
be made and filed after the roll is completed; and 
hence the failure of the town-roll to indicate the ap- 
portionment of the railroad property among the school 
districts does not invalidate the assessment. (2) Under 
the charter of the village of Little Falls (Laws of 1873, 
chap. 158, § 39), which constitutes the village trustees a 
board of assessment, and which makes the valuation 
of property in the town assessment-rolls the general 
rule of valuation for village taxes ‘‘as far as practi- 
cable,’’ the trustees are bound to adopt and follow the 
valuation in the town assessment-roll, unless by rea- 
son of improvements made on or damages occurring 
to the property there bas been a change in its value 
since the completion of the township assessment-roll, 
as further provided by said section 39. (3) Said sec- 
tion 39, which provides that the village trustees may 
correct the valuation of the town assessors “ for in- 
creased value by reason of improvements, or for 
diminished value by reason of fire or damage by flood, 

* * and may reduce or add to the valuation,” 
does not give them the unrestricted power to change 
the valuation appearing on the town-rolls, but such 
power is confined to the exceptional cases mentioned 
in the statute. (4) The fact that the town assessors 
did not separately state, in the town assessment-rolls, 
the value of that part of the property within the vil- 
lage limits, does not authorize the village trustees, on 
making their valuation, to disregard the valuation of 
village property, as fixed in the town-roll. (5) A tax 
payer who does not appear on grievance day to have 
an over-assessment corrected, but who relies on in- 
formation, unofficially given, that the assessment will 
be the same as in the previous year, is guilty of laches, 
and cannot, after the confirmation of the tax, avail 
himself of the remedy of certiorari, given by the Laws 
of 1880, chapter 269. (6) The fact that the assessment- 
rolls were in possession of the tax collector when the 
writ of certiorari, for their correction, was issued to 
the village trustees, is immaterial, as the Acts of New 
York of 1880, chapter 269, does not require the original 
assessment-rolls to be returned in answer to the writ. 
Feb. 24,1891. People, ex rel. West Shore &. Co., v. 
Adams. Opinion by Andrews, J. Judgment modified. 


WILLS—CONSTRUCTION—JURISDICTION—EQUITABLE 
CONVERSION.—(1) A court of equity has jurisdiction of 
an action in behalf of the next of kin for construction 
of a will disposing of personal estate, where the dispo- 
sition is claimed to be invalid, since, in case of its in- 
validity, the executors would hold the personalty upon 
aresulting trust for those entitled to distribution. 
Chipman v. Montgomery, 63 N. Y. 221, and Horton v. 
Cantwell, 108 1d. 255, distinguished. (2) A bequest “to 
such charitable institutions, and in such proportions, 
as my executors, by and with the advice of my friend, 
H., shall choose and designate,” 1s void for indefinite- 
ness; por can the exercise of the power of selection 
make it operative. (3) Where testatrix directs her 
executors to convert her estate into money, with which 
to pay a bequest which is void, the doctrine of equita- 
ble conversion cannot apply. Feb. 24, 1891. Read v. 
Williams. Opinion by Andrews, J. Judgment modi- 
fied. i? 





CONSTRUCTION — TRUSTS. — (1) ‘T'estator de- 


vised all his estate to three of his sons as trustees, to 
manage it, and pay certain pecuniary legacies, and 
further provided: ‘‘Atter the payment of said legacies, 
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the said property and estate shall be managed for the 
joint benefit of my said threesons, * * * who 
shall annually render an account to each other. 
* * * ’? The will forbade partition or division of 
the estate until the expiration of six years, and pro- 
vided that after that time, the residue, after payment 
of legacies, should belong, share and share alike, to his 
said three sons, their heirs and assigns, forever. Held, 
that the three sons took from the testator’s death a 
legal estate in fee, subject only to payment of the lega- 
cies, under the New York statute of uses (§ 47), which 
provides, that if a person by virtue of a devise be en- 
titled to actual possession of lands, and the receipt of 
the rents and profits, he shall be deemed to have a le- 
gal estate of the same quality and duration, and sub- 
ject to the same conditions, as his beneficial interest. 
(2) The illegality of the provisions in such case, that 
the estate shall not be partitioned or divided for a 
period of six years, does not affect the will, but may 
be disregarded, as an invalid limitation on the owner- 
ship in fee of the property. Henderson v. Henderson, 
113 N. Y. 115; Harrison v. Harrison, 36 id. 543. Feb. 
24,1891. Greene v. Greene. Opinion by Gray, J. Judg- 
ment affirmed. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS — DISCRIMINATION — EXCLUSIVE DEPOT 
PRIVILEGES.—Independently of, as well as under, 
How. St. Mich., § 3355, providing that “all railroad 
corporations shall grant equal facilities for the trans- 
portation of passengers and freights to all persons, 
companies or corporations,’ a railroad company can- 
not grant to a hack and bus company exclusive, or 
even better, facilities for delivering and receiving pas- 
sengers to and from the depot than those allowed oth- 
ers in thesame business. The access to its depots must 
be free, and equal to all, whether it be to take passage 
or to leave the trains. No railroad company, under 
this statute, would be permitted to give to one hack 
and bus company exclusive, or even better, access to 
its depots than to others in the carriage of passengers 
or freights to its trains. Nor can it any more appro- 
priately give such exclusive or better privilege to such 
company taking passengers or freights from its trains, 
to be transported from thence elsewhere. Therefore, 
the Circuit Court was right in directing the verdict as 
itdid. But independently of the statute, upon prin- 
ciple, the plaintiff could not recover in this case. A 
railroad company can make all needful reasonable 
rules and regulations concerning the use of its depots 
and grounds, and can exclude all persons therefrom 
who have no business with the railroad or passengers 
goiug to and coming from the trains or depots, and it 
probably can prohibit all persons from soliciting busi- 
ness for themselves upon its premises; but it cannot, 
arbitrarily, admit one common carrier of passengers 
or freight to its depots or grounds, and exclude all 
others, for no other reason than that it is for its 
own profit or pleasure. Such rules or regulations must 
touch and effect all alike. It may determine the dis- 
tance from its depot or track at which persons solicit- 
ing passengers may stand while on its grounds, but 
this determination must affect and apply to all. To 
permit a railroad company upon any pretense, except 
of wrong or misconduct on the part of the person ex- 
cluded, to allow one hackman or line of hacks ,to oc- 
cupy a place upon its grounds which is denied to an- 
other, or to set apart the most favorable ground, as in 
this case, to one company, and to exclude the others 
therefrom, would be, in the language of Justice Field, 
in Railroad Co. v. Tripp, 147 Mass. 43, “ to enable a 
railroad corporation largely to control the transporta- 





tion of passengers and merchandise beyond its own 
line, and to establish a monopoly not granted by its 
charter, which might be solely for its own benefit, and 
not for the benefit of the public.” The rules and regu- 
lations of a railroad company in this respect must be 
not only reasonable, but they must not unnecessarily 
infringe upon the rights of the public and others hav- 
ing or carrying on business in connection with rail- 
road traffic and travel. Summitt v. State, 8 Lea, 413. 
It has been held in Massachusetts that a railroad cor- 
poration may contract with one to furnish the means 
to carry incoming passengers, or their baggage or mer- 
chandise, from its stations, and may grant to him the 
exclusive right there to solicit the patronage of such 
passengers; but three of the seven members of the Su- 
preme Court dissented therefrom, giving, it seems to 
me, much the better reason for such dissent. Railroad 
Co. v. Tripp, 147 Mass. 35. I can find no other case 
holding. this doctrine. In Cravens v. Rodgers (Mo.) 
the contrary doctrine is held. The granting to the 
owner of one bus line the exclusive right to the best 
part of a railway platform at the depot, and confining 
a rival line to other parts of the platform, where the 
chance of getting passengers was not so good, was held 
to be a discrimination tending to destroy competition, 
and to encourage a monopoly, which is obnoxious to 
the spirit of our laws, and contrary to the Constitu- 
tion of Missouri, which prohibits “discrimination in 
charges, or in facilities, in transportation * * * 
between transportation companies and individuals, or 
in favor of either.”” 14 8. W. Rep. 106. And in Rail- 
road Co. v. Langlois (decided by the Supreme Court 
of Montana, May 1, 1890), reported in 24 Pac. Rep. 209, 
it is held that a railroad company cannot grant the 
right to receive and discharge passengers at its plat- 
form to one hack-owner to the exclusion of others. In 
an able opinion the case of Railroad Co. v. Tripp, supra, 
is reviewed, and the argument of the majority opinion 
in that case criticised and controverted. For other 
cases bearing upon this question see Marriott v. Rail- 
way Co.,1C. B. (N. 8S.) 499; In re Palmer, L. R., 6 C. 
P. 194; In re Parkinson, id. 554; Camblos v. Railroad 
Co., 9 Phila. 411; New England Express Co. v. Maine 
Cent. Ry. Co., 57 Me. 188. While many of the cases 
above cited are decided in reference to statutes of the 
same import as our own, it is clear to me that the ac- 
tion of the Construction Company Railroad Company, 
in this case, in leasing this ground to plaintiff, would, 
if sustained as valid, tend to encourage and promotea 
monopoly of carriage of passengers from this depot at 
Kalamazoo, not only to connecting routes of travel 
upon other railroads, out of the city, but to places 
within the city, contrary to the spirit of our laws, and 
against that public policy that refuses to encourage or 
foster monopolies in any kind of business. The plea 
is made that the railway company, owning these 
grounds, or having the actual occupancy and possession 
thereof, have the same right of control over them that 
any citizen would have, under similar circumstances, 
provided only that it discharges its duties to the pub- 
lic, with reference thereto, as common carriers. This 
is true. But when the ground is used in its business 
as common carrier, and, for the purpose of standing 
or ‘‘ setting ’’ of hacks and buses, to solicit the patron. 
age of incoming passengers, then it must use it for the 
benefit of all, and not for the privilege of one. Mich. 
Sup. Ct., Dec. 24, 1890. Kalamazoo Hack & Bus Co., 
Limited, v. Sootsma. Opinion by Morse, J. 





CORRESPONDENCE. 


‘““SNUFFED OUT BY AN ARTICLE.” 
Editor of the Albany Law Journal: 
I have been a constant reader and subscriber to the 
ALBANY LAW JOURNAL almost ever since its publication 
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began, but we must part company now. lp your issue 
of March 28, you enter into a most unjustifiable po- 
litical tirade against the people of New Orleans, going 
out of the way even of your subject to be mean. You 
want another Benjamin Butler put to govern her. 
You enter into the stump politician's trade against the 
people about colored citizens, ete., etc. You indeed 
almost say that you would approve the bombardment 
of New Orleans by Italian gun boats. And then you 
say that such a thing could not happen in a northern 
city. This shows both your ignorance and perversity. 
Within the last few years a mob overran Cincinnati 
and burnt the court-house and did infinitely worse 
than the people of New Orleans. 

You can stop my JOURNAL from this date and send 
me the bill for subscription up to this time. 

Yours, 
J. W. Jupp. 
Sat LAKE City, UTAH, April 1, 1891. 


[Our correspondent’s date is quite significant.— 
Ep. ] 


Tae New Orteans Rror. 


Editor of the Albany Law Journal: 


Your condemnation of the action of the New Or- 
leans nrob in so far as lynch law is the object of your 
attack should meet with the approval not only of all 
lawyers but of all good citizens everywhere; but when 
you suggest that the city is incapable of self-govern- 
ment, and that it needs a guardian such as it had when 
General Butler—known generally * as ‘‘ Beast” Butler 
—was in command there during the late war between 
the States, no one who has the good of his country at 
heart can follow you. 

It would not be safe for any one to approve of lynch 
law, but that rude justice is much more desirable 
than such law as is generated in the provost marshal’s 
breast when a city is being governed under martial 
law. 

The people of the South are all capable of self- 
government and they understand the necessity for it 
thoroughly. The autonomy of the States is as neces- 
sary to the existence and prosperity of the Union as 
the existence of the Union is to their prosperity and 
advancement. 

Force has never yet made a principle nor created a 
belief. For eight hundred years the Spaniards tried 
to force Christianity upon the Moors of Spain. The 
effort failed and they had to be driven out, steeped in 
the same sort of infidelity in which they first came. 
Force never was the way and it never will be the way 
to carry any measure, however sound it may be, with 
a high-spirited people. 

Martial law is, of necessity, bayonet rule. It cannot 
be justified except in time of war, when the govern- 
ment of a country is in imminent and constant danger. 
Martial law in the place of lynch law might suit the 
despotism of Russia, but that it would work a care 
anywhere in America of such sudden outbreaks has 
doubtless never occurred to any one except yourself. 
A power upheld in that way could last no longer than 
the force which sustained it. Its exercise would create 
bitter and lasting hatreds—and it would be even as ob- 
jectionable as the Mafia society of assassins. Their 
attacks are aimed at individuals; martial law would 
tend to destroy society itself. 

Speedy trials, pure men in office, and courageous en- 
forcement of the laws will destroy lynch law. This 
state of affairs can be had by educational influences, 
and by careful watching of local elections. The sug- 
gestion that any southern community can better be 
governed by martial law than they now govern them- 
selves is an insult to the civilization which gave George 








Washington to the Union. There is need for reform, 
but not reform by martial law. 
8. 8S. P. Parrsson. 
RicHMonD, VA., April 1, 1891. 


[*Only at the South. And he never did any 
thing so beastly and cowardly as to murder un- 
armed and presumably innocent men in cold blood. 
— 2D. ] 


THE JOKE ON JUDGE Brapy. 
Editor of the Albany Law Journal: 


Your entertaining note about the late Judge Brady’s 
“catsup’’ joke, is not quite accurate. The incident 
was somewhat the reverse of what you describe it ag 
being. 

Judge Brady and Judge Davis were continually en- 
deavoring to score on each other, and this time it was 
Judge Davis who made the hit. He remarked that he 
was going to send Bergh after Acker, Merrill & Con- 
dit, because as he went past their place on his way 
from the elevated, he saw them “ putting cats up in 
bottles ’—and Judge Brady devoted his spare energy 
for nearly a month to getting in his revenge. 

Yours, 
H. W. J. 

New York, April 4, 1891. 


—_——_-—___——_—— 


NOTES. 
N his brief in Place v. Hayward, 117 N. Y. 487, Mr 
J.K. Hayward speaks of plaintiff's ‘‘ thimblerigging 
pleading,” and of ‘‘ this mercantile Don Quixotte and 
Sancho Panza.” 


In Holden v. Strong, 116 N. Y. 471, Mr. John J. Van 
Allen remarked in his brief: ‘‘Gunpowder may be 
utilized as a motor for propelling machinery, and is 
quite as likely to be, in time, as well as electricity in 
transmitting messages from Europe to America fifty 
years ago, or five years ago, was bi-sulphide of carbon, 
which, it is said, is to supersede steam.” 


In his brief in Thomas v. Musical Mutual Protective 
Union, 121 N. Y. 45, Mr. Horatio C. King is very funny 
at the expense of Theodore Thomas. He says: “ Mr. 
Thomas claims and receives all the benefits incidental 
to his membership until his opinion comes into con- 
flict or his individual interests are opposed to the en- 
forcement of the rules and regulations, when he drops 
his baton, and falls over into the arms of chancery, 
shrieking ‘ boycott.’ ” 


In his brief in People, ex rel. Kemmler, v. Durston, 
119 N. Y. 569, concerning the constitutionality of the 
electrical execution law, Attorney-General Tabor in- 
dulged in the following mild satire upon Mr. W. 
Bourke Cochran: “ It is the glory, and often the defect 
of great orators, that they are able at will to transport ° 
themselves from the cold regions of fact and common- 
place law to the realms of startling fancy. The coun- 
sel for the relator yields to the tendency of his genius 
oftimes. Instead of looking at the field of electrical 
science as it is, he prefers to regard it as a domain of 
‘carbonizations,’ ‘ mumifications,’ of the ‘ tortures of 
the rack.’ He peoples it with monsters 

* Than fables yet have feigned or fear worse conceived 

Gorgons and Hydras and Chimeras dire.’ ”’ 

It must be suspected however that in this case the 
eloquent hair-raiser was furnished with ample funds 
to pay for his ‘‘ transportation.” 
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CURRENT TOPICS. 


HIS is the season of law-making, and our Legis- 
latures this winter have brought forth some 
novel legislation. In this State, for example, we 
have a new law imposing a tax of one per cent 
on direct inheritances of more than $10,000. 
This seems a very sensible act, and a proper supple- 
ment to the Collateral Inheritance Act. Of course 
it has excited some criticism, but there seems noth- 
ing oppressive nor inquisitorial in it, and it seems a 
remarkably certain, convenient and simple way of 
raising a considerable sum without diminishing the 
earnings or disappointing the reasonable expecta- 
tion of anybody. Another act is proposed in this 
State, but not -yet passed, of which we do not think 
sohighly. That is for the confinement of any per- 
son, acquitted of murder oa the ground of insanity, 
in an insane asylum for a certain long term of years 
—twenty, we believe — and until pronounced cured, 
and pardoned by the governor. It is quite right so 
to confine such a person until pronounced cured, be 
it for one year or twenty, but it is difficult to appre- 
ciate the right of the State to confine him for an 
arbitrary term, without reference to his cure, or to 
require him to procure a pardon for a crime which 
he has never committed. If anybody believes this 
would secure the confinement of emotional slayers 
of their wives’ seducers, we believe they will be 
disappointed, for in such cases the jury would never 
certify insanity to be the ground of acquittal. We 
should like to see such a law, effectual in such cases, 
but probably those are substantially the only cases 
in which a wrongful acquittal on account of insanity 
isknown. The plea of insanity is not popular or 
effective in other cases. In Illinois, we believe, 
an act has been passed subjecting non-voters to the 
first liability to jury duty. This is not altogether 
foolish, but we should prefer such an act in the case 
of men failing to send their children to school. It 
seems to us much more important that people should 
know ‘the three R’s”’ than that they should vote. 
— But Minnesota beats the record by an act mak- 
ing it a misdemeanor for a newspaper proprietor to 
publish any article without the signature of the 
writer or compiler. We do not advocate any more 
license for the press than 1t nuw has, but this act is 
Very unnecessary and extremely despotic. It may 
well be doubted that it is constitutional. At all 
events it would strike a hard blow at the just power 
and usefulness of the press. For example, under 
such an act the attacks of the press on the Tweed 
rule in this State would never have been made. 
Such an act would put an end to much right and 
fearless criticism of men, measures and motives, to 
say nothing of literature. It is difficult to speak 
soberly of this enactment. The St. Paul Pioneer 
Vox. 48 — No. 16. 








Press points out that under it an extract from a 
cyclopedia on the unpleasant relations of Socrates 
with his termagant wife, or from the letters of 
Junius castigating the British ministry, or from 
Macaulay’s essays describing the character of Barere, 
or from the four gospels quoting the reproof which 
Christ addressed to the Pharisees, must be signed 
by the person preparing it for publication. Add to 
this that every market report, death notice and 
joke must state its compiler, author or perpetrator 
respectively. The act must bear especially hard on 
the West Publishing Company (assuming that its 
reporters are newspapers), for every abstract must 
be signed by the person who made it.——The Chi- 
cago Legal Adviser says that in 1862 a law was passed 
in Virginia for the punishment of “ babbling women” 
who ‘‘slander and scandalize their neighbors,” by 
ducking, ‘‘ the woman to suffer a ducking for each 
five hundred pounds of tobacco adjudged against 
her husband if he refuses to pay the tobacco.” This 
is indeed curious, but we suspect that it was enacted 
in 1682 rather than 1862. The tendency in Wis- 
consin and Illinois to abandon, on account of for- 
eign clamor, the just provision for the education of 
children in the English language in the public 
schools, is very much to be regretted. The integ- 
rity of this country depends in a great degree on a 
common language. There is nothing more disturb- 
ing in Canada than the co-existence of the French 
with the English tongue. It was once held in one 
of our Territories— Montana, if we are not mis- 
taken —that a jury need not understand English! 
Foreigners ought to understand that although Amer- 
ica is an asylum for all nations, yet they may not 
graft their languages, customs and political notions 
onus. They may come, but they should conform in 
matters of essential importance. There should be 
one tongue for legislative and judicial proceedings, 
enactments and decisions, and for all public pro- 
mulgations, and that should be the English, and 
children should be brought up, in public schools at 
least, to understand it, whatever may be their home 
teaching. 


Our learned contemporaries, the Solicitors’ Journal 
and the Law Journal, are in a state of mind over the 
decision in the Jackson case that a husband may not 
imprison his wife simply because she does not want 
to live with him. The latter says: ‘‘ Perhaps never’ 
in the history of judicial decisions has authority 
been so boldly overruled and disregarded as in Jack- 


son’s case.’” The judges who pronounced the decis- 
ion did not seem to think they were overruling any 
authority binding on them — but what if they were? 
This privilege is the boasted unique virtue of the 
common law. There must have been a time when 
there was judicial authority that a husband might 
beat his wife, and at some time it must have been 
‘* boldly overruled and disregarded.” Otherwise a 
husband may still beat his wife, but we believe 
that even the English husband no longer claims that 
right. It certainly is no worse for him to beat his 
wife than to seize her violently and imprison her 
because she does rfot choose to live with him and 
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submit to his embraces. The Solicitors’ Journal 
observes : 

** With the practical or social effect of the decision it 

is not the function of this journal to deal. But we may 
be permitted to draw attention to the singular irony of 
fate which has left it to a lord chancellor whose politi- 
cal, religious and social convictions have been hitherto 
understood to be moulded on those of Lord Eldon, to 
declare, for the first time, that according to English 
law, a wife is at liberty, immediatly after going through 
the ceremony of marriage in church, to desert her hus- 
band, and without any excuse to condemn him to a 
life of celibacy; but the continuance of the marriage 
relation is perfectly voluntary, and that a husband 
may, for no fault of his own, be deprived of a home 
and the prospect of children to inherit his name.”’ 
Of course she has that right. “ You can lead a horse to 
the water, but you can’t make him drink.” So you 
can lead a woman to the altar, but you can’t force 
her to cohabit. Now what are the rights of the 
husband? Why, immediately after the ceremony, 
and his vow to ‘‘ love, honor and cherish ” his wife, 
he may refuse to live with her, and condemn her to 
a life of barrenness. He may openly keep a mistress 
around the corner, and rear a family of bastards 
under his wife’s nose, and she cannot help herself. 
She cannot imprison him nor compel him to give her 
his society. But yet these insular domestic tyrants 
are whining like whipped schoolboys at the Jackson 
decision, and libelling the judges in the Times. The 
trouble with these English is that they regard their 
wives simply as a lawful means of gratifying the 
sexual passion, and as mere breeding-machines to 
keep up their families, while they themselves may 
ramp up and down unrestrained. Mr. Jackson may 
thank his stars that he does not live in this country. 
We fear that it is our common law, almost anywhere 
that if a husband forcibly imprisons his chaste 
wife, the neighbors may tar-and-feather him and 
ride him on a rail. The Law Journal also says: 

“Another dictum of Lord Halsbury, to which excep- 
tion may be taken, is the following: ‘If,’ he is reported 
to have said, ‘any one now were to contend that slavery 
ever existed by the law of England, he would be 
regarded with ridicule.’ It is strange that this state- 
ment, which goes far beyond any thing expressed or 
implied in the deci8ion in Somerselt’s Case, should be 
made in the present day. Thecontention that slavery 
never existed by the law of England would justly be 
received with ridicule by any one acquainted with the 
history of this country.” 

We think Lord Halsbury is perfectly right. He does 
not say that slavery never existed by the law of 
England, but merely that such a statement would 
be regarded with incredulity. Just so is received 
the statement that a husband ever had a legal right 
to beat his wife there. Perhaps too Lord Halsbury, 
not denying that slavery has existed in England, 
meant to say that it never was lawful there, and in 
this he would probably be right. The Solicitors’ 
Journal also disapproves the decision because it 
spoils an old French term for marriage — coverture 
— which implies that the wife is under the cover, 
and thus under the power of her husband. This is 
truly fearful! On the whole it is a curious specta- 


cle to see two grave leading law journals carping at 
this decision, and justifying the ‘essentially British 





and vulgar notion that a husband may lawfully 
imprison his wife. 


It is probably not generally known that there is q 
woman’s law class at the New York University. The 
order of exercises at the recent first commencement 
has been sent us. Mrs. Leonard Weber, presiden; 
of the Woman's Legal Education Society, made an 
address; Miss Stanlietta Titus made an address on 
the ‘‘ Origin of Our Laws;” Mrs. Cornelia K. Hood 
spoke of ‘‘The Considerations in Contracts;” Mrs, 
Theodore Sutro pronounced the valedictory, “ Why 
I Study Law,” and executed a Rhapsodie Hongroise, 
by Liszt. David Dudley Field gave the final address, 
There was a song from Traviata, by Mrs. A. D. Jen- 
kins; Miss Amy Fay and Miss Josephine Bates 
played a concerto, by Beethoven, and the Univer- 
sity glee club sang several selections, of which 
‘*She Was But Seven,” and ‘‘ Where are You Going, 
My Pretty Maid?” seemed rather pointed, especially 
the latter. The programme stated that no encores 
would be permitted, but this was probably directed 
at the music. We know where most of these pretty 
maids are going, and that is where most of such 
have gone, to matrimony. It must be a very fine 
thing for a layman to have a wife who can soothe 
him with a Rhapsodie Hongroise or a song from 
Traviata (or the baby with a berceuse, by Chopin), 
and also give him sound legal advice and try his 
lawsuits, and if the husband is a lawyer, who can 
materially assist him in his business, if he has any, 
or can cheer his briefless hours. But the pretty 
maids are apt to drop their law as well as their 
music with matrimony. They ‘‘ don’t keep up their 
practice.” This class is said to have been “dis- 
tinctly comely,” and Judge Davis said, like a gal- 
lant man, that it was the most intelligent he had 
ever seen. 


It has often oeen said that New Jersey is not in 
the United States, but the Argus goes further, and 
alleges that its inhabitants do not speak the English 
language. Alluding to the proposal to increase the 
numbers of the Court of Appeals, it suys: ‘A per- 
manent court of fifteen judges, for an appellate tri- 
bunal of last resort. The like of such a court is not 
to be found among any English-speaking people.” 
Not only has New Jersey such a permanent court, 
but all the judges of England, about that number, 
are sometimes convened on important criminal ques- 
tions. 


A correspondent writes (not for publication): 
‘‘The letter of ‘Subscriber’ published in the Law 
JouRNAL of the 4th inst. rather understates the per- 
nicious workings of section 1538, as amended in 
1890. It is the earnest hope of every practitioner 
who has had to launch a partition suit since Sep- 
tember last that he may be saved the repetition of 
the experience by an immediate repeal of the amend- 
ment. Will the Law Journat add its weight im 
that direction?” We have no knowledge of the 
merits of this subject, but we give it prominence m 
order to call the attention of the bar to it. 
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NOTES OF CASES. 


N Dashwood v. Magniac, Chancery Division, 64 
| L. T. (N. 8.) 99, before Chitty, J., a will con- 
tained a direction that the tenant for life should 
from time to time keep the mansion-house, out- 
buildings, parks, grounds, fences, gates and appur- 
tenances belonging in good and substantial repair, 
order and condition. Held, that he was not bound 
to scour and cleanse an ornamental lake situate in 
the park near the mansion-house, which had been 
allowed to become foul and choked with weeds, mud 
and filth. Chitty, J., said: ‘‘According to the evi- 
dence of the plaintiffs’ skilled surveyors, a lake 
ought to be cleaned out and the mud removed once 
in thirty or forty, or perhaps fifty years. But no 
practice to clean the mud out of this lake was proved. 
On the contrary, so far as the evidence went, and 
with the exception of such clearing of some small 
portion as was done by Lady Dashwood, the lake 
appears never to have been cleaned out at all from 
the time of its formation, whenever that took place; 
much less was there any proof of any periodical 
clearing nor was there any evidence to show during 
what period the mud and filth had accumulated. 
The mud which was deposited (apart from the sew- 
age) accumulated by natural causes, such as the 
falling of the leaves, decay of weeds and other veg- 
etable matters, and the bringing down of the detri- 
tas by the stream. Lady Dashwood caused the flags 
at the margin of the lake to be cut from time to 
time. There were springs in the lake itself, but the 
supply of water from them, for a period of some ten 
years or so before Lady Dashwood’s death, had been 
deficient. In fact the supply of water generally in 
the district where the soil is chalky, had been low 
during this period. This appears to have contrib- 
uted in a material degree to the appearance of the 
weeds on the surface as shown in the photographs 
which were taken at atime of the year when the 
weeds were highest and the water lowest. The lake 
appears to have been at times liable to a deficiency 
inits water supply. Mr. Brinckman remembered 
that in 1859 the lake was dried up altogether, so 
that his sister walked across it in 1859. A greater 
flow from the springs, and an abundant supply of 
water in the district causing a flood, would to some 
extent have cleared off the mud. The plaintiffs’ 
witnesses said that a punt pole pushed down into 
the lake brought up mud which smelled. Any one 
with experience of stagnant or sluggish waters 
would know that mud thus brought up from the 
bottom always has some smell about it. In 1884 the 
water was drawn off for the purpose of catching 
fish, and Mr. Brinckman, who was present and took 
an active part in the operation, proved that there 
then was little or no smell in the mud. He also 
showed that in a fish-pond there ought to be a foot 
of mud or so. In Sir George’s time there was a wil- 
derness of nettles and brambles and all sorts of rub- 
bish running down to the lake. Lady Dashwood 
cleared this away, and made a beautiful lawn by the 
lake, so that all the rain-water flowed into it. Now, 





recurring to the declaration in the will, it is observ- 
able that the lake is not even mentioned; much less 
is any thing said about cleansing or scouring it. 
Had it been the intention of the testator that his 
widow, and any other persons who might succeed her 
in the enjoyment of the lake, should have been placed 
under a liability of that kind involving a heavy 
expenditure, one would have expected that his will 
would have contained some definite directions on the 
subject. In contrast with the silence on this point 
there stand the express directions as to the fences 
and gates. It cannot, I think, be questioned that 
the declaration had some reference to the lake. For 
instance, Lady Dashwood was, I think, bound to 
keep the banks and the sluices in good and sub- 
stantial repair, order and condition. On these mat- 
ters however no complaint was made. But to import 
from the general words of the declaration an obliga- 
tion on her part to scour and cleanse the lake at 
some period or periods not defined is quite another 
matter. On this point there is authority, not deci- 
sive, but of considerable importance. In Bird v. 
Elwes, 18 L. T. Rep. (N. 8.) 727; L. R., 3 Exch. 
225, the landlord agreed to keep the premises in 
repair. The property demised included a piece of 
ornamental water. An accumulation of mud took 
place in this water causing a nuisance, The tenant, 
being summoned under the Nuisances Removal Act, 
1855, employed a contractor to scour and cleanse the 
ornamental water, and then sued the landlord on the 
agreement. It was held that the landlord was not 
liable; the allowing the mud to accumulate was not 
a breach of the agreement. That was not the mean- 
ing of the contract. At the utmost, said Kelly, C. B., 
in delivering his judgment, the contract would only 
apply to bind the landlord to do such repairs as, for 
instance, might be required to prevent the sluices 
from bursting and the water from going over its 
banks and flooding the neighboring lands, and it 
could not bind him to cleanse and scour the 
stream.” 


In Chinn v. State, Supreme Court of Ohio, Decem- 
ber 9, 1890, it was held that a husband is not related 
by affinity to his wife’s brother’s wife, and sexual 
intercourse between them is not an indictable offense 
under the Ohio statute. Thecourt said: “The term 
‘affinity’ as used in determining the persons between 
whom marriage may be lawfully solemnized, and 
those between whom sexual intercourse is to be 
regarded as incestuous has received in law by its 
application and use a definite signification; and we 
must assume that the Legislature, in enacting this 
section, defining the crime of incest, used it in the 
same sense. It expresses the relationship which 
arises by marriage between one of the parties and the 
blood relations of the other; but it does not include 
those only related by affinity to the other. As 
sometimes stated, the consanguinei of the wife are 
the affines of the husband, and vice versa; but the 
affines of the wife are not those of the husband, nor 
are the affines of the husband those of the wife. 2 
Steph. Comm. 285. It is thus defined by Erskine 
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in his Institutes, 1 b., 6, t. § 8: ‘Affinity is that tie 
which arises in consequence of marriage betwixt one 
of the married pair and the blood relatives of the 
other; and the rule of computing its degrees is that 
the relations of the husband stand in the same 
degree of affinity to the wife in which they are 
related to the husband by consanguinity; which 
rule holds also, ¢ converso, in the case of the wife’s 
relations. Thus where one is brother by blood to 
the wife, he is brother-in-law, or by affinity, to the 
husband. But there is no affinity between the hus- 
band’s brother and the wife’s sister, which is called 
by the doctors affinitas affinitatis; because then the 
connection is formed, not between one of the spouses 
and the kinsmen of the other, but between the kins- 
men of both.’ See also 1 Bouv. Law Dict., ‘Affin- 
ity;’ and the same, Brown Law Dict.; 1 Am. & 
Eng. Enc. Law, 315, and notes; 1 Bl. Com. 435 
(Christian’s note). In the note just cited it is said: 
‘Though a man is related to his wife’s brother by 
affinity, he is not so to his wife’s brother’s wife, 
whom, if circumstances would admit, it would not 
be unlawful for him to marry;’ and hence inter- 
course between them, however immoral, would not 
be incestuous. The section of the Crimes Act defin- 
ing and punishing incest prior to the revision of 
1877 simply designated the persons by the relation- 
ships in which they stood between whom sexual 
infercourse was punished as an offense (1 Swan & C. 
405); and it will be perceived that those arising 
from marriage, as step-father and step-daughter, 
step-mother and step-son, simply included cases of 
intercourse between one party to the marriage and a 
blood relative of the other, following, as far as it 
went, the established rule for the determination of 
relationship by affinity; and we see no reason for 
supposing that the Legislature, in its revision of the 
Crimes Act, intended to depart from this general 
rule, and establish a kind of relationship by mar- 
riage unknown to the law. The fact that more 
remote degrees of such relationship are included 
argues nothing, as effect can be given to this exten- 
sion without departing from the principle upon 
which relationship by affinity is determined. It 
then appears that upon the proof offered by the 
State that defendant should have been acquitted, 
and the court erred in charging as it did. There is 
no relation by affinity, nor consanguinity, between 
the defendant and Ann Rafferty. She is simply an 
affinis, and not a consanguineus, of Mary Chinn, the 
defendant’s wife; or in other words, she is simply 
the wife of the defendant’s wife’s brother, Thomas 
Rafferty. The case is clearly distinguishable from 
that of Stewart v. State, 39 Ohio St. 52.” 


In Glennon v. Lebanon Manufacturing Company, 
Supreme Court of Pennsylvania, March 9, 1891, it 
was held that a master, when sued by his servant 
for wages, may set off the loss caused to him by the 
servant’s unskillful work, even though such loss 
exceeds the amount of wages earned by the servant 
during the time he did such unskillful work. The 
court said: ‘‘We may concede that unliquidated 
damages arising from a tort growing out of a sepa- 








rate transaction cannot be set off in an action of 
assumpsit. This isnot such a case. The plaintiff 
is a machinist, and was employed in defendant’s ma- 
chine-shop to do certain mechanical work for a com- 
pensation agreed upon. From this contract the law 
implies faithful service on the part of the employee, 
and an amount of care and skill proportioned to the 
character of the work which he was engaged to per- 
form. If he performs it negligently and unskill- 
fully it is a breach of contract, and when the 
employer is sued for wages earned under the con- 
tract he can defend by showing a failure on the part 
of tle servant to properly perform his part, in con- 
sequence of which he has sustained damages. It is 
not a question of set-off or of tort; it is an equitable 
defense, growing out of the contract itself, and 
going directly to its consideration. Leech v. Bald- 
win, 5 Watts, 446, was an action by a common car- 
rier against the consignee to recover the price of 
carrying, and it was held that the defendant might 
set up as a defense negligence or want of skill in the 
carrier, by which the goods were deteriorated in 
value. It was said by Justice Huston, in delivering 
the opinion of the court: ‘It is simply whether a 
person who has undertaken to perform a service for 
hire, and has performed it so negligently or dishon- 
estly as to occasion loss to his employer, can recover 
full compensation, as though all had been done 
according to the contract. All our decisions say he 
cannot so recover. The defendant, if he can prove 
any, facts which go to show that the plaintiff did 
not perform his part of the contract, or from negli- 
gence or want of skill performed it in such a man- 
ner as that the defendant suffered loss, may have 
the amount of that loss, as ascertained by the jury, 
deducted from the amount of the plaintiff's claim.’ 
The case of Heck v. Shener, 4 Serg. & R. 249, is even 
stronger. It was there held that in an action to 
recover compensation for services as a housekeeper, 
and for goods sold and delivered, evidence that the 
plaintiff was guilty of malfeasance in the execution 
of her trust, and embezzled the goods of the defend- 
ant, is not admissible by way of set-off; but it may 
be received under the plea of non-assumpsit to defeat 
the action. To the same point are Nickle v. Baldwin, 
4 Watts & S. 290; Shoup v. Shoup, 15 Penn. St. 361; 
Wright v. Cumpsty, 41 id. 102; Hunt v. Gilmore, 59 
id. 450. This is not only good law, but it is good 
sense. Surely if my servant sue me for wages, I may 
show as a defense to this claim that he has been 
unfaithful, negligent or dishonest, or that he wasted or 
embezzled my property. It was urged however that 
the defense was only available as to the portion of the 
claim for the particular days upon which the negli- 
gence and consequential injury occurred. This 
position cannot be sustained. The plaintiff was 
suing upon an entire contract. A separate suit could 
not be maintained for each day’s work. Logan v. 
Caffrey, 30 Penn. St. 196. The authorities are clear 
that the defendant was entitled to make defense for 
his whole loss, and was not limited to defalk it 
against the claim for the particular day’s work when 
the loss occurred. Pownall v. Barr, 78 Penn. St. 
403; Blessing v. Miller, 102 id. 45.” 
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A REMARKABLE JUDICIAL CONFESSION. 


OT many years ago an English judge who had in- 
timated a doubt as to the superiority of the com- 
mon law, especially in its treatment of crimes, over 
the system of any of the continental nations, would have 
exposed himself to grave suspicion. That the common 
law was the perfection of human reason was a pious 
belief taught by the elementary writers and treasured 
up in the breast of the profession, not as a safeguard 
against dangerous innovations, but as a fact not to be 
questioned. The French law might do for the French- 
man, and the German law for the German, but they 
were 80 useless for any other purpose that they were 
left to be studied by those who‘were so unfortunate as 
to live under them; and the thought that they might 
be consulted with profit by those who were blessed 
with the common law was not entertained. That this 
conviction was fully shared in the United States it is 
needless to argue. 

So complete was the ignorance in England as to 
French criminal law and procedure, that until 1866 the 
British government refused to surrender to France 
fugitive criminals against whom a judgment had been 
rendered in the latter country par contumace. This is 
in form a judgnient of conviction entered against the 
defendant upon his failure to appear. But in reality 
it is only a provisional sentence, and if the defendant 
subsequently appears and asserts his innocence, is an- 
nulled, and the trial proceeds as if the judgment had 
not been entered. The treaties between France and 
Great Britain provided for the surrender of persons 
charged with crime, in order that they might be tried. 
Upon the theory that the judgment par contumace was 
definitive, and either took away or abridged the rights 
of defense, the persons against whom such a judgment 
had been rendered were treated as convicts, whose re- 
covery could not be permitted. In 1866 this question 
came before Lord Chancellor Chelmsford, in the Case 
of Coppin, who had been convicted in France par con- 
tumace. The lord chancellor, upon taking expert tes- 
timony, established tho fact that tho fugitive in 
reality was in the position of a person merely accused, 
and he was given up. 

But it has remained for the present generation to 
witness the spectacle of two judges of the High Court 
of Justice, sitting in the Queen’s Bench Division, la- 
menting the imperfections of the criminal law of Eng- 
land, and declaring the superiority of that of France 
in clearness and comprehensiveness of definition. This 
interesting scene transpired in the recent Case of Bel- 
lecontre, who was held for extradition to France on a 
charge of fraudulent misappropriation of money which 
had been deposited with him in his character of a 
notary. This offense comes within what is denominated 
in the French Code as abus de confiance, which is de- 
fined as fraudulent misappropriation by any person 
who has been intrusted with money or property. 
Nineteen distinct charges of misappropriation of money 
were brought against Bellecontre, and he was com- 
mitted on all of them by Sir Joltin Bridge, the chief 
magistrate of the Bow Street Police Court, whose war- 
rant, following the terminology of the English text of 
the treaty, stated that the prisoner was held for ex- 
tradition “on the ground of his being accused of the 
commission of the crimes of frauds by a bailee and 
frauds as an agent.” In view however of the rule that 
the acts for which extradition may be granted must 
constitute a crime under the law of ‘the surrendering 
4 wellas of the demanding country, an application 
was made to the Queen’s Bench for Bellecontre’s dis- 
charge on habeas corpus, on the ground that the acts 
of which he was accused did not constitute a crime un- 
der the law of England. In this relation Mr. Justice 
Cave, who was sitting with Mr. Justice Wills, said: 





‘*Now when we can come to deal with that point, we 
are at once struck by the superiority of the French 
criminal law over our own. We have in the French 
Code an article which gives a clear and comprehensive 
definition of the offense which is made punishable. 
* * * Qur law, unfortunately, instead of being in 
the form of a Code, or even of a well-drawn consolida- 
tion act, is ‘a thing of shreds and patches,’ and we 
have to look to different portions of the law in order 
to see to what extent a person intrusted with money 
or property is made criminally responsible for a 
fraudulent misappropriation of it.” 

The learned justice then took up three separate pro- 
visions of English law and discussed them, with ill- 
concealed dissatisfaction. The first related to the case 
of a bailee intrusted with property which he was to re- 
turn in specie. This, upon the facts, did not apply. 
Another related to misappropriation of property 
placed with a bailee of a particular class, with a direc- 
tion in writing as to its disposition. This was inap- 
plicable because it did not include money, and also be- 
cause it required a direction in writing, which did not 
exist in any of the nineteen charges against Belle- 
contre. The third provision related to the case of a 
banker, merchant or agent, who should receive any 
property (interpreted in the act to include money) for 
safe custody and misappropriate it. This, said Mr. 
Justice Cave, was much narrower than the French law, 
since it did not include all bailees, but only certain 
classes, and besides required that the deposit should 
be for ‘“‘safe custody.’’ Nevertheless he found four 
out of the nineteen charges in which there wasa prima 
facie case made out under this last provision, and on 
those four the prisoner was held. 

Mr. Justice Wills, concurring on all points with Mr. 
Justice Cave, said: “I share the feeling of humilia- 
tion which my brother Cave has expressed, in being 
obliged to confess that a number of fraudulent acts, 
criminal by French law, are not so by our own law. 
It certainly does seem extraordinary that a man in- 
trusted by others with large sums of money for invest- 
ment or otherwise should be able to put thousands 
of pounds in his pocket, fraudulently and dishonestly, 
and yet not be amenable to English criminal law.” 

The Times, commenting on these judicial utter- 
ances, says: ‘‘Our lawas to theft and kindred of- 
fenses, originated in times when the common form of 
such crimes was stealing a horse or a purse; it has 
never been entirely purged of its primitive rudeness.” 
This observation contains a recognition of a fact which 
is patent to all who have studied the history of the 
criminal law either in England or in this country. Our 
criminal law had its origin ina period in which society 
required protection chiefly against crimes of violence, 
and it bears to-day the impress of that primitive con- 
dition. The “shreds and patches’’ by which legisla- 
tion has sought to extend it have been designed to 
cover particular rents, rather than to meet in a com- 
prehensive way the needs of a complex civilization. 
There is a traditional prejudice among those bred in 
the common law against comprehensivevess of defini- 
tion in criminal matters. Hence in dealing with the 
fraudulent misappropriation of money or property, an 
act the criminal character of which is in principle 
recognized in many penal statutes, we find a constant 
effort to treat the subject in detail, by the specification 
of particular conditions which the intelligent criminal 
will sedulously avoid. This lack of comprehensive- 
ness bears evidence not only of the primitive simplic- 
ity, but also of the primitive barbarity of the law. In 
days when the death penalty was imposed for many 
trivial offenses the judges contracted a habit of strict 
and technical construction which has survived the 
amelioration of sentences. The effect of this habit is 
clearly traceable in our criminal legislation. 

WASHINGTON, D. C., April 2, 1891. J.B. Moors. 
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STATUTE OF LIMITATIONS — ABSENCE. 


UNITED STATES SUPREME COURT, MARCH 2, 1891. 


BARNEY V. OELRICHS. 

Under the New York Code of Procedure, 1849, chapter 438, 
section 100, which provides that if, after a cause of ac- 
tion accrues, the person against whom it accrues shall 
** depart from and reside out of the State,” the running 
of the statute of limitations shall be suspended during 
such absence, mere temporary absences for business and 
pleasure varying in length from one to fifty days, and 
averaging two months in each year, do not operate to 
suspend the statute. 


N error to the Circuit Court of the United States for 
the Southern District of New York. 


Assistant Attorney-General Maury, for plaintiff in 
error. 


S. F. Phillips and Frederic D. McKenney, for de- 
fendants in error. 


Fouuer, C.J. This was an action brought against 
Hiram Barney to recover back money alleged to have 
been illegally exacted by him, when collector of the 
port of New York, as duty on certain charges and 
commissions, and as fees for services rendered in the 
custom-house in connection with merchandise im- 
ported, and was commenced in the Superior Court of 
New York city by service of summons, dated March 
27, 1868, on the defendant, April 16, 1868, and subse- 
quently removed into the Circuit Court of the United 
States for the Southern District of New York. The 
declaration consisted of the common counts, and, in 
addition to the general issue, defendant pleaded that 
the supposed several causes of action did not, any of 
them, acorue at any time within six years next before 
the commencement of the suit; to which the plaintiffs 
replied, that after the several causes of action had ac- 
crued, “defendant departed from and resided out of 
this State for several successive periods, amounting in 
the aggregate to twelve months, and this suit was 
brought within six years and twelve months after the 
said several causes of action, and each and every one 
thereof, accrued to these plaintiffs;’’ and defendant 
rejoined, that ‘‘ before the commencement of this suit, 
he, the said defendant, did not depart from and reside 
out of this State for several successive periods, amount- 
ing in the aggregate to twelve months, in manner and 
form,” etc.; concluding to thecountry. And this and 
many other similar causes involved, as respected du- 
ties alleged to have been illegally exacted upon charges 
and commissions, the examination of long accounts, 
of numerous invoices, entries and other documents 
and papers, and the taking of the testimony of various 
witnesses touching the same, the several causes were 
seut by the court, without objection, to a referee, who 
took evidence and reported thereon, and whose report 
in this case was considered upon exceptions, and the 
conclusions reached by him made the basis of instruc- 
tions to the jury upon the trial, which took piace 
January 18, 1886. As to the fees, the jury were in- 
structed to find for the plaintiffs in the amount of 
$289.12, being $113.60 principal, and $175.52 interest; 
and as to the duties overpaid, in the amount of $1,- 
076.74, being $406.85 principal, and $669.89 interest ; and 
a verdict was returned accordingly, making, with 
some further interest and costs, a total of $1,586.14, for 
which sum judgment was rendered. The case having 
been brought to this court, counsel for plaintiff in er- 
ror asks for a reversal upon the ground that the Cir- 
cuit Court erred in its ruling upon the statute of limi- 
tations, and, as the argument was addressed to that 
point alone, our consideration of the record will take 
no wider scope. 





The causes of action declared on accrued prior to the 
act of June 30, 1864 (13 Stat. 214), prescribing the time 
within which actions against collectors might be 
brought, and while theact of February 26, 1845 (5 Stat. 
727), was in force, which preserved to parties paying 
duties under protest the right to maintain actions at 
law to test the validity of such duties. Whatever lim- 
itation existéd was to be found in the State law, and in 
this instance in sections 91 and 100 of the Code of Pro- 
cedure of April 11, 1849, chapter 438, of the State of 
New York. By section 91 the limitation of six years 
was applied to ‘‘an action upon a contract, obligation 
or liability, express or implied, excepting those men- 
tioned in section 90,” exceptions not material here. 
Section 100 was as follows: ‘‘ If, when the cause of ac- 
tion shall accrue against any person, he shall be out of 
the State, such action may be commenced within the 
terms herein respectively limited after the return of 
such person into this State; and if, after such cause of 
action shall have accrued, such person shall depart 
from and reside out of this State, the time of his ab- 
sence shall not be deemed or taken as any part of the 
time limited for the commencement of such action.” 
Included in the amount claimed for overpaid duties 
and in the verdict and judgment, were certain items 
for payments made more than six years prior to the 
commencement of this suit. To sustain the conten- 
tion that these items were not barred, plaintiffs putin 
evidence a letter of the defendant stating that during 
the seven years from April, 1861, to April, 1868, his ab- 
sences from the city of New York were all temporary, 
and, though frequent, were for short periods, varying 
from one day to perhaps forty or fifty days; that there 
were probably only two or three as long as forty days, 
and not more than one as long as fifty days; that they 
consisted mainly of brief visits to Washington during 
the first four years, and visits to lowa and Wisconsin 
and the south during the following years; and that he 
estimated that they averaged two months a year. 
Some evidence of failure in attempting to serve pro- 
cess was also adduced. Mr. Barney testified on his 
own behalf that he had resided in the State of New 
York nearly fifty, and in the city nearly forty, years, 
including from 1861 to 1870, inclusive, during which 
time he did not reside at any other place than Kings- 
bridge, now in the city, and never voted elsewhere 
than in the city except from 1842 to 1852, when he lived 
in Brooklyn; that he had always had an office in the 
city of New York; that his absences from the State 
were never with the intention of remaining away, ex- 
cept for the temporary purposes of pleasure or busi- 
ness; and that there was one absence in Iowa and 
Wisconsin on business which he thought was over 
fifty, but less than ninety, days. The court held, as 
matter of law, that all the absences referred to should 
be accumulated, and not taken as a part of the period 
of limitation, which being done, the statutory bar was 
not made out. The question is whether, under section 
100, defendant was properly held to have departed 
from and resided out of the State of New York dur- 
ing these absences. If, in the administration of his 
office, he were called to Washington for twenty-four 
or forty-eight hours, or if he visited some seaside or 
mountain resort not in New York for a few days’ rec- 
reation, or if business demanded his attention tempo- 
rarily in other States, did defendant reside out of the 
State of New York within the intent and meaning of 
the statute? Wedo not think he did, and that the 
words “ to reside out of the State’ meant the taking 
up of an actual abode or dwelling place elsewhere, and 
not a mere temporary sojourn for trahsient purposes. 
The inquiry is as to the meaning of the words as used. 
If “ residence” were always synonymous with “ dom- 
icile,” or even with “‘inhabitancy,’”’ there would seem 
to be no room for contention; but if the language here 
wus intended to express something less than domicile 
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or inhabitancy, then the proper definition must be ar- 
rived at in view of that intention and the subject-mat- 
ter to which the words were applied, and we are of 
opinion that ‘“‘to reside out of the State’’ compre- 
hended something more than alighting at a place in 
travel or in pursuit of temporary objects, and such we 
understand to be the result of decision by the courts 
of New York. 

- In Penfield v. Railroad Co., 134 U. S. 351, we had ac- 
casion to consider whena person might be properly 
held to be a resident of the State of New York, and 
entitled to bring an action which would have other- 
wise been barred by the laws of the defendant’s resi- 
dence; and this involved an examination of the decis- 
jons in that State in the construction of the words 
“resident ’’ and ‘‘ residence,’’ as contained in its stat- 
utes. The cases of Jn re Thompson, 1 Wend. 43; Frost 
y. Brisbin, 19 id. 11; Huggart v. Morgan, 5 N. Y. 422, 
and Weitkamp v. Loehr, 53 N. Y. Super. Ct. 79—were 
cited and quoted from as showing that within the 
meaning of the statutes regulating attachments against 
the property of debtors, and arrest on civil process for 
debts, it was the actual residence of the defendant, 
and not his domicile, that determined the rights of the 
parties; while Burroughs v. Bloomer, 5 Den. 582; 
Ford vy. Babcock, 2 Sandf. 518; Cole v. Jessup, 10 N. Y. 
%; Satlerthwaite v. Abercrombie, 23 Blatchf. 3(8, and 
Engel v. Fischer, 102 N. Y. 400—were referred to as 
sustaining the conclusion that a like construction had 
been given to the words in that clause of the statute of 
limitations which provided that if, after the cause of 
action shall have accrued, the defendant shall “‘ depart 
from and reside out of this State, the time of his ab- 
sence’’ shall not be included in the period of limita- 
tion. And, because it did not appear in the case that 
the plaintiff had taken up an actual residence in the 
State of New York, it was held that he could not avail 
himself of the statutes of that State in order to re- 
cover. In Wrigley’s Case,4 Wend. 602; 8 id. 134, it 
was decided that a person whose legal domicile was 
England, but who had done business in New York for 
some years, then returned to England, and again to 
New York, remaining for a time, with the intention 
of settling in Canada, was not an inhabitant or resi- 
dent within the meaning of the New York insolvent 
act of 1813; and in the Court of Errors, Chancellor Wal- 
worth remarked: ‘‘ ‘Inhabitancy’ and ‘residence’ do 
not mean preciseiy the same thing as ‘ domicile,’ when 
the latter term is applied to succession to personal es- 
tate, but they mean a fixed and permanent abode for 
dwelling place for the time being, as contradistin- 
guished from a mere temporary locality of existence.” 
Mr. Justice Nelson, then chief justice of New York, 
delivering the opinion of the court in Frost v. Brisbin, 
19 Wend. 11, said that the word *‘ inhabitant ” implies 
amore fixed and permanent abode than the word 
“resident,” and “ frequently_imports many privileges 
and duties which a mere resident cannot claim or be 
subject to;’’ and that ‘‘ the transient visit of a persun 
foratime at a place does not make him a resident 
while there; that something more is necessary to en- 
title him to that character. There must be a settled, 
fixed abode; an intention to remain permanently, at 
least for a time, for business or other purposes—to 
constitute a ‘residence’ within the legal meaning of 
that term.’’ The settled rule that a person may be a 
resident in one State, and have his domicile in an- 
other, was recognized, and the decision has been often 
cited with approval by the courts of New York as well 
asof many other States. In Bartlett v. Mayor, etc., 5 
Sandf. 44, the plaintiff sought an injunction against the 
collection of certain taxes on personal property for 
which he had been assessed in the city of New York, 
o the allegation that he resided in Westchester 
county, which was refused on the ground, that while 
plaintiff's home was in Westchester county, his resi- 





dence for a portion of the year was in the city of New 
York. Frost v. Brisbin was relied on, and the defini- 
tion of “ residence ”’ in Webster’s Dictionary adopted, 
namely, ‘‘the dwelling in a place for some continuance 
of time.”’ So in Douglas v. Mayor, etc., 2 Duer, 110, 
Douglas was held to be a resident of the city of New 
York, and liable to be taxed as such, although his 
domicile was in Flushing. These cases were favorably 
commented on in Bell v. Pierce, 51 N. Y. 12, in support 
of a similar conclusion. 

As to the statute of limitations, it will have been ob- 
served that there were two exceptions to its operation: 
(1) Where the debtor was absent from the State when 
the cause of action accrued; (2) where the debtor, 
after the cause of action had accrued, departed from 
and resided out of the State. Under the first excep- 
tion, absence was sufficient to avert the bar, because 
the statute did not commence to run until the return 
of the debtor into the State; and such return, it was 
decided, must be open and notorious, so that a cred- 
itor might with reasonable diligence find his debtor, 
and serve him with process. Engel v. Fischer, 102 N. 
Y. 400. But, to bringa case within the second excep- 
tion, something more than absence was essential to be 
shown. In Wheeler v. Webster, 1 E. D. Smith, 1, Judge 
Ingraham, speaking for the New York Court of Com- 
mon Pleas (then composed of Ingraham, Daly and 
Woodruff, JJ.), said that “it was necessary to prove 
that the debtor departed from the State, and also that 
he resided out of the State. The evidence did not tend 
to show this. For aught that is in proof before us, the 
absence may have been merely temporary; excursions 
for pleasure or business, with a return to this State as 
the residence of the debtor. * * * The plaintiff 
should have proven that the defendant was a resident 
of some other place than the State of New York, or 
should have shown a residence for some time else- 
where.” In Harden v. Palmer, 2 E. D. Smith, 172, it 
appeared in an action for goods sold, to which the stat- 
ute was pleaded, that the defendant had been absent 
in Europe after the sale, at one time for eight months 
and at another for two months, which absences, if de- 
ducted in the computation of time, brought the com- 
mencement of the suit within six years; but there was 
no evidence that the debtor had any domicile in the 
State, and the Common Pleas (composed of the same 
judges) held that the absences were properly deducted 
by the trial court. The opinion of Judge Daly inclined 
to the view that absence, whether permanent or tem- 
porary, might be equivalent to residing out of the 
State; but Judge Woodruff, in a separate opinion, put 
the decision on the ground that there was no evidence 
that the defendant had any domicile in the State, and, 
‘if not, he, of course, resided out of the State when he 
went to Europe,’’ and therefore the periods of absence 
were properly excluded. In Burroughs v. Bloomer, 5 
Den. 532, 535, the court say: ‘‘The expressions, ‘and 
reside out of the State,’ and ‘the time of his absence,’ 
have the same meaning; they are correlative expres- 
sions. So, that while the defendant in this case resided 
out of, he was absent from, the State.” But this was 
said in respect of the contention that a person who 
had resided in New York, and had moved to and was 
actually residing in New Jersey, had resumed his resi- 
dence in New York, because he visited and transacted 
business there. Although the cause of action accrued 
before the defendant removed to New Jersey, the dis- 
tinction between the return into the State referred to 


.in the first clause of the section and departures and re- 


turns under the second clause is carefully pointed out. 
Under the former, when standing alone, the time com- 
menced running on the first return, and continued to 
run without reduction; and hence the latter was in- 
troduced by way of amendment, iu order that removal 
and residence abroad after the statute commenced to 
run might suspend its operation during the continu- 
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ance of an absence or absences so occasioned. But 
mere presence was vot tantamount to residence 
under the statute, nor mere absenc- equivalent to resi- 
dence elsewhere. Aud the occasional absences of a 
resident of the State continuing to reside therein were 
not to be deducted in computing the statutory term. 
Ford v. Babcock, 2 Sandf. 518, 529. Apparently, because 
this was obviously so, the Legislature of New York, by 
an act passed April 25, 1867 (Laws of N. Y., 1867, p. 
1921), amended section 100 by adding after the words, 
“and reside out of this State,”’ the following, “or re- 
main continuously absent therefrom for the space of 
one year or more.” Absence for the time specified 
was thus provided to be deducted from the time lim- 
ited for the commencement of actions, so, that whether 
the defendant resided out of the State or not, such ab- 
sence would suspend the running of the statute. 

We hold that the residence out of the State which 
operated to suspend the running of the statute, under 
section 100 as originally framed, was a fixed abode en- 
tered upon with the intention to remain permanently, 
at least for a time, for business or other purposes; and, 
as there was no evidence tending to establish such a 
state of fact here, the judgment must be reversed. The 
same conclusion has been reached, in effect, by many 
of the State courts; and reference to decisions in Mas- 
sachusetts, Maine, Vermont and New Hampshire will 
be found in the well-considered opinion of the Su- 
preme Court of Illinois in Pells v. Snell, 130 Ill. 379, 
where the terms of the statute were nearly identical 
with those of that of New York, and the court ap- 
proved the definition of ‘‘ residence”’ as given in Re 
Wrigley, 8 Wend. 134; Frost v. Brisbin, 19 id. 11, and 
Boardman v. House, 18 id. 512. The judgment is re- 
versed and the cause remanded with instructions to 
proceed in conformity with this opinion. 
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WILLS— CHARITIES — DESCRIPTION 
BENEFICIARIES—“POOR "—GIFT 
TO TOWN. 


NEW YORK COURT OF APPEALS, FEB. 2, 1891. 


OF 


Fospick v. Town or HEMPSTEAD.* 


A bequest to a town of a fund “for the support of the poor 
of said town,” is not intended exclusively for the benefit 
of such persons as will answer the statutory definition of 
“poor,” and for whose support the town is liable, but 
also for the class of persons who may be regarded as 
fit subjects of charity on account of their poverty. 

It was testator's intention that the income only should be ex- 
pended by the town, and that the principal should be 
perpetually kept by it as a fund. 

A bequest to a town in trust in perpetuity for the benefit of 
the poor of the town, not confined to those for whose sup- 
port the town is under a statutory liability, is invalid for 
want of an ascertained beneficiary . 

Since a town is under no legal liability to support persons 
who do not come within the statutory definition of poor 
persons, the bequest cannot take effect as an absolute gift 
to the town. 


PPEAL from Supreme Court, General Term, 
Second Department. 


Josiah T. Marean, for executors, heirs and next of 
kin. 


Edward E. Sprague and James S. Allen, for town of 
Hempstead. 


PEecKHAM, J. Abraham Hewlett, of the town of 
Hempstead, in Queens county, duly executed his will, 
and having died, it was admitted to probate. Ques- 
tions arising upon the proper construction of some 


* Reversing 8 N. Y. Supp. 772. 








portions of it, this action was brought to obtain a ju- 
dicial construction thereof. By the tenth section of 
the will the testator gave and devised the residue of 
his estate to trustees for the establishment of a school 
and its permauent endowment, for the education and 
benefit of such persons as should be admitted thereto 
by the trustees or their successors. The school was to 
be located in the town of Hempstead, and was to be 
known as the “Hewlett Academy.” The trustees 
were to apply to the Legislature for proper acts to in- 
corporate the academy, and the funds were then to be 
transferred by the trustees to such corporation. In 
case any of the trusts created by his will should fail 
for any reason, then the testator gave, devised and be- 
queathed all his ‘‘ estate and property affected by such 
failing trust or trusts, one-half to the corporation, the 
rector, church wardens and vestrymen of Trinity 
church, Rockaway, in the county of Queens, and to its 
successors and assigns forever, and the other one half 
to the town of Hempstead, to be kept as a fund for 
the support of the poor of said town, and to be known 
as the ‘The Hewlett Fund.’’’ Upon the trial the court 
held the trust for the “‘ Hewlett Academy ” was void, 
and that both the devise and bequest to the town of 
Hempstead for the support of the poor were void. The 
counsel for the town had claimed that under the prior 
provisions of the will there had been an equitable con- 
version of all the real estate of the testator, and that 
as personalty, the town could take. The estate con- 
sisted of quite a large amount of real and personal 
property. The town appealed, and the General Term 
affirmed the invalidity of the trust for the ‘“‘ Hewlett 
Academy,” and that trust is recognized as invalid by 
all parties. It also held that the bequest to the town 
was valid, but that there was no equitable conversion, 
and consequently the town could not take the real es- 
tate. Counsel for the town does not now claim that it 
has power to take lands by devise. The executors and 
next of kin appeal here from the modification of the 
judgment by the General Term, and the town appeals 
from that portion of the judgment which affirmed the 
Special Term as to the real estate which prevents the 
town from profiting by the devise. 

In the view we take of the case, it becomes unneces- 
sary to examine the question of equitable conversion. 
No question is made as tothe validity of the bequest 
of one-half of the residue of the estate of the testator 
to the rector, etc., of Trinity church, and the matter 
left for our consideration relates entirely to the valid- 
ity of the bequest of the other half to the town of 
Hempstead. The first inquiry is as to the intention of 
the testator, and having determined that, the question 
then arises whether the same can be carried out, a8 
prescribed by the testator, consistently with the rules 
of law. What then did the testator intend by the lan- 
guage of this bequest? Did he refer to those persons 
only who would answer the statutory definition of 
poor, for whose support the town would raise money 
as provided by statute, to be expended by its officers 
elected or appointed for that purpose? Or did he mean 
that broader class of people who, while not blind, lame, 
old or impotent, so as to be unable to work, would yet, 
in general estimation, be regarded as fit subjects of in- 
dividual charity on account of their poverty — people, 
in other words, who would have no statutory ground 
to ask for relief from the town officers, but who from 
the necessities of their case, could appeal with almost 
irresistible force to the geuerosity of the charitable? I 
think it was the broader class. It seems to me that 
the testator had iu mind that persons answering such 
description should be relieved as far as the funds pro- 
vided by him would permit, and in such manner as to 
show that the gift was from his bounty, and that the 
charity flowed from his fund to the recipient in each 
individual case. He did not wish the special character 
of this fund to be lost by the simple addition of that 
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amount to the town moneys raised for the support of 
the statutory poor, but every time au individual was 
relieved by moneys arising from it he wanted that in- 
dividual to feel that he was relieved by the bounty of 
the testator. I reach this conclusion from an examina- 
tion of the language of this will. He gives one-half of 
the residue of his estate to this town, to be kept as a 
fund for the support of the poor of said town, and to 
be known as the ‘Hewlett Fund.” Its special charac- 
ter would be lost as a mere faddition to the moneys 
raised by the town. It would go into the hands of the 
town officers precisely like the moneys raised by taxa- 
tion, and would substantially form a part thereof, and 
it would be paid out by them the same as such mon- 
eys, and in that way its identity as the ‘“‘ Hewlett 
Fund” would be ignored. The recipients of the pub- 
lic alms of the town would probably recognize nothing 
of the difference in source from which any part of the 
moneys came, but the whole would be regarded as 
provided by the town, and raised by taxation. The 
testator evidently attached some importance to the 
naming of the fund, and to its separate preservation 
as the Hewlett fund; and it can only be, as it seems to 
me, because he was desirous of perpetuating his name 
among the poor of the town as their benefactor to the 
extent of that fund. To mingle its income or its prin- 
cipal with the town moneys, and to pay it all out in- 
discriminately as town moneys raised by taxation, 
would, as I think, seriously impair the fulfillment of 
that desire. Again I think the natural inclination of an 
individual would be to the broader class, because 
otherwise the gift is really not to the poor, but to the 
town, to aid it in the discharge of its own statutory 
duty, and in that way to lessen the taxes on the com- 
munity at large. The tax payers of the town may not 
all answer the description of rich men, but they cer- 
tainly would still less answer the description of the 
poor of the town, and yet the gift would be to the tax 
payers in effect, if the other interpretation were 
adopted. It would be to them in effect, because the 
probable and natural result of such a bequest would 
be, not to make an addition to the fund available for 
the support of the town poor by just the amount of 
the gift, but to decrease by just that sum the amount 
which would otherwise be raised by taxation. Lan- 
guage in some respects like that used in this will has 
been held in England to create a charitable trust fund, 
to be expended by the corporation in aid of the poor, 


. aud not of the poor rates. Some of the English cases 





held that the fund was intended to be distributed to 
the poor to the exclusion of those who were town 
charges, and some held that the distribution was in- 
tended to be indifferently to Jboth classes, but not in 
exoneration of the poor rates. These cases were cited 
by counsel for the executors, and will be found in the 
synopsis of his brief by the reporter. 

I think too that this fund was given in trust and in 
perpetuity to the town, to be kept as a fund, and the 
income only to be used for the purpose indicated in the 
will. How could it be kept asa fund which was to be 
known asthe “‘ Hewlett Fund” if the principal were 
to be paid out at any time? To be kept as a fund, un- 
der the circumstances of this case, and where the gift 
is to a corporation, must meaji to be perpetually kept 
asafund. The faet that the word “ trust’’ is not used 
is of no great importance. The language which is used 
imports necessarily that the income only of the gift is 
to be used by the town, and for the purpose of doing 
something "which the town fis not otherwise legally 
called upon to do. The town owes no legal duty to the 
broad class of poor people intended to be benefited by 
this provision in their favor; and when the bequest is 
thus made to the town it must be on the trust that it 
will carry out the purpose of the giver, although it is 
Much broader than any legal liability of its own, and 
Consequently the gift cannot be for its own sole bene- 








fit. If not for itsown sole benefit, then it must be in 
trust for the benefit, to a greater or less extent, of 
some other person, body or class. Having reached the 
conclusion that the testator intended by his will to 
create a fund to be given in trust to the town in per- 
petuity, the income only to be used for the benefit 
generally of the poor of that town, and not to be con- 
fined to the class of poor which the town was under a 
statutory liability or duty to support, we may now in- 
quire whether such intention can be lawfully carried 
out. Regarding the questions in this case in the light 
we do, it is unnecessary to determine whether the 
town has the legal power to take gifts by bequest ab- 
solutely to be applied by it in its discretion to some 
one or all of its corporate or administrative purposes, 
or to take in the same way such gifts in trust, and the 
income only to be entirely applied to some named cor- 
porate or administrative purpose. It may be conceded 
that it has both powers. 

The question still remains whether the trust which 
the testator has attempted to create is a void trust. 
In Shotwell v. Mott, 2 Sandf. Ch. 46, a trust quite as 
vague as is the one under discussion was held to be 
valid, and if that case were still au authority in this 
State, we should have no difficulty in upholding this 
trust, so far as the question of an ascertained bene- 
ficiary is concerned. That case was decided soon after 
the adoption of the Revised Statutes, and it held that 
they did’not apply to charitable uses, but that they 
were aimed at private trusts and accumulations for 
posterity; that public trusts and charitable uses were 
not within the intention of the Legislature or the 
spirit of the enactment. The trust was upheld under 
the doctrine of charitable trusts. The Shotwell Case 
was alluded to in Bascom v. Albertson, 34 N. Y. 584, 
609, by Porter, J., and shown to have been overruled; 
and tin Holmes v. Mead, 52 N. Y. 382, 337, Allen, J., 
maintained that it had never been accepted by the 
profession. It would be quite inappropriate to now 
repeat the history of the contest in this State upon 
the question whether the English doctrine of charita- 
ble uses ever prevailed here. A general review of that 
contest was made by the late Judge Rapallo in the re- 
cent case in this court of Holland v. Alcock, 108 N. Y. 
312, and his opinion leaves nothing to be added on that 
subject. That case leaves the doctrine no longer in 
doubt that to constitute a valid trust there must be a 
defined beneficiary, and the absence of such is, as a 
general rule, fatal to the validity of a testamentary 
trust. Is there any such beneficiary named or to be 
found in this will? The learned counsel for the town 
says there is, and founds his assertion upon the claim 
that the beneficiaries are composed of the class defined 
by law, and are limited to such poor persons as the 
town is now or may‘from time to time be compelled to 
support. But we hold that the testator did not intend 
to limit hischarity by any such boundary. His inten- 
tion was, as we have already stated, to embrace within 
his charity a much broader, while at the same time a 
much less well-defined class, depending very greatly 
upon the individual views of the person or persons 
who for the time being exercised the trust; and we 
say that to such an extent is the power of choice 
vested in the trustee that no one could claim the en- 
forcement of the trust in his own favor or ia the favor 
of others. The beneficiaries are neither named nor 
capable of being ascertained within the rules of law 
applicable to these cases. I think this is now necessary 
in order to create a valid trust. The case of Power v. 
Cassidy, 79 N. Y. 602, is no authority for the validity 
of this trust. That case is authority for the proposi- 
tion that a testator may confer upon his executors or 
trustees the power to dividea bequest or devise among 
such persons as they may select from certain classes 
which are designated by the testator, where such 
classes are sufficiently identified and described and 
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limited, so as not to render the devise or bequest 
void for uncertainty. It was also therein held that a 
description of the beneficiaries by the testator as “such 
Roman Catholic charities, institutions, schools and 
churches, capable of taking by devise and bequest, in 
the city of New York,’’ as the majority of his execu- 
tors should decide, and in such proportions as they 
should think proper, was sufficiently definite to be 
valid. The necessity of an ascertained beneficiary 
was recognized. The will simply gave a power to the 
executors to decide which should have the property or 
money once for all, and in what proportions, out of a 
class sufficiently described and identified in the will, 
so as not to render the devise or bequest void for un- 
certainty. Thatis avery different power from that 
attempted to be conferred by this will, for the bene- 
ficiaries are not capable of definite ascertainment, but 
depend forever upon the personal choice of a trustee 
or trustees, who may give to A. to-day and refuse to 
give to him next week under precisely the same facts. 
Others may have come under the observation of the 
trustees in the meantime who are, in their judgment, 
even more than A., proper objects of the charity of 
the testator. No definite class is described or identi- 
fied in the will under consideration. Judge Rapallo, 
in the case of Holland v. Alcock, supra, speaks of this 
case of Power v. Cassidy, and says that it was regarded 
as going a great ways in holding the beneficiaries suffi- 
ciently defined or capable of ascertainment; and the 
court in other cases since that has announced that the 
decision was not to be extended. See Prichard v. 
Thompson, 95 N. Y.76. We are entirely convinced that 
a bequest at this day to a town in trust in perpetuity 
for the benefit of the poor of the town, not confined to 
those for whose support the town is under a statutory 
liability, is invalid for want of an ascertained bene- 
ficiary. The support of those persons who do not fall 
within the description of persons for whose support 
the town is under any statutory or other legal obliga- 
tion is not so germane to the purposes of town organi- 
zation as to make a trust for that object on the part of 
the town valid. The fact that the bequest is to a town 
does not overcome the fatal objection of the want ofa 
beneficiary ascertained or ascertainable, and no func- 
tion of a town as a corporation, either for corporate or 
administrative purposes (whatever the distinction may 
be), is subserved by a bequest for the support of the 
poor for whose support it is under no legal obligation to 
provide, either in whole or in part. Special grants of 
power have been supposed necessary in order to enable 
cities and villages to act as trustees*of property given 
for charitable purposes, including the relief of distress ; 
and the absence of any such enabling statute in the 
case of towns is quite potent evidence that they have 
no such power. Chap. 318, Laws 1840, § 2; chap. 261, 
Laws 1841, an addition to the above act. 

In holding this bequest to the town of Hempstead to 
be a trust, I have not overlooked the cases cited by 
counsel, which decide, as he claims, that gifts of this 
nature to a town are absolute. In Williams v. Wil- 
liams, 8 N. Y. 525, the bequest to the trustees of the 
church in the village of Huntington, and their suc- 
cessors, in trust for the support of a minister, was held 
valid for reasons given by Denio, J., in his opinion. He 
held that the gift was for one of the purposes for which 
the corporation was created, and that it was not neces- 
sary to the validity of a bequest toa religious corpora- 
tion that it should be given generally for all the pur- 
poses for which it may be legally used; that the cor- 
porations of a religious nature were authorized to take 
property for the use of the society ‘‘or other pious 
uses;’’ and that a benefactor might apply his bounty 
to the whole or any one or more of the various pur- 
poses for which the corporations were authorized to 
hold property. Thus in the case at bar, if the bequest had 
been for the support of those poor persons for whose 





maintenance the town was legally liable to provide, it 
might, in that case, be claimed, perhaps, that such be- 
quest was for one of the purposes for which the town 
was organized or incorporated, and was therefore valid, 
The objection that the legacy was illegal as creating a 
perpetuity contrary to the provisions (1 R. 8., p. 773, 
§ 1) was surmounted by Judge Denio in the Williams 
Cause, by showing that religious corporations, before 
the Revised Statutes, were authorized to hold real and 
personal estate in perpetuity, and that the power was 
not taken away by the adoption of those statutes; that 
as such corporations had the power to take and hold 
property in perpetuity for the purposes of the incorpo- 
ration, it was legal for a donor to prescribe by way of 
limitation that his gift should be kept and preserved, 
so as to subserve the purposes which the corporation was 
created to promote; and that it was no more than to 
declare that the property should be devoted to the ob- 
jects which the Legislature had in view when provid- 
ing for the existence of the corporation. The learned 
judge was also of the opinion that the statutes concern- 
ing expectant estates in personal property were not 
applicable to property bequeathed to one of these 
charitable corporations to be applied to any corporate 
purpose; that the Legislature never intended that the 
statutes should reach so far as to include corporations 
holding property which they had a right to hold for 
corporate purposes, although the property was to be 
held in perpetuity, and the income only applied to one 
or more of such purposes. In Adums v. Perry, 43 N. 
Y. 487, 500, Grover, J., was of the opinion that the rea- 
son why gifts to such corporations were valid was that 
by their charters they were authorized to take and 
hold property, and were thus exempted from the ope- 
ration of the law regarding the suspension cf the abso- 
lute power of alienativn of real and the zbsolute owner- 
ship of personal property. It is seen however that the 
gift, in order to take effect as an absolute one, must be 
for some one or all of the purposes for which the cor- 
poration was created. If the gift were to the town for 
the purpose of investing the principal or applying the 
income to the support of an opera company, it could 
not be said that the gift was an absolute one, and that 
the town took it with the right to apply it to any of 
its corporate purposes. [It would bea gift in trust, to 
apply it to certain purposes not corporate, and the 
trust and the gift would alike be void. It is this cir- 
cumstance, that the gift in this case is not for corpo- 
rate purposes, which takes it out of the principle upon 
which the cases cited were decided. The cases of 
Wetmore v. Parker, 52 N. Y. 459; Le Couteulx v. Buf- 
Salo, 33 id. 383; Vailv. Railroad Co., 106 id. 283, were 
all instances of a gift to a corporation having power to 
take for the purpose that the gift was intended; and 
hence a direction accompanying the gift, that it wasto 
be used only for a corporate purpose, or that the in- 
come only was to be used, did not create a trust. It 
was simply saying that the gift was for the purpose of 
aiding the corporation in the discharge of some of its 
corporate functions. 1t has been argued tbat where 4 
legacy is given to a corporation having power to use 
money for several and distinct corporate purposes, to 
be applied to one corporate purpose only, the gift was 
not absolute, but was in trust, to be applied as directed 
by the donor. Whether that be true or not is imma- 
terial here. The purpose of the gift in this case was 
outside of any corporate or administrative pur- 


pose. 

Thus far I have considered the town of Hempstead 
asin the same condition as any other town in the 
State. Its counsel however claims that by chapter 591 
of the Laws of 1870, providing for the custody of mon- 
eys arising from the sale of its common lands and for 
the election of a treasurer of the town, a distinction is 
made in favor of this town, which is material in the 
decision of the case before us. We have read the act 
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carefully, and do not think it has any material bearing 
on the question discussed herein. 

We reach the conclusion that the gift to the town 
was not an absolute one, but in trust, for purposes 
which were not corporate or administrative, and that 
the town could not take it for that reason; and the 
trust itself is void because of a lack of any ascertained 
or ascertainable beneficiaries to enforce the same. 

The judgment of the General Term, so far as it 
modifies that of the Special Term, should be reversed, 
and that of the Special Term aflirmed, with costs to 
the parties as directed by the judgment of the General 
Term. 


ANDREWS, EARL and O’BrIEN, JJ., concur. RUGER, 
C. J., and Fincu and Gray, JJ., dissent. 


Oooo 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

BANKS — DEPOSITS — CHECKS — EXECUTORS — LEGA- 
TEES.-- Where executors who are invested with discre- 
tion to distribute an estate among the testator’s chil- 
dren in such manner and at such times as in their 
judgment will best promote the children’s interest, de- 
posit money in a bank to the credit of the estate, and 
afterward give av ordinary check to a child in part 
distribution, the child does not receive title so as to 
enable a receiver, appointed in proceedings supple- 
mentary to an execution against him, to sue the bank 
before the check is presented for payment. As the le- 
gal title to the personal property before it was sold 
was in the executors, so the legal title to the proceeds 
of the sale was in them. When they deposited the pro- 
ceeds in the bank however the title to the money 
passed to the defendant, which impliedly promised to 
pay the debt thereby created by honoring the checks 
of the depositor as they were presented. Thencefor- 
ward the relation of the bank and the executors was 
that of debtor and creditor only. Ina legal sense the 
executors had no money in the bank, but simply a debt 
against the bank for the amount of the deposit. tna 
National Bank v. Fourth National Bank, 46 N. Y. 82, 
86; Viets v. Bank, 101 id. 563, 573; Lynch v. Bank, 107 
id. 179, 184. Therefore unless this debt, which the 
executors held against the defendant, was in some 
way transferred, wholly or in part, to Herbert F. 
Beecher, there can be no recovery by the plaintiff, who 
has simply the title of the judgment debtor. There 
was no transfer of the debt, unless the apportionment 
and distribution by the executors, and the giving of the 
check by them, effected a change of title thereto. The 
apportionment and distribution was apparently a 
mere agreement by the executors among themselves, 
subject to revocation or change at any time before ac- 
tual performance. No assignment was made, either 
in writing or even by oral agreement, as was the fact 
in the case of Risley v. Bank, 83 N. Y. 318. The mere 
determination of the executors to apportion and dis- 
tribute among the legatees certain funds on hand, ac- 
companied by no act of performance, transferred no 
title or interest therein to any one, and had no effect 
upon the debt against the bank, which had no notice 
that a distribution was intended, or that any special 
fund was set apart for that purpose. No act either of 
apportionment or of distribution was shown, except 
the giving of the check, and that did not operate as a 
transfer to the holder of any right as against the bank. 
An ordinary, uncertified check upon a general account 
is neither a legal nor an equitable assignment of any 
part of the sum standing to the credit of the depositor, 
and confers no right upon the payee that he can en- 
force against the bank. Attorney-General v. Insur- 
ance Co., 71 N. Y. 325; Duncan v. Berlin, 60 id. 151; 





/®tna National Bank v. Fourth National Bank, supra; 
Chapman v. White, 6 N. Y. 412; Carr v. Bank, 107 
Mass. 45, 48. Such a check, as was said by the Su- 
preme Court of the United States in a recent case, ‘is 
simply an order which may be cuuntermanded and 
payment forbidden by the drawer at any time before 
itis actually cashed.’’ Mining Co. v. Brown, 124 U. 
S. 385, 391. There was no transfer therefore by the 
executors to the judgment debtor of any part of their 
claim against the bank, and the plaintiff had no title 
upon which to found this action unless it was derived 
from some source other than the executors. Even 
if the judgment debtor, after the delivery of the 
check to him, could have compelled the executors to 
pay it, still he could not have compelled the bank to 
pay it, because there was no contract between him 
and the bank, and no assigument of any interest in 
the contract between the executors and the bank. 
The holder of an ordinary check, unaccepted and un- 
certified, cannot compel payment from the bank upon 
which it is drawn, even if the account of the drawer is 
sufficient to meet it when presented. Under such cir- 
cumstances the right of action belongs to the drawer 
or creditor of the bank, and not to the holder who is 
merely a stranger. Viets v. Bank, 101 N.Y. 563, 572; 
J®tna National Bank v. Fourth National Bank, supra; 
Winter v. Drury, 5 N. Y. 525. The courts below pro- 
ceeded to judgment upon the theory that the moneys 
were deposited by the executors as the property of the 
estate, and upon the apportionment between the lega- 
tees, became impressed with a trust in favor of the 
judgment debtor. In support of this position, certain 
cases were relied upon which hold that a bank dealing 
with the agent of a disclosed principal, who not only 
owned the moneys deposited, but held the check of 
the agent therefor, could not refuse to pay such check. 
Van Alen v. Bank, 52 N. Y.1; Baker v. Bank, 100 id. 
31; Viets v. Bank, 101,id. 563. The principle underly- 
ing these authorities, as stated in the case first cited 
(p. 4) is “‘ that so long as money or property belonging 
to the principal, or the proceeds thereof, may be traced 
and distinguished in the hands of the agent or his rep- 
resentatives or assignees, the principal is entitled to 
recover it, unless it has been transferred for value 
without notice.’’ In other words, when the debt cre- 
ated by a deposit belongs to the principal, instead of 
the agent who made it in his own name, the bank, 
upon notice of the facts, must recognize the actual 
rather than the nominal depositor. This principle is 
frecuently applied by courts of equity to prevent a 
misappropriation of trust funds; but it does not apply 
to the case in hand, because no attempt at misappro- 
priation is claimed, and because this is an action at 
law, where the judgment debtor was not{the principal, 
and the executors were not his agents, in the sense re- 
quired to change the relation between depositor and 
depository. As was said in Fletcher v. Sharpe, 108 Ind. 
276: ‘* When deposits are received, unless they are 
special deposits, they belong to the bank as a part of 
its general funds, and the relation of debtor and cred- 
itor arises between the bank and the depositor. This 
is equally so whether the deposit is of trust money, or 
funds which are impressed with no trust, provided the 
act of depositing is no misappropriation of the fund.” 
There had been no accounting by the executors when 
the receiver was appointed; and it was not yet time 
for them to account, as less than a year had passed 
since the will was admitted to probate. All the prop- 
erty of the testator, by force of the will, vested in the 
executors in trust for the benefit of the legatees. 
While the judgment debtor had a general claim to one- 
fourth of the net residuary estate, he had no title to 
any specific part, nor to the proceeds of any specific 
part, and his claim could not be enforced until after 
the time for an accounting had arrived. Prior to a 
judicial determination that all the debts of a testator 
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have been paid, made after proper notice, all paymen ts 


to legatees are at the peril of the executors; fur the 
assets of an estate are held by them primurily for the 
benefit of creditors. The apportionment and distribu- 
tion made by the trustees, as already appears, con- 
ferred no right upon the legatees, except as checks were 
given in performance, and the checks conferred no 
right that was capable of enforcement against the bank. 
Second Division, Feb. 24, 1891. O’ Connor v. Mechanics’ 
Bank. Opinion by Vann, J. Judgment reversed. 


CARRIERS — PASSENGERS — CONTRIBUTORY NEGLI- 
GENCE—BOARDING MOVING TRAIN.—A passenger who 
is injured while attempting, by direction of the con- 
ductor, to board a moving train while in such prox- 
imity to a raised platform as to render the conse- 
quences of a misstep possibly serious, is guilty of..con- 
tributory negligence, even though the train is not 
moving faster than one or two miles an hour. Solomon 
v. Railroad Co., 108 N. Y. 437. March 10, 1891. Hunter 
v. Cooperstown & S. V. R. Co. Opinion by Gray, J. 
Ruger, C. J., and O’Brien and Andrews, JJ., dissent- 
ing. Judgment reversed. 


CONSTITUTIONAL LAW—ELECTRIC WIRES—SUBWAYS 
—POLICE POWER—FRANCHISE.—(1) Laws of 1884, chap- 
ter 534, requiring all electric wires in cities of over five 
hundred thousand to be placed under the surface of 
the streets, and Laws of 1885, chapter 499, providing 
for the appointment of a board of commissioners of 
electrical subways to enforce the act of 1884, and Laws 
of 1887, chapter 716, ratifying the contract made by the 
board with the Consolidated Telegraph and Electrical 
Subway Company of New York, for the construction 
of subways in which to place the overhead wires, are 
valid police regulations of the public streets, which 
cannot be resisted by a telegraph company incorpo- 
rated under Laws of New York, 1848, chapter 265, sec- 
tion 5, as amended by Laws of 1853, chapter 471, sec- 
tion 2, authorizing the erection of poles and stringing 
of wires in any public roads and highways, provided 
that the lines should not be so constructed as to in- 
commode the public use of the roads or highways. 
(2) The acts of Congress (Rev. St. U. S., § 5263) permit- 
ting telegraph companies to construct their lines along 
any military or post roads, and section 3964 and act of 
March 1, 1884, declaring all letter-carrier routes and all 
public roads and highways to be post-routes, do not 
give a telegraph company the right to maintain its 
wires above ground contrary to the laws of the State, 
nor do they deprive the State of its police control over 
such highways. Feb. 24, 1891. American Rapid Tel. 
Co. v. Hess. Opinion by Earl, J. Judgment affirmed. 


CRIMINAL LAW—MURDER—EVIDENCE.—The family 
and a friend of deceased testified that defendant came 
to the house of deceased, and that when invited to eat 
he said he did not want to, but would kill deceased or 
somebody else; that on being ordered out he drew a 
pistol, and fired it at deceased when a few paces from 
the door. All this except entering the house was de- 
nied by defendant, who testified that deceased and all 
his family assaulted him with chairs, sticks anda gun, 
which deceased fired at him, and this evidence was cor- 
roborated by two witnesses, who stated that they were 
waiting for defendant on the outside of the house, but 
were not seen during the occurrence, nor disclosed 
their knowledge of the affair till the trial. The gun 
was not found after the transaction, and there was 
evidence that deceased did not own or have such agun. 
Held, that a conviction of murder was warranted. 
Feb. 24, 1891. People v. Treeza. Opinion by O’Brien, 
J. Judgment affirmed. 


MURDER — INSANITY — COMMISSION OF IN- 





QUIRY — PLEADING.—(1) Defendant killed deceased 
in order to effect his escape from his house, which 
he had entered to burglarize. 


He also threatened 





——— 





‘to kill the wife and servant of deceased if they 


iuterfered with him. He was then nineteen years old, 
of a low order of intelligence, but possessing a rudi- 
mentary education. He had been married eleven days 
before he committed the crime, and had never been 
treated by his family as insane. His family and rela. 
tives testified to incidents in his youth upon which 
they based their opinion of his insanity, but the testi- 
mony of the medical experts for the defense was to the 
effect that he knowingly committed the crime. Held, 
that the question of sanity was for the jury, and that 
their verdict of guilty would not be disturbed. (2) 
Under the Code of Criminal Procedure, section 658, 
providing that, where insanity is pleaded as prescribed 
by section 336, the court “‘may” appoint a commis- 
sion to examine defendant as to his sanity ‘at the 
time of the commission of the crime,” and that, if de- 
fendant at any time before or after conviction “ ap- 
pears to be’’ insane, the court may appoint a similar 
commission, the appointment of the commission is 
discretionary ‘with the court. Webber v. Com., 119 
Penn. St. 223; Jones v. State, 13 Ala. 153; Bonds v. 
State, 1 Mart. & Y. 142; State v. Arnold, 12 Iowa, 480; 
People v. Ah Ying, 42 Cal. 18. (3) Under the Code of 
Criminal Procedure, section 336, providing that a de- 
fendant may present the plea of insanity at the time 
of his arraignment as a specification under the plea of 
not guilty, a defendant who has been arraigned and 
has pleaded not guilty is not entitled to be rearraigned 
that he may plead again on a second trial ordered upon 
a reversal of the first conviction. Feb. 24, 1891. Peo- 
ple v. McElvaine. Opinion by Ruger, C. J. Judg- 
ment affirmed. 


DESCENT AND DISTRIBUTION—LIABILITIES OF HEIRS 
—MORTGAGES.—(1) 1 Revised Statutes, page 749, sec- 
tion 4, provides that whenever any real estate subject 
to a mortgage executed by an ancestor shall descend 
to an heir he shall satisfy such mortgage out of his own 
property without resorting to his ancestor’s estate. 
Held, that where heirs inherit lands subject to a mort- 
gage for which the ancestor was personally liable at his 
death, together with other lands, they take the whole 
subject to the mortgage debt, and where the value of 
the whole is sufficient to pay the mortgage debt, the 
property of each heir is liable for that proportion 
thereof which his share bears to the whole. (2) Where 
the mortgage debt is represented by the ancestor's 
bond the action against the heirs, though given by stat- 
ute, is founded on such bond, so far as the statute of 
limitations is concerned. (3) A judgment dismissing 
the complaint in an action to vacate a judgment de- 
claring the mortgagor’s will invalid and to compel his 
executors to sell realty to pay the mortgage debt is not 
res udjudicata in the action against the heirs. (4) A 
trustee under the will of a deceased heir, who is given 
power by such will to control his testatrix’s realty in 
New York, is a proper party defendant, though the 
will was never probated in New York. Second Divis- 
ion, March 3, 1891. Hauselt v. Patterson. Opinion by 
Bradley, J. Follett, C. J., dissenting. Judgment 
moditied. 


EVIDENCE—-ACCOUNT BOOKS.—In an action for goods 
sold and delivered, the defense was an alleged agree- 
ment that the amount due should be credited to 
another firm. The direct evidence as to the existence 
of this agreement was conflicting. Held, that defend- 
ant’s ledger showing an entry of the credit to such firm 
was not admissible in evidence, where it appeared that 
the ledger was not a book of original entries, and that 
the entry was not made at the time of the transaction, 
nor by the witness who testified in regard to it. Bank 
v. Madden, 114 N. Y. 280. Second Division, March 
3, 1891. Griesheimer v. Tanenbaum. Opinion by Pot- 
ter, J. Bradley, Haight and Brown, JJ., dissenting. 
Judgment reversed. 
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EXECUTORS AND ADMINISTRATORS — ACCOUNTING 
—LIMITATION OF ACTIONS—WILLS—CONSTRUCTION.— 
(1) A statement subscribed by a principal and her at- 
torney in fact that there is due the latter, at a certain 
date, a specified sum, justifies a finding that that 
amount is due him, where there is no evidence of the 
subsequent situation of the account between the par- 
ties during the principal’s life, and a balance with 
which the attorney charges himself in his account as 
the principal’s executor is treated as assets in his hands. 
(2) Under Laws of 1837, chapter 460, section 37, as 
amended by Laws of 1868, chapter 594, providing that 
the statute of limitations shall not bar a claim by a 
personal representative against the estate, provided it 
is presented at the first accounting, and was not barred 
at the death of the decedent, and the Code of Civil 
Procedure, section 2740, providing that the statute of 
limitations shall be suspended against such claims 
from the death of decedent until the first judicial set- 
tlement of the personal representative’s account, it is 
immaterial that the first accounting is not made within 
six years after one year from the issuing of letters tes- 
tamentary or of an administration. (3) Provisions in 
a will giving an executor power to sell testator’s lands 
for any purpose ‘* which in his discretion may render 
it advisible so to do,’”’ and directing the payment of 
testator's just debts ‘‘ out of my property,’’ do not make 
the debts a lien on the land, but,give the executor 
power to sell realty to pay debts, and proceeds of sales 
are assets in his hands for that purpose. Second Di- 
vision, March 3, 1891. Jn re Powers. Opinion by 
Bradley, J. Judgment affirmed. 


EXECUTORS—DEVASTAVIT BY CO-EXECUTOR.—An 
executor who takes no part in the management of the 
estate or in seeing that the funds are invested as di- 
rected by the will, is not thereby liable for the devas- 
tavit of his co-executors, unless he had reason to sus- 
pect that they were not doing their duty. Bruen v. 
Gillet, 115 N. Y. 10; Croft v. Williams, 88 id. 384; Or- 
miston v. Olcott, 84 id. 339; Wilmerding v. McKesson, 
103 id. 8329; Earle v. Earle, 93 id. 104, and Remington 
v. Walker, 99 id. 626, distinguished. Secord Division, 
March 10,1891. Cocks v. Haviland. Opinion by Brad- 
ley, J. Judgment reversed. 


FacToRS AND BROKERS—SALE—RESCISSION—RIGHT 
OF PRINCIPAL TO PROCEEDS—PRESUMPTION OF PAY- 
MENT.—(1) Where a firm contracts with two persons 
to sell cotton owned by the firm, and to pay it the pro- 
ceeds, less the commission, and these two make a sale 
on condition that they obtain a permit from the mili- 
tary authorities to remove the cotton, which permit is 
never obtained, though the purchaser pays tha price, 
and the agents deposit it with a third person in accord- 
ance with the order of the owners, and afterward one 
of these agents, the cotton having never been deliv- 
ered, has this money redelivered to the pur- 
chaser, the firm cannot recover the price of the 
cotton from the other agent. (2) Presumption of 
payment arising from the lapse of time is not 
one of law, available as a bar to an action, but one of 
fact, to be submitted to the jury with the other facts 
and circumstances of the case. 2 Phil. Ev. (4th Am. 
ed.) 171; 1 Greenl. Ev. (13th ed.), § 39; Jackson v. 
Sackett, 7 Wend. 94; Bean v. Tonnele, 94 N. Y. 381; 
Parder v. Foote, 19 Wend. 309; Wood v. Squires, 1 
Hun, 481; Miller v. Smith, 16 Wend. 443; Jackson v. 
Hotchkiss, 6 Cow. 401; Mayor v. Horner, Cowp. 109; 
Darwin v. Upton, 2 Saund. 175, note 2. Feb. 24, 1891. 
Macaulay v. Palmer. Opinion by O’Brien, J. Judg- 
ment affirmed. 


FRAUDULENT CONVEYANCES—CHATTEL MORTGAGES 
— EVIDENCE — RIGHTS OF CREDITORS.— (1) A chattel 
Mortgage not followed by change of possession, exe- 
cuted on an agreement that the mortgagor shall re- 








main in possession, and sell the mortgaged chattels at 
retail as before, using the proceeds, is void as to those 
who are creditors while the chattels remain in his pos- 
session under the agreement, and it is immaterial that 
they do not obtain judgment until after the chattels 
are delivered to the mortgagee. Gardner v. McEwen, 
19 N. Y. 123; Russell v. Winne, 37 id. 591; Southard v. 
Benner, 72 id. 424; Potts v. Hart, 99 id. 168; Brackett 
v. Harvey, 25 Hun, 502; Bainbridge v. Richmond, 17 
id. 391; Stimson v. Wrigly, 86 N. Y. 332; Dutcher v. 
Swartwood, 15 Hun, 31. (2) In an action to set aside 
such a mortgage, it appeared that it was executed be- 
fore the mortgagor’s creditor R. or his agent knew of 
it; that the mortgagor wished to buy goods of R., and 
said that the mortgagee was to lend him money for his 
business without security; that R. inquired of the 
mortgagee if this was true, and the latter said he had 
agreed to help the mortgagor; that R. sent his agent 
to inquire about the mortgage soon after it was made; 
that the mortgagee told the agent that the mortgagor 
would be allowed to continue in business as if no mort- 
gage had been made, when the agent said that if the 
mortgagor would pay R. a little now and then, and re- 
turn a portion of the goods, R. would be satisfied ; that 
the mortgagee said that any arrangement made by the 
agent with the mortgagor would be satisfactory to 
him, and that a few days after this conversation he 
took another mortgage and went into possession. No 
payments were made or goods returned to R. There 
was no evidence that R. knew of the agreement ren- 
dering the mortgage void. Held, that a finding that 
he knew of and assented to such arrangement, and 
was therefore estopped to attack the mortgage, could 
not be sustained. (3) A receiver of the property of a 
mortgagor appointed in supplementary proceedings in 
New York may sue to set aside such a mortgage, and 
to subject the proceeds of the mortgaged property in 
the hands of the fraudulent mortgagee to the payment 
of the judgment-creditor’s claim. Becker v. Torrance, 
31 N. Y. 631; Bostwick v. Menck, 40 id. 383; Wright v. 
Nostrand, 94 id. 31. (4) Where the mortgagee sells the 
property under the mortgage, and claims the proceeds, 
he cannot claim to have received the goods in payment 
of a valid debt, and that the debtor had a right to pre- 
ferhim. Murtha v. Curley, 90 N. Y. 372; Billings v. 
Russell, 101 id. 226-231; Wells v. Langbein, 20 Fed. 
Rep. 183. (5) Pendency of an action by defendant 
against the sheriff to recover the mortgaged property 
held under an attachment issued in asuit by R. against 
the mortgagor, in which the sheriff alleged that “any 
pretended transfer of said goods to the plaintiff [the 
mortgagee] was in fraud of creditors and void,” is no 
defense, where the validity fof the second mortgage, 
under which defendant held, was not involved in such 
action. Dawley v. Brown, 76 N. Y.390. Second Divis- 
ion, March 3, 1891. Mandeville v. Avery. Opinion by 
Brown, J. Follett, C. J., dissenting. Judgment re- 
versed. 


FRAUDULENT CONVEYANCES — EVIDENCE — CONSID- 
ERATION.—(1) A conveyance which is void as in fraud 
of creditors, because founded in part upon a false and 
pretended debt, will not be sustained to the extent of 
the adequate and honest consideration paid by the 
grantee. Boyd v. Dunlap, 1 Johns. Ch. 478; Dewey v. 
Moyer, 72 N. Y. 70; Billings v. Russell, 101 id. 226. (2) 
In an action to set aside a conveyance as being made 
with intent by both grantor and grantee to defraud 
creditors, plaintiff may show other instances of trans- 
fers of property by the grantor, though they do not 
bear on the intent of the grantee in the transaction in 
question. (3) A declaration by the grantor, not made 
in the presence of the grantee, respecting the consid- 
eration that the grantee claims to have paid, and tend- 
ing to show that the consideration was fictitious, is in- 
admissible, but the error is cured by the admissions of 
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the grantee of all that the declaration tended to prove. 
Feb. 24,1891. Baldwin v. Short. Opinion by Finch, J. 
Judgment affirmed. 


JUDICIAL SALES—PRESUMPTION OF DEATH—TITLE. 
—Where an inebriate twenty-nine years old, who by 
frequent and protracted sprees had brought on serious 
organic diseases, which his physician testifies he could 
not possibly survive for more than a year, finally dis- 
appeared from home, and was not heard of for seven- 
teen years, though, in various proceedings involving 
his property, numerous publications of notice and pro- 
cess were had, it will be presumed that he died before 
his father, who died four years after the son’s disap- 
pearance, and the purchaser at partition sale of the 
land descended to the children will be compelled to 
take the title, to which he objects on the ground that 
the son who disappeared may have survived the father, 
and then have died before the institution of the parti- 
tion suit. It is well settled that a purchaser at a judi- 
cial sale,is entitled to a marketable title, and that has 
been defined to be a title free from reasonable doubt. 
A purchaser will not be compelled to take title where 
a doubtful question of fact relating to an outstanding 
right is not concluded by the judgment under which 
the sale was made. Fleming v. Burnham, 100 N. Y. 1, 
But this rule will not operate in every case to bar the 
enforcement of the sale. If the existence of the alleged 
fact which is claimed or supposed to constitute a de- 
fect in or cloud upon the title is a mere possibility, or 
the alleged outstanding right is but a very improbable 
or remote contingency, which, according to ordinary 
experience, has no probable basis, the court may, in 
the exercise of a sound discretion, compel the pur- 
chaser to complete his purchase. It has been well said 
that this discretionary power is to be carefully and 
guardedly exercised, and applied only in cases free 
from all reasonable doubt. Ferry v. Sampson, 112 N. 
Y. 415; Moore v. Williams, 115 id. 586; Insurance Co. 
v. Woods, 121 id. 302. But we think, from the undis- 
puted evidence in this case, that the fact claimed to 
constitute the only defect in the title is such a very re- 
mote and improbable contingency, and is such a 
slender possibility only, that it is a proper case for the 
application of the principle, and that the courts below 
were right in refusing to relieve the purchaser from 
the obligations to perform his contract. Feb. 24, 1891. 
Cambreleng v. Purton. Opinion by O’Brien, J. Judg- 
ment affirmed. 


LANDLORD AND TENANT—LEASE—EXTENSION—SUR- 
RENDER—COVENANT—EXECUTORS AND ADMINISTRA- 
ToRS.—(1) Where a lease for five years provides that it 
may be extended for two years longer, provided the 
lessee gives written notice of his desire for such exten- 
sion, a suggestion in the notice given, that if the lessor 
chooses, he could regard the lease as extended two 
years and a half, does not prevent the notice from ope- 
rating to extend the lease, where the lease is recog- 
nized by the lessor as extended, though he refuses the 
extra six months’ extension. (2) A lessee in possession 
agreed with the agent of the lessor’s heirs, after the 
latter’s death, to take a new lease of the property. The 
agent gave him a written lease, signed by himself as 
agent for the heirs, which lease did not pass the entire 
estate, because one of the heirs was an infant, and be- 
cause the widow, who had dower in the property, was 
not a party to it. The lessee supposed that the lease cov- 
ered the entire estate. Held, that the facts did not con- 
stitute a surrender of the original iease. Whitney v. 
Myers, 1 Duer, 271; Schieffelin v. Carpenter, 15 Wend. 
405; Coe v. Hobby, 72 N. Y. 146. (3) A covenant by a 
lessor to rebuild, in case the leased premises are de- 
stroyed by fire, is binding on his executor. March 10, 
1891. Chamberlain v. Dunlop. Opinion by Peckham, 
J. Judgmeut affirmed. 
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Lis PENDENS— BONA FIDE PURCHASER—FRAUD.—A 
suit to set aside a deed as fraudulent was dismissed 
upon a reconveyance being given, and the lis pend- 
ens on file was cancelled. Afterward a new deed of 
the same land between the same parties was made 
and recorded, and the grantee sold the land to one 
having no actual knowledge of any defect in the title. 
Held, that such purchaser was not put upon inquiry as 
to the validity of the second deed by the existence 
of the cancelled notice of lis pendens. Second Divis- 
ion, March 10, 1891. Valentine v. Austin. Opinion by 
Follett, C.J. Judgment affirmed. 


MASTER AND SERVANT—NEGLIGENCE OF FELLOW- 
SERVANT.—A master is not liable for the killing of his 
servant while working in a cement quarry, a reason- 
ably safe place to work, the accident being caused 
solely by the negligence of the foreman in placing the 
servant at work too near an unexploded blast. Citing 
Hussey v. Coger, 112 N. Y. 614; Loughlin v. State, 105 
id. 159; Crispin v. Babbitt, 81 id. 516. Distinguishing 
Pantzar v. lron Co., 99 id. 368; Tendrup v. Stephenson 
Co., decided in this court in 121 id. 681; Kranz v. Rail- 
road Co., 123 id. 1; McGovern v. Railroad Co., id. 280. 
March 10, 1891. Cullen v. Norton. Opinion by Peck- 
ham, J. Ruger, C. J., and O’Brien, J., dissenting. 
Judgment reversed. , 


NEGLIGENCE—LIABILITY OF OWNERS OF COMMON 
WALL.—The several owners of three adjacent lots, 
upon which stand three brick buildings, with a com- 
mon front wall, are jointly liable for the death of a 
person killed in the street by the falling of this front 
wall, which, the rest of the buildings having been de- 
stroyed by fire, was allowed to remain standing for a 
month, though dangerously insecure all that time. 
The case at bar does not belong to the class of actions 
arising out of acts or omissions which are simply neg- 
ligent, and while the defendants did not intend by 
their several acts to commit the injury, their conduct 
created a public nuisance, which is an indictable mis- 
demeanor under the statutes of this State (Pen. Code, 
§§ 385, 387; Vincett v. Cook, 4 Hun, 318), and at com- 
mon law. Reg. v. Watts, 1 Salk. 357; Reg. v. Watson, 
2 Ld. Raym. 856; 1 Russ. Crimes (5th ed.), 423; 2 
Whart. Crim. Law, § 1410; Big. Torts, 237; Pol. Torts 
(2d ed.), 345; Steph. Dig. Crim Law, art. 176; Indian 
P. C., § 268. Persons who by their several acts or 
omissions maintain a public or common nuisance are 
jointly and severally liable for such damages as are the 
direct, immediate and probable consequence of it. 
Irvine v. Wood, 51 N. Y. 224, 230; Slater v. Mersereau, 
64 id. 188; Timlin v. Oil Co., 7 N. Y. Supp. 158; Klau- 
der v. McGrath, 35 Penn. St. 128; 1 Shearm. & R. Neg. 
(4th ed.), § 122; Pol. Torts (2d ed.), 356. Second Di- 
vision, Feb. 24, 1891. Simmons v. Everson. Opinion 
by Follett, C. J. Judgment affirmed. 


RAILROADS—ACCIDENTS AT CROSSINGS—CONTRIBU- 
TORY NEGLIGENCE.—Where a person crosses a track 
just as a train near by is moving toward jit, and fails 
to look at the train, though it is in plain sight, no re- 
covery can be had for his death, caused by the train 
striking him. Feb. 24,1891 Mehegan v. New York. 
Cent. & H.R R. Co. Opinion by Earl, J. Judgment 
reversed. 





ACCIDENTS AT CROSSINGS — INFANTS — CON- 
TRIBUTORY NEGLIGENCE. — (1) A boy twelve years 
old, who undertakes to cross a railway track at a point 
where a number of tracks constantly in use cross the 
street, is guilty of contributory negligence where the 
engine by which he was killed could have been seen 
two blocks away, eleven feet before reaching the track, 
and for a mile when standing just at the side of it, and 
the boy was not seen to turn his head in the direction 
of the approaching engine after he got within eleven 
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feet of the track. (2) Such a boy, living near the rail- 
way, and accustomed to attend school, must be deemed 
gui juris as to his responsibility for contributory neg- 
ligence, in the absence of any evidence showing that 
he was not qualified to understand the danger, and to 
appreciate the necessity for the observance of caution. 
If he had been an adult therefore it would have been 
the duty of the court to have dismissed the complaint. 
Does a different rule apply because the intestate was a 
poy only a little over twelve years of age? An infant 
of tender years is not expected to exercise the same 
care and caution which is required of a person of more 
advanced age, so that it frequently becomes a question 
for the jury, under proper instructions by the court, 
whether a child exercised that measure of care and 
caution which should be required and expected from 
it. In the case of McGovern v. Railroad Co., 67 N. Y. 
417, a boy eight years of age, while crossing a railroad 
track, was struck by a backing engine and killed. In 
that case this court held that it was a question for the 
jury to determine whether he exercised that degree of 
care and circumspection which a child of his years and 
maturity of judgment would be expected to exercise. 
In the case of Wendell v. Railroad Co., 91 N. Y. 420, 
the plaintiff's intestate, a boy of seven years of age, 
was held to have been guilty of culpable negligence, it 
appearing that he was a bright, active boy, capable of 
understanding the peril of the situation which he reck- 
lessly encountered, resulting in hisdeath. In Stonev. 
Railroad Co., 115 N. Y. 104, the plaintiff’s intestate, a 
child of seven years, was run over by a street-car, and 
in that case it was held that he could not be deemed as 
a matter of law to be sui juris, 80 as to be chargeable 
with negligence, but that it presented a question for 
the jury. In the Reynolds Case, 58 N. Y. 248, a bright 
and intelligent boy, thirteen years of age, was killed 
while crossing a railroad track. The summer before 
he had worked on a farm, and received $13 a month 
and board for his services, but at the time of the acci- 
dent he was living at home, attending school. The 
plaintiff was unable to show that his intestate ob- 
served that care which was required of persons cross- 
ing a railroad track, and the court, having under con- 
sideration the distinction which the law makes be- 
tween those who are sui juris and non sui juris, held 
that the plantiff should have been nonsuited. The fact 
that the boy Tucker was twelve years old, intelligent, 
accustomed to attend school, and assist the family by 
his labor, and lived near the railroad, seems to bring 
this case within the rule of the Reynolds Case; in- 
deed, we see no opportunity to distinguish them. Na- 
gle v. Railroad, 88 Penn. St. 35. Second Division, 
Feb. 24,1891. Tucker v. New York Cent. & H. R. R. 
Co. Opinion by Parker, J. Bradley and Vann., JJ., 
dissenting. Judgment reversed. 


RAILROADS — STREET — EJECTION OF TRESPASSER.— 
In au action for negligently causing the death of plain- 
tiffs twelve-year-old son, it appeared that the latter 
was stealing a ride on defendant’s street-car, when the 
driver of the latter started toward him, and he jumped 
off, and was killed by a moving car on another track. 
There was evidence that he could have seen the latter 
car for some time before the accident, and that the 
driver of the car he was on did not let go of the lines 
with which he was driving, and did not approach within 
several feet of decedent, or threaten him. Held, error 
to refuse to charge that if decedent’s want of care in 
jumping off the car was the cause of the injury, he was 
guilty of contributory negligence, and plaintiff could 
not recover. Second Division, March 3, 1891. Hogan 
v. Central Park, N. & E. R. Co. Opinion by Fol- 
lett, C. J. Bradley, J., dissenting. Judgment reversed. 





STREET — FRANCHISES — FORFEITURE. — (1) 


Laws of 1860, chapter 461, granted to a street railroad 








company permission to lay several lines of road on cer- 
tain streets and plank-roads, and provided that said 
company should complete the tracks upon said streets 
by October 1, 1861, or as soon thereafter as said streets 
should be opened and paved, and upon the plank-roads 
whenever the consent of the plank-road companies 
should have been obtained. Held, that the company, 
having accepted the franchise, was obliged to lay its 
tracks by the date named on so much of said streets as 
had then been opened and paved, though they had not 
been so opened and paved for the entire extent of the 
proposed lines. (2) The neglect of the company for 
twelve years to lay its tracks on the proposed lines is 
cause for forfeiting the franchise for non-user. (3) The 
fact that the company was prohibited by the Laws of 
1867, chapter 905, from building one of said lines is no 
reason for not forfeiting its franchise therefor where 
it appears that when said law was passed the company 
had been in default for five years. (4) In an action to 
enforce such a forfeiture it is not necessary to show 
that the company had obtained the consent of the 
plank-road companies, especially where the plank- 
roads had disappeared, and tolls had ceased to be 
taken several years before the action was begun. (5) 
Laws of 1875, chapter 598, aud Laws of 1879, chapter 
850, which extended the time for building railroads for 
two years, and provided that ‘failure by any railroad 
company to construct its road heretofore shall not 
cause a forfeiture of its corporate powers,’’ do not ap- 
ply to a railroad company which has willfully and in- 
tentionally failed to construct its road when ‘able to 
do so. March 10, 1891. People v. Broadway R. Co. of 
Brooklyn. Opinion by Earl, J. Judgment reversed. 


RECEIVER— OF INSOLVENT ESTATE— PAYMENT OF 
JUDGMENTS—APPEAL.—(1) Three judgments were re- 
covered against an executor, and the entire estate of 
his testator was turned over to a receiver, who was ap- 
pointed in each of the three actions, and directed to 
pay the judgments out of the estate. Afterward he 
was ordered to retain the amount due on the first 
judgment pending an appeal therefrom. Said judg- 
ment was affirmed, but the order directing the receiver 
to pay it was reversed on the ground that the estate 
was insolvent, and the testator’s creditors had a right 
to share in thefproceeds. Held, that the receiver should 
pay the amount so retained by him to the executor, 
since the reversal of the order in the first suit did not 
operate to appropriate the fund to the payment of the 
other judgments, though no appeals had been taken 
from the orders directing the payment of such other 
judgments. (2) The plaintiffs in such other judgments 
should also refund to the executor the amounts paid 
them by the receiver on account of such judgments. 
Willis v. Sharp, 115 N. Y. 396. (3) The objection that 
the order directing such refunding was made in the 
first suit cannot be raised for the first time on appeal, 
where the parties and attorneys are the same in both 
suits. Second Division, March 10, 1891. Willis v. 
Sharp. Opinion by Bradley, J. Judgment modi- 
fied. 


TRIAL—NONSUIT—REFEREE’S REPORT—EVIDENCE.— 
Where a physician’s claim against an estate is referred 
to a referee, who after hearing all plaintiff's evidence 
grants defendant’s motion to dismiss, on the ground 
that no employment was proved, and then reports his 
findings of facts and conclusions of law, and his report 
is confirmed by the Special and General Terms, who 
treat the case as one in which plaintiff had been prop- 
erly nonsuited, the judgment of dismissal is a nonsuit, 
not a judgment on the merits, and it must be reversed, 
where there is any evidence tending to support plain- 
tiff's claim. Feb. 24, 1891. Forbes v. Chichester. Opin- 
ion by Earl, J. O’Brien, J., dissenting. Judgment 
reversed. 
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WILL—CONSTRUCTION—EVIDENCE.— (1) A testatrix 
made several charitable bequests and added this codi- 
cil: ‘‘ Doubts having arisen as to the validity of tie 
bequests made for charitable purposes, I hereby modify 
said will by making W. my residuary devisee and 
legatee, and hereby request him to carry into effect my 
wishes with respect thereto; but this is not to be con- 
strued into an absolute direction on my part, but 
merely my desire.’’ The testatrix died within two 
mouths after making the will, thereby rendering said 
bequests invalid under the New York statute. Held, 
that W. took the residuary estate free from any trust. 
(2) In a proceeding to construe and determine the 
validity of such codicil parol evidence is inadmissible 
to show under what circumstances the codicil was 
made. In re O’Hara, 9 N. Y. 403, distinguished. 
March 10, 1891. Jn re Kelemen’s Will. Opinion by 
Finch, J. Judgment affirmed. 





POWER OF SALE.—A testator, after devising 
all his property to two of his daughters as trustees, 
with power of sale as to all except the residence, 
which he directed to be preserved as a home for his 
unmarried daughters, further directed that ‘‘ upon the 
deaths of my twochildren, * * * or the marriage 
of all my children, as either of said events may re- 
spectively occur, 1 order aud direct that my said house 
* * * ghall be sold, and the proceeds arising there- 
from be paid and divided to and among my children 
and their descendants.’’ One of the daughters ap- 
pointed executrix and trustee under the will died, 
having appointed the surviving executrix and trustee 
as her executrix, with power to sell her interest in the 
estate. Before the marriage of all of the daughters or 
the death of the two named the sole surviving execu- 
trix and trustee contracted to sell the house, and 
offered the purchaser her own deed as executrix and 
trustee, and also as executrix and trustee of the estate 
of her sister, and a warranty deed signed by all the liv- 
ing children of testator. Held, that the purchaser 
would not be compelled to take the title, since these 
instruments could not bind the descendants mentioned 
in the will as sharers in the proceeds of the sale au- 
thorized to be made only upon the marriage of all the 
daughters, or the deaths of the two who were to have 
homes in the house. Feb. 24, 1891. Kilpatrick v. Bar- 
ron. Opinion by Andrews, J. Judgment affirmed. 


WILIS— CAPACITY TO MAKE — PUBLICATION — RE- 
VIEW ON APPEAL.—Where, upon conflicting testimony 
as to testatrix's capacity, the surrogate finds that she 
was capable of making a will, and his judgment is sus- 
tained by the General Term, the Court of Appeals can- 
not review the facts. Hewlett v. Elmer, 103 N. Y. 156; 
In re Valentine, 100 id. 607; In re Yates, 99 id. 94; In 
re Darrow, 95 id. 668; In re Cottrell’s Will, id. 329; 
Davis v. Clark, 87 id. 623; In re Higgins, 94 id. 554; 
In re Ross, 87 id. 517; Marx v. McGlynn, 88 id. 357. (2) 
Where testatrix, having requested the attendance of 
two witnesses and her counsel at her house, signs the 
will in their presence, and they sign it in the presence 
of each other and the testatrix, who, in answer to the 
question of her counsel whether sbe wished those gen- 
tlemen to witness her will, replied ‘ yes,”’ the evidence 
supports a finding by the surrogate that the will was 
duly published. Gilbert v. Knox, 52 N. Y. 125; In re 
Cottrell’s Will, 9 id. 329; In re Higgins, 94 id. 554. 
Feb. 24, 1891. Inve Voorhis’ Will. Opinion by O’Brien, 
J. Judgment affirmed. 


CONSTRUCTION — SPECIFIC DEVISE. — The 
terms of the first clause of testatrix’s will were: “I 
give and bequeath to * * * my house and lotin the 
village of D., if Iam possessed of one at my death, or 
if I am not possessed of one I order my executor 
* * * to pay to said [devisee] $2,000, on condition 











that said [devisee] pay an annuity of $60 to my 
brother.” She then made seven legacies of $100, and 
further provided, that * in case my estate exceeds the 
amount of the above bequests,’’ the executor should 
divide among “ the above persons’’ the excess pro ruta, 
and that if there was a shortage ‘‘each of the above 
bequests”’ should share it in the same proportion. 
Held, that the devise of the house and lot was spe cific 
and that the devisee was not entitled besides to any 
proportion of the surplus of the estate after paying the 
$100 legacies. Feb. 24, 1891. In re White. Opinion by 
Finch, J. Judgment reversed. 


WILLS—PERPETUITIES—DEVISE IN LIEU OF DOWER 
—PARTIAL INTESTACY—ESTOPPEL.—(1) Testator, after 
a partial provision for his wife in connection with hig 
dwelling-house and property connected therewith, 
placed all the rest of his property in trust, the capital 
or principal to be held and preserved, the income to 
be distributed from time to time among the benefici- 
aries. The trustees were directed to invest the capital 
so as to make it as productive as reasonably could be; 
to preserve such investments as testator should leave 
standing in his,;name as long as they should deem it 
prudent; to make such new investments as they should 
deem advantageous, with full power to select any in- 
vestments or securities they might approve, except 
capital stock of corporations and certain obligations; 
and to change investments and reinvest as they might 
think advantageous. Testator directed that royalties 
from coal or ore lands, and moneys received from any 
corporation or land association in which he had an in- 
terest, and out of dividends from any ore or mining 
company in which he was interested, should be deemed 
capital of the estate; and that the trustees should not 
sell or dispose of his anthracite coal lands without the 
consent in writing of a majority of the beneficiaries 
then living and of age. He gave the trustees power to 
sell any of his real estate, except that the house and 
lot devised to his wife for life should not be sold with- 
out her assent, and that his request as to his coal lands 
should be observed. He requested that the books of 
the estate should be kept as he had kept them, and 
provided that his office building and lot, if not used by 
the trustees, might be rented or sold. He directed 
that at the termination of the trust the capital should 
be divided among all his lineal descendants then liv- 
ing. Held, that it could not be inferred that testator 
intended that the real estate should, at all events, be 
sold and converted into personalty, and there was 
therefore no equitable conversion; and the provisions 
of the will as to real estate, being repugnant to 4 Re- 
vised Statutes (&th ed.), page 2432, section 15, restrict- 
ing the suspension of the absolute power of alienation 
to a period not longer than the continuance of two 
lives in being, were invalid as to real property within 
the State. (2) A will gave testator’s wife certain per- 
sonalty absolutely, the use of certain realty during her 
life, and directed that a specified portion of the in- 
come from the residue of his estate, which he devised 
in trust, should be paid her, and then provided that 
the provisions for the use of testator’s wife should be 
‘*in lieu, substitution and satisfaction of her dower, 
thirds, and all other interest in my estate,’ and the 
widow elected to take under the will. Held, that she 
was not entitled to dower in a portion of the residue 
as to which the testator was held to have died intestate 
because of the invalidity of the devise. (3) Where the 
widow does not claim to have made her election be- 
cause of any thing said or done by the heirs she can- 
not invoke an estoppel against them. Chamberlain v. 
Chamberlain, 43 N. Y. 424; In re Benson, 96 id. 499; 
Vernon v. Vernon, 53 id. 351-362; Caulfield v. Sullivan, 
85 id. 153; Hone v. Van Schaick, 7 Paige, 221-232. Sec- 
ond Division, March 3, 1891. Lee v. Tower. Opinion 
by Parker, J. Judgment modified. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS—NEGLIGENCE—PROXIMATE CAUSE— ACT 
or Gop.—ln an action against a railroad company to 
recover the value of an express package, it appeared 
that the express-car, with three others, was blown from 
the track by a gale, into such a pusition that all the 
goods must have been thrown into one corner at the 
top; that the car was immediately set on fire by coals 
from the stove, and burned so rapidly that the mes- 
senger escaped with difficulty; and that the wind was 
so fierce as to make it almost impossible to stand or 
walk, and the air so full of dust that one could 
scarcely see. Held, sufficient evidence to support a 
finding that the proximate cause was the “act of 
God,” aud not the failure of the company to remove 
the goods after the car was overturned. Great ability 
and research have been‘expended in attempting to ar- 
rive at and determine upon some general definition of 
the terms “‘ proximate” and “‘ remote”’ causes and es- 
tablish a rule and aline of demarkation between the 
two. Such efforts appear to have been but partially 
successful. Both have received various definitions, 
though differently worded, amounting to practically 
the same thing. Butin almost every instance where 
they have been attempted to be applied, their applica- 
bility seems to have been determined by the peculiar 
circumstances of the case under consideration. Web- 
ster defines ‘“‘ proximate cause,’’ “that which imme- 
diately precedes and produces the effect, as distin- 
guished from the remote, mediate or predisposing 
cause.” And. Dict. Law:, ‘‘The nearest, the imme- 
diate, the direct cause; the efficient cause; the cause 
that sets another or other causes in operation, or domi- 
nant cause.’’ But with these definitions in view, when 
two causes unite to produce the loss, the question still 
remains, which was the proximate cause? In Insur- 
ance Co. v. Tweed, 7 Wall. 52, the late lamented Mr. 
Justice Miller said: ‘‘ We have had cited to usa gen- 
eral review of the doctrine of proximate and remote 
causes, as it has arisen and been decided in the courts 
ia a great variety of cases. It would be an unprofit- 
able labor to enter into an examination of these cases. 
If we could deduce from them the best possible ex- 
pression of the rule, it would remain after all to decide 
each case largely upon the special facts belonging to it, 
and often upon the very nicest discriminations.” 
In Howard Fire Ins. Co. v. Norwich & N. Y. Transp. 
Co., 12 Wall. 199, in delivering the opinion of the court, 
Mr. Justice Strong suid: ‘And certainly, that cause 
which set the other in motion, and gave to it its effi- 
ciency to do harm at the time of the disaster, must 
rank as predominant.’’ In Railroad Co. v. Kellogg, 94 
U. S. 475, it is said: ‘The inquiry must therefore al- 
ways be whether there was any intermediate cause 
disconnected from the primary fault,and self-operat- 
ing, which produced the injury.’’ In Insurance Co. v. 
Boon, % U.S. 130, itis said: ‘‘The proximate cause 
is the efficient cause; the one that necessarily sets the 
other causes in operation. The causes that are merely 
incidental or instruments of 4 superior or controlling 
agency are not the proximate causes and the respon- 
sible ones, though they may be nearer in time to the 
result. It is only when the causes are independent of 
each other that the nearest is, of course, to be charged 
with the disaster.’’ Leaving out of consideration, as 
we must, by concession of counsel, all question of neg- 
ligence in regard to the burning fire in the stove, a 
lighted kerosene lamp, and regarding each of them as 
securely protected against damage as prudence would 
require, and’applying the rules above laid down, it be- 
comes apparent that the overturning and wrecking of 
the car by the violence of wind the was the proximate, 
direct and efficient cause of the loss, and the fire fol- 





lowing, if not instantaneously, immediately after, 
without negligence or any wrongful act of the carrier 
intervening to produce it, must be regarded as result- 
ing and incidental. It is ably contended in argument, 
and many supposed authorities in support of the posi- 
tion are cited, that the negligence of the carrier in 
failing to use proper exertion to save the contents of 
the car, after it was overturned, rendered the defend- 
ant liable for the loss. If by proper diligence and at- 
tention the goods could have been rescued, a failure to 
secure them would have fixed the liability of the car- 
rier. There can be no doubt of the correctness of this 
conclusion. The questions, what was the proximate 
cause of the loss, and of negligence, were questions of 
fact to be determined by the jury from the evidence, 
under proper instructions from the court. There was 
not much conflict of testimony. In Railroad Co. v. 
Kellogg, supra, itis said: “Inthe nature of things, 
there is in every transaction a succession of events, 
more or less dependent upon those preceding, and it is 
the province of the jury to look at this succession 
of events or facts, and ascertain whether they are 
naturally and probably connected with each other by 
a continuous sequence, or are dissevered by new and 
independent agencies; and this must be determined 
in view of the circumstances existing at the time.’’ 
The jury found as a fact that the “act of God” was 
the proximate cause, and also found as a fact that 
there was no negligence. Viewed in the light of all 
the evidence, and of attendant circumstances, the 
finding of the jury was fully warranted. Colo. Sup. 
Ct., Jan. 10, 1891. Blythe v. Denver & R. G. Ry. Co. 
Opinion by Reed, C. 


CRIMINAL LAW—SEDUCTION—" INNOCENT AND VIR- 
TUOUS’’— CORROBORATION.—(1) Sexual intercourse is 
not made criminal by this statute, nor is seduction made 
a crime, but it is the seduction of an innoceut and vir- 
tuous woman, under the promise of marriage; and the 
concurrent presence of a man and woman may be said 
to be an essential ingredient, whether in the act of 
sexual intercourse or seduction, without which neither 
could be committed, but neither one more than the 
other. Nor is seduction itself a crime under the stat- 
ute, but the gravamen of the offense is the seduction 
of an innocent and virtuous woman, under the prom- 
ise of marriage. Without the promise there can be no 
crime under the statute, whatever may be the charac- 
ter of the woman. Besides the woman must be vir- 
tuous; that is, pure and chaste as well as innocent. 
The purpose of this statute is to protect innocent and 
virtuous women against wicked and designing men, 
who know that one of the most potent of all seductive 
arts is to win love and confidence by promising love 
and marriage. In section 1113 of the Code, the word 
“innocent’’ is used, which Judge Ruffin defines in 
State v. McDaniel, 84 N. C. 805, as meaning *‘ a pure 
woman; one whose character, to use the language of 
the preamble of the statute, is unsullied.” In State v. 
Davis, 92 N. C. 764, “‘ an innocent woman,’’ within 
the meaning of that section, is defined to be ‘‘ one who 
never had actual illicit intercourse with a man,”’ 
and mere lasciviousness, and the permission of liber- 
ties by men, are not contemplated by the statute; and 
this definition of the words “an innocent woman” 
has been followed in State v. Horton, 100 N. C. 447, in 
construing the word ‘‘innocent,” in the statate now 
under review. But the woman must not only be “ in- 
nocent,” but “virtuous.”” What force, if any, does 
the word ‘‘ virtuous’’ impart to the act? In State v. 
Grigg, 104 N. C. 882, it is said, citing State v. Aldridge, 
86 id. 680, that a woman who at some time in her 
life has made a “ slip in her virtue,’’ is entitled to the 
protection of section 1113 of the Code, if she is ‘‘ chaste 
and virtuous’’ when the slanderous words are ut- 
tered. ‘There is a manifest reason why the words ‘‘an 
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innocent woman,” in section 1113 of the Code, and 
“innocent and unprotected women,” in section 3763, 
should be construed to mean innocent of illicit sexual 
intercourse, as affecting her reputation when the slan- 
derous words are spoken, for the purpose of those sec- 
tions is to protect women who, however imprudent 
they may have been in other respects, have not so far 
“stooped to folly” as to surrender their chastity and 
become incontinent, or who have retained their char- 
acters, if a “slip has been made,” from “the wanton 
and malicious slander’ of persons who may attempt 
to destroy their reputations and blast and ruin their 
characters. But the act of 1885, recognizing the frailty 
of man as well as woman, superadds to the word “ in- 
nocent’’ the word “ virtuous,” and before it will con- 
demn and punish the man, who may be seducible as 
well as seductive, requires that it shall be made to ap- 
pear that the woman was herself “innocent and vir- 
tuous,’’ and that the seduction was compassed by win- 
ning her confidence and love under the false and al- 
luring means of a promise of marriage; but if she will- 
ingly surrenders her chastity, prompted by her own 
lustful passions, or any other motive than that pro- 
duced by a promise of marriage, she is in pari delicto, 
and there is no crime under the statute. She must not 
only be innocent, but virtuous; that is, chaste and 
pure; and if such a woman yields, under the promise 
of marriage, to the “studied, sly, ensnaring art, 
* * * dissembling smooth,” of the seducer, and is 
betrayed, she deserves sympathy and pity, and he not 
only deserves the “curse’”’ of all who love honor and 
virtue, but the severest penalties of the law. The 
woman however must be “‘ virtuous” as well as “ in- 
nocent;’’ and this implies something more in her con- 
duct than mere innocence of illicit sexual intercourse. 
If she willingly submitted to his embraces, the mere 
promise of marriage would not make it seduction. 
People v. Clark, 33 Mich. 117. And her evidence must 
be supported. No such proviso is to be found in sec- 
tions 1113 and 3763. For illustration: There is no evi- 
dence that Potiphar’s wife ever had illicit sexual inter- 
course with any one, and yet the idea of a “ virtuous 
woman” would hardly be suggested by her name. (2) 
In the case before us, was the evidence of the prousecu- 
trix supported as required by the statute, and was his 
honor correct in telling the jury that it was sufficient 
if she was supported in any one of the three facts of 
sexual intercourse — promise of marriage and inno- 
cence of the woman, in the sense defined’ by him? The 
question of sexual intercourse was not in issue; that 
was an admitted fact; and if his honor was correct, it 
was needless for him to have told the jury that it was 
entirely within their discretion to say whether there 
was any supporting testimony, and the weight to be 
attached to it. He might as well have told them that 
there was supporting testimony, as the defendant ad- 
mitted the sexual intercourse, and that was sufficient 
under the statute. But we think his honor erred in 
his charge. The crime does not consist in the sexual 
intercourse, nor in the seduction, nor in the innocence 
and virtue of the woman, but in committing the act 
under promise of marriage, without which no crime is 
created by the statute, and which alone makes the se- 
duction criminal; and in this it is not sufficient that 
the prosecutrix shall be corroborated, but she must be 
supported by independent facts or circumstances; 
and this seems to be the view of the court in State v. 
Horton, 100 N. C. 445, in which the late chief justice 
speaks of the “corroborative evidence,” and of the 
“‘additional supporting evidence under the statutory 
requirement;” the supporting evidence in that case 
being the admission by the defendant to the father 
that he had promised to marry the prosecutrix. The 
supporting evidence need not bean additional witness, 
or equivalent to the testimony of an additional wit- 
ness, but as is said in regard to indictments for per- 








jury (which cannot be sustained upon the simple an- 
supported testimony of a single‘witness, however cred- 
ible), there must be some independent evidence or cir. 
cumstance in corroboration. 1 Greenl. Ev., §§ 257, 258, 
And it must be independent of and other than that of 
the prosecutrix. People v. Kenyon, 5 Park. Crim. 288. 
The questions presented by the appeal are discussed at 
length in Bish. Stat. Crimes, §§ 638-652; in People vy. 
Clark, 33 Mich. 112, and in Armstrong v. People, 70 N. 
Y. 38. In many of the States there is a statutory pro- 
vision similar to ours, varying in phraseology—that of 
New York, for instance, using the words ** unmarried 
female of previous chaste character’’— but most of 
them requiring that the prosecutrix shall be supported 
in her evidence in order to convict. In the last case 
cited itis said: ‘The immediate persuasions which 
led to compliance may not be proved by the evidence 
of third persons directly to the fact. They are to be 
inferred from the facts that the man had the oppor- 
tunities, more or less frequent and continued, of mak- 
ing the advances and the proposition; and that the re- 
lations of the parties were such as that there was 
likely to be that confidence on the part of the woman 
in the asseverations of devotion on the part of the man, 
and that affection toward him personally, which would 
overcome the reluctance on her part, so long instilled 
as to have become natural, to surrender her chastity.” 
As to the promise of marriage the requirement of the 
statute is {satisfied by proof of circumstances which 
usually attend an engagement of marriage. The de- 
fendant either committed the crime of seduction “ un- 
der promise of marriage ’’ or there was no crime. The 
ouly independent supporting evidence of the promise 
of marriage was the conversation with her mother 
when she went to get her consent, if the defendant 
heard it, and that was a question for the jury, and the 
second and third instructions asked were properly re- 
fused. There is no other evidence or circumstance 
except that emanating from her that is not as consist- 
ent with the conclusion that she submitted to the em- 
braces of the defendant voluntarily, and without se- 
ductive arts or promises on the part of the defendant, 
as that she surrendered her chastity because of any 
promise of marriage, and persuasion or solicitation be- 
cause of the promise. In fact there is a singular ab- 
sence of facts or circumstances which usually attend 
engagements or promises to marry. Her father and 
mother were witnesses for her, and it does not appear 
that either of them ever had any conversation with 
the defendant about so important a family matter. It 
does not appear that he was in the habit of visiting 
her before the alleged act of seduction, or that he ever 
visited her after, or that there was any complaint of 
his failure to do so, or to comply with his alleged 
promise, till many munths after, when the doctor ex- 
amined her and found her pregnant, which she at first 
denied, but afterward said that she had been seduced 
by the defendant under promise of marriage. It ap- 
pears from the testimony of the doctor that the birth 
of the child was short of the regular time, but within 
the minimum limit of gestation, and so far from fur-. 
nishing independent evidence to support that of the 
prosecutrix, it tends to throw suspicion upon it. The 
prosecutrix says that the illicit intercourse was at the 
defendant's solicitation, but she does not say, and it 
only appears inferentially, if at all, that she yielded to 
his solicitation because of a promise of marriage, and 
upon her own testimony there seems to have been very 
little seductive art employed. There were a numberof 
witnesses who testified to illicit intercourse with the 
prosecutrix, but it was for the jury to say what weight 
their evidence was entitled to, and they seem to have 
given none. While we do not, and cannot, approve or 
commend the example of an eminent personage who 
is said “‘ to have sworn toa lie like a gentleman” to 
protect the reputation of a woman in higk social posi- 
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tion, we canuot condemn that sentiment which disin- 
clines honest and virtuous jurors to yield ready cred- 
euce to the testimony of men who expose their own 
immoral conduct in testifying willingly to their wicked 
intercourse with a frail woman whose virtue has been 
assgiled. N.C. Sup. Ct. State v. Ferguson. 


NEGLIGENCE — DEATH — CARRIERS. — By the death 
of a postal clerk in a collision occasioned by negli- 
gence, the railroad company incurs the statutory pen- 
alty. The deceased husband occupied as advantageous 
a position as a passenger, if he was not fact one. He 
certainly was not aniptruder. He was there by virtue 
of a contract made with the United States government 
for the transportation of the mails and postal clerks, 
and he was one of those clerks. The fact that the gov- 
ernment had contracted for his transportation along 
with the mails, to take charge thereof, did not make 
him any the less a passenger, nor diminish the duty 
which the defendant owed him to carry him safely. 
Privity of contract is non-essential in such cases. The 
case of Railroad Co. v. Price, 96 Penn. St. 256, is not 
at all analagous to the present one; for there a special 
statute controlled —a statute which excluded postal 
agents from the class designated as passengers. The 
same may be said of Price v. Railroad Co., 113 U. 8S. 
218, where the same statute was involved. Mo. Sup. 
t., Jan. 19, 1891. MecGoffin v. Missouri Pac. Ry. Co. 
Opinion by Sherwood, J. 


NUISANCE — OFFENSIVE BUSINESS — APPROACH OF 
POPULATION. — The defendants own and operate a re- 
finery where crude petroleum and its products are pre- 
pared for market.* There are four acres within the 
inclosure fronting on the Ohio river. The Pittsburgh 
and Western railroad passes in front of it, along the 
river’s edge. The Cleveland and Pittsburgh railroad 
runs upon the street directly in rear. The city of 
Allegheny, like its sister city, Pittsburgh, owes its 
growth and prosperity to the extent of its manufac- 
turing interests, and the river front is almost wholly 
given over to these great industries. The indictment 
charges that the defendants’ refinery is a public and 
common nuisance, because of the omission therefrom 
of certain noxious and offensive smells and vapors, and 
because the oil and gases stored and used therein are 
inflammable, explosive and dangerous. The jury, un- 
der the instructions of the court, found the defend- 
ants guilty, and the sentence which has been pro- 
nounced requires the abatement or destruction of a 
plant in which some $300,000 are said to be invested, 
and which gives employment to seventy-five men. The 
question before the jury was whether the business was 
anuisance. The decision of that question depended 
upon a knowledge of all the circumstances peculiar to 
the business—the place, its surroundings, and the em- 
ployment of the persons in the vicinity. While no one 
of these, nor all together, would justify the mainte- 
nance of a nuisance, they might be sufficient, and they 
certainly were competent evidence from which the 
jury might determine whether the defendants’ refinery 
was acommon nuisance at the place where it was lo- 
cated, and this was the question to be determined by 
the trial. They might make therefore, or contribute to 
make, a defense to the indictment trying. That such 
facts are proper for consideration and may make a de- 
fense has been long and well settled. Wood Nuis., 
§ 430. The same rule was applied in the State in Huck- 
enstine’s Appeal, 70 Penn. St. 102; and in Com. v. 

, 34 id. 275. The character of the business com- 
plained of must be determined in view of its own pe- 
culiar location and surroundings, and not by the appli- 
cation of any abstract principle. Wood v. Sutcliffe, 8 
Eng. L. & Eq. 221. In the case last cited Lord Cran- 
Worth referred to a case at nisi prius, in which he had 
instructed the jury to consider not only whether the 
quantity of smoke complained of would amount toa 








nuisance, considered abstractly, but ‘‘ whether it isa 
nuisance to a person living in Shields,’’ which was the 
name of the town in which the business was conducted. 
The right to pure air is, in one sense, an absolute one, 
for all persous have the right to life and health, and 
such a contamination of the air as is injurious to 
health cannot be justified; but in another sense it is 
relative, and depends upon one’s surroundings. Peo- 
ple who live in great cities that are sustained by manu- 
facturing enterprises must necessarily be subject to 
many annoyances and positive discomforts by reason 
of noise, dust, smoke and odors, more or less disagree- 
ble, produced by and resulting from the business that 
supports the city. They can only be relieved from 
them by going into the open country. The defendants 
had a right to have the character of their business de- 
termined in the light of all the surrounding circum- 
stances, including the character of Allegheny as a 
manufacturing city, and the manner of the use of the 
river front for manufacturing purposes. If, looked at 
in this way, it isa common nuisance, it should be re- 
moved; if not, it may be conducted without subject- 
ing the proprietors to the pecuniary loss which its re- 
moval would involve. Penn. Sup. Ct., Jan. 8, 1891. 
Commonwealth v. Miller. Opinion by Williams, J. 


——_>—___—_ 


THE NEW YORK STATE BAR ASSOCIATION. 


T. fourteenth annual report of the New York 

State Bar Association will be published and sent 
to members about the 15th of May next. It will equal 
in interest and importance all preceding reports. 
Among the matters of special interest, which it will 
contain, will be the address of Hon. Matthew Hale, 
president of the association, describing in an admir- 
able manner the history, influence, growth and mani-_ 
fest advantages of membership in the association. The 
annual oration of Hon. John W. Wise of Virginia, on 
‘* New Sources of Litigation, and the character of con- 
troversies which have arisen between electrical enter- 
prises,” will well repay the most careful study. The 
proceedings of the annual banquet, largest, most inter- 
esting and brilliant of any in the history of the asso- 
ciation, will be another attractive feature of the book. 
The report of the secretary, the treasurer, the execu- 
tive committee, the committee on legal biography, and 
other special committees, the debates on important 
legal questions, will add largely to the interest of the 
work. 

THE COMMITTEE. 
CAPITOL, ALBANY, April 16, 1891. 





CORRESPONDENCE. 


COMPELLING STIPULATION AS TO FACTS. 
Editor of the Albany Law Journal: 

Even though the suggestions contained in your is- 
sue of March 13, 1880, may not lead in this State to in- 
dependent intermediate appellate courts (as lately 
provided by Congress for United States courts) the in- 
crease of the judges in our Court of Appeals, with 
power to sit in parts is in the spirit of those sugges- 
tions and a great advance in legal administration 
without wrong to individuals or peril to important in- 
terests. 

But while this reform is of value in insuring the 
preservation and just and speedy operation of appeal, 
it is not the only reform needed. 

Passing the question of improved intermediate ap- 
pellate courts capable of finally disposing of the chief 
part of the business which might come to them, appeal 
is yet, usually, somewhere near the termination of an 
action, whereas there is also need of improvement near 
the beginning, and which would, we believe, cause the 
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settlement of many actions, and reduce the number of 
appeals, aud the labor of disposing of them, at least 
one-half. 

The proposition (in more or less crude outline) is 
this, that the Code of Practice shall require that after 
the respective parties to a suit shall have made their 
respective allegations concerning the controversy in 
written pleadings they shall be required to sign, by 
their respective counsel, a statement of such facts re- 
lating to the controversy as they respectively are will- 
ing to concede to be true, this statement to be served 
in the order of the pleadings, and in the time required 
for service of pleadings, a failure to admit any fact 
necessary to, but not controlling the disposition of the 
controversy to be visited at the termination of the ac- 
tion, if it appears proper, in a penalty in costs. In this 
manner, or a manner in some degree similar, a great 
mass of evidence concerning subsidiary and not con- 
trolling facts may be kept out of the case, the action 
at law simplified, its expense reduced, and a less tricky, 
more amicable aud speedy disposition of it insured. 

New York, April 10, 1891. G.8. P. 8. 


—_——______—_. 
NOTES. 

+ ies show you that criminals are not as bad as society 
sometimes thinks they are, I will give some illus- 
trations. While I was administering criminal law as 
a district judge of the United States, 1 talked to a 
number of men who were convicted of various crimes. 
After manifesting an interest in their welfare and 
showing some sympathy for them they nearly always 
softened. Now and then after being convicted and 
before sentencing them I allow them to go home to 
their families if they have any and spend a day or two 
at home on their promise to return, which is always 
kept. I can now remember that after being sentenced 
I trusted as many as six or eight men on their promise 
to do so to go unaccompanied to the penitentiary and 
report to the warden, giving them their mittimus. Not 
a@ mau who was thus trusted ever failed to keep his 
word. Of course I did not do this with all convicts. 
One man who went with his mittimus unaccompanied 
by a deputy and reported to the warden on his prom- 
ise to do so served out his term and came to Chicago. 
He called on me and I got him employment in one of 
the leading business houses of this city. For several 
years he has kept the books of the firm in a satisfac- 
tory manner. There is a great deal of heartlessness in 
dealing with crimiuals. They are arrested and ground 
through the courts. They get the impression that 
there is no hope for them. They think there is no one 
who cares what becomes of them and they get desper- 
ate. That impression remains when they are released. 

— Judge Gresham. 


It seems that in Manitoba they do not live exclus- 
ively on whale oil, blubber and tallow. The bill of 
fare of the first annual dinner of the bar of Manitoba 
has been sent us, and it not only sets forth the usual 
eatables and potables, but the following ingenious and 
appropriate quotations under the respective articles of 
food: 

Now, if you're ready, oysters dear, 
We can begin to feed.— Lewis Carroll. 

A quart of soup, and two pounds of potatoes, will enable 
you to pass the night without great impatience for your 
breakfast .—Lord Chesterfield. 

Then I waved the turtle soup enthusiastically round me.— 
Bah Ballads. 

Upon this dainty cod, 
How bravely I shall sup.—Hood. 
She that in wisdom never was so frail, 
To change the cod’s head for the salmon’s tail.—Othello. 


Chops and tomato sauce.— Pickwick. 





In fair round belly with good capon lin’d.— Seven Ages of 
Man. 


The partridge next his trencher.—Ben Jonson. 


What’s a joint of mutton or two in a whole Lent.—Ki 
Henry IV. ' 


A couple of short legged hens * * * and any pretty lit. 
tle tiny kickshaws, tell William cook.—JIbid. 


And then we murdered the bo’sun tight, 

And he much resembled pig; 

And we wittled free, did the cook and me, 

On the crew of the captain’s gig.-- Yarn of the Nancy Bel. 


Life is not worth living without an occasional taste of beef. 
—In Darkest Africa. ; 


But who tastes boiled or roast?—Herrick. 


The turkey and chine are done to a nicety, 
Liver and gizzard and all are there.—Ingoldsby. 


Let us drain the nectared bowl, 

Let us raise the song of soul 

To him, the god who loves so well 

The nectared bowl, the chural swe!l!— Moore, 


The curlew and the quail * * * extend 
Their taste unto the lower end 
Of thy glad table.—Herrick. 


Thou, the wild bird of the prairie.— Longfellow. 
Let the sky rain potatoes.—Merry Wives of Windsor. 


I had rather have a handful or two of dried peas.—Midsum- 
mer Night’s Dream. 


There is Simon the deacon hath pulse in store, 
Beans and lettuces fair to see.—Ingoldsby. 


Hot bag-puddings, and good apple-pyes.—Percy’s Reliques. 


I go and make the patties, and the puddings and the jellies, 
—W.S. Gilbert. 


Icrack my brains to find out tempting sauces, 
And raise fortifications in the pastry.— Massinger. 


Feast on, and I will meanwhile let thee know of all these 
things around us.—Keats. 


A broken cake with honey sweet.— Moore. 


All cates and dainties shall be stored there quickly on this 
feast night. Keats. 


I have a venturous fairy that shall seek 
The squirrel’s hoard, and bring the new nuts. 
— Midsummer Night's Dream. 


The paste of filberts for thy bread.—Herrick. 
The little boys * * * cut ripe walnuts in two.—Rabelais. 


Ripe apples drop about my head. 
The luscious clusters of the vine 
Upon my mouth do crush their wine.— Andrew Marvell. 


With China oranges and tarts.—Hudibras. 


Here, my good friends, these are singular good pears. —- 
Rabelais. 


He brings you figs.—Anthony and Cleopatra. 
The man in the moone drinkes clarret.—Tom of Bedlam. 
A tall-boy, brimfull of extravagant wine .— Rabelais. 


Send Pluto to the farthest tavern 
For the best wine that’s to be had.—Ibid. 


There was no lack of old Sherris sack 
Of Hippocras fine, or of Malmsey bright.—Ingoldsby. 


The port surpasses praise.—Tennyson. 

The evening also waned—and coffee came.— Byron. 
Coffee, which makes the politicians wise.—Pope. 
Make my coffee strong.— Mackey. 

A cup of coffee with Her Majesty.—Munchausen. 


Tobacco is of late times grown a Good fellow, and fallen 
from a Physitian to a Complement.—Peter Heylin, 1652. 


The world may wag at will, 
So I have my cigar.— Hood. 


But we wish people wouid stop sending us accounts 
of feasts after the event. 
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CURRENT TOPICS. 
HAT very estimable and honored citizen and 
’ excellent lawyer, Mr. Everett P. Wheeler, says, 
in another column, that we have evidently taken 
“a brief against John Bull and the Church of Eng- 
land.” No one would for a moment think of bring- 
ing such an accusation against Mr. Wheeler, and his 
concluding sentences seem to indicate that he has 


-taken a brief on the other side, and especially against 


the McKinley tariff. But we refuse to be dragged 
into a political discussion. Mr. Wheeler asks if we 
are ‘‘ not dealing with ancient history.” Although 
our recent remarks have been limited to the posi- 
tion of the bishops on the marriage relation, this 
question evidently pertains to something we may 
have dropped by the way on the equity of an estab- 
lished church supported in part by the compulsory 
contributions of dissenters. Mr. Wheeler is evi- 
dently pleading the statute of limitations for the 
church. He argues in effect, that the church hav- 
ing become enormously rich at the public expense 
in past years, it ought now to be credited with hav- 
ing discontinued its exactions. Its property is just 
as absolutely its own as that of Dr. Ecob’s church 
in Albany is its own, he says. So; but the latter 
was never in any part wrung from the public, nor 
from unwilling dissenters. It is necessary to deal 
with ancient history in considering the matter of 
ecclesiastical spoliation, just as one must deal with 
ancient history when he considers the title of the 
present possessors of the robber-castles on the Rhine 
or that of the tyrannic and plundering landlords of 
Ireland. But if we are to descend to modern his- 
tory, we know that dissenters were not relieved 
from the obligation to help to pay for the repair of 
the church buildings of the establishment until 1868, 
and perhaps Mr. Wheeler can point out the date 
when land in England got free of the burden of 
supporting the church. If he will do this, we will 
not stand on the phrase, which we may have some- 
time used, ‘‘ public taxation.” But ‘‘ the House of 
Lords would not dare to oppose the popular will,” 
says Mr. Wheeler. Is it so? How is it in the mat- 
ter of the ridiculous ecclesiastical dogma that a man 
shall not marry his deceased wife’s sister? The 
House of Commons, almost every year for many 
years past, by overwhelming majorities, have 
expressed the popular will to the contrary, and the 
House of Lords, by majorities sometimes less than 
the number of bishops entitled to sit there, have just 
as regularly defeated the popular will. On one occa- 
sion eleven bishops, and on another five, defeated 
this popular demand. It seems to be the popular 
will to-day that a husband shall not imprison his 
wife, but the bishops, it is said, are raising their 
hands in holy horror at the notion. What is the 
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present absorbing business of the bishops? Why, 
the Archbishop of Canterbury has just delivered 
himself of a decision of his court, too long for pub- 
lication in one number of the Law Times Reports, 
and continued in the next, in an action which 
has been pending against the Bishop of Lincoln for 
nearly two years, in regard to the legality of church 
rites and ceremonies — postures, and candles, and 
mixings, and rinsings, and crossings, and anthems. 
There seems to us to be very little of the ‘‘ apostoli- 
cal succession” about this. The apostles were 
engaged in very different strifes, and their conflicts 
were rather more serious. Probably St. Paul cared 
not a snap whether he stood at the north-east or the 
south-west corner of the communion table, even if 
the poor man had any to stand at, and St. Peter 
dwelt more on the Light of the World than on the 
question of wax tapers or tallow dips. These are 
the things which led us to say recently that in many 
points the English bishops are the most contempti- 
ble set of men on the face of the earth. We see 
nothing in Mr. Wheeler’s communication to change 
our opinion. We agree with the archbishop when 
he says, at the end of his judgment: ‘* The court 
has not only felt deeply the incongruity of minute 
questionings and disputations in great and sacred 
subjects, but desires to express its sense that time 
and attention are diverted thereby from the 
church’s real contest with evil and building up 
of good, both by those who give and by those 
who take offense unadvisedly in such matters.” 
The world of religion, of politics, of law, has 
moved past these blind conservatives, and left 
them little else to do, during the probably short 
remainder of their tenure, but to dispute over mint, 
annise and cumin, and to neglect the weightier 
claims of a vicious and discontented peasantry at 
home and a mass of ignorant heathen abroad. The 
superfluous iacome of one of these luxurious “ saints 
in lawn” for one year, springing from property of 
the church ‘‘ absolutely its own,” would convert, or 
at least enlighten, quite a number of heathen, and 
educate and elevate a good many of the lower class 
of society. 


There seems to be a popular misconception of the 
meaning of the word ‘‘ drawn,” in the ancient sen- 
tence of death for treason; and commonly the order 
of details is wrongly given, as ‘‘ hanged, drawn and 
quartered.” The popular notion is that drawing 
here was equivalent to evisceration, as the word is 
applied to poultry. In reality, the drawing was the 
first item of the punishment, and it meant the draw- 
ing of the offender on a hurdle to the place of exe- 
cution. In the ill-paved streets of ancient English 
towns this in itself must have been a considerable 
torture. The formof the sentence is given in Pike’s 
History of Crime, volume 1, page 226, as follows: 
‘The award of the court is, that for your treason, 
you be drawn, and hanged, and beheaded; that your 
heart and bowels and entrails, whence came your 
traitorous thoughts, be torn out, and burnt to ashes, 
and that the ashes be scattered to the winds; that 
your body be cut into four quarters; ”’ and then fol- 
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lowed directions for the exposure of the quarters 
and the head. The Commissioners of this State who 
recommended the substitution of electricity for hang- 
ing, state at page 28 of their report, that the sentence 
‘directed that the offender should be drawn on a 
hurdle to the place of execution, and there hanged 
by the neck, but not until dead; that he should be 
taken down again, and while alive his bowels should 
be taken out and burnt before his face,” ete. It will 
be seen that not only was the drawing to precede all 
the rest, and that it was sometimes explicitly a 
drawing on a hurdle to the place of execution, but 
that if it could be construed to mean evisceration, 
the subsequent uniform provision for evisceration 
would have been superfluous, The Century Dic- 
tionary impliedly shares the popular error by giving 
under ‘‘drawn,” in the sense of evisceration, a 
cross-reference to ‘‘hang.” It is not quite clear 
whether Shakespeare shared the error, for in 
**Much Ado about Nothing,” act iii, scene 1, he 
wrote: 
“Benedick. I have the tooth-ache. 
Don Pedro. Draw it. 


Ben. Hang it! 
Claudio. You must hang it first, and draw it afterwards.” 


Whether in the last speech he meant to state the 
usual or the reverse order of punishment is doubt- 
ful. But he gets the matter inextricably mixed in 
King John. Act ii, scene 1, he wrote: 
“ Drawn in the flattering table of her eye, 
Hang’d in the frowning wrinkle of her brow, 
And quarter’d in her heart! — he doth espy 
Himself Love's traitor. This is pity now. 
That hang’d and drawn and quarter’d, there should be 
In such a love so vile a lout as he.” 


It is surprising what incredible traditions of great 
lawyers are handed down, mainly through the news- 
papers, and swallowed by the community without a 
grimace. In the April Green Bag are two stories of 
Abraham Lincoln, neither of which will bear analy- 
sis. One is about a trial, before the late Judge 
David Davis, in which Lincoln, on cross-examina- 
tion, asked the prosecuting witness: ‘‘ Young man, 
is it customary in your village to get upon the wit- 
ness-stand and swear toa lie?” The judge asked 
if he had “any special reason for using that lan- 
guage;” Mr. Lincoln said he had; it was allowed 
against objection; the witness fainted, was carried 
out, the judge said, ‘‘ Mr. Clerk, call the next case; ” 
and that was all there was of it. This is too ridicu- 
lous for perpetuation. The other is about a case in 
which Edwin M. Stanton, ‘‘then one of the most 
prominent lawyers at the Ohio bar,” and Lin- 
coln were retained by separate defendants— 
there were nine in all, to be precise —and 
Stanton begged Lincoln’s client to take him 
away lest he should spoil the case by his pe- 
culiar appearance; but he wouldn’t; Stanton 
talked a ‘‘ full day,” and then introduced Lincoln, 
who ‘‘ made a speech of about one hundred words, 
and then sat down;” but ‘‘he presented an entirely 
new aspect of the case, and one which brought forth 
an issue which Stanton had entirely overlooked, or 
which he did not consider of any moment;” and 








the judge ruled that on Lincoln’s point the whole 
case hinged, and decided the case for the defendants 
upon it. This too we fear is too big a boo. Old 
Abe could say a great deal in small compass, but 
neither he nor any one else could manage to arguea 
case satisfactorily to himself and his client and con- 
vince the court in the space of a folio. Even the 
puffers of Aaron Burr always allowed that short 
man half an hour. Of course it is possible that 
Stanton, who was ‘‘no chump,” had so thoroughly 
argued the case that it needed only a short sugges- 
tion from Lincoln. But if true, it was a mean 
advantage for Old Abe to take of Stanton, who was 
six years his junior, and deserved more considera- 
tion. The trail of the newspaper reporter is over 
both these tales. They smack of the improbability 
which invests the story, told of several lawyers, of 
how counsel withered up a, bad witness by just fix- 
ing him with his glittering eye. Lawyers are not 
so awful as all this. 


The Albany Times in a recent article emphasizing 
all Alexander Hamilton’s faults, and alluding to 
none of his virtues or unrivalled public services, 
gives main credit to the press for counteracting 
Hamilton’s malign influence. The Times shoula 
recall the fact that Hamilton was the greatest cham- 
pion of freedom of the press that this country ever 
knew, as witness his immortal argument in Cros- 
well’s case, in which he demolished the old doc- 
trine that ‘‘the greater the truth the greater the 
libel,” which Andrew Hamilton had so seriously 
shaken nearly a century before. 


We have ascertained another right which the 
whining English husbands had until a recent period. 
The London Law Journal says: ‘‘Until the year 
1886 it was not until a wife became actually charge- 
able on the parish that a husband could be com- 
pelled to support his destitute wife. He could be 
punished for refusing or neglecting to furnish that 
support, as a rogue and vagabond, under the act of 
George IV, chapter 83, sections 3 and 4.” Howare 
‘*the pillars of the Constitution ” laid low one by 
one! 


Mr. George William Curtis, speaking at the Tri- 
bune’s recent celebration, said of the modern news- 
paper, that it is ‘‘ semper, ubique, omnibus.” This 
was a delicate compliment to the Mail and Express, 
and the efforts of its accomplished proprietor, Col. 
Shepard, to establish the Fifth avenue line of 
coaches. 


‘‘An independent and philosophic thinker ” writes 
to the Albany Times in favor of lynch law, and espe- 
cially in support of the New Orleans mob murders. 
He warns the grand jury not to put ‘‘ shackles” on 
the public. His name is Blood, and his teaching 
is bloody. 

The Albany Lawyers’ Dining Club is apparently 
entering on the long fast. It is announced that “it 
has eaten its last dinner for the season.” Now it 
will go at digesting. 
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NOTES OF CASES. 


N Com. v. Stevens, Massachusetts Supreme Judicial 
| Court, March 4, 1891, it was held that a master is 
not responsible for an illegal sale of intoxcating liquor 
to a minor by a clerk under an honest mistake as to 
the buyer’s age, although the master may have author- 
ized him to determine the age of customers from 
their appearance alone. The court said: ‘‘The 
question in this precise form has not before arisen, 
so far as we know. In several cases there has been 
a consideration of the inferences of agency, in mak- 
ing a particular sale, which may be drawn from a 
general employment to sell liquors in the defend- 
ant’s place of business, and the effect of such em- 
ployment in overcoming evidence tending to show 
that the defendant instructed his servant not to sell 
to minors, or in leading to the conclusion that such 
instruction, if given, was not given in good faith. 
But in these cases the question is not discussed 
whether the master would be criminally responsible 
for a sale made by a clerk to a minor by mistake, 
under the supposition that the minor was an adult, 
both master and servant intending in good faith 
that no sale should be made to a minor. Com. v. 
Rooks, 150 Mass. 59; Com. v. Houle, 147 id. 380; 
Com. v. Hayes, 145 id. 289. In the case now before 
us it was ruled that criminal responsibility on the 
part of the master exists in a case where the clerks 
were expected to determine the question of minor- 
ity simply from the appearance of the customer; 
but we cannot see that this particular method of 
determining the question of minority has any legal 
significance, except as bearing upon the good faith 
of the master or of the servant. If the clerks had 
been instructed not to be satisfied with the personal 
appearance of the customer, but in all cases to put 
adirect inquiry as to his age, or even to require 
further evidence, mistakes might nevertheless be 
made, although in such cases the clerks would still 
be carrying on the master’s business in the way pre- 
scribed by the master. If the clerks are permitted to 
be satisfied with a slight test, this indeed would be 
a proper subject for consideration in determining 
whether the instructions not to sell to minors were 
given and acted upon in good faith. But in the 
present case the instructions to the jury allowed 
them to convict the defendant, even though the 
jury should find that he had in good faith given 
instructions not to sell to minors, and though the 
clerk had in good faith endeavored and intended to 
follow those instructions, but had innocently made 
a mistake in judging of the purchaser’s age from 
her appearance. The question was not submitted 
to the jury to determine as a matter of fact whether 
the permitted mode of determining the age was a 
reasonable one or not, or whether it indicated bad 
faith or negligence on the part of the defendant in 
the mode of conducting his business. That might 
have been proper for their consideration, but it can- 
not be affirmed as a matter of law that the test was 
unreasonable, or thut it indicated bad faith or neg- 








ligence. The court cannot lay it down as a rule for 
the guidance of the jury that the master ought to 
require further evidence. In many cases, perhaps 
in most, a mere inspection of the purchaser might 
be sufficient. Com. v. Emmons, 98 Mass. 6. While 
a broader rule prevails in respect to a master’s civil 
responsibility for the acts of his servant or agent 
ordinarily, he is not held responsible criminally, 
unless he in some way participates in, countenances 
or approves the criminal act of his servant. Ordi- 
narily if a servant does a criminal act in opposition 
to the master’s will and against his orders, though 
by mistake, the master cannot be held criminally 
responsible. This rule is of general application, 
though subject to some real or apparent exceptions. 
Com. v. Nichols, 10 Metc. (Mass.) 259; Com. v. 
Wachendorf, 141 Mass. 270; Com. v. Briant, 142 id. 
463; Com. v. Stevenson, id. 466; Com. v. Hayes, 145 
id. 289, 295; State v. Smith, 10 R. I. 258; Anderson 
v. State, 22 Ohio St. 305. This rule has been held 
applicable to cases of sales to drunkards and slaves. 
Barnes v. State, 19 Conn. 398; State v. Dawson, 2 
Bay, 360; Hipp v. State, 5 Blackf. 149. * * * 
There are some criminal and some penal cases which 
perhaps may be deemed to be exceptions to the gen- 
eral rule. The usual illustrations are indictments 
for libel or nuisance, and informations and com- 
plaints for the breach of statutory regulations for 
securing public order; and it is obvious that in some 
of these instances criminal responsibility is imposed 
for carelessness or negligence on the part of the mas- 
ter. In Com. v. Morgan, 107 Mass. 199, 203, which 
was an indictment for libel, this court said: ‘Crim- 
inal responsibility on the part of the principal, for 
the act of his servant or agent in the course of his 
employment, implies some degree of moral guilt or 
delinquency, manifested either by direct participa- 
tion in or assent to the act, or by want of proper 
care and oversight, or other negligence in reference 
to the business which he has thus intrusted to 
another.’ See also Queen v. Holbrook, 3 Q. B. Div. 
60; 4 id. 42, involving a construction of the Eng- 
lish statute respecting libel. Several English cases 
of informations for penalties are collected in Smith 
on Master & Servant, 312 et seg., which have the 
appearance of trenching somewhat upon the general 
rule, unless fairly distinguishable upon the ground 
there stated, that they partake more of the nature 
of civil proceedings to recover a debt due to the 
crown. Foracase of public nuisance, where the 
master was held criminally responsible for his ser- 
vant’s acts, see Queen v. Stephens, L. R., 1 Q. B. 702. 
Without dwelling upon cases like these further than 
merely to show that they have not been overlooked, 
it does not appear to us necessary or reasonable to 
extend criminal responsibility for the act of a ser- 
vant so far as to include a case like the present. The 
servant himself is no doubt responsible because he 
has made a sale, however innocently, which the law 
forbade him to make. But if he reasonably and 
honestly believed the purchaser to be of adult age, 
and that the sale might Jawfully be made, his statu- 
tory guilt should not be imputed to the defendant. 
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for his own mistake, if the sale to the minor had 
been made by him, it seems to us to be carrying the 
doctrine of criminal responsibility for the act of 
another quite too far to convict him by reason of an 
honest mistake on the part of his clerk, provided 
the jury should find that the master sincerely and 
honestly intended that his instructions should be 
followed in good faith, an? that he was not negli- 
gent or careless in the selection of his clerks, or in 
the regulations and precautions which he prescribed 
for their guidance. See Mullins v. Collins, L. R., 9 
Q. B. 292, per Quain, J., and also per Blackburn, J.” 


In Dimmiti v. Kansas City, St. J. é C. B. R. Co., 
Supreme Court of Missouri, March 9, 1891, it was 
held that the Revised Statutes of Missouri of 1879, 
section 598, providing that when a common carrier 
receives property to be transferred from one place 
to another, within or without the State, or when it 
issues receipts or bills of lading in the State, it 
‘shall be liable for any loss, damage or injury to 
such property caused by its negligence or the negli- 
gence of any other common carrier, railroad or 
transportation company, to which such property 
may be delivered, or over whose line such property 
may pass,” and that the carrier issuing the receipt 
or bill of lading may recover the amount which it 
may be required to pay the owner of the property 
from the carrier whose negligence caused the loss or 
injury, is constitutional. The court said: ‘At the 
time of its enactment the taw was as well settled as 
now that a common carrier may contract to carry to 
a place beyond the terminus of his route, and 
thereby render himself liable as such for the whole 
distance, but that he is not required by law to trans- 
port beyond his own line, and therefore may stipu- 
late that he shall not be liable except for such loss 
or damage as may occur on his own route. While 
there was a universal consensus of opinion upon 
these propositions, there was a diversity of opinion 
as to what should be evidence of a contract for 
through carriage when no special contract was 
made. The English and the courts of some of the 
States holding that where a common carrier takes 
into his care a parcel directed to a particular place, 
and does not by positive agreement limit his 
responsibility to a part only of the distance, it is 
prima facie evidence of an undertaking on his part 
to carry that parcel to the place to which it is 
directed, ‘although such place was beyond the ter- 
minus of his own route.’ Laws. Carr., § 239. The 
majority of the American courts however holding 
‘that when a carrier receives goods marked for a 
particular destination beyond the route for which 
he professes tu carry, and beyond the terminus of 
his road, he is only bound to transport and deliver 
them according to the established usage of his busi- 
ness, and is not liable for losses beyond his own 
line.’ Id., § 240. In 1870 this court, in the case of 
Coates v. Express Co., 45 Mo. 238, adopted what may 
be called the ‘American doctrine’ on this subject, 
quoting with approval the language following of 


Prof. Parsons, formulating the rule: ‘ The prevail- 











‘ing rule in this country may now be said to cast 


upon the carrier no responsibility as carrier beyond 
his own route, unless the usage of the business or of 
the carrier, or his conduct or language, show that 
he takes the parcel as carrier for the whole route,’ 
2 Pars. Cont. (7th ed.) 227. This ruling was fol- 
lowed in Snider v. Express Co., 63 Mo. 376, decided 
in 1876. The consideration given by the Supreme 
Court to this question, and the conclusion reached 
by it so recently before this enactment, when taken 
in connection with the terms employed in the stat- 
ute itself, leaves little room for doubt that the pur- 
pose of the Legislature was to prescribe a definite 
rule of liability for negligence of a common carrier 
in harmony with what has been denominated the 
‘English rule’ upon the subject, whereby such car- 
rier, when he receives a parcel to be transported to 
a place beyond the terminus of his route, is to be 
held liable as such to the place of destination, in the 
absence of a specific contract to carry such parcel 
only to the terminus of his own route, or limiting 
his liability to loss or damage occurring on his own 
route. The enactment as thus construed becomes a 
rule of evidence’ by which to determine what the 
contract of the carrier is in the absence of a specific 
one in a given case, operates with no undue hard- 
ship upon the carrier, and is violative of none of his 
rights, constitutional or otherwise. By its provis- 
ions the act of acceptance by a common carrier of 
property to be transferred toa place beyond the ter- 
minus of its route is evidence of a contract to carry 
such property to the place of its destination. The 
act of issuing a receipt or bill of lading for property 
to be transferred to a place beyond the terminus of 
the route of a common carrier is evidence of a con- 
tract by such carrier to carry such property to the 
place of its destination. This prima facie case the 
statute makes for the plaintiff on the facts stated. 
In order to defeat it, the defendant must show that 
by specific agreement it only contracted to carry the 
property to the terminus of its own line, or what is 
equivalent, that there was a specific agreement that 
it was to be liable only for loss or damage occurring 
on its own line.” 


—_—__+-—____ 


CORPORATIONS—ULTRA VIRES— LEASE OF 
RAILROAD — ESTOPPEL. 


UNITED STATES SUPREME COURT, MARCH 2, 1891. 


CENTRAL TRANSPORTATION Co. V. PULLMAN’S PALACE 
CaR Co. 

A corporation chartered “for the transportation of passen- 
gers in railroad cars, constructed and to be owned by the 
said company,” under certain patents, and empowered to 
enter into contracts with other corporations ‘‘ for the 
leasing or hiring and transfer to them” of their railway 
cars and other personal property, leased similar, for 
ninety-nine years, to another corporation, all its property, 
including its cars, and patents, and all contracts with rail- 
road companies for the hire of its cars, and agreed that 
while the lease was in force it would not engage in the 
business of manufacturing and using or hiring cars. Held, 
that the lease was void as ultra vires, and because it was 
an abandonment by the lessor of its duty to the public, 
and performance by the lessor and use by the lessee does 
not work an estoppel. 
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N error to the Circuit Court of the United States for | 


the Eastern District of Pennsylvania. 

This was av action of covenant, brought September 
21, 1886, by the Central Transportation Company, a 
corporation of Pennsylvania, against Pullman’s Palace 
Car Company, a corporation of Illinois, to recover the 
sum of $198,000, due for the last three-quarters of the 
year ending July 1, 1886, according to the terms of an 
indenture of lease from the plaintiff of all its personal 
property to the defendant, dated February 17, 1870, and 
set forth in full in the declaration. 


J. G. Johnson, for plaintiff in error. 


Edward 8S. Jsham and Wayne MacVeagh, for defend- 
ant in error. 


Gray, J. The principal defense in this case, duly 
made by the defendant, by formal plea, as well as by 
objection to the plaintiff's evidence, and sustained by 
the Circuit Court, was that the indenture of lease sued 
on was void in law, because beyond the powers of each 
of the corporations by and between whom it was made. 

(Omitting a preliminary question of practice.] 

Upon the authority and the duty of a corporation to 
exercise the powers granted to it by the Legislature, 
and those only, and upon the invalidity of any con- 
tract, made beyond those powers, or providing for their 
disuse or alienation, there is no occasion to refer to 
decisions of other courts, because the judgments of 
this court, especially those delivered within the last 
twelve years by the late Mr. Justice Miller, afford sat- 
isfactory guides and ample illustrations. 

The earliest case in this court which touches the sub- 
ject is Railroad Co. v. Winans, decided at December 
term, 1854, in which a railroad corporation unsuccess- 
fully tried to escape liability for an unlicensed use of 
the plaintiff's patent in cars run over its road, upon the 
ground that the cars were constructed, owned and 
used by another corporation under a contract with the 
defendant. Mr. Justice Campbell, delivering judg- 
ment, said: ‘‘Important franchises were conferred 
upon the corporation to enable it to provide the facili- 
ties to communication and intercourse required for the 
public convenience. Corporate management and con- 
trol over these were prescribed, and corporate responsi- 
bility for their insufficiency provided, as a remunera- 
tion to the community for their grant. The corpora- 
tion cannot absolve itself from the performance of its 
obligations, without the consent of the Legislature.” 
17 How. 30, 39. 

In Pearce v. Railroad Co., at December term, 1858, 
it was adjudged that two corporations, chartered by 
the State of Indiana to construct and manage distinct, 
though connecting, railroads, had no power to consoli- 
date themselves into one corporation, or to establish a. 
connecting steamboat line on the Ohio river, and there- 
fore were not liable to be sued upon a promissory note 
which they had given in payment for a steamboat. 
The same justice, in delivering the opinion of the 
court, stated the reasons for the decision as follows: 
“The rights, duties and obligations of the defendants 
are defined in the acts of the Legislature of Indiana 
under which they were organized, and reference must 
be had to these, to ascertain the validity of their con- 
tracts. They empower the defendants, respectively, 
to do all that was necessary to construct and put in 
operation a railroad between the cities which are named 
in the acts of incorporation. There was no authority 
of law to consolidate these corporations, and to place 
both under the same management, or to subject the 
capital of the one to answer for the liabilities of the 
other; and so the courts of Indiana have determined. 
But, in addition to that act of illegality, the managers 
of these corporations established a steamboat line to 
Tun in connection with the railroads, and thereby di- 
verted their capital from the objects contemplated by 


. 





their charters, aud exposed it to perils for which they 
afforded no sanction. Now, persons dealing with the 
managers of a corporation must take notice of the lim- 
itations imposed upon their authority by the act of in- 
corporation. Their powers are conceded in cousidera- 
tion of the advantage the public is to receive from 
their discreet and intelligent employment, and the 
public have an interest that neither the managers nor 
stockholders of the corporations shall transcend their 
authority.”” 21 How. 441-443. 

In Zabriskie v. Railroad Co., at December term, 1859, 
this court, again speaking by the same justice, while 
affirming and acting on the principle that a corporation 
may be bound by the conduct and representatious of 
its directors in “ those cases in which a corporation acts 
within the range of its general authority, but fails to 
comply with some formality or regulation which it 
should not have ueglected, but which it has chosen to 
disregard,” took the precaution to observe: ‘* This 
principle does not impugn the doctrine that a corpora- 
tion cannot vary from the object of its creation, and 
that persons dealing with a company must take notice 
of whatever is contained in the law of their organiza- 
tion. This doctrine has been constantly affirmed in 
this court.’’ 23 How. 381, 398. 

In Thomas v. Railroad Co., 101 U. 8. 71, decided at 
October term, 1879, it was adjudged that a lease for 
twenty years by a railroad corporation of its railroad, 
rolling stock and franchises, in consideration of being 
paid one-half of the gross sums collected from the op- 
eration of the road by the lessees during the term, and 
reserving to the lessor a right to terminate the lease 
and retake possession of the road at any time, paying 
to the lessees the value of the unexpired term, was 
void; and that the corporation, upon terminating the 
lease and resuming possession when the lessees had 
been in possession five years, and the accounts of the 
parties for those years had been adjusted and paid, 
was not liable to an action by the lessees to recover 
the value of the unexpired term; and Mr. Justice 
Miller, in the course of delivering judgment, said: 
‘The authority to make this lease is placed by counsel 
primarily in the following language of the thirteenth 
section of the company’s charter: ‘That it shall be 
lawful for the said company, at any time during the 
continuance of its charter, to make coutracts and en- 
gagements with any corporation, or with individuals, 
for the transporting or conveying any kinds of goods, 
produce, merchandise, freight, or passengers, and to 
enforce the fulfillment of such contracts.’ This is no 
more than saying: ‘ You may do the business of carry- 
ing goods and passengers, and may make contracts for 
doing that business. Such contracts you may make 
with any other corporation or with individuals.’ No 
doubt a contract by which the goods, received from 
railroad or other carrying companies, should be carried 
over the road of this company, or by which goods or 
passengers from this road should be carried by other 
railroads, whether connecting immediately with them 
or not, are within this power, and are probably the 
main object of the clause. But it is impossible, under 
any sound rule of construction, to fiud in the language 
used a permission to sell, lease or transfer to others 
the entire road, and the rights and franchises of the 
corporation. To do so is to deprive the company of 
the power of making those contracts which this clause 
confers, and of performing the duties which it im- 
plies.”’ Id. 80. ‘*The authority to build a railroad, 
and to contract for carrying passengers and goods over 
it and other roads, is uo authority to lease it, and with 
the lease to part with all its powers to another com- 
pany or to individuals.’’ Id. 81. ‘* The powers of cor- 
porations organized under legislative statutes are such, 
and such only, as those statutes confer. Conceding 
the rule applicable to all statutes, that what is fairly 
implied is as much granted as what is expressed, it re- 
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mains that the charter of a corporation is the measure 
of its powers, and that the enumeration of these pow- 
ers implies the exclusion of all others."’ Id. 82. ** There 
is another principle of equal importance, and equally 
conclusive against the validity of this contract, which, 
if not coming exactly within the doctrine of ultra vires 
as we have just discussed it, shows very clearly that 
the railroad company was without the power to make 
such a contract. That principle is that where a corpo- 
ration, like a railroad company, has granted to it by 
charter a franchise intended in large measure to be 
exercised forthe public good, the due performance of 
those functions being the consideration of the public 
grant, any contract which disables the corporation 
from performing those functions, which undertakes, 
without the consent of the State, to transfer to others 
the rights and powers conferred by the charter, and to 
relieve the grantees of the burden which it imposes, is 
a violation of the contract with the State, and is void, 
as against public policy.’”’ Id. 83. It was also held in 
that case that the lease was not made valid by a subse- 
quent act of the Legislature, regulating the rates of 
fares. and freights to be charged by ‘‘ the directors, 
lessees or agents of said railroad,’’ the court saying: 
“It is not by such an incidental use of the word 
* lessees,’ in an effort to make sure that all who collected 
fares should be bound by the law, that a contract unau- 
thorized by the charter, and forbidden by public policy, 
is to be made valid, and ratified by the State.”’ Id. 85. 

In Branch v. Jesup, Mr. Justice Bradley, delivering 
judgment, said: ‘‘Generally the power to sell and 
dispose has reference only to transactions in the ordi- 
nary course of business incident to a railroad company ; 
and does not extend to the sale of the railroad itself, or 
of the franchises connected therewith. Outlying lands, 
not needed for railroad uses, may be sold. Machinery 
and other personal property may be sold. But the 
road and franchises are generally inalienable; and they 
are 80, not only because they are acquired by legisla- 
tive grant, or in the exercise of special authority 
given, for the specific purposes of the incorporating 
act, but because they are essential to the fulfillment of 
those purposes; and it would bea dereliction of the 
duty owed by the corporation to the State and to the 
public to part with them.” And a lease from onerail- 
road corporation to another was upheld in that case, 
only because the lessor had by its charter express au- 
thority, not only to purchase, hold and convey prop- 
erty, real and personal, and to connect its road with 
any other road, but also to incorporate its stock with 
that of any other company, which, it was observed, 
“contemplates not only the possible transfer of the 
railroad and its franchises to another company, but 
even the extinguishment of the corporation itself, and 
its absorption into a different organization. The 
greater power of alienating or extinguishing all its 
franchises, including its own being and existence, con- 
tains the lesser power of alienating its road, and the 
franchises incident thereto, and necessary to its opera- 
tion. Its power of alienation and sale extends to a 
class of subjects to which it does not ordinarily ap- 
ply.” 106 U. S. 468, 478, 479. 

In Pennsylvania R. Co. v. St. Louis, etc., R. Co., the 
same principles were reaffirmed; and the court, again 
speaking through Mr. Justice Miller, after referring to 
some of the previous decisions on the subject in this 
and other courts, stated, ‘‘as the just result of these 
cases and on sound principle, that unless specially au- 
thorized by its charter, or aided by some other legisla- 
tive action, a railroad company cannot, by lease or 
apy other contract, turn over to another company, for 
a long period of time, its road and all its appurte- 
nances, the use of its franchises, and the exercise of its 
powers; nor can any other railroad company, without 
similar authority, make a contract to receive and ope- 
rate such road, franchises and property of the first cor- 








poration; and that such a contract is not among the 
ordinary powers of a railroad company, and is not to 
be presumed from the usual grant of powers in a rail- 
road charter.” In that case it was held that a lease for 
ninety-nine years of a railroad in Illinois and Indiana 
from a railroad corporation of Illinois to a railroad 
corporation of Indiana, whose road connected with the 
road leased, was within the authority conferred on the 
lessor by the statute of Illinois, which empowered all 
railroad corporations of that State to make ‘“ con- 
tracts and arrangements with each other, and with 
railroad corporations of other States, for leasing or 
running their roads, or any part thereof;’’ yet was 
unlawful and void, because beyond the authority con- 
ferred upon the lessee by the statute of Indiana, em- 
powering any railroad corporation of that State, whose 
road connected with a railroad in an adjoining State, 

“to make such contracts and agreements with avy 
such road constructed in an adjoining State, for the 
transportation of freight and passengers, or for the use 
of its said road, as to the board of directors may seem 
proper,”’ the court saying that it could not “ see in this 
provision any authority to make contracts beyond 
those which relate to forwarding by one company the 
passengers and freight of another, on terms to be 
agreed on, and possibly for the use of the road of one 
company in running the cars of the other over it to 
its destination without breaking bulk.” 118 U. 8S. 290, 

309, 312, 630. In another case, decided about the same 
time, the same justice, in delivering an opinion by. 
which a corporation was held to be liable for a tort 

done by its agents in the course of its business and of 

their employment, although in excess of its powers, 

observed: “The question of the liability of corpora- 

tions on contracts which the law does not authorize 

them to make, and which are wholly beyond the scope 

of their powers, is governed by a different principle. 

Here the party dealing with the corporation is under 

no obligation to enter into the contract. No force or 
restraint or fraud is practiced on him. The powers of 
these corporations are matters of public law, open to 

his examination, and he may and must judge for him- 

self as to the power of the corporation to bind itself 

by the proposed agreement.”’ Salt Lake City v. Hollis- 

ter, 118 U. S. 256, 263. 

In Willamette Woolen Manuf’g Co. v. Bank of British 
Columbia, 119 U. 8S. 191, cited for the plaintiff, a corpo- 
ration chartered “for the purpose of creating and im- 
proving water-power and privileges,’’ and authorized 
to bring water from a river, was also expressly author- 
ized by its charter to “‘ use, rent or sell” “ the exolu- 
sive right tothe hydraulic power and privileges created 
by the water” so takeu, and for that reason only was 
held by this court, speaking by the same justice, to 
have the power to mortgage such right, power and 
privileges. In Green Bay & M. R. Co. v. Union Steam- 
boat Co., 107 U. 8. 98, and in Pittsburgh, etc., Ry. Co. v. 
Keokuk & H. Bridge Co., 181 id. 371, 384, the general 
doctrine of ultra vires, as established by earlier decis- 
ions, was affirmed; and arailroad corporation was held 
to have the power, for the purpose of securing a con- 
tinuous line of transportation of which its road formed 
part, to make a contract with a steamboat company, or 
with acompany chartered to construct a railway bridge 
or viaduct, because the charter of the particular rail- 
road corporation, read in connection with the general 
laws applicable to it, clearly manifested the intention 
of the Legislature to confer upon it that power. 

In Oregon Ry,., ete., Co. v. Oregonian Ry. Co., 130 U. 
8. 1, it was held that a general law of ‘Oregon, author- 
izing companies to organize themselves by written ar- 
ticles of association filed with the secretary of State 
for “any lawful enterprise, business, pursuit or occu- 
pation” specified in the articles, including “ making 
or constructing any railroad,”’ and “ to purchase, pos- 
sess and dispose of such real and personal property a8 
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may be necessary and convenient to carry into effect 
the object of the incorporation,” did not authorize a 
railroad corporation to be incorporated, either for leas- 
ing its railroad to another corporation, or for taking 
leases from other corporatious of their roads, although 
these objects were included in its articles of associa- 
tion; and therefore that without further and express 
authority from the Legislature, a lease for ninety-six 
years from one railroad corporation of its whole road 
and franchises to another such corporation was utterly 
yoid, and would not sustain an action by the lessor 
against the lessee to recover the rent stipulated in the 
lease. It wasalso held in that case, in accordance with 
the decision in Thomas v. Railroad Co., that no author- 
ity to make such a lease could be implied from a special 
act passed by the Oregon Legislature before the lease, 
granting to the plaintiff corporation rights, privileges 
aud easements, for wharves, stations and tracks, in 
certain public grounds and streets; with a proviso that 
said corporation “‘ or its assigns ’’ should have no power 
to sell, convey or assign the rights so granted to any 
person or corporation, save only with and as part of its 
railway; and the reasons for so holding appear in the 
following extracts from the opinion of the court, de- 
livered by Mr. Justice Miller: ‘‘One of the most im- 
portant powers with which a corporation can be in- 
vested is the right to sell out its whole property, to- 
gether with the franchises under which it is operated, 
or the authority to lease its property for a long term of 
years. In the case of a railroad company, these privi- 
leges, next to the right to build and operate its railroad, 
would be the most important which could be given it, 
and this idea would impress itself upon the Legislature. 
Naturally we would look for the authority to do these 
things in some express provision of law. We would 
suppose that if the Legislature saw fit to confer such 
rights, it would do so in terms which could not be 
misunderstuod. To infer, on the contrary, that it 
either intended to confer them or to recognize that 
they already existed, by the simple use of the word 
‘assigns,’ a very loose and indetinite term, isa stretch 
of the power of the court ih making implications which 
we do not feel to be justified.” 130 U.S. 30. “The 
object of the Legislature in making the proviso to that 
statute was to make sure that the grant given to the 
Oregonian Company of ‘terminal facilities,’ as they 
are called, with the right to wharves, depots and access 
tothe river for the use of the road, should never be 
separated by sale, assignment or otherwise from the 
road itself, and that into whosesoever hands the road 
went should also go the rights, powers and privileges 
conveyed by the grant.’’ 130 U.S. 32. It was further 
held that a provision of the general laws of Oregon, 
authorizing any corporation, by a vote of a majority of 
its stockholders, to dissolve itself, and thereupon to 
settle its business, dispose of its property and divide 
its capital stock, did not confer upon it any authority 

while continuing in existence, to dispose of by convey- 
auce or lease its road and its corporate powers and 
franchises. 130 U. S. 34, 35. 

The clear result of these decisions may be summed 
up thus: The charter of a corporation, read in the 
light of any general laws which are applicable, is the 
measure of its powers, and the enumeration of those 
powers implies the exclasion of all others not fairly 
incidental. All contracts made by a corporation be- 
yond the scope of those powers are unlawful and void, 
and no action can be maintained upon them in the 
courts, aud this upon three distinct grounds: The ob- 
ligation of every one contracting with a corporation to 
take notice of the legal limits of its powers; the inter- 
est of the stockholders, not to be subjected to risks 
which they have never undertaken; and, aboveall, the 
interest of the public that the corporation shall not 
transcend the powers conferred upon it by law. A 
corporation cannot, without the assent of the Legisla- 








ture, transfer its franchise to another corporation, and 
abnegate the performance of the duties to the public, 
imposed upon it by its charter as the consideration for 
the grant of its franchise. Neither the grant of a 
franchise to transport passengers, nor a general author- 
ity to sell and dispose of property, empowers the 
grantee, while it contines to exist as a corporation, to 
sell or to lease its entire property and franchise to an- 
other corporation. These principles apply equally to 
companies incorporated by special charter from the 
Legislature, and to those formed by articles of associ- 
ation under general laws. 

By a familiar rule, every public grant of property, or 
of privileges or franchises, if ambiguous, is to be con- 
strued against the grantee, and in favor of the public; 
because an intention, on the part of the government, 
to grant to private persons, or to a particular corpora- 
tion, property or rights in which the whole public is 
interested, cannot be presumed, unless unequivocally 
expressed or necessarily to be implied in the terms of 
the grant; and because the grant is supposed to be 
made at the solicitation of the grantee, and to be drawn 
up by him or by his agents, and therefore the words 
used are to be treated as those of the grantee; and this 
rule of construction is a wholesome safeguard of the 
interests of the public against any attempt of the 
grantee, by the insertion of ambiguous language, to 
take what could not be obtained iu clear aud express 
terms. Charles River Bridge v. Warren Bridge, 11 Pet. 
420, 544-548; Railroad Co. v. Litchfield, 23 How. 66, 88, 
89; Slidell v. Grandjean, 111 U. 8. 412, 437, 438. This 
rule applies with peculiar force to articles of associa- 
tion, which are framed under general laws, and which 
are a substitute for a legislative charter, and assume 
and define the powers of the corporation by the mere 
act of the associates, without any supervision of the 
Legislature or of any public authority. Oregon Ry., 
etc., Co. v. Oregonian Ry. Co., 1380 U. 8. 26. 

In the case at bar, the plaintiff was originally incor- 
porated for twenty years from December 26, 1862, with 
a capital stock of $200,000, by articles of association, 
called a certificate or charter, under general laws of 
Pennsylvania. It is not without significance that those 
laws required its stock, property and affairs to be man- 
aged by a board of directors, a majority of whom 
should be stockholders therein, and citizens of the 
State; and forbade it to use any part of its capital 
stock in the purchase of stock in any other corpora- 
tion. Those laws related to manufacturiug companies 
only. But the purpose of its incorporation, as stated 
in that charter, was ‘‘ the transportation of passengers 
in railroad cars constructed and to be owned by the 
said company ” under certain patents. And, as appears 
by the recitals in the indenture sued on, the plaintiff 
carried on the business of manufacturing sleeping-cars 
under its patents and of hiring or letting those cars to 
railroad companies by written contracts, receiving a 
revenue from the sale of berths and accommodations 
to passengers. 

The validity of the plaintiff's incorporation, as well 
as its power to make that indenture however depends 
not solely upon the original charter and the general 
laws under which it came into existence, but mainly 
upon a special act of the Legislature of Pennsylvania 
of February 9, 1870. By this act the validity of the 
charter for the object therein named was clearly recog- 
nized; the charter was extended for ninety-nine years, 
nearly five-fold the period for which the corporation 
was or could have been formed under the general laws; 
and the corporation was expressly empowered to double 
its capital stock, and ‘‘to enter into contracts with 
corporations of this or any other State for the leasing 
or hiring and transfer to them, or any of them,” of its 
‘‘railway cars and other personal property.’’ The 
plaintiff therefore was not an ordinary manufactaring 
corporation, such as might, like a partnership, or an 
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individual engaged in manufactures, sell or lease all its 
property to another corporation. Ardesco Oil Co. v. 
North American Oil, eic., Co., 66 Peun. St. 375; Tread- 
well v. Manufacturing Co., 7 Gray, 393. But the pur- 
pose of its incorporation, as defined in its charter, and 
recognized and confirmed by the Legislature, being the 
transportation of passengers, the plaintiff exercised a 
public employment and was charged with the duty of 
accommodating the public in the line of that employ- 
ment, exactly corresponding to the duty which a rail- 
road corporation or a steamboat company, as a carrier 
of passengers, owes to the public, independently of 
possessing any right of eminent domain. The public 
nature of that duty was not affected by the fact that 
it was to be performed by means of cars constructed 
and of patent-rights owned by the corporation, and 
over roads owned by others. The plaintiff was not a 
strictly private, but a quasi public corporation; and it 
must be so treated as regards the validity of any at- 
tempt on its part to absolve itself from the perform- 
ance of those duties to the public, the performance of 
which by the corporation itself was the remaneration 
that it was required by law to make to the public in 
return for the grant of its franchise. Pickard v. Car 
Co., 117 U. 8. 34; Railroad Co. v. Winans, 17 How. 30, 
39; Railroad Co. v. Lockwood, 17 Wall. 357; Liverpoo? 
& G. W. Steam Co. v. Phenix Ins. Co., 129 U. S. 397. 

The evident purpose of the Legislature, in passing 
the statute of 1870, was to enable the plaintiff the bet- 
ter to perform its duties to the public, by prolonging 
its existence, doubling its capital and confirming, if 
not enlarging, its powers. An intention that it should 
immediately abdicate those powers, and cease to per- 
form those duties, is so inconsistent with that purpose 
that it cannot be implied, without much clearer ex- 
pressions of the legislative will looking toward that 
end than are to be found in this statute. The provis- 
ion of this statute, by which the plaintiff is empowered 
to contract with other corporations ‘* for the leasing or 
hiring and transfer to them, or any of them,” of its 
‘‘railway cars and other personal property,’’ is fully 
satisfied by construing it as confirming the plaintiffs 
right to do as it had been doing, to “‘ lease’ or “ hire” 
(which are equivalent words) to other corporations in 
the regular course of its business, and to “‘ transfer” 
under such leasing or hiring its ‘ railway cars,” and 
‘‘other personal property,’’ either connected with the 
cars, or at least of the same general nature of tangible 
property. It can hardly be stretched to warrant the 
plaintiff in making to a single corporation an absolute 
transfer, or a long lease, of ull that might be compre- 
hended in the words “personal property’”’ in their 
widest sense, including not only goods and chattels, 
but moneys, credits and rights of action. In any view, 
it would be inconsistent alike with the main purpose 
of the statute, and with the uniform course of decision 
in this court, to construe these words as autborizing 
the plaintiff to deprive itself, either absolutely, or for 
a long period of time, of the right to exercise the fran- 
chise granted to it by the Legislature for the accom- 
modation of the public. 

By the contract between these parties, as expressed 
in the indenture sued on, are transferred all cars al- 
ready constructed, all existing contracts with railroad 
companies for running cars, all existing patent-rights 
under which other cars might be constructed, and all 
other personal property, moneys, credits and rights of 
action of the plaintiff. But after the cars and the rail- 
road contracts may have ceased to exist, and after all 
those patent-rights must have expired, the indenture 
is still to continue in force for the full term of ninety- 
nine years, unless sooner terminated as therein pro- 
vided. In addition to all this, the plaintiff covenants, 
in the most express and positive terms, never to ‘‘en- 
gage in the business of manufacturing, using or hiring 
sleeping-cars’’ while the indenture remains in force. 











Tn short, the plaintiff not only parts with all its means 
of carrying on the business, and of performing the 
duty for which it had been chartered, of transporting 
passengers and making and letting cars to transport 
them in, but it undertakes to transfer, for ninety-nine 
years, nearly co-extensive with the duration of its own 
corporate existence, the whole conduct of its business, 
and the performance of all its public duties, to another 
corporation; and to continne in existence, during that 
period, for no other purpose than that of receiving, 
from time to time, from the other corporation the stip- 
ulated rent or compensation, and of making dividends 
out of the moneys so received. Considering the long 
term of the indenture, the perishable nature of the 
property transferred, the large sums to be paid quar- 
terly by the defendant by way of compensation, its as- 
sumption of the plaintiff's debts, and the frank avowal, 
in the indenture itself, of the intention of the two cor- 
porations to prevent competition and to create a mo- 
nopoly, there can be no doubt that the chief considera- 
tion for the sums to be paid by the defendant was the 
plaintiff's covenant not to engage in the business of 
manufacturing, using or hiring sleeping-cars; and that 
the real purpose of the transaction was, under the 
guise of a lease of personal property, to transfer to the 
defendant nearly the whole corporate franchise of the 
plaintiff, and to continue the plaintiff's existence for 
the single purpose of receiving compensation for not 
performing its duties. The necessary conclusion from 
these premises is that the contract sued on was unlaw- 
ful and void, because it was beyond the powers con- 
ferred upon the plaintiff by the Legislature, and be- 
cause it involved an abandonment by the plaintiff of 
its duty to the public. 

There is strong ground also for holding that the con- 
tract between the parties is void, because in unreason- 
able restraint of trade, and therefore contrary to pub- 
lic policy. Of the cases cited by the plaintiff upon this 
point, those which have most resemblance to the pres- 
ent case are quite distinguishable. A covenant by the 
assignor of letters-pateut for an invention that he will 
not himself make, use or sell the patented article is 
undoubtedly valid, because the act of Congress which 
creates the monopoly expressly authorizes it to be as- 
signed asa whole. R. S., §§ 4884, 4898; Gayler v. Wilder, 
10 How. 477, 494; Morse Co. v. Morse, 103 Mass. 73. But 
this plaintiff's transfer and covenant, as we have seen, 
cover much more than patent-rights, and are to con- 
tinue in force long after the patent-rights assigned 
must have expired. Upon the sale of a secret process, 
a covenant, express or implied, that the seller will not 
use the process himself or communicate it to any other 
person, is lawful, because the process must be kept 
secret in order to be of any value, and the public bas 
no interest in the question by whom itis used. Fowle 
v. Park, 131 U. 8. 88, 97; Vickery v. Welch, 19 Pick. 
523, 527; Peabody v. Norfolk, 98 Mass. 452, 460. A con- 
tract of a carrier, whether an individual or a corpora- 
tion, not to carry passengers or goods over a particular 
route, may be reasonable and valid. Pierce v. Fuller, 
8 Mass. 223; Palmer v. Stebbins, 3 Pick. 188; Leslie v. 
Lorillard, 110 N. Y. 519. But a contract by whicha 
corporation, chartered to perform the duties of a com- 
mon carrier, or any other duties to the public, agrees 
that it will not perform those duties at all any where, 
for ninety-nine years, is clearly unreasonable and void. 
Navigation Co. v. Winsor, 20 Wall. 64; Gibbs v. Gas 
Co., 130 U. 8. 396, 408-410. This case strikingly illus- 
trates several of the obvious considerations for hold- 
ing contracts in restraint of trade to-be unreasonable 
and void, as compactly and forcibly stated by Mr. 
Justice Morton in the leading case of Alger v. Thacher: 
“They tend to deprive the public of the services of 
men in the employments and capacities in which they 
may be most useful to the community as well as them- 
selves.’ ‘‘They prevent competition and enhance 
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prices.” “They expose the public to all the evils of 
monopoly. And this especially is applicable to 
wealthy companies and ,large corporations, who have 
the means, unless restrained by law, to exclude rivalry, 
monopolize busiuess, and engross the market.”’ 19 
Pick. 51, 54. But this objection, as applied to the facts 
of this case, so closely connects itself with the objec- 
tion more distinctly pleaded, and already dis- 
eussed at length, that it requires no further sepa- 
rate consideration. The contract sued on being 
clearly beyond the powers of the plaintiff corpo- 
ration, it is unnecessary to determine whether it is 
also ultra vires of the defendant because, in order to 
bind either party, it must be within the corporate 
powers of both. Thomas v. Railroad Co., Pennsylvania 
R. Co. v. St. Louis, etc., R. Co., and Oregon Ry., etc., 
Co. v. Oregonian Ry. Co., above cited. 

It was argued in behalf of the plaintiff, that even if 
the contract sued on was void, because ultra vires and 
against public policy, yet that having been fully per- 
formed on the part of the plaintiff, and the benefits of 
it received by the defendant, for the period covered 
by the declaration, the defendant was estopped to set 
up the invalidity of the contract as a defense to this 
action to recover the compensation agreed on for that 
period. But this argument, though sustained by de- 
cisions in some of the States, finds no support in the 
judgments of this court. The passages cited by the 
plaintiff from Railway Co. v. McCarthy, 96 U. S. 258, 
267,and San Antonio v. Mehaffy, id. 312, 315, are no 
more than a passing remark that ‘‘the doctrine of 
ultra vires, when invoked for or against a corporation, 
should not be allowed to prevail when it would defeat 
the ends of justice or work a legal wrong,”’ and a repe- 
tition, in substance, of the same remark, adding, “if 
such a result can be avoided.” 

In Thomas v. Railroad Co., already cited, Mr. Jus- 
tice Miller, while admitting in genera] terms that ‘‘in 
many instances, where an invalid contract, which the 
party to it might have avoided or refused to perform, 
has been fully performed on both sides, whereby 
money has been paid or property changed hands, the 
courts have refused to sustain an action for the prop- 
erty or the money so transferred,”’ and that ‘‘ the exe- 
cuted dealings of corporations must be allowed to 
stand for and against both parties when the plainest 
rules of good faithjrequire it,’’ yet in the same con- 
nection, and in the most emphatic words, said that in 
the case before the court, of a contract forbidden by 
public policy and beyond the powers of the defendant 
corporation, it was its legal duty, a duty both to its 
stockholders and to the public, to rescind and abandon 
the contract at the earliest moment, and the perform- 
ance of that duty, though delayed for several years, 
was a rightful act when done, and could give the other 
party no right of action; and that to hold otherwise 
would be “‘ to hold that any act performed in execut- 
ing a void contract makes all its parts valid, and that 
the more that is done under a contract forbidden by 
law the stronger is the claim to its enforcement by the 
courts.” 101 U. 8. 86. 

In an earlier part of the same opinion, and again in 
Oregon Ry., etc., Co. v. Oregonian Ry. Co., he referred 
with approval to the decision of the House of Lords in 
Iron Co. v. Riche, L. R., 7 H. L. 653, by which, as he 
observed, ‘‘ the broad doctrine was established that a 
contract not within the scope of the powers conferred 
on the corporation cannot be made valid by the assent 
of every one of the shareholders, nor can it by any par- 
tial performance become the foundation of a right of 
action.” 101 U. S. 83; 130 id. 22. 

In Union Trust Co. v. Illinois Midland Ry. Co., 117 
U. S. 434, after one railroad corporation had purchased 
of two others their connecting railroads and their 
franchises, a receiver had been appointed of all its 
property, including the three railroads, and, under the 





direction of the court, and without objection by any 
of the parties interested, had for years administered 
the whole as a unit, and incurred expenses and issued 
certificates accordingly. It was held that the holders 
of bunds secured by mortgage of one of the purchased 
railroads could not, for want of affirmative legislative 
authority for the sale and purchase of that road, claim 
a priority of lien upon it as against the holders of cer- 
tificates issued by the receiver for necessary and 
proper expenses of the whole line; and this court, as 
declared in its opinion delivered by Mr. Justice Blatch- 
ford, rested this conclusion “on the priaciple that 
non-action on the part of the bondholders and their 
trustee, which allowed the court and the receivers to 
go on during the entire litigation, contracting debts in 
respect to the whole line operated as a unit, and ad- 
ministering the property as one, under circumstances 
where, as shown, it was and is impossible to separate 
the interests, as to expenditures and benefits, in re- 
spect to the matters now questioned, and where im- 
portant rights have accrued on the faith of the unity 
of the interests, amounts to such acquiescence as 
should operate as an estoppel.’”’ 117 U.S. 468, 469. The 
court, in that case, in no way maintained any suit on 
the contract supposed to be unlawful; but simply re- 
fused to set it aside at the demand of parties, by rea- 
son of whose silence and omission to seasonably inter- 
pose any objection, it had been acted upon as valid 
throughout a long course of judicial proceedings. 

The distinction is clearly brought out in Pennsyl- 
vania R. Co. v. St. Louis, etc., R. Co., above cited, in 
which it was argued, substantially as in the present 
case, that, although the contract of lease might be void, 
so that no action could originally have been main- 
tained upon it, yet there had been for years such per- 
formance of it, in the use, possession and control by 
the defendants of the plaintiff's road and franchise, 
that they could not now be permitted to repudiate or 
abandon it; and that the case came within that class 
in which it had been held that, where a contract has 
been so far executed that property has passed and 
rights have been acquired under it, the courts will not 
disturb the possession of such property or compel res- 
titution of money received under such a contract. In 
answering that objection, Mr. Justice Miller, speaking 
for the court, said: ‘‘ Undoubtedly there are such de- 
cisions in courts of high authority, and there is such a 
principle, very sound in its application to appropriate 
cases. But we understand the rule in such cases to 
stand upon the broad ground that the contract itself 
is void, and that neither what has been done under it, 
nor the action of the court, can infuse any vitality into 
it. Looking at the case as one where the parties have 
so far acted under such a contract that they cannot be 
restored to their original condition, the court inquires 
if relief can be given independently of the contract, or 
whether it will refuse to interfere as the matter 
stands.’’ And whether, in the case then before the 
court, the lessee might be liable to the lessor, as on a 
quantum meruit, for the use of its road, was not de- 
cided, because not presented. 118 U. S. 316-318. 

In Salt Lake City v. Hollister, above cited, it was said 
that, in cases of contracts upon which corporations 
could not be sued because they were w/tra vires, *‘ the 
courts have gone a long way to enable parties, who had 
parted with property or money on the faith of such 
contracts, to obtain justice by recovery of the property 
or the money specifically, or as money had and re- 
ceived to the plaintiffs use.” 118 U. S. 263. The true 
ground of relief in such cases is clearly shown in a line 
of opinions, two of which were cited by Mr. Justice 
Miller in support of the proposition just quoted, in 
which municipal corporations, having received money 
or property, under contracts so far beyond their powers 
as not to be capable of being enforced or sued on accord- 
ing to their terms, have been held, while not liable to pay 
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according to the contracts, to be bound to account for 
the money or property which they had received. 

Thus, in Hitchcock v. Galveston, 96 U. S. 341, 350, 
where a city was sued for damages for putting an end 
to a contract with the plaintiffs for the improvement 
of its sidewalks, the only invalid part of which was its 
promise to pay in bonds, which it was beyond its pow- 
ers to issue, it was decided that the invalidity of that 
promise was no reason why the city should not pay for 
the benefits which it had received from the plaintiffs’ 
performance of the contract, Mr. Justice Strong, in be- 
half of the court, saying: “It matters not that the 
promise was to pay ina manner not authorized by law. 
If payments cunnot be made in bonds, because their 
issue is ultra vires, it would be sanctioning rank injus- 
tice to hold that payment need not be made at all.” 

So in Louisiana v. Wood, 102 U. 8. 294, 299, a city, 
which had received money for bonds issued by it with- 
out authority and at an illegal rate of interest and 
purchased by the plaintiff, was held liable, not on any 
contract of purchase, nor on any express contract 
whatever, but on a contract implied from its receipt of 
the money, Chief Justice Waite saying: ‘** There was 
no actual sale of bonds, because there were no valid 
bonds to sell. There was nv express contract of bor- 
rowing and lending, and consequently no express con- 
tract to pay any rate of interest at all. The only con- 
tract actually entered into is the one the law implies 
from what was done, to-wit, that the city would, on 
demand, return the money paid to it by mistake, and, 
as the money was got under a form of obligation which 
was apparently good, that interest should be paid at 
the legal rate from the time the obligation was denied. 
That contract the plaintiffs seek to enforce in this ac- 
tion, and‘no other.” 

Again, in Parkersburg v. Brown, 106 U. 8. 487, 503, 
where individuals, in consideration of bonds issued to 
them by acity for «a purpose beyond its powers, exe- 
cuted to the city a trust-deed, in the nature of a mort- 
gage, to secure the payment of the bonds and interest, 
it was held that the bonds could not be enforced 
against the city, but that the mortgagors had a right 
to reclaim the property and todemand an account of 
the city; and Mr. Justice Blatchford, in delivering 
judgment, said: ‘*‘The enforcement of such right is 
not in affirmance of the illegal contract, but is in dis- 
affirmance of it, and seeks to prevent the city from re- 
taining the benefit which it has derived from the un- 
lawful act. There was no illegality in the mere put- 
ting of the property by the O’Briens [the mortgagors] 
in the hands of the city. To deny a remedy to re- 
claim it is to give effect to the illegal contract. The 
illegality of that contract does not arise from any 
moral turpitude. The property was transferred under 
a contract which was merely malum prohibitum, and 
where the city was the principal offender. In such a 
case, the party receiving may be made to refund to the 
person from whom it has received property for the un- 
authorized purpose, the value of that which it has actu- 
ally received.’’ The case of Chapman v. Douglas Co., 
n which the opinion was delivered by Mr. Justice Mat- 
thews, is to the same effect. 107 U. S. 348,355. In 
Pitisburgh, etc., R. Co. v. Keokuk & H. Bridge Co. it 
was stated, as the result of the previous cases in this 
court, that “a contract made by a corporation, which 
is unlawful and void because beyond the scope of its 
corporate powers, does not, by being carried into exe- 
cution, become lawful and valid, but the proper 
remedy of the party aggrieved is by disaffirming the 
contract, and suing to recover, as on a quantum meruit, 
the value of what the defendant has actually received 
the benefit of.” 131 U. S. 371, 389. 

The view which this court has taken of the question 
presented by this branch of the case, and the only 
view which appears to us consistent with legal princi- 
ples, is as follows: A contract of a corporation, which 





is ultra vires, in the proper sense, that is to say, out- 
side the object of its creation as defined in the law of 
its organization, and therefore beyond the powers con. 
ferred upon it by the Legislature, is not voidable only, 
but wholly void, and of no legal effect. The objection 
to the contract is not merely that the corporation 
ought not to have made it, but that it could not make 
it. The contract cannot be ratified by either party, 
because it could not have been authorized by either, 
No performance on either side can give the unlawful 
contract any validity, or be the foundation of any 
right of action upon it. When a corporation is acting 
within the general scope of the powers conferred upon 
it by the Legislature, the corporation, as well as per. 
sons contracting with it, may be estopped to deny that 
it has complied with the legal formalities, which are 
prerequisites to its existence or to its action, because 
such requisites might in fact have been complied with. 
But when the contract is beyond the powers conferred 
upon it by existing laws, neither the corporation, nor 
the other party to the contract, can be estopped, by 
assenting to it, or by acting upon it, to show that it 
was prohibited by those laws. The doctrine of the 
common law, by which a tenant of real estate is estop- 
ped to deny his landlord’s title, has never been con- 
sidered by this court as applicable to leases by railroad 
corporations of their roads and franchises. It cer- 
tainly has no bearing upon the question whether this 
defendant may set up that the lease sued on, which is 
not of real estate, but of personal property, and which 
includes, as inseparable from the other property trans- 
ferred, the inalienable franchise of the plaintiff, is un- 
lawful and void, for want of legal capacity in the 
plaintiff to make it. A contract ulira vires being un- 
lawful and void, not because it is in itself immoral, 
but because the corporation, by the law of its crea- 
tion, is incapable of making it, the courts, while refus- 
ing to maintain any action upon the unlawful contract, 
have always striven to do justice between the parties, 
so far as could be done consistently with adherence to 
law, by permitting property or money, parted with on 
the faith of the unlawful contract, to be recovered 
back or compensation to be made for it. In such case 
however the action is not maintained upon the unlaw- 
ful contract, nor according to its terms; but onan im- 
plied contract of the defendant to return, or, failing to 
do that, to make compensation for property or money 
which it has no right to retain. To maintain such an 
action is not to affirm, but to disaffirm, the unlawful 
contract. The ground and the limits of the rule con- 
cerning the remedy, in the case of a contract ultra vires, 
which has been partly performed, and under which 
property has passed, can bardly be summed up better 
than they were by Mr. Justice Miller in a passage 
already quoted, where he said that the rule “ stands 
upon the broad ground that the contract itself is void, 
and that nothing which has been done under it, nor 
the action of the court, can infuse any vitality into it;” 
and that, ** where the parties have so far acted under 
such a contract that they cannot be restored to their 
original condition, the court inquires if relief can be 
given independently of the contract, or whether it will 
refuse to interfere as the matter stands.” /ennsyl- 
vania R. Co. v. St. Louis, etc., R. Co., 118 U.S. 317. 
Whether this plaintiff could maintain any action 
against this defendant, in the nature of a quantum 
meruit, or otherwise, independently of the contract, 
need not be considered, because it is not presented by 
this record, and has not been argued. This action, ac- 
cording to the declaration and the evidence, was 
brought and prosecuted for the single purpose of re- 
covering sums which the defendant had agreed to pay 
by the unlawful contract, and which, for the reasons 
and upon the authorities above stated, the defendant 
is not liable for. Judgment affirmed. 
Browy, J., took no part. 
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WILL— FUNERAL EXPENSES. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
MARCH 3, 1891. 


IN RE REYNOLDs. 


A devise of a building, ‘‘ including all the furniture and per- 
sonal property in and upon the same or in any manner 
connected therewith,” does not pass title to money and 
securities contained in a safe in the building, where there 
is a residuary clause in the will. 

Adonation of $250, made by an executor to his testator’s 
commandery for parading at the funeral, is not a proper 
charge against the estate, where it does not appear that 
the commandery required the payment of that sum or any 
other, as a condition of their participation in the fue 
neral. 


PPEAL from a judgment of the Supreme Court en- 
tered on an order affirming a decree of the Surro- 
gate’s Court of Monroe county. 

The record presents the proceedings had upon the 
final judicial settlement of the accounts of Mortimer 
F. Reynolds, as executor of the last will and testament 
of Abelard Reynolds, deceased. 


Theodore Bacon, for appellant. 
Spencer Clinton, for respondent. 


PARKER, J. The testator’s office was in the building 
devised to his son by the third subdivision of the will. 
Connected with it was 2 vault, and within the vault a 
safe, in which money and securities were kept. When 
he died, a bank-book, certain securities of different 
kinds, and money were there. These the appellant 
contends passed to him under such subdivision by 
which the testator devised to him, subject toa charge, 
the ‘Arcade, * * * including all the furniture and 
personal property in and upon the same, or in any 
manner connected therewith;’’ and he challenges the 
determination of the Surrogate’s Court that a proper 
coustruction of the will limits the bequest to such per- 
sonal property, in addition to furniture, as properly 
belongs to and was employed by the testator in the 
use which he made of the building devised. Our at- 
tention has not been called to any authority in this 
State which can be made serviceable in determining 
the question presented; but in England, and in several 
States in this country, the courts have had under con- 
sideration the rule which should guide the court in de- 
termining whether general words following an enum- 
eration of articles in a bequest should be limited to 
things of the same general character as those enumer- 
ated, or be given the most enlarged meaning of which 
they are capable. Appellant’s counsel calls special at- 
tention to Campbell v. Prescott and Hotham v. Sutton, 
15 Ves. 500 and 319. In Campbell’s Case, the court re- 
fers with approval to the observation of Lord Mans- 
field that the word “ effects"’ is equivalent to “ prop- 
erty,” or “‘ worldly substance.”” And in Hotham’s Case, 
the words “‘ other effects,’’ in the connection: in which 
they were there used, were held not to be restricted 
to things of the same kind as those specially enumer- 
ated. In the first case the general words following an 
enumeration occurred in a residuary disposition, and 
in such cases the settled rule is that they will be given 
the broadest and most comprehensive meaning of 
which they are susceptible, in order to prevent intes- 
tacy as to any portion of the testator’s estate. In the 
latter case the testatrix, having two sons and a daugh- 
ter, B. C. and D., bequeathed for their benefit a sum 
in consols, and gave all the residue of her personal es- 
tate to her youngest children, C. and D. On thesame 
day she executed a codicil, and revoked so much of her 
Wiil as related to the bequest to her son C. of a share 
of her “plate, linen, household goods and other effects 





(money excepted),’’ and gave the whole thereof to her 
daughter. It was held that the words ‘‘and other ef- 
fects” were not restrained by the prior terms to arti- 
cles ejusdem generis, and therefore the revocation ex- 
tended to the general residuary personal estate. Lord 
Eldon, in delivering the opinion of the court, declared 
the doctrine to be settled that the words “ ‘other ef- 
fects’ in general mean ‘effects ejusdem generis,’*’ but 
held the rule not applicable to the case under consid- 
eration, because the exception made it apparent that 
the testatrix did not so understand it. He said: 
** Money cannot be represented as ejusdem generis with 
plate, linen and household goods. The express excep- 
tion of money out of the ‘ other effects’ shows her un- 
derstanding that it would have passed by those words; 
that express words were required to exclude it; and 
by force of the exclusion in the excepted articles she 
says she thought that the words of her bequest would 
carry things not ejusdem generis.” In Swinfen v. 
Swinfen, 29 Beav. 207, the will recited: “I give to 
Mrs. Swinfen, my son's widow, all my estate at Swin- 
fen, or thereto adjoining; also all furniture and other 
movable goods here.”’ It did not contain a residuary 
clause. And it was held that the general words were 
not restricted to things ejusdem generis; and therefore 
the live-stock and implements of husbandry on the 
lands, as well as money in the house, at testator’s 
death, passed to the legatee. In Mitchell v. Mitchell, 5 
Madd. 69, the bequest was of “all and singular his 
plate, linen, china, household goods and furniture 
and effects that he should die possessed of.’’ The court 
said that while the words “furniture and effects’’ are 
frequently used in a restricted sense, meaning goods 
and movables, the fact that the word “ furniture’’ was 
preceded by the word “and,” and ‘“ effects,”’ followed 
by the phrase “that he should die possessed of,”’ leads 
to the conclusion that it was used in a more enlarged 
sense, and embraced all his personal estate. In Flem- 
ing v. Burrows, 1 Russ. 276, the bequest was to testa- 
tor’s son of ‘‘my furniture, plate, books and live- 
stock, or what else I may then be possessed of at my 
decease.’’ It was followed by a few specific bequests, 
and the question was whether the general residue of 
the testator’s personal property passed to the son. It 
was urged that the word ‘‘then’’ was evidently writ- 
ten by mistake instead of ‘‘there;” that it should be 
read as intended; and if that be done, the bequest, 
having reference to locality, must be treated as specific 
and not general. The court did not agree with such 
contention, and held that it disposed of the entire per- 
sonal estate, remarking in the course of the opinion 
that the instrument contains no residuary clause, un- 
less the words “ or what else I may then be possessed 
of at my decease ”’ are to be so construed. In Re Scar- 
borough, 30 L. J. Prob. 85, the bequest was of ‘‘all my 
personal effects, and every thing of every kind that I 
now have or may have at the timeof my decease in my 
apartments at the above-named 13 Plaistow Grove 
West, or elsewhere.’’ Upon the application for letters 
of administration a doubt was suggested whether the 
personal estate of testatrix, not in her apartments in 
Plaistow Grove or other apartments, was embraced in 
the bequest, or passed to the next of kin, because as to 
it she died intestate. It was held that the words “or 
elsewhere ”’ referred not to the locality of apartments, 
but to the effects of deceased, and disposed of all the 
personal estate. In Taubenhan v. Dung, 125 Ill. 524, 
the bequest to the devisee and legatee named in the 
will wasas follows: “Also $3,000 in money to be paid 
to her by my executor; also all the loose property in, 
on and around the homestead consisting of one cow, 
two hogs, and a lot of wood, and all other property of 
every kind.’”’ The testator owned other promissory 
notes for money loaned. It was held that as to them 
he did not die intestate; that they passed to the legatee 
under the will. In Mahoney v. Donovan, 14 Ir. Ch. 
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262, 388, a bequest of ‘“‘all my right and title to my 
property iu the town of R., namely, my dwelling-house 
and household furniture, and all things therein, espe- 
cially my car-horse and covered side cars,”’ was held to 
pass bank-notes kuown by the testator to be in the 
house at the time the will was made. The master of 
the rolls, in the course of his opinion, said: ‘ It is also 
to be observed that there is no residuary clause in this 
will; and the court is disinclined to put sach a con- 
struction on a will as will lead to an intestacy as to 
part of the property.” 

We have now referred to the cases cited by the 
learned counsel for the appellant in support of his con- 
tention, and it will be observed that in every case ex- 
cepting Hotham v. Sutton and Mitchell v. Mitchell, in 
which the court held that the general words preceding 
or following enumerated articles should not be limited 
to things ejusdem generis, they either occurred in a 
general bequest of the whole of testator’s estate, in a 
residuary clause, or the will did not contain a residu- 
ary disposition. With the exceptions thus noted, it 
seems to be a settled rule of construction that when 
certain things named are followed by a phrase which 
need not, but might be, construed to include other 
things, it will be confined to articles of the same gen- 
eral character as those enumerated. Johnson v. Gross, 
128 Mass. 434; Dole v. Johnson, 3 Allen, 364; Spark’s 
Appeal, 89 Penn. St. 148. Hotham v. Sution, supra, 
recognizes and asserts this rule of construction, but 
held it not applicable there because of an exception 
which manifested that the testator thought other- 
wise. In Jarman Wills, 760, after considering various 
English decisions in which it was held that general 
words would not be limited to things ejusdem generis, 
the author said: ‘It is to be observed however that 
in all the preceding cases there was no other bequest 
capable of operating on the general residue of the tes- 
tator’s personal estate, if the clause in question did 
not. Where there is such a bequest, it supplies an ar- 
gument of no inconsiderable weight in favor of the re- 
stricted construction which is there recommended by 
the anxiety always felt to give to a will such a con- 
struction as will render every part of it sensible, con- 
sistent and effective.’’ He alludes in that connection 
to Woolcomd vy. Woolcomb, 3 P. Wms. 112 (Cox’s ed.), 
where the testator bequeathed to his wife “all the 
furniture of his parsonage house, and all his plate, 
household goods and other goods (except books and 
papers), and all his stock within doors and without, 
and all his corn, wood and other goods belonging to his 
parsonage house,”’ and gave the residue of his personal 
estate to J.S. The question was whether ready money, 
cash and bonds would pass to the wife. The court re- 
fused to give to the general words their broad mean- 
ing, but restricted them to goods ejusdem generis, in- 
asmuch asa different construction would operate to 
frustrate the bequest of the residue. Applying then, 
the rule of construction deducible from the authori- 
ties, it may be conceded, that if there were no residu- 
ary clause in the will, so that as to the money and se- 
curities of the amount and value of $12,000 Abelard 
Reynolds would have died intestate unless it should 
be held to have passed by the bequest, the words, 
*‘and personal property in and upon the same, or in 
any mauner connected therewith,” would be given 
the most comprehensive meaning of which they are 
susceptible for the purpose of preventing intestacy as 
to a portion of the estate. But there is a residuary 
clause. In the fifth provision the testator says: ‘I 
give, devise and bequeath all thw rest, residue and re- 
mainder of my estate, both real and personal, * * * 
in trust to sell and dispose of the same, and convert 
the whole into money, or into good and safe securi- 
ties,’ and after directing that out of the proceeds there 
should be paid to Sophia C. Strong and Mortimer F. 
Reynolds, each, such sum as, added to their respective 





a 
advancements, will place them on au equality with the 
advancement_made to Clara L. Amsden, he directed 
that the remainder be divided equally between his two 
granddaughters. A case is therefore presented which 
requires the general words in the bequest to Mortimer 
F. Reynolds to be limited to things ejusdem generis, 
Such must be deemed to have been the intention of 
the testator. Indeed it is difficult to conceive that he 
could bave intended otherwise, in view of the fact that 
it would have substantially resulted in a disappoint- 
ment of the residuary disposition. Iu the second sub. 
division of the will the testator bequeaths to his wife, 
for use during her life, ‘‘all household furniture, 
goods, carriages, harness and all other personal prop- 
erty other than money, choses in action and securities, 
which shall be in or upon the premises at my said 
homestead, or habitually kept there at the time of my 
decease.”’ And the appellant insists that the omission 
to make a similar exception of “ meney, choses in ac- 
tion and securities ’’ in the third subdivision must be 
taken as an indication of his intention to give to the 
words “‘persunal property ’’ therein their most com- 
prehensive meaning. That fact is not controlling, but 
is a circumstance to be considered in connection with 
the whole will in the effort to so construe it as to give 
effect to the intention of the testator; and our conclu- 
sion in that regard is in accord with the result reached 
by the learned surrogate. 

The refusal to credit the executor with the sum of 
$250 donated to a commandery of which testator was 
a member for parading at the funeral was not error. 
No reason is offered for this attempted charge against 
the estate. It does not appear that such sum, or any 
other, was required as a condition of participation on 
the part of the commandery. It was a mere gratuity 
on the part of the executor, which he then or subse- 
quently concluded to permit the residuary legatees te 
assume. 

The judgment should be affirmed. 

All concur, 





NEGOTIABLE INSTRUMENT—DIVERSION— 
SURETY. 


NEW YORK COURT OF APPEALS, MARCH 10, 1891. 


BENJAMIN V. ROGERS. 


A note for $4,000 was signed by a surety for the purpose of 
enabling the principal maker to borrow that amount from 
the payee. The note was payable to the payee or bearer, 
and the surety added the words “ as surety ’’ to his signa- 
ture. The principal maker gave the note to plaintiff upon 
payment of $2,000 cash, and the release of an old debt of 
$2,000, informing plaintiff at the time for what purpose 
the note was given, and that the payee refused to make 
the loan, and that he had no right to divert it from that 
purpose. Held, that plaintiff, not being an innocent 
holder, could not enforce the note as against the surety. 


PPEAL from Supreme Court, General Term, 
Fourth Department. 


M. M. Waters, for appellant. 
L. B. Kern, for respondent. 


EarRu, J. This action was commenced about the lst 
of December, 1886, to recover upon a promissory note, 
of which the following is a copy: ‘‘ $4,000. Jointly 
and severally we promise to pay Nellie Petit, or bearer, 
$4,000, with use, one year from date, value received. 
Dated January 5, 1880. Leman Calkins. Calvin L. 
Hathaway, Hiram Crandall, as surety.’”” The note was 
made by Calkins as principal, and the other two mak- 
ers simply signed it for his accommodation. Crandall 
died in August, 1881, and Hathaway in 1885, and it is 
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inferable that Calkins was pecuniarily irresponsible 
for some time before the plaintiff commenced this 
action. The note was made and signed by the accom- 
modation makers to enable Calkins to borrow $4,000 
of Nellie Petit, the payee therein named. She lived 
at Syracuse, and Calkins took the note to her, and she 
rejected it and refused to loan any money upon it. 
Two or three days after the date of the note he went 
with the note to the plaintiff, and told him that he 
had a note for $4,000, which was made for the special 
purpose of borrowing $4,000 from Nellie Petit, of Syra- 
cuse, and that that arrangement had fallen through, 
he having seen her, and she having refused to take the 
note. He then said, ‘‘ Benjamin, wont you take the 
note?’? and Benjamin said, ‘‘I haven’t got as much 
money as that, but if you will take these past-due 
notes which I hold against you I will let you have part 
money, and turn out the rest on those notes.”’ Calkins 
then said: ‘“‘ Benjamin, neither Crandall nor Hatha- 
way know any thing about this, and I have no right to 
use the mote in that way. It was got up for the special 
purpose of raising $4,000 of Nellie Petit, and I have 
no right tu use it, and if I let it go on that considera- 
tion I will take it up in sixty days myself, or I will get 
Nellie Petit to take it again, and neither Crandall nor 
Hathaway will know any thing about it.””. The plain- 
tiff then took the note, and advanced thereon about 
$2,000 in cash, and surrendered to Calkins his own past- 
due notes for the balance. The money advanced and 
the notes surrendered amounted to just $4,000, and it 
was arranged between the plaintiff and Calkins at the 
time he took the note that he should conceal the own- 
ership thereof from Crandall and Hathaway, on the 
promise by Calkins that he would take it up in sixty 
days, or get Nellie Petit to take it; and the plaintiff 
held the note until January, 1886, without receiving 
any interest thereon, and without ever disclosing to 
Crandall or Hathaway or Crandall’s executor that he 
held it; and the note was for the first time brought to 
the knowledge of the defendant by the plaintiff on the 
4th day of January, 1886, when he demanded the pay- 
ment thereof. These facts as to what took place when 
the plaintiff took the note were undisputed. They 
were proved by the plaintiff's admissions made in the 
presence of three persous who were called as witnesses 
for the defendant, and at the close of the evidence the 
trial judge directed a verdict for the plaintiff for the 
full amount of the note aud the interest thereon, and 
refused to submit the facts to the jury upon the re- 
quest of defendant’s counsel. 

* One of the defenses set up in the answer is the di- 
version of the note from the purpose for which it was 
made, and we think that defense ought to have pre- 
vailed. Crandall signed the note for the accommoda- 
tion of Calkins, and he appears on the face of the paper 
to bea mere surety. There is no claim that he had 
any benefit whatever from the note, or that his rela- 
tion thereto was different from what it appears to be 
on the face thereof. There can be no doubt, that if 
the plaintiff bad taken this note without any notice of 
the special purpose for which it was made, he would 
have been a bona fide holder for value in such a sense 
that he could recover thereon. But an accommoda- 
tion maker of a note, or one who becomes surety upon 
a note, has aright to determine for himself what use 
shall be made of the note which he signs. He may 
impose material or immaterial conditions and terms, 
and no person, as against him, can get title to the note 
who takes it with full knowledge, in violation of the 
terms and conditions imposed upon it by him. Here 
the plaintiff was informed that Calkins had no right, 
as against the accommodation makers, to negotiate 
this note to him, and that it was made for the special 
Purpose of borrowing money from the payee therein 
named. It cannot be said that this limitation was en- 
tirely immaterial even. Calkins was a business man, 








and Crandall may have been willing to sign this note 
to enable him to raise money to be used in his busi- 
ness, while unwilling to sign it if it was to be used to 
pay an antecedent debt. There may have been some- 
thing in his relations with Miss Petit that made it 
more desirable to him that she should hold the note 
rather than some other person. He is long since dead 
and cannot explain why it was that he was willing to 
sign the note for the special purpose named, and for 
no other purpose. Suffice it to say that he did make it 
for that purpose, and so the plaintiff was notified at 
the time he took it. As to him therefore the note 
never had any inception, and there can be no recovery 
against his executor; aud we believe that no authority 
can be found, either in this country or in England, 
where it has been held that a plaintiff can recover un- 
der such circumstances. The authorities cited by the 
General Term (10 N. Y. Supp. 777), and by the counsel 
for the plaintiff, are cases where paper was diverted, 
and the person to whom it was negotiated had no 
knowledge of the diversion. We have examined all 
these authorities and many others, and none of them 
are applicable to the precise state of facts existing 
here. We will notice afew of the authorities which 
appear to lean most strongly in favor of the plaintiff's 
contention. 

In Jackson v. Bank, 42 N. J. Law, 177, an accommo- 
dation note was given with the understanding that the 
payee was to deposit it temporarily as collateral secu- 
rity for a loan to be made to him; and instead of ob- 
taining a new loan, and giving the note to the lender 
as collateral, he deposited it with a bank as security 
for moneys already owing by him to that institution; 
and it was held that this was not a misappropriation, 
the accommodation paper effecting the substantial 
purpose for which it was designed, although the result 
was not produced in the precise mode contemplated, 
and that in order to constitute a misappropriation of 
this kind of paper the misuse must be tainted with 
fraud. There the bank had no notice whatever of the 
misappropriation of the paper. 

In Powell v. Waters, 17 Johns. 177, a note was made 
by Wood, and the defendant indorsed the same as an 
accommodation indorser. The note was made and 
indorsed for the purpose of being offered for discount 
at «bank for the accommodation of Wood. It was 
presented for that purpose and discount refused. It 
was then negotiated to J. & T. Powell & Co., who ad- 
vanced the money thereon, and who at the time were 
informed of the special purpose for which the note was 
made. The defendant did not know that the note was 
negotiated to Powell& Co. Afterward the note in 
suit was made and indorsed by the defendant for the 
purpose of taking up the former note (of which Wood 
had had the exclusive benefit), and it was used for 
that purpose, but the defendant did not know at the 
time he indorsed it that the former note had been ne- 
gotiated to Powell & Co. He indorsed the note in 
suit however and delivered it to Wood, without giv- 
ing any instructions or directions in what manner it 
was to be negotiated, and nothing was said upon the 
subject, but he well understood it was to be used to 
take up the original note, and it was used for that pur- 
pose. The plaintiff had no notice or knowledge of any 
limitation or condition imposed upon the last note by 
the defendant, and none was imposed further than 
above stated. It was with reference to this state of 
facts that the judge writing the opinion said: ‘The 
note in question was a renewal one, which had been 
drawn by Wood and indorsed by the defendant. The 
first note was intended to be discounted at the New- 
burgh Bank, but was discounted by the plaintiffs; and 
it appeared by the testimony of Smith, an indorser 
of the note subsequent to the defendant’s indorse- 
nient, that the present note was delivered to him by 
Wood, indorsed by the defendant, without any direc- 
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tions or instructions from either in what manner he 
was to negotiate it, though it was well understood by 
Wood and the defendant that with the avails he was 
totake up the original note. * * * The first note 
was made and indorsed to raise money on, and it was 
entirely immaterial whether it was discounted at the 
Bank of Newburgh or elsewhere. It dia not alter or 
increase the responsibility of the indorser. The money 
to be raised was intended to be for the benefit of 
Wood, and he did receive the money for which the 
first note was discounted. ‘If the plaintifis knew, 
when they received the note, that it was intended to 
be discounted at the Bank of Newburgh, and had been 
refused, it would not affect them, or establish any 
fraud.” 

In Bank v. Hyde, 4 Cow. 567, H., J. and W. drew 
a promissory note to be discounted at the Chenango 
Bank, and payable to it. On the bank declining to 
discount it, B., an attorney at law, at the request of 
H., advanced him the money, and it was agreed be- 
tween them that the note should be left at the bank, 
as the agent or trustee of B., for his security. B. af- 
terward brought an action in the name of the bank 
against allof the makers, and it was held that he 
could recover. In that case there was no notice either 
to the bank or to B. that the holder of the note had no 
right to procure its discount from any one but the 
bank, and it was with reference to these facts that the 
judge writing the opinion said: ‘ Nor is the validity 
of the note affected by the circumstance that it was 
drawn for the purpose of being discounted at the Bank 
of Chenango. It was made to raise money on. Itdid 
not change the responsibility of any of the parties to 
it that the money was advanced by Birdsall instead of 
the bank.”’ 

In Bunk v. Ganson, 10 Wend. 415, a note was madé 
by a debtor payable to a bank in its corporate name, 
for the purpose of raising money on it at such bank to 
pay and satisfy a particular debt, and the debtor pro- 
cured a third person to become a joint maker of the 
note, who signed the same, “A. B., surety,’’ and the 
bank refused to discount the note; and it was held 
that the creditor for whose benefit the note was made 
could, with the assent of the bank, maintaiu an action 
upon it in the name of the bank against the makers, 
although the note was not discounted at the bank in 
pursuance of the original intention. In that case there 
was nv notice to the creditor or to the bank of any 
special purpose for which the note was made. Nelson, 
J., writing the opinion, said: ‘‘ The admission of the 
fact that the note had been presented to the bank 
for discount, and rejected, threw upon the holder the 
burden of showing that it came fairly and honestly 
into his possession, and fora valuable consideration, in 
order to repel the suspicion thus cast upon his title. 
* %* * It cannot be said that the face of the note 
shows that it was made fora special purpose, and there 
is no evidence of that fact aliunde.” 

In Bank v. Russell, 29 N. Y. 673, a promissory note 
for 3800 was made by R., and indorsed by F. and A. 
for his accommodation, to retire a previous note for 
like amount, made and indorsed by the same parties 
at the Bank of W. The bank refused to discount the 
new note, or to receive it for the old one; whereupon 
R., without the knowledge of the indorsers, put the 
note into the hands of C., to get the same discounted, 
and remit the proceeds to the Bank of W. to retire the 
prior note. C. presented the note to the plaintiff's 
cashier, who discounted the note, giving UC. for the 
proceeds a note for $500 made by B., which though 
good and collectible, was past due and protested, and 
$285.93 in cash. No part of the proceeds of the dis- 
count were sent to the Bank of W.., or ever came to the 
hands of the makers and iudorser, or either of them; 
and it was held, that notwithstanding the diversion of 
the note, the plaintiffs were bona fide holders, aud en- 








titled to recover the amount, it not having been re. 
ceived under such circumstances as called upon the 
plaintiffs to institute any inquiries as to C.’s right to 
the possession of the note, or to procure its discount. 
The decision was placed upon the ground that the 
plaintiffs had no notice whatever of the intended mis- 
appropriation, and no ground even to suspect that C. 
was not the bona fide owner of the note. 

In Bank v. Penfield, 69 N. Y. 502, a promissory note 
was made for the accommodation of the payee, but 
without restriction as to its use, and an indorsee took 
it in good faith, as collateral security, for an antecedent 
debt of the payee and indorser, without other consid- 
erations; and it was held that he occupied the posi- 
tion of a holder for value, and could recover thereon 
against the maker; that the precedent debt wasa 
sufficient consideration for the transfer, and no new 
consideration was required to be shown; and that it 
was only where the note had been diverted from the 
purpose for which it was intended by the payee, or 
where some other equity existed in favor of the maker, 
that it was necessary that the holder should have 
parted with value on the faith of the note, in order to 
enforce the same. That decision was based upon the 
express ground that the indorsee took it in good 
faith. 

These cases furnish no countenance to the doctrine 
that the transferee of negotiable paper, who takes it 
knowing that it is transferred in violation of conditions 
or limitations imposed by an accommodation maker, 
can nevertheless hold and enforce it against such 
maker. 

In Bank v. Ayers, 16 Ohio, 283, & note was made 
payable to a bank, and signed by a surety, and pre- 
sented to the bank for discount and refused, und af- 
terward discounted by a third person, without the 
knowledge of the surety; and it was held that an ac- 
tion would not lie at the suit of the bank, for the use 
of the person discounting the note, against the surety. 
That case goes further in the protection of accommo- 
dation makers than the authorities in this State would 
warrant. There the judge writing the opinion how- 
ever used language quite applicable to this case: “ Neil 
might be willing to become surety for Ayers to the 
Clinton Bank, when he would be utterly unwilling to 
have his note in the hands of Rhodes. He might be 
willing to lend his name to procure a loan from a 
party who would indulge him, who would advance to 
his principal the full face of the note, when he would 
be utterly unwilling to go security to one who was his 
personal enemy, or who would exact harsh terms or 
heavy interest of his principal. He might have been 
willing to aid him in procuring a loan of ready cash, 
when he would have been unwilling to become his 
surety for an old debt. He might have expected 
Ayers would be prompt to pay a bank debt in which 
the bank had the sole interest, when he knew he would 
be slow to pay an old debt due to a third party; and 
we think a court should not settle all these matters by 
declaring it immaterial to him who advanced the 
money on credit, so long as his principal received the 
benefit of the advance on the delivery of the note.” 
A surety has the right always to impose any limit 
he chooses to his liability. He may always fix the pre- 
cise terms upon which he is willing to become a surety, 
no matter whether those terms seem to be material or 
immaterial. By imposing them he makes them mate- 
rial, and one who takes his contract with a knowledge 
of the limitations cannot enforce it against him. The 
general rule as to a surety is that he is not to be bound 
beyond the plain terms of his contract, and it is not 
sufficient to make him liable that he may sustain no 
injury by a change in the contract, and that it may 
even be for his benefit. He has the right to stand 
upon the very terms of his contract, and if a variation 
is made, it is fatal. Miller v. Slewart, 9 Wheat. 681. 
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But it is said that the declarations of Calkins to the 
plaintiff at the time he negotiated the note to him were 
not sufficient to show that the note was made for a 
special purpose, or was signed by Crandall upon any 
conditions. The rule is unquestioned that the mere 
declarations of a prior holder of a chose in action can- 
not be given in evidence to affect the title or the rights 
of asubsequent holder and owner. But does that rule 
apply where the declarations are made at the very time 
when the chose in action is negotiated to the person 
who is seeking to enforce it, and they are thus a part 
of the res geste? Declarations thus made qualify, and 
in some sense attach to, the plaintiff's title. They are 
not conclusive, and may be controverted, and if un-¢ 
true, the real truth may be shown. Here the plaintiff 
acted upon these declarations for years, and thus may 
be said, in some sense, to have admitted their truth. 
These declarations, together with the conduct of the 
plaintiff, and the fact that Miss Petit was the payee 
named in the note, and that Calkins immediately | 
went to her and applied for the loan from her upon 
the note, were sufficient evidence for submission to 
the jury upon the question whether the terms and 
conditions declared by Calkins were actually imposed, 
aud the court, at least, erred in directing the verdict; 
and for these views we are not without authority. 

In Crain v. Wright, 46 Ill. 107, the action was brought 
by Mrs. Wright against Crain as administrator of 
Martin to recover $500. It became material upon the 
trial to prove that certain money paid by Mrs. 
Wright’s husband to Martin actually belonged to her; 
and she was permitted to prove the declarations of 
her husband to Martin at the time of the payment, to 
the effect that the money belonged to her. This evi- 
dence was held to be competent as part of the res 
geste. The judge writing the opinion said: ‘The 
declarations of the husband that money paid on the 
purchase of the land belonged to his wife, and that he 
wished the contract to inure to her benefit, are admis- 
sible, like all such declarations. They are not con- 
clusive, but may be proved to be untrue, either by 
positive or circumstantial evidence.” 

In Hayslep v. Gymer,1 Adol. & El. 162, the action 
was brought to recover certain bank-notes delivered 
to the defendaut by the plaintiff, and she proved that 
the defendant, who was the executor of W., having 
questioned her as to her having possession of some 
property belonging to W., she handed the notes over 
to him, stating that W. had given them to her before 
his death. The defendant did not deny the statement, 
but had no means of knowing its truth or falsity. 
There was contradictory evidence as to whether the 
defendant said he would keep the notes, or that he 
would keep them to be returned to the plaintiff on re- 
quest. The notes had been seen in the plaintiff's pos- 
session before W.’s death; and it was held that the 
declaration made by the plaintiff to the defendant, at 
the time she handed the notes to him, might go to the 
jury as evidence in her favor, on the ground (though 
very slight) of acquiescence in its truth by the defend- 
ant, and also as being apart of the res geste on the 
occasion of the defeudant’s obtaining the notes, and 
as giving a character to the whole conduct of the plain- 
tif. Parke, J., writing one of the opinions, suid: “A 
declaration made in the presence of a party to a cause 
becomes evidence, as showing that the party, on hear- 
ing such a statement, did not deny its truth. Such an 
acquiescence indeed is worth very little where the 
party hearing has no means of personally knowing the 
truth or falsehood of the {statement.”’ Patteson, J., 
Writing one of the opinions, said: ‘Here Mrs. Hay- 
slep was obliged to show how the defendant had ob- 
tained possession of the money, and she might give evi- 
dence of what she herself said at the time, as part of the 
transaction; and that being before the jury, it cannot 


| eration. The defendant, having asked her how she 


obtained the money, did not, in terms, deny the truth 
of her answer; but he retained the money, and 
thereby perhaps showed that he did not acquiesce in 
her account. There was however upon the whole 
transaction, evidence, though of very trifling weight, 
to go to the jury, and there wefe circumstances which 
supported the plaintiff's statement.”’ 

Our conclusion therefore is that the judgment 
should be reversed and a new trial granted, costs to 
abide event. 

All concur, except GRAy, J., not voting. 


—_—__>—___—— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

DEED—DELIVERY—WILL—TESTAMENTARY POWERS. 
—(1) Of the six heirs to an estate, four with their 
wives and husbands, in 1815, conveyed, by a recorded 
deed, their portion to C., one of the other heirs. Af- 
ter several transfers, the fee vested in the testator, in 
whose safe several deeds were found by his executor, 
and recorded in 1865. Among them was an incom- 
plete deed, dated September 9, 1815, eleven days be- 
fore the recorded deed to C., conveying the same prop- 
erty, and from the same grantors, to C. and her sister 
B. The wives of two of the grantors were also named 
as grantors, and seals were left for (their signatures, 
but they had not signed, and the instrument never 
passed into the hands of B. Held, that it was never 
delivered, and was invalid. (2) Testator gave the resi- 
due of his property to his executors in trust for the 
benefit of his four children, creating separate trusts 
for undivided fourths, the income of each trust to go 
to the child for life, with remainder in fee to his issue. 
The will empowered the executor at “discretion, 
from time to time, and at any time or times, to sell 
and dispose of the whole, or any part or parts” of the 
estate, on such terms as ‘‘ he may approve, and upon 
any such sale or sales the same, or any part thereof, to 
convey and assure to the purchaser or purchasers, and 
in the meantime” “to collect and receive the rents 
of the whole and every part”’ of the real estate. By 
death of one daughter, an undivided fourth of the es- 
tate vested in her issue, whereupon a purchaser re- 
fused to accept a deed executed by the executor. Held, 
that the executor’s power of sale continued after 
the death of testator’s daughter, and his deed was 
valid. We have held, on the one hand, that such a 
power of sale when general and unlimited and unre- 
stricted does not become inconsistent with the devise 
of a vested estate in the same property (Crittendon v. 
Fairchild, 41 N. Y. 289; Kinnier v. Rogers, 42 id. 531; 
Skinner v. Quin, 43 id. 99), and on the other hand, 
that where the power is in terms restricted and lim- 
ited in point of time to the continuance of the re- 
spective trusts, the ending of the‘trust ends alsu the 
power. Bruner v. Meigs, 64 N. Y. 506. It would be 
difficult to frame a power of sale more broad and un- 
restricted than the one before us. It covers, not 
merely the residue embraced in the trust, but the 
whole estate, and is unlimited as to time. It neces- 
sarily falls under the authorities first cited, unless we 
can find in its terms some definite indication that all 
the purposes for which the power was given necessarily 
ended when any one of the four trusts terminated, 
and that the remainders were given, not subject to the 
power, but entirely freed from it. There seem to have 
been two purposes which the power was intended to 
accomplish—one to enable changes to be made in the 
capital of the estate with a view to the safety of in- 
vestments and an increase of the earning power; and 
the other to facilitate an ultimate division without the 





be said that they were not entitled to give it consid 
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was bounded by the limitsof asingle one of the trusts; 
each might remain unaccomplished, though a single 
one of the trusts had fallen in. Some intended limita- 
tion of the power, notwithstanding the broad terms in 
which it is expressed, is sought to be argued out of 
the words, ‘“‘and in the meantime my said executors 
* * * are authorized Co collect and receive the rents 
of the whole and every part of my estate,” and the 
argument is that the power was to exist only while 
the right to receive rents remained. This author- 
ity was either a repetition of the one already given, or 
was a new one, and deemed necessary. In either view 
I think it points to a situation after one or more trusts 
have ended, and was meant to justify the trustee hold- 
ing, as to an ended trust, in the character of a tenant 
in common, to retain the power of sale, and receive 
rents until final severance and distribution. Two cases 
in the English courts have rewarded the industry of 
the respondent’s counsel. Trower v. Knightley, 6 
Madd. 134; Taite v. Swinstead, 26 Beav. 525. The last 
is especially satisfactory. Its fundamental idea is ex- 
pressed in the phrase, ‘the power is unlimited, and 
overrides the whole estate.” Murch 17, 1891. Cusack 
v. Tweedy. Opinion by Finch, J. Judgment af- 
firmed. 


EVIDENCE — ADMINISTRATORS — ADMISSIONS BY. — 
A step-son claimed remuneration from his step-fath- 
er’s estate for services rendered and goods furnished 
deceased in his life-time, and agreed with the admin- 
istrators to call in two neighbors to make settlement. 
In their presence he stated the particulars of his claim, 
while the administrators made no objection except to 
two or three items. The facts were not within their 
personal knowledge. Held, in an action to recover on 
the claim, evidence of such declarations were inad- 
missible as hearsay. Ordinarily, an admission by one 
administrator is not binding upon his co-administra- 
tor as against the heirs or devisees of the deceased. El- 
wood vy. Deifendorf, 5 Barb. 398-406; Hammon v. 
Huntley, 4 Cow. 493; Bank v. Bennett, 5 Hill, 236; 
Whiton v. Suyder, 88 N. ¥. 299. But there are cases 
in which the admissions or declarations of adminis- 
trators and executors may be evidence, as, for in- 
stance, where they are made while engaged in the per- 
formance of a duty pertaining to the estate in a repre- 
sentative capacity, in which the declaration is perti- 
nent, and accompanies the act so as to constitute a 
part of the res geste. Church v. Howard, 79 N. Y. 
415-419. The claims of plaintiff under consideration 
related to past transactions with their intestate, and 
to matters not within the administrator’s personal 
knowledge. No admission made by him would consti- 
tute a part of the res gesie. Tes gesice isthe transac- 
tion or subject-matter. What was said and done at 
the time of the transaction out of which it is claimed 
the liability was incurred may be given in evidence as 
part of the res geste, thereby showing the true charac- 
ter of the transaction. A declaration, in order to be- 
come res geste, must be made contemporaneously with 
the event sought to be proved, or else be so closely 
connected with it as to become a part thereof. Second 
Division, March 17, 1891. Davis v. Gallagher. Opinion 
by Haight, J. Judgment reversed. 





PAROL— APPELLATE PRACTICE — EXECUTORS 
AND ADMINISTRATORS. — (1) Where one _ releases 
a claim against another in writing, it may be shown 
by parol that in consideration of such release the other 
agreed to leave her a certain sum by his will. (2) 
Where in an action on a contract it is agreed, that if 
the contract was made and was valid, the amount due 
under it was one of two sums, and the verdict is for 
the larger sum, the General Term may on appeal, if 
convinced that plaintiff is entitled to recover the 
smaller sum, permit him to stipulate to modify the 








verdict, and direct judgment for the smaller sum with- 
out ordering a new trial. (3) In an action against 
executors upon an agreement by the testator to leaye 
plaintiff a share of his estate equal to that which he 
should leave a certain nephew and niece, it appeared 
that such nephew and niece were each entitled under 
the will either to one-ninth or one-twelfth of the re- 
siduary estate. Held, error to give plaintiff judgment 
for one-third the residuary estate. (4) It is no reason 
for dismissing such action, that as there has been no 
accounting by the executors, the exact amount of the 
residuary estate cannot be ascertained. Second Divis- 
ion, March 10,1891. Andrews v. Brewster. Opinion by 
Brown, J. Judgment affirmed. 


JUDGMENT— RENDITION — IRREGULARITIES.—In an 
action to restrain the maintenance of a nuisance and 
for damages, there was a verdict for plaintiff fixing his 
damages, and the judge afterward, on plaintiff's mo- 
tion, made an order for judgment for the amount of 
damages found, and foran injunction. Held, that the 
judge had a right to adopt the verdict of the jury upon 
the issue of fact, and the order, though irregular, was 
not void on the ground that it was made without a 
special finding by the court. Hammond v. Morgan, 101 
N. Y. 179; Acker v. Leland, 109 id. 5. The. correct 
practice was for the judge to make a finding of fact 
and law, but this was an irregularity merely. March 
17, 1891. Hooker v. City of Rochester. Opinion by 
Andrews, J. Judgmeut affirmed. 


MASTER AND SERVANT—FELLOW SERVANTS—LUMP- 
ERS AND CAULKERS. —(1) Plaintiff sued defendants, 
the owners of a dock yard, for the death of her intes- 
tate, a caulker in defendants’ employ, by the falling of 
a scaffold. In repairing the hull of a vessel in dock 
both “lumpers’’ and “‘ caulkers’’ are employed, it be- 
ing the duty of the former to erect necessary staging, 
grave the vessel, and run on the metal, and the work 
of the caulkers follows. K., the foreman of an inde- 
pendent gang of lumpers, contracted with defend- 
ants to do the lumping work for four cents per sheet 
of metal run on. Defendants neither hired nor dis- 
charged individual members of the gang, nor did they 
pay individual wages. Held, that the lumpers were 
not servants of defendants. One may be employed 
without being a servant, and have an employer who 
is, nevertheless, not the master. King v. Railroad Co., 
66 N. Y. 181. The relation exists where the employer 
selects the workman, may remove or discharge him 
for misconduct, and may order not only what work 
shall be done, but the mode and manner of perform- 
ance. Blake v. Ferris,5 N. Y. 48; Town of Pierre- 
pont v. Loveless, 72 id. 214, 215; Wood Mast. & Serv., 
§ 314. That test, applied to the relation between Ken- 
novan and the defendants, shows that the lumpers 
were independent contractors, and not servants. The 
case therefore is governed by the doctrine of Devlin v. 
Smith, 89 N. Y. 470, where it was held that one who 
put his own servants upon a scaffold for the construc- 
tion of which he had contracted with a skillful and ex- 
perienced builder was not liable for an injury result- 
ing from negligence in its construction; that he was 
at liberty to accept it without inspection; and was 
not in fault for putting his own workmen upon it. (2) 
Although defendants were bound to furnish material 
for the staging, this does not render them liable for in- 
juries due to defective material, where they furnished 
an abundance of suitable material, but the lumpers 
negligently used a plank that had been condemned, 
and so marked. It was a mistake to assume as the 
duty violated that of providing a safe place for the 
work of the servants. The staging was not, in the 


sense of the rule, the place in which the work was to 
be done, but an appliance or instrumentality by means 
of or through the aid of which the caulkers were to do 
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their work. The distinction is sometimes very im- 
portant; fora place, in its broad sense, is never safe 
in which an accident happens, and an accident always 
happens in some place, and so the master might almost 
become an insurer. Properly enough an existing mine, 
ora railroad track crossing a cattle-guard, or the rooms 
of a factory, have been deemed “ places” for work 
which the master was bound to make safe by the exer- 
cise of reasonable care; but a platform upon which the 
servant was directed to stand we have treated, not as 
a place, but as an instrument or appliance of his work 
(Benzing v. Steinway, 101 N. Y. 547), and so of an ele- 
yator upon which the servant rode in the performance 
of hisJabor. Stringham v. Hilton, 111 N. Y. 188. In 
one sense, the place of an engineer’s work is on his 
locomotive, but a defect in that is a defect in the ma- 
chine which the master has supplied, and not in the 
place of labor which he has furnished. The staging, in 
the present case, was as much an appliance or instru- 
mentality as if it had been a ladder on some round of 
which the workman was required to stand in order to 
do his work, and we shall at least avoid possible confu- 
sion if we confine our attention to the exact duty 
which the master violated, if he violated any. (3) The 
jumpers were fellow servants of the caulkers, and 
plaintiff cannot recover of defendants for their negli- 
gence. Both were working at the same time under 
acommon master, upon the same vessel, and engaged 
in the same general employment. That to some ex- 
tent their trades were different, and one might not be 
skilled in the work of the other, is immaterial where 
all were workmen upon the hull of a vessel, for one 
general purpose, to accomplish one common result, 
and under one common control. Svenson v. Steam- 
ship Co., 57 N. Y. 108. Their labor was more closely 
and clearly related to the general purpose than that of 
«car repairer, a head-brakeman and a yard-master, 
who were held in a given instance to have been fellow- 
servants. Besel v. Railroad Co., 70 N. Y.171. March 
20,1891. Builer v. Jownsend. Opinion by Finch, J. 
Ruger, C. J., and Andrews and O’Brien, JJ., dissent. 
Judgment reversed. 





MASTER AND SERVANT — PERSONAL INJURIES — 
NEGLIGENCE—INSTRUCTIONS.—(1) In an action against 
an employer for the negligent killing of an employee 
while on defendant’s elevator, an instruction that “if 
deceased was rightfully on the elevator at the time of 
the injury, in the absence of the testimony of an eye- 
witness of the accident the jury may assume that he 
received his injury in the performance of his duty, 
and had not omitted the precautions which a prudent 
man would take in the presence of known danger,” is 
error. Galvin v. Mayor, etec., 112 N. Y. 223, distin- 
guished. Weare not permitted to guess or assume 
that the deceased was free from fault because he was 
injured, or that every person will take care of himself 
from regard to his own life and safety, for the reason 
that human experience shows that persons exposed 
to danger will frequently forego ordinary precautions 
of safety. It is incumbent upon the plaintiff to show, 
by a preponderance of evidence, such facts and cir- 
cumstances as will satisfy the minds of the jurors that 
the deceased exercised proper care and prudence, and 
did not omit the precautions of a prudent man under 
the circumstances. The law demands proof and not 
mere surmises. Bond v. Smith, 113 N. Y. 378; Cordell 
v. Railroad Co., 75 id. 330; Reynolds v. Railroad Co., 
58 id. 248; Hoag v. Railroad Co., 111 id. 199; Dobbins 
v. Brown, 119 id. 188. (2) Deceased, while working 
in the hold of defendant's ship, got upon the freight 
elevator to ascend, and gave the signal to start, was 
caught between the elevator and hatchway and killed. 
The elevator was in good condition, and it was not 
shown to have heen improperly managed at the time 
of the accident. Plaintiff claimed that defendant was 





negligent in not baving a man at the gangway to give 
the signals for starting and stopping the elevator. 
Held, that defendant was not negligent. Second Di- 
vision, March 17, 1891. Riordan v. Ocean S. S. Co. of 
Savannah. Opinion by Haight, J. 








PARTITION—DISTRIBUTION—UNKNOWN HEIRS—PRE- 
SUMPTION.—The Code of Civil Procedure, section 1582, 
as amended by Laws of 1889, chapter 39, authorizing 
the court, after twenty-five years from the time of 
payment to a county treasurer of proceeds of a sale of 
real property in partition for unknown heirs, upon 
proof of due inquiry for such unknown heirs, and that 
no claim therefor has been made by any person enti- 
tled thereto, to decree that the unclaimed portion of 
such proceeds was vested in the known heirs of the 
common ancestor, and to direct payment thereof to 
them, and section 841,as amended by Laws of 1889, 
chapter 40, providing that from the lapse of twenty- 
five years after such payment, without claim being 
made, such unknown heirs shall be presumed to be 
dead, apply only to the unknown heirs who were pre- 
sumed to exist at the time of such payment, and do not 
create a presumption of the death of unknown heirs of 
such heirs. Second Division, March 17, 1891. People, 
ex rel. Miller, v. Ryder, County Treasurer. Opinion by 
Haight, J. Judgment reversed. 


PARTNERSHIP—DISSOLUTION AND ACCOUNTING—AC- 
TIONS.—(1) Plaintiff sold his interest in a partnership 
to his co-partners for cash and land to be conveyed to 
him at a certain valuation, but afterward released 
them from the agreement to convey the land, and in- 
stead accepted cash to a less amount. The sale was 
afterward set aside, in a suit by plaintiff, on the 
ground that his co-partners bad fraudulently concealed 
the true amount of assets, and the cause wus referred 
for an accounting, the referee being directed to charge 
plaintiff with ‘‘ the value of all property withdrawn by 
or transferred to him” at the time of the sale. Held, 
that plaintiff was properly charged with the value of 
the land agreed to be conveyed to him in the settle- 
ment, and not with the amount of cash he afterward 
accepted in lieu thereof. (2) In such case, the referee 
having found that at such sale plaintiff received his 
full share of the assets, he is not entitled, after the sale 
has been set aside, to share in the subsequent profits of 
the partnership, since he no longer had an interest 
therein. Taylor v. Hutchison, 25 Gratt. 536; Vyse v. 
Foster, L. R., 8 Ch. 309; 5 Moak Eng. R. 904; L. R., 7 
H. L. 318; 11 Moak Eng. R. 1; Simpson v. Chapman, 
4 De Gex, M. & G. 154; 2 Bates Part., § 797. (3) Inan 
action by a co-partner to set aside on the ground of 
fraud a sale of his interest in the partnership to his co- 
partners, the court found that there had been fraud, 
set the sule aside, and referred the cause for an ac- 
counting ‘* between the parties in respect to their sev- 
eral interests in the assets or their proceeds, or in the 
amounts for which the defendants might be chargeable 
in their disposition of them,’’ and the referee was di- 
rected to churge plaintiff with all money and property 
he had received at the time of the sale. The referee 
found that plaintiff had received more than he was en- 
titled to, and gave defendants judgment for the ex- 
cess. Held, that an affirmative judgment could not be 
rendered in favor of defendants. Second Division, 
March 17, 1891. White v. Reed. Opinion by Bradley, 
J. Judgment modified. 


RAILROADS — ACCIDENTS AT CROSSINGS — NEGLI- 
GENCE.—Plaintiff's husband was killed by a train while 
attempting to cross a railroad on a public street. It 
was in the evening, but there was nothing to obstruct 
the view. Plaintiff walked about three feet behind 
her husband. She testified that when they reached 
the first track she could neither see nor hear a train. 
The accident occurred on the fourth track. There 
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was no evidence that either she or her husband looked 
or listened after crossing the first track. Held, that 
plaintiff could not recover, not having shown that her 
husband was free from contributory negligence. Sec- 
ond Division, March 10, 1891. Wiwirowski v. Lake 
Shore & M.S. Ry. Co. Opinion by Haight, J. Judg- 
ment reversed. 


SALE—RESCISSION—RATIFICATION.—A seller of goods 
sold on credit sued for the price, and obtained an at- 
tachment ov the ground of false representations. This 
action being dismissed, the vendor replevied the goods, 
seeking to rescind the sale on the ground of the pur- 
chaser’s fraudulent purchase without intent to pay, 
the proof of such intent being his false statements to 
other creditors. Held, that the first action, having 
been brought with knowledge of the fraud, constituted 
a ratification of the sale, and estopped the vendor 
from rescinding it. Distinguishing Hays v. Midas, 104 
N. Y. 602. It seems quite plain that there was but one 
fraud practiced upon the plaintiffs when their property 
was obtained; and although the assignor may have 
had a preconceived design not to pay for it, yet he ob- 
tained it by reason of his false representations. Where 
a party, who has been induced by fraudulent repre- 
sentations to sell his goods to another, elects to ratify 
the sale after knowledge of all the material facts going 
to prove the fraud, such election will be conclusive, 
although at the time he makes it he is ignorant that 
his vendee had made similar fraudulent represen- 
tations to others by which he had obtained property 
from them. The fact of the making of similar fraudu- 
lent representations to others is, in such case, nothing 
more than in substance cumulative evidence upon the 
question of the intent with which the representations 
were made to the seller. It is not necessary, in order 
to make the election conclusive, that the party electing 
shall be acquainted with every particle of evidence 
which may tend to prove the fraud. So long as he has 
knowledge of all the material facts which go to make 
up the case of fraud as practiced upon him, it is suffi- 
cient. It rarely occurs that the seller is cognizant, at 
the time he acts, of every particle of evidence which 
tends to prove the fraud. It will frequently, if not 
generally, happen that some portion of the evidence 
tending to prove the main facts in the case will come 
to light after the action taken by the seller; and if the 
knowledge of such fact were a necessity, in order to 
conclude the party by his election, the doctrine itself 
would be of no account. Knowledge of the facts must 
mean in such cases knowledge of the material facts to 
show the actual perpetration of the fraud upon the 
seller, and not knowledge of all the evidence which 
may tend to prove the main fact. March 10, 1891. 
Bach v. Tuch. Opinion by Peckham, J. Judgment 
affirmed. 


WITNESS—PERSONAL TRANSACTIONS.—(1) In an ac- 
tion against an executor for money alleged to be due 
for boarding relatives of decedent at her request, 
plaintiff, under the Code of Civil Procedure, section 
829, cannot testify as to conversations between hitm- 
self and decedent. (2) The presence of third persons 
at such conversations does not render plaintiffs testi- 
mony in regard thereto competent. (3) Plaintiff, to 
establish a claim against decedent for services as nurse, 
cannot testify as to his visits to her house. Second 
Division, March 20, 1891. Heyne v. Doerfler. Opinion 
by Potter, J. Judgment reversed. 





>—_——_ 
CORRESPONDENCE. 


A PLEA FOR THE BISHOPs. 
Editor of the Albany Law Journal: 
Some one has evidently given you a brief against 
John Bull and the Church of England. So good alaw- 





yer as yourself will admit the propriety of hearing the 
other side. 

Are you not dealing with ancient history? Doubt. 
less there was a time when the English bishops, like 
the Tory government which appointed them, were 
ultra conservative, and more distinguished for learn- 
ing than liberality. But I doubtif there is any body 
of men in the world that during the past forty years 
have been more diligent in good works and more 
effective in promoting social reform than the Anglican 
bishops. 

There was a time when no one who did not conform 
to the usages of the English church could obtain ad- 
mission to the universities or fill any public office. 
But these restrictions have long since been repealed. 
The Church of England is not supported by public tax- 
ation, but by the income of property which is as abso- 
lutely its own as Dr. Ecob’s church in Albany belongs 
to the corporation of the religious society to which he 
ministers. 

Then when John Bull is assailed, it is fair to remem- 
ber that you and the great majority of our profession 
are of English descent, that we derive our law from 
English sources, and that the principles of freedom 
which underlie our system are also embodied in theirs, 
Indeed their government to-day is more popular than 
ours. An election like that of last autumn would in 
England have secured an immediate change of legisla- 
tion and of ministry. But here McKinley boasts that 
a Senate which does not represent the people will pre- 
vent for ten years the repeal of the bill which bears his 
name. This may be, but it is not government by the 
people. The House of Lords would not dare to oppose 
the popular will. 

Everett P. WHEELER. 

[See Current Topics.—Eb. | 


A PHENOMENAL GENIUS. 
Editor of the Albany Law Journal: 

The inclosed murder case seems to be entitled to a 
place in your journal, whether true or false. If true, 
Mr. Wallis must be a “ phenomenal genius; ”’ if false, 
the author isa ‘*‘ phenomenal” liar; but it is ‘ phe- 
nomenal’’ any how. I clipped it from the March 
number of the Mercantile Adjuster: 


“The murder case of State v. Avery recently tried 
in Henry county, Tennessee, is one of the most 
remarkable in the annals of criminal jurisprudence, 
and proved the phenomenal genius of the attorney for 
the accused, a prominent criminal lawyer from Cin- 
cinnati, named Wallis. In June, 1887, Charles Ensley, 
a cousin of Avery, was killed in his room while lying 
on a lounge, about 3 o’clock in the afternoon. The 
weapon used was a small rifle, sending a thirty-two- 
calibre ball through Ensley’s brain. No one was in 
the house at the time but Ensley. An empty rifle was 
found lying in its rack on the side of the wall, and the 
bullet fitted the tube. Avery was arrested for the 
crime, as he was the only living close relation to Ens- 
ley, and would have profited by his death to an extent 
of nearly $100,000. Avery was tricd, pleaded not guilty, 
but was convicted of murder in the first degree and 
sentenced to be hung. He appealed to the Supreme 
Court and engaged Mr. Wallis to defend him. The 
Supreme Court remanded it back to the Circuit Court 
on account of technical errors. ‘wo mistrials have 
been brought about. Now comes the strangest part of 
the story. The brilliant Wallis struck the key-note to 
the mystery. In August last he had the rifle loaded 
and hung on the wall, a white sheet with the form ofa 
man marked on it, and a heavy cut-glass pitcher of 
water placed on the shelf above. The temperature was 
ninety-nine degrees in the shade, one of the hottest 
days of the year. The pitcher of water acted as a sun- 
glass, and the hot rays of the sun shiving through the 
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water were refracted directly on the cartridge-cham- 
ber of the rifle. Eight witnesses were in the room, and 
afew minutes after 3 o'clock a puff and a report and 
the ball struck the outlined form back of the ear and 
the theory of circumstantial evidence was exploded. 
This incident being seen and sworn to readily ex- 
plained itself to the jury. As the sleeping man was 
lying on the lounge the direct rays of the sun-glass 
heated the cartridge, causing it to explode.” 
Yours, 
Geo. H. CARPENTER. 
LIBERTY, SULLIVAN Co., N. Y., April 15, 1891. 


ELECTION OF SUPREME COURT JUSTICES. 


Editor of the Albany Law Journal: 

As the terms of some of the additional justices of the 
Supreme Court, elected in November, 1883, are expir- 
ing, one in the seventh district having already expired 
and a successor been eiected, and one in the eighth dis- 
trict expiring with this year, the question arises as to 
the election of their successors. These judges were 
elected pursuant to article 6, section 28, of the Consti- 
tution as amended by a vote of the people November 
7, 1882. As I read that section, but one election is pro- 
vided for, and that is the general election next after 
the adoption of the amendment. That section cer- 
tainly gives no authority for the election of any suc- 
cessors of the justices provided for. The only other 
sections that I can find in the Constitution bearing 
upon the question of election of justices of the Su- 
preme Court are sections 6 and 9 of article 6. Section 
6 provides for the existing Supreme Court to be com- 
posed of the justices now in office, with one additional 
justice, who shall be continued during their respective 
terms and of their successors. The election of their 
successors is clearly limited to the number of justices 
in oftice when the sixth section was adopted, and one 
additional justice therein provided for, and it cannot 
relate to the judges elected in 1883. Section 9 relates 
to vacancies other than by expiration of term. As 
Justice Davy was elected in the seventh district and is 
now serving as a successor of Judge Angle, who was 
one of the 1883 justices, I presume there must be some- 
thing further than I have found relating to this sub- 
ject; if so, I would like to have some of the astute 
lawyers of the State poitst it out through your journal. 
Ihave not overlooked the fact that chapter 329 of the 
Laws of 1883, section 4, provides for vacancies and suc- 
cessions in the office of such additional justices, but 
also provides that they are to be elected as provided in 
article 6 of the Constitution of the State; and if there 
is nothing in article 6:-of the Constitutiou providing 
for such election, the statutory provision would be 
without effect. 


Batavia, April 17, 1891. 


COVENANT BY STRANGER TO TITLE. 
Editor of the Albany Law Journal: 

I read with interest the case reported in your issue 
of April 4, 1891, which was decided by the Court of 
Appeals, Second Division, to the effect that where a 
stranger to the title joins with the grantor in the cov- 
enant of warranty in a deed, such stranger’s covenant 
does not run with the land. I was strongly impressed 
that such covenant should in this State run with the 
land and was sorry that the dissenting judges did not 
have one more to agree with them. The court and 
counsel seem to have overlooked one Court of Appeals’ 
decision which, it seems to me, strongly bears on the 
case. I refer to the case reported in 40 N. Y. 181, which 
decides that the guaranty on a bond may be taken ad- 
Vantage of by any subsequent holder. If a guaranty 
attached toa pond inures in that event to all later 
holders, why should not a stranger’s covenant of war- 
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rapty (or guaranty) in a deed run with the land su that 
all subsequent grantees can avail themselves of it. The 
negotiability of the bond tranusmutes, as it were, the 
covenant of guaranty, when attached to the note into 
a negotiable covenant, why then should not the cov- 
enant of warranty in a deed in the same way make the 
stranger’s covenant run with the land? 
Yours truly, 
GrEoRGE 8. SUMMERS. 

BROOKLYN, April 12, 1891. 

PRENTISS’ MARKSMANSHIP. 
Editor of the Albuny Law Journal: 

Upon reading your article on *‘ Trial by Combat,” 
on the first page of last Saturday’s issue, you say, “as 
when that wretched marksman Sergeant S. Prentiss 
fought a duel and his antagonist advised the boys to 
get out of the neighboring trees as Mr. Prentiss is 
shooting very wildly this morning,” I thought you had 
got things very considerably mixed! ‘ Mr. Prentiss 
was known as a good marksman, and what is more, en- 
tirely cool and intrepid in the presence of danger.”’ 
The remark you speak of was made by Sergeant 8. 
Prentiss during his second duel with Henry S. Foote. 
It was Foote who wasa “wretched marksman ” and 
about whom it was said that be could stand ten feet 
from the Prentiss house and hit it more than twenty 
times. Ina letter of Foote’s to the editor of the New 
York Times, under date of May 22, 1878, he writes: “I 
confess, and Iam not ashamed to confess, that I was 
never possessed of much skill as a marksman.” When 
Prentiss heard that some gentleman had challenged 
Foote in a duel, Prentiss at once sent that gentleman 
a note stating that the duel could not take place as he 
(Prentiss) kept Foote for his own private amusement. 

H. C. Day. 

BurFrFa.o, April 14, 1891. 


——__.—__——— 
NOTES. 


T the eighth annual meeting of the Liberty and 
Property Defense League, in London, in Novem- 

ber last, David Dudley Field presided and delivered 
an address on the Duties of the State. Lord Wemyss 
in thanking him on the address, said: ‘‘ Ladies and 
gentlemen, I have nowa very pleasant task to perform, 
and that is to thank, in your name, our friend, Mr. 
David Dudley Field, for the able and thoughtful ad- 
dress whith you have just heard. You probably know 
that on former occasions we have had distinguished 
men of our own country presiding at our annual meet- 
ing. We have had my noble friend on my right, Lord 
Bramwell, a most distinguished and able judge, nowa 
distinguished member of the upper House of Parlia- 
ment. We have had his no less distinguished brother, 
Sir Frederick Bramwell, and we have had Lord Pem- 
broke. We have also had a once distinguished mem- 
ber of Parliament, Mr. E. P. Bouverie, who was chair- 
man of ways and means in the House of Commons, 
than whom I have known no more honest, upright, 
honorable, straightforward politician. He, unfortu- 
nately, has gone from us. We have likewise had in 
this chair a distinguished foreigner, M. Leon Say, who 
came to us from that neighboring country separated 
from England by that silver or leaden streak, which- 
ever you may choose to callit. This year we have to 
preside over us a distinguished man, a gentleman who 
does not belong to England, but who is still not a for- 
eigner, for he hails from the other side of the Atlantic 
(Hear, hear). He is one of our own blood, and he is 
an able representative of that free race which peoples 
the other side of the Atlantic. It was once said by, I 
think, Dr. Lardener, that it would be impossible for 
science or steam to cross the Atlantic (Lord Bramwell: 
‘l heard it’). Lord Bramwell heard it said in 1840 or 
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1844. But we find that the Atlantic, the great dividing 
ocean between the mother country and America, be- 
tween those two great branches of the Anglo-Saxon 
race, has beeu bridged by steam; and science has con- 
nected the two branches of this race by telegraphy and 
by commercial enterprises and interests. Thus we 
have learnt, and our kith and kin on the other side of 
the ocean have learnt, that blood, in these matters, is 
thicker than water; and, I am sure, there is no Eng- 
lishman in this country, whether he is a member of 
our league or not, who does not rejoice that we have 
had so distinguished an American as Mr. Dudley Field 
to preside at this mecting (applause). * * * It isa 
great thing for us tohave had here to-day so distin- 
guished and eminent a lawyer, and so able a man, as 
Mr. Dudley Field, who hails from the land of liberty 
(applause). My acquaintance with Mr. Field does not 
date from long. It dates from our last annual dinner 
at the Freemasons’ Tavern, when Mr. Field came there 
with Mr. Hurlbert, another distinguished American, 
and an American general no less distinguished — Gen- 
eral Crawford. I then thought it my duty, as it was 
my pleasure, to propose an impromptu toast — ‘Our 
American Cousins.” Mr. Field responded to that 
toast, and when I[ was told that he was eighty- 
five I thought that so splendid a specimen of the hu- 
man race I had never before seen, and what I thought 
of his speaking, you, who have heard him, may readily 
surmise. When I afterward saw Lord Bramwell, who 
had gone away not knowing that Mr. Field was going 
to speak—(‘ hear, hear,’ from Lord Bramwell)—I told 
him I wished that he.had stayed and heard Mr. Field, 
who was, in my opinion—and I did not except the G. 
O. M.—unquestionably the finest orator I ever heard 
(applause). Now Lord Bramwell has heard a little 
speaking in his time — forensic, parliamentary and 
other oratory—-and you could not have a better judge 
than his lordship. And what was his reply when I 
said this—‘I quite agree with you’ (Hear, hear). I 
then endeavored to induce Mr. Field before he left for 
America (and I think he goes to-morrow or the next 
day), to honor this league by taking the chair on this 
occasion. The result you know. I think we may re- 
ceive with the utmost calmness all the gibes that are 
launched at us when we have in the chair at our an- 
nual meeting a gentleman such as Mr. Dudley Field, 
who is commissioner appointed by the State, to codify 
the laws of New York, who was one of the commis- 
sioners deputed by the State to avert, if possible, the 
great civil war of 1861-65, who for many years has been 
a leader of the United States bar, and who is a recog- 
nized authority on international law (Hear, hear). 
* * * Wecan cheerfully submit to any gibes cast 
upon us as being enemies of liberty and of progress, 
when such a distinguished man as Mr. Dudley Field 
honors us by taking the chair at our annual meeting, 
indorses our principles and comes from across the At- 
lantic to express views which are sound and beyond 
possible contravention (applause). I think I may with- 
out further words thank him in your name for the 
able address he has given us; and I[ am quite sure 
there is but one feeling in this room, as the applause 
which greeted him when he sat down showed, namely, 
a feeling of gratitude and thanks to him for the sound 
principles so ably enunciated by one who is no stranger, 
but one of our own kith aud kin from beyond the sea 
(applause).”’ 

Lord Bramwell said: ‘Ladies and gentlemen, I 
heartily second the vote of thanks to Mr. Field. Some 
thirty years ago—I am substantially correct, although 
it might be a year more or less—I heard a speech that 
1 thought the very best I ever had heard, and I did not 
expect that I should hear another as good, and I have 
not for a long time, but I have to-day. I did not ex- 
pect that after thirty years we should both be in a 





condition to meet each other on this earth, but the 
speaker then was Mr. David Dudley Field, and the 
speaker to-day is the same gentleman (applause). Lord 
Wemyss has told you something of Mr. Dudley Field, 
but perhaps you will let me say one or two words in 
addition. He was the leader of the New York bar, 
and he is the author of several codes, three of which 
are still in force in his own State of New York, and 
the Code of Procedure, of which he is the author, has 
been adopted almost bodily in several of our own 
Colonies, and has been imitated by usin England ina 
statute you may have heard of called ‘ The Judicature 
Act.’ You may depend upon it, that when you listen 
to Mr. David Dudley Field you listen to one who is an 
authority and entitled to speak with authority and to 
instruct all of us.”’ 

Lord Wemyss said: ‘* We have nothing further now 
to do but to give a hearty vote of thanks to our chair- 
man, Mr. David Dudley Field—(applause)—and I ask 
you, upstanding, also to give three cheers for America.” 
The meeting upstanding then gave three lusty cheers 
for America, and one cheer wore for Mr. Field. 


“Mrs. Theodore Sutro, the valedictorian of the first 
woman’s law class in the world is pretty, piquaut and 
lovable, rich in all the feminine graces, and lives in the 
most artistic surroundings. ‘The word ‘lawyer,’ in it- 
self, suggests musty books and barren rooms, when ap- 
plied to aman, and when associated with a woman, a 
vision with hair parted iv the middle and ‘slicked’ 
back over each ear, a half-worn out black dress, com- 
mon-sense shoes, @ pin at the throat containing the 
hair of some deceased relative, etc. Yet the woman 
selected to represent the little band of lawyers just 
graduated from the University of the City of New 
York is the embodiment of all that is deemed sweet 
femininity, and is essentially apart from any thing 
suggesting the dreariness of dull, dry law.’’ ‘‘ Imagine 
a woman of about medium height, with dark eyes and 
curly hair, pink cheeks and small white hands. Her 
figure draped in a dainty light blue silk affair, blue 
slippers on her feet (no common-sense boots for her), 
diamond ear-rings, a diamond and ruby butterfly at 
her throat, and a bracelet of half a dozen precious 
stones completed her costume. Add to this a vivacity 
of manner, and that indescribable something we call 
magnetism and you will behold a woman who has 
graduated inlaw. Wondering that a woman with ap- 
parently all that heart could wish should care to be- 
come familiar with prosaic law, I asked if she would 
explain her reason. ‘Certainly. I never intend or 
want to practice law. I wanted to be familiar with 
that which means soe much to my husband, that I may 
be able to converse with him and his friends on that 
subject intelligently. Since I have studied it, and 
know whats marvellous mental training it gives, Iam 
couvinced that every woman should study it as a part 
of her education. She will know better how to direct 
the home affairs, and to deal with all her fellow-beings.’ 
‘I know that 1 am better fitted for the duties of a 
wife for having studied law aud trained somewhat my 
intellectual faculties. My home doesn’t look untidy, 
does it? I don’t see why one should neglect putting 
things to rights simply because she is educated. No; 
I believe it is a woman’s duty to put her education to 
practical use. Nothing is more fitting to help in the 
education of children than the study of law. We think 
that women. when they are better educated, will not 
give ‘because’ as an answer to their children’s ques- 
tions. She will tell them the reason if she believes it 
best. If not, they will understand that they are not 
to tease. It seems strange that people marry without 


understanding the law of partnership. Most people 


absolutely do not know what they are agreeing to do. 





' —The Daily Continent. 
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CURRENT TOPICS. 





HE Commission appointed by the Legislature of 
this State in 1890, on the recommendation of 
Governor Hill, for the promotion of uniformity of leg- 
islation in the United States, have made their first 
annual report to the Legislature. The commissioners 
were Messrs. Henry R. Beekman and William L. 
Snyder, of the city of New York, and Irving Browne, 
the editor of this journal. It is believed by the 
commissioners that the document will prove of con- 
siderable interest. The commissioners set out with 
the fixed opinion that it is impracticable to attain 
the objects desired by means of constitutional 
amendment, and that it is only practicable by 
agreement of the State Legislatures, after discus- 
sion, comparison of views and mutual concessions, 
through the joint action of commissions. The 
report shows that the commissioners have brought 
the subject to the attention of the governors of the 
several States and to that of the leading lawyers and 
bar associations. It shows that the scheme has met 
with sympathy and approval in these quarters, and 
that commissions exactly similar to the New York 
Commission have been appointed by legislative 
enactment in Pennsylvania and Delaware; that a 
similar bill has been passed by the lower house in 
Massachusetts, and favorably reported by the judi- 
ciary committee of the upper house; that a similar 
billis pending in the Legislatures of Kansas and 
Rhode Island; that the scheme is favorably regarded 
by the governors of Florida, Mississippi and Wash- 
ington; has been recommended by the governors of 
many other States to the Legislatures; and has been 
favorably commented on by the press in Michigan, 
Dakota, California, Missouri, Minnesota, Illinois, 
Wisconsin, Ohio, Indiana and other States. In 
many of the States no session of the Legislature is 
held this year, and it is hoped and believed that 
next winter a good many other States will adopt a 
similar law. The New York Commission feel greatly 
encouraged by the result so far, and hope that after 
next winter it may become expedient to request a 
joint convention of the several commissions. To 
the report is subjoined an excellent summary, by 
Mr. Snyder, showing the conflict between the laws 
of the various States in relation to marriage and 
divorce. We shall soon publish an amplified ver- 
sion of these statements, which will show in a vivid 
light the dangerous inconsistencies »revailing in this 
branch of American law. 


The argument of Mr. Hannis Taylor, in the Fed- 
eral Supreme Court, in the matter of Rapier, pub- 
lisher of the Mobile Register, contending that the 
anti-lottery law is unconstitutional because abridg- 
ing the freedom of the press, is sent to us, and it 


Vou. 43 — No. 18. 


deserves praise as an ingenious and interesting pre- 
sentation of this contention. But it would seem 
that it erroneously assumes the whole question at 
issue. It is no essential part of the freedom of the 
press that the government should carry newspapers 
in its mails. The freedom of the press does not 
include freedom of the mails. The citizen has no 
constitutional right to mail service. It lies with 
Congress to regulate the mail service, or to abolish 
it, if it sees fit, in part or even in whole. Having 
this right, it must follow that Congress has the right 
to determine what kinds of mail matter shall be car- 
ried, and to exercise the police function of exclud- 
ing such matter as it may deem injurious to the pub- 
lic welfare. On no other ground can the exclusion 
of obscene matter be justified. The freedom of the 
press is no more abridged by this law than it is by 
a municipal ordinance prohibiting newsboys from 
crying newspapers on Sunday. Mr. Taylor draws 
the distinction that Congress has no right to exclude 
any matter until it has first declared the publication 
of such matter a crime, and urges that ‘‘ Congress 
has usurped a purely judicial function in attempting 
to adjudicate the fact that publications touching 
lotteries are criminal libels.” This argument must 
fail if we are correct in the view that the question is 
merely one of regulation of mail service. Congress, for 
example, would have a right to prohibit the mailing 
of gunpowder and to provide for the punishment of 
any who disobey, without first enacting a law that 
gunpowder is dangerous. This law does not estab- 
lish a censorship of the press. It does not assume 
to prohibit or punish the publication of lottery 
advertisements, but simply prohibits and punishes 
the mailing of them. Mr. Taylor argues that Con- 
gress could not by enactment exclude The Kreutzer 
Sonata from the mails by name; on the other hand, 
we think it could do that, or exclude the Bible or 
Shakespeare, if it were foolish enough to go so far, 





Among the observations that we have made as we 
have been slowly wading through the perusal of the 
briefs of counsel in the Court of Appeals is the 
observation that there is a good deal of art in the 
printing of points. Some are greatly superior to 
others in the mere matter of typography. Many 
very learned briefs are vexatiously inconvenient of 
reference because of the want of spacing and empha- 
sis. Judges who desire to refer quickly to a cer- 
tain part of an argument must be seriously hindered 
sometimes by this slovenly lack of proper arrange- 
ment, by which the pages are closely huddled up, 
and every observation is on a typographical level 
with the rest. The points themselves should be 
printed in a bold, heavy-faced letter, and subordi- 
nate matter may be put in capitals, italics or com- 
mon type, according to its importance. Every 
authority should be in a separate line. Generous 
spacing should be made, and indentation can be put 
to good use. One brief — and only one —that we 
have come across, had a line at the top of each page, 
stating the contents of the page; this is especially 





useful in referring to summaries of testimony. This 
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matter is just as important as emphasis is in oral 
argument. One of the ablest lawyers in this State is 
a great sinner in this respect, and in perusing his 
learned arguments, while we always envy his men- 
tal powers and his command of case law, we never 
envy him his notions of printing. 


Once in a while we find ourselves a little ‘‘ hard 
up for matter,” and are forced to resort to a species 
of padding, but it is seldom, and we flatter our- 
selves that the padding is not altogether irrelevant. 
But a recent number of a contemporary gives us a 
new conception of the capability of padding a law 
journal, A contributor asks the contemporary for 
the true form of the famous and hackneyed lines: 

“ The man that lays his hand upon a woman, 

Save in the way of kindness, is a wretch, 

Whom ’twere gross flattery to name a coward,” 
which the contributor had heard a judge misquote 
and attribute to Shakespeare. Of course, most peo- 
ple know they are from John Tobin’s play, ‘‘ The 
Honeymoon,” which can readily be procured at 
French’s, in New York, for ten cents, or from any 
other dramatic bookseller. But on account of its 
alleged “rarity,” the enterprising contemporary 
prints the play in its pages down to and including 
the quotation, and promises the rest in a future num- 
ber. This is really lugging in the Honeymoon by 
the horns. Sometime we may be driven to reprint 
‘« Othello,” on account of the frequency with which 
counsel in slander cases declare that ‘‘who steals 
my purse steals trash,” etc. 


We are indebted to Mr. Walter B. Hill, of Macon, 
Ga., for a copy of a pamphlet entitled, ‘‘ The Land 
Pirates — A narrative of the great conspiracy and 
murder case recently terminated in the Federal court 
at Macon, Georgia; by Marion Erwin,” who was the 
government’s prosecuting officer. Mr. Hill writes 
us: ‘‘It seems to me the proposition on which 
the prosecution was based is valid, viz.: that a con- 
spiracy to deter a non-resident from the exercise of 
his rights as a suitor in the Federal courts by assas- 
sinating his local agents is a crime under the Fed- 
eral statute. Owing to the peculiar environment, 
the administration of justice in the State courts 
would have been impossible. So many persons were 
interested in the success of the conspiracy that any 
jury impanelled in the State court they would have 
been represented, and thus mistrials, if not acquit- 
tals, rendered inevitable.” The crime in question 
was the assassination of John C. Forsyth, and the 
trial resulted in the consignment of his murderers 
to the penitentiary for life, three months after the 
murder. The pamphlet is issued by the Morning 
News Print, Savannah, Ga. 


The late unpleasantness in court between Judge 
Carpenter and General Butler has afforded occasion 
for half-columns of print in the daily newspapers, 
none of which afford us any information of the 
causes which led to the incident. Some of the 


newspapers describe the affair as ‘‘ piquant.” Some 





of them speak of the General as ‘‘ doughty.” Some 
of them describe Judge Carpenter as “ young.” The 
first description is debatable on artistic grounds; 
the second on historic. The third is an error alto. 
gether, for Judge Carpenter is a man past middle 
age. He is alsoa mild and courteous man, not a 
prey to excitability, and has a right sense of justice 
and propricty. From our acquaintance with him 
we derive the impression that he is not a safe man 
for any legal ruffian to bully, and that when fairly 
aroused he resembles the “sarcastic” but ‘quiet 
Mr. Brown,” who, according to the poet, “on several 
occasions had cleaned out the town.” Judging 
from Butler's expressions when he discovered that 
the Judge had left the beach, we infer that the only 
mistake the Judge made was in not “bottling up” 
Butler the day before. The only remedy avail- 
able to the General seems to be the inclusion of the 
Judge in that apocalyptical and apocryphal diatribe 
which it is rumored he is about to publish concern- 
ing his numerous enemies. 


The Independent says: ‘‘ Sunday, the one oasis for 
the workingman.” That is the reason why so many 
philanthropists are yearning to furnish him with 
drink on that day. It seems singular that while 
Legislatures are so solicitous to prevent the sale of 
cigarettes, opium and oleomargarine, they are equally 
solicitous to legalize the sale of alcoholic” beverages, 
Only the other day a man, temporarily crazed by 
strong drink, amused himself by shooting at people 
in the street promiscuously, and narrowly escaped 
a half dozen murders. Will any thing be done to 
him? Poor fellow! He had probably bought his 
drink from somebody authorized by the State to sell 
it to him, and there is no law to prevent his drink- 
ing, and so it would seem hard on him to punish 
him for the unintentional result of two lawful acts, 
out of which the State derives a considerable rev- 
enue! If the half-dozen people shot at had been 
killed, their relatives might have found great conso- 
lation in the fact that the State which licensed, and 
the lazy, idle, worthless wretch who made the sale, 
gained a profit from the transaction. But it would 
be a great pity to punish that drunkard. Better to 
preserve one of such capabilities to drink more rum 
and shoot at more human beings. 


De minimis non curat lez is a beneficial maxim of 
the law, out of which grows the common doctrine 
of idem sonans. But in the recent case of Griffith v. 
State, in Alabama, the defendant, convicted of 
murder, got a new chance of life by reason of the 
omission of three letters from one word of the 
indictment, two of which were silent. The indict- 
ment charged “ malice aforethou,” instead of ‘‘ mal- 
ice aforethought.” 





NOTES OF CASES. 





N Kingman v. City of Brockton, Supreme Judicial 
Court of Massachusetts, February 24, 189], it 
was held that a city has no power to appropriate 
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public money for the erection of a building to be 
used in part by a certain Grand Army post during 
its existence as an organization. The court said: 
“The general rule is well established, and is illus- 
trated by a great variety of decided cases, that 
taxation must be limited to public purposes. It was 
accordingly held in the recent case of Mead v. Acton, 
139 Mass. 341, that a statute authorizing a town to 
pay bounties to soldiers who re-enlisted in 1864, and 
were credited to the town, was unconstitutional, the 
purpose being to benefit individuals, apd not the 
public. The Fletcher Webster Post, G. A. R., No. 
13, is not a public body, but it is an association of 
individuals. To support and maintain such an asso- 
ciation cannot be deemed to be a public purpose. 
Ifa city or town may be authorized to erect a build- 
ing to be devoted in part to the use of such an asso- 
ciation so long as it shall exist as an organization, 
it is not easy to see why it may not be authorized to 
erect one exclusively for that purpose, and to pro- 
vide the necessary furniture, and indeed to bear all 
the expenses of maintaining the association. If a 
city or town may be authorized to give such assist- 
ance to a body of persons who have been soldiers or 
sailors in the war, the same principle would seem to 
extend so far as to include those who have rendered 
other great and meritorious services, and thus are 
entitled to public gratitude; such for example, as 
societies of disabled or past firemen or policemen. 
If once the principle is adopted that a city or town 
may be authorized to raise money by taxation for 
conferring benefits on individuals merely because in 
the past they have rendered important and valuable 
services for the benefit of the general public, occa- 
sions will not be wanting which will appeal strongly 
to the popular sense of gratitude or to the popular 
emotion, and the interests of just rights of minori- 
ties will be in danger of being disregarded. If the 
body of persons to be benefited is numerous, the 
greater is the influence that may probably be brought 
to bear to secure such an appropriation of the pub- 
licmoney. Under such circumstances it is neces- 
sary to recur and to adhere firmly to fundamental 
principles. The right of taxation by a city or town 
extends only to raising money for public purpose 
and use. There is no definition of public purpose 
or use which can include the maintenance and sup- 
port of a Grand Army post. It is said that if a city 
has a public building already erected which is larger 
than its present needs‘for municipal purposes 
tequire, it may allow portions of such building to 
be used for other purposes for the time being, either 
for a stipulated rent or price, or gratuitously; and 
further, that in erecting a public building a city 
need not limit the size of it to actual existing needs, 
but may make a reasonable provision for probable 
future wants. Al! this, within proper limits, is true. 
Worden v. New Bedford, 131 Mass. 23; French v. 
Quincy, 3 Allen, 9; Spaulding v. Lowell, 23 Pick. 71. 
But there may be some danger of extending this 
doctrine too far * * * In addition to Mead v. 
Acton, 189 Mass. 341, and cases there cited, the fol- 
lowing, among others, may also be referred to as 








tending to support the views above expressed, in 
respect to the proper limits of the right of taxation: 
Jenkins v. Andover, 103 Mass. 94; Loan Asso- 
ciation v. Topeka, 20 Wall. 655; Parkersburg v. 
Brown, 106 U. 8. 487; Osborne v. Adams Co., id. 
181, and 109 id. 1; Ottawa v. City of Carey, 108 id. 
110; Cole v. City of La Grange, 113 id. 1; Associa- 
tion v. Wood, 39 Penn. St. 73; State v. Osawkee Tp., 
14 Kans. 418, an instructive judgment by Brewer, J.; 
Mather v. City of Ottawa, 114 Ill. 659; Feldman v. 
City Council, 23 8. C. 57; Coates v. Campbell, 37 
Minn. 498; State v. Tappan, 29 Wis. 664; Brick Co, 
v. Brewer, 62 Me. 62. See also Dill. Mun. Corp., 
§§ 159, 508, 736; Cooley Tax’n, chap. 4.” 


In History Co. v. Flint, Court of Appeals of Texas, 
March 7, 1891, plaintiff sued on a written contract 
by defendant, subscribing for a complete set of cer- 
tain books, to be delivered one volume at a time, 
and a certain price to be paid on delivery. Defend- 
ant’s answer alleged that the sole consideration for 
such subscription was the representation of plain- 
tiff’s agent that one volume of the-set should con- 
tain biographical sketches of defendant, for which 
he furnished the agent material, and of certain of 
his friends; but such sketches did not appear in any 
volume, on learning which he rejected all the books 
received, and countermanded his subscription. 
Held, that the answer does not seek to vary the 
terms of the written contract, but to avoid it in toto; 
that plaintiff cannot deny such authority of its gen- 
eral agent employed to collect biographical informa- 
tion for incorporation into such books, as well as to 
sell them, and had made similar representations to 
other persons, which had been complied with, and 
where plaintiff by letter had ratified his action in 
this case; and that where defendant, after setting 
up the fraud in the procurement of the contract, and 
the failure of consideration, tenders the books back 
to plaintiff, he is entitled to demand a rescission of 
the contract. The court said: ‘‘The contract was 
an entirety. In this case the appellee had the right 
to rescind the contract. This would be so, even if 
the failure of consideration was only partial. Benj. 
Sales, § 426; Morse v. Brackett, 98 Mass. 208; 104 
id. 494; Carpentier v. Minturn, 65 Barb. 297; Mans- 
Jield v. Trigg, 113 Mass. 350. But the appellee is 
relying upon fraud in the incipiency of the con- 
tracts as the means of avoiding the entire contract 
— fraud that was the inducing cause for entering 
into the contract, and that prevailed upon him as 
the basis of this suit. Appellee’s pleas and evidence 
went to the whole contract, and to it as an entirety. 
He could avoid it for fraud and rescind it in toto. It 
was not too late for him to do so when he was sued 
under the facts of this case. This he could do by ten- 
dering the books to appellant at the trial,and then and 
there demand the rescission of the contract. If the 
appellee hud the right to avoid the contract for the 
fraud, and exercised it, he had a valid defense to 
the action or suit of the appellant. Clark v. Baker, 
5 Metce. (Mass.), 452; Mining Co. v. Jones, 108 Penn. 
St. 55; Barrie v. Harle, 143 Mass. 1. The case of 
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Barrie v. Earle, is a case directly in point. In that 
case Earle subscribed for one copy of the ‘Art Treas- 
ures of America,’ in ten folios, at $15 each, as pub- 
hshed, and agreed to pay for each portfolio as deliv- 
ered. Two deliveries were made, and the requisite 
$30 was paid therefor. Later on two more deliv- 
eries were made, but they were not paid for, and 
suit was instituted for the contract price of $15 for 
each portfolio, and Earle answered, setting up fraud 
as against the written contract order for the books. 
He did not offer or propose to rescind the contract, 
and did not return the books to the plaintiff, but 
sought to retain the books and avoid the payment 
therefor. He offered on the trial to prove the 
fraud and fraudulent representations of plaintiff's 
agent. This evidence was excluded upon the ground 
that the contract was entire, and that the defend- 
ant could not avoid it except by returning the two 
portfolios which he had received and paid for. The 
court held that the contract was an entirety, although 
the performance was several; and ‘as is said in 
Denny v. Williams, 5 Allen, 1, 4,’ it is a contract, 
‘one and entire in its origin; and yet, looking to 
the performance of different things at different 
times, it may be divisible in its operation; that 
although an action under it could be maintained for 
the price of each portfolio as it was delivered, yet 
that the contract is one entire agreement to take one 
copy of a publication made up of ten parts or port- 
folios, all constituting the Art Treasures of America; 
and that it is not a contract containing ten distinct 
and independent agreements to take ten different 
portfolios, one under each agreement. See Vinton 
v. King, 4 Allen, 562. The defendant’s evidence 
went to the whole contract, and was offered for the 
purpose of avoiding the whole contract; and he 
could only avoid the contract for fraud in its incep- 
tion by rescinding in toto, and by restoring to the 
plaintiff the portfolios which he had received. If 
the defendant had a right to avoid the contract, 
and exercised that right, he had a defense to this 
action, and could recover in an action brought by 
him the $30 he had paid, and the portfolios would 
all belong to the present plaintiff; but the defend- 
ant could not retain part of the portfolios under the 
contract and avoid the contract as to the rest. 
Clark v. Baker, 5 Metc. (Mass.) 452; Morse v. 
Brackett, 98 Mass. 205; Mansfield v. Trigg, 113 id. 
350; Manufacturing Co. v. Wakefield, 121 id. 91. It 
does not follow from this that the defendant was 
required to receive any portfolios that were not such 
as the contract called for, or that if the plaintiff did 
not from time to time offer to the defendant ten 
folios each of which satisfied the description con- 
tained in the contract, the defendant might not 
recover damages for a breach of the contract by the 
plaintiff.’ Barrie v. Earle, 143 Mass. 4, 5. The 
contract in this case was an entire one in its origin, 
but several in its performance. * * * The con- 
tract was repudiated almost from its creation; the 
books were refused acceptance, the bills for the 
books were refused payment by appellee, and fin- 


ally when the suit was brought, the books were 





———<ee 


tendered into court to. appellant and a rescission 
asked. The trial court-found that the contract was 
obtained through fraud, and was without consider- 
ation, and we see no reason why that judgment 
should be disturbed.” 





In Davis v. Carey, Pennsylvania Supreme Court, 
April 6, 1891, it was held that a charge that a per- 
son set fire to and burned his own mill to defraud 
the insurance companies is actionable in itself with- 
out proof of special damage. The court said: “Tp 
Andres v. Koppenheafer, 3 8. & R. 255, the slander- 
ous words spoken charged the publication of a libel, 
an indictable offense at the common law, now pun- 
ishable with fine and imprisonment. Chief Justice 
Tilghman, delivering the opinion of this court, said: 
‘ But supposing the words to imply an indictable 
offense, it is contended that still they are not action- 
able, because there is nothing infamous in the crime 
of libel. It is laid down by some elementary authors 
that all words are actionable which import an 
offense for which one is indictable and punishable 
by fine and imprisonment. I incline to think that 
this is carrying the matter rather too far. To say 
that a man has committed an assault and battery is 
charging him with an offense punishable by fine and 
imprisonment, but yet no action of slander has been 
sustained for such words. It seems that there 
should be something in the offense of an infamous 
or disgraceful nature — either a felony or a misde- 
meanor which affects one’s reputation.’ Mr. Justice 
Gibson, in the same case, said: ‘In England the law 
is broadly laid down, that words charging an offense 
that would subject the party to punishment by 
indictment, are actionable in themselves. In Brooker 
v. Coffin, 5 Johns. 188, the rule is restrained to a 
charge that would, if true, subject the party to an 
indictment for a crime involving moral turpitude or 
that would draw after it an infamous punishment. 
This distinction appears to me a sound one, and to 
be founded in reason and good sense. There is & 
variety of misdemeanors, to the commission of which 
not even the shadow of disgrace is attached by the 
world, and to be accused of which would not be 
likely to induce the vexation of a prosecution, if 
the accused were innocent, and if guilty he ought 
not to complain. I think it unreasonable that 4 
charge of having committed a nuisance, assault and 
battery, and the like, should be held actionable.’ 
We have quoted extensively from this case of Andres 
v. Koppenheafer, because it seems to be the leading 
case in Pennsylvania, and contains an exposition of 
the law which has been followed in the later cases. 
In Todd v. Rough, 10 8. & R. 18, it was held to be 
actionable, in a conversation concerning boundary 
trees and allowed landmarks, to say of the plaintiff 
that he moved the line and made a new line; for 
said this court, in a conviction of this offense, ‘not 
only would the plaintiff be subject to pecuniary loss, 
but to loss of character. The removal of bounda- 


ries has always been held in execration; the curse of 
God was denounced against it by the Mosaic law; 
the Romans considered it an infamous offense, and 
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all civilized nations have been of the same opinion. 
Tbe reason otf this general detestation is evident; 
without certainty of boundary there is no certainty 
of property in land.’ * * * In Klumphv. Dunn, 
66 Penn. St. 146, it was held that words imputing 
the commission of the crime of adultery in another 
State are actionable here. * * * The English 
rule is that spoken words, which impute that the 
plaintiff has been guilty of a crime punishable with 
imprisonment, are actionable without proof of spe- 
cial damages. Odgers Lib. & Sland. 54, and cases 
there cited. But in the American cases importance 
is attached to the inherent nature of the indictable 
act, and also to the punishment which the law 
assigns to it, upon the principle that social degrada- 
tion may result from either. Brooker v. Coffin, 5 
Johns. 190, is the leading case in this country. The 
rule there laid down is known as the American rule, 
and is as follows: In case the charge, if true, will 
subject the party charged to an indictment for a 
crime, involving moral turpitude, or subject him to 
an infamous punishment, then the words will be in 
themselves actionable. ‘This test,’ says Mr. New- 
ell in his very recent treatise on Defamation, Libel 
and Slander, page 97, ‘has been accepted and 
applied so often, and so generally, that it may now 
be accepted as settled law.’ It was referred to in 
Andres v. Koppenheafer with approval, and is spoken 
of as founded in reason and good sense. The cases 
in Pennsylvania are in accord with it, and we regard 
it as stating the true rule.” 


—————»__—_—_ 


BUILDING RESTRICTIONS— RIGHT TO EN- 
FORCE. 


N estimating the value of land in cities, the chief, if 
not the only factor, is location. But where build- 
ings are to be appraised another consideration of 
almost equal importance has to be weighed, and this 
is the substantial accord or otherwise existing between 
the building itself and the character of the vicinage in 
which it is erected. The fact was early discovered that 
in all growing cities the character of urban neighbor- 
hoods is subject to changes more or less rapid; and 
that while most changes are attended by an increase in 
the value of land, all have a tendency to lessen the 
value of buildings by disturbing the harmony assumed 
to exist at the first between buildings and neighbor- 
hood. In suburban and newly-settled districts there- 
fore it often became an object to one about to build, 
or one parcelling a tract into building lots for sale, to 
provide, by the surest means which a reasonable fore- 
sight could devise, that the vicinage should remain 
permanently suitable to the class of buildings which it 
was contemplated to erect, at least during the life-time 
of those buildings; and in order to accomplish this re- 
sult, recourse was had to specific agreements with pur- 
Chasers. So common have agreements of this nature 
become that there is scarcely a title in those districts 
in our large cities which have been called into requisi- 
tion for building purposes during the past thirty years 
in which they are not to be met with. 

The stipulations in these agreements are generally 
restrictive of the class and value of the buildings to be 
erected upon the land, their architectural design or the 
material of their construction, height and depth, posi- 
tion upon the lot and distance from the street, as well 
a8 the uses to which the buildings are to be put and the 








trades and occupations to be carried on in them. Asa 
rule, they now assume the form of strict and carefully 
worded covenants in terms declared to run with the 
land; but in earlier times, and before the law with re- 
gard to them was as settled as it now is, they were 
more often drawn in the shape of conditions aiming to 
work a forfeiture on breach, or of reservations from 
the grant as of easements, or were expressed in a bond 
contemporaneous with the grant; not infrequently the 
intention of the parties was left to be picked up from 
afew words of recital. Nor wasit necessary that the 
restriction should be even constructively a covenant, a 
mere verbal understanding, accompanied by the exhi- 
bition of a plan showing restrictions upon building has 
been held to create easements. Maxwell v. E. R. Bank, 
3 Bosw. 124. However ragged the garb they appeared 
in, it was found that they had all alike inherited the 
favor of courts of equity which, indifferent to physical 
shortcomings, took them under its protecting care. 
Hence it was that they escaped the web of Spencer's 
Case which would otherwise have entangled them. 

An attempt may be made to formulate the equitable 
doctrine in relation to these agreements as follows: 
Where the owner of the entire unincumbered fee of 
land sells a portion thereof, and in the deed of convey- 
ance, or inany contemporaneous document between 
the parties under seal an agreement is clearly evi- 
denced to observe building restrictions with reference 
to the premises conveyed or retained, such an agree- 
ment will be equivalent to a grant of an easement out 
of tae one parcel in favor of the other; and the char- 
acter of dominant and servient tenement respectively 
having thus once attached will remain and pass with 
both estates, into whosoever hands they may come, 
providing that notice of the agreement can be clearly 
shown. The same result will follow where the owner 
similarly parts with the whole piece, imposing upon it 
restrictions in favor of other land. It is immaterial 
that the covenant is one which, according to the strict 
principles of the common law, would not run with the 
land; or one upon which a subsequent owner of the 
dominant tenement, not being an assignee of the cov- 
enant, could not sue at law; or that the original 
grantee of the lot, in whose deed the covenant was in- 
serted, did not himself execute that deed (Atlantic v. 
Leavitt, 50 Barb. 135); or that no reference to the cov- 
enant is made in any of the subsequent conveyances 
of the servient tenement. Where a tract of land be- 
longing to one owner is parcelled and sold under a plan 
to different purchasers, it is not sufficient to preclude 
relief that the owner of the dominant tenement claims 
under a purchaser from the common grantor whose 
conveyance was actually delivered prior to that con- 
taining the covenant sought to be enforced. The cov- 
enant is assumed to be for the benefit of all other prior 
and subsequent grantees of parcels of the same tract, 
and as creating an easement on behalf of the whole 
property ; the owner of any lot is at liberty to apply to 
compel ‘observance of the covenant as a party for 
whose benefit it was made. The ownership necessary 
to support an action need be no greater than a life- 
estate—bare occupancy ever will confer the right. 
Brown v. Brown, 30 N. Y. 519; Brouwer v. Jones, 23 
Barb. 153. The premises need not necessarily be occu- 
pied. Peck v. Elder, 3 Sandf. 126. 

A perusal of the earlier cases will show how strenu- 
ously it was sought at first to oppose to this equitable 
doctrine the strict rules of the common law, and with 
what persistence, even after that doctrine may be con- 
sidered firmly established, objections were presented 
and argued that such covenants were personal, and 
that in the case of grants in fee they could not run 
with the land, as there was no reversion to which they 
could attach, or that they were a derogation from the 
grant or an attempt to create a new species of estate 
in land such as the law would not allow. 
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Barrow v. Richard, 8 Paige, 351, appears to be the 
first case reported in this State in which the common- 
law doctrines are both clearly admitted and deliber- 
ately departed from. ‘‘ Where is the land,’’ asks the 
opinion, **to which the covenant attaches itself in the 
hands of the original covenantee and follows upon his 
transfer and conveyance to a third person so as to give 
that third person the benefit of the covenant as his as- 
signee? ‘There is none.* Selling a lot to A. in fee, and 
taking A.’s covenant to restrict the use to be made of 
that lot, and then conveying an adjoining lot to B. on 
similar terms does not coustitute B. the assignee of 
A.’s covenaut.”” But the equitable doctrine was up- 
held. 

« As already indicated, the free application of equi- 
table principles to all relations of this subject renders 
it unnecessary to consider with regard to these ease- 
ments or quasi easements (as building restrictions 
sometimes are) questions which in actions at law are of 
some nicety. Not only are the subtleties of Spencer’s 
Case eliminated, but no question is permitted to arise 
as to the right of athird party to sue on a contract 
made in bis favor which was early established in equity 
in relation to this subject, the absence of any privity 
of contract being supplied by privity of estate. As il- 
lustrating this may be taken the commonest ty pe of case 
under this branch of the law, that, namely, presented 
by Western v. McDermott, L. R., 1 Eq. 499, and in ap- 
peal, L. R., 2 Ch. 72. This is the case of an owner of 
a tract parcelling it into lots which he sells to indi- 
vidual purchasers, taking from each to himself, his 
heirs and assigns, a covenant restrictive of buildings, 
nuisances, etc., the legal question arising for determi- 
nation upon this state of facts being whether one pur- 
chaser could sue another purchaser directly. In both 
American and English cases this has been determined 
in the affirmative. Barrow v. Richard, 8 Paige, 351; 
Harrison v. Good, L. R., 11 Eq. 338; 40 L. J. Ch. 294; 
Brouwer v. Jones, 23 Barb. 158. Yet this right is not 
absolute in every instance, but will depend upon sev- 
eral considerations. Thus in Massachusetts it has been 
held that unless the restriction is inserted in the grant 
specifically for the benefit of the adjoining estate, it 
will not create a negative easement in favor of it. 
Badger v. Boardman, 16 Gray, 560. So the decisions of 
many of the later English cases appear colored by the 
consideration whether or not the covenants enter into 
the details of a general building scheme or not; where 
such scheme is shown to exist, it undoubtedly fur- 
nishes evidence from which to gauge the intention of 
the parties and the purpose of the covenant. In de- 
termining the right of an assignee of the land to en- 
force a restrictive covenant entered into with his pred- 
ecessor in title, it may become necessary to consider 
whether plaintiff's vendor contracted with him that he 
should be the assignee of a restrictive covenant in 
favor of the land he is purchasing, which is to be col- 
lected from the transaction of sale and purchase. In 
cousidering this, the apparent purpose or object of the 
covenant in reference to its being intended to be an- 
nexed to other property, or only obtained to enable 
the covenantee more advantageously to deal with his 
property, is important to be attended to. It may be 
also important to ascertain whether the purchaser is 
the purchaser of all the land retained by his vendor 
when the covenant was entered into; and if similar re- 
strictive covenants were contained in any portion of 
the reserved estate subsequently sold by the vendor. 
These points are considered in Renals v. Cowlishaw, L. 
R., 9 Ch. Div. 125, where it is said to be not the law 
in England that a purchaser of part only of the re- 
served estate becomes entitled to the benefit of a re- 
strictive covenant over adjoining lands, where he did 
not know of the existence of the covenant; but that to 
entitle him to enforce the covenant as an assign, where 
the conveyance containing the covenant does not show 








on its face that the benefit of the covenant was in- 
tended to inure for the time being to each portion of 
the estate so retained, or to the portion of which plain- 
tiff is assiguor, it must appear that the plaintiff ac- 
quired his piece with the understanding that he was to 
have the benefit of the covenant, and that the latter 
was part of the subject-matter of the purchase. It jg 
of course clearly evident that it should appear exactly 
what the dominant tenement is and what its extent. 

An extension of the doctrine in favor of the indi- 
vidual owners of the easement is that which imposesa 
duty upon the common grantor, who is the original 
covenantee, to permit no infringement of the cove- 
nant on the part of any covenantor or his assigns, the 
penalty of willful disregard of this duty being that 
equity will refuse him its assistance to restrain other 
violations of the covenant. Where the restrictions are 
part of a general building scheme, the unfairness of 
permitting a breach in certain cases while refusing the 
liberty in others is manifest. This was first demon- 
strated in Roper v. Williams, Turner & R. 18, a case of 
the usual type, where injunction was asked against 
breach of a covenant to build no nearer than thirty 
feet of the road. It was followed in 1867 in Peek v. 
Mathews, L. R., 3 Eq. 515. It applies only where the 
suit is brought by the original covenantee for his own 
benefit, for no act of the origiial covenantee can inter- 
fere to the detriment of rights already acquired by any 
purchaser. Unless the original covenantee has a ma- 
terial personal interest in the litigation, he is no longer 
either a necessary or proper party to it. In Bowes v. 
Law, L. R., 9 Eq. Cas. 637, a plaintiff bringing him in 
was compelled to pay his costs. It is suggested in 
Trustees v. Lynch, 70 N. Y. 440, that in some cases the 
original covenantee might interfere as a bare trustee; 
but no issue arose in that case upon the question of 
parties, and the opinion of the court clearly was that 
the proper party to sue was the injured owner. 

But not only has this negative duty been cast upon 
the original covenantee, but it has even been sought in 
England to compel him to exercise powers beyond the 
reach of the lot-owners in order to subserve their in- 
terests. 

Thus, in Masters v. Hansard, L. R., 4 Ch. Div. 718, 
the common owner in fee first demised to A., taking a 
covenant against nuisances or annoyances to the neigh- 
borhood or to the lessor or his tenants, and against 
building without first submitting plans to the lessor 
and obtaining his approval. Some years after the same 
lessor demised the adjoining lot to B.,who entered into 
a similar covenant, but without knowledge of the ex- 
istence of the covenants in the lease to A. A. then 
began (with the lessor’s consent) to build so as to 
darken B.’s windows, and B. brought injunction to re- 
strain A.’s building and against the lessor to compel 
him to refuse bis assent to the building by exercising 
the power he possessed under A.’s covenant which B. 
claimed was in bis favor and could be enforced by 
him. The relief was refused as being an unwarrant- 
able extension of the doctrine of two tenements, 
although Bramwell, L. J., says: ‘*Had the covenants 
been meant for the benefit of the owners of the ad- 
joining property, and been made known to plaintifi’s 
assiguor when he took the lease, or possibly if not 
made known, it might have been said that the second 
lessee was the equitable assignee of the benefit of those 
covenants, bué such was not the intention; the coven- 
ant is general, and is not confined to the plaintiff's 
piece.”” A case in point in this view would probably 
be Manners v. Johnston, L. R., 1 Ch. Div. 673, where a 
verbal agreement on plaintiff's purchase that he should 
have the benefit of a similar covenant was held suffi- 
cient. 

A question of considerable interest arises in regard 
to the duration of restrictions of this nature, or for 
what length of time courts are bound to uphold their 
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their operation is not specifically limited as to time, yet 
it is obvious that building restrictious entirely reason- 
able and suitable to the purposes of one period of a 
city’s growth or to one generation of its inhabitants 
may be outgrown and useless in the next. Are they 
then to fetter the use of the land for all time? As 
already seen where land is laid out according to a 
building scheme, the covenant is often held for the 
benefit of the neighborhood, which embraces all the 
land in the original tract or in contemplation at the 
time it was made, and the difficulty of securing re- 
leases from a perhaps very considerable number of 
people, the refusal of any one of whom would nullify 
the consent of all the others, is manifest. 

There are many expressions in the reported decis- 
ions which appear to justify the opinion that in the 
absence of contrary stipulation the covenant is binding 
for all time unless released by subsequent agreement 
of the parties or by acquiescence. Thus, in Cook v. 
Chilcott, L. R., 3 Ch. Div. 694, where the covenant en- 
forced was to supply certain residences upon the dom- 
inant tenement with water (a comparatively tempo- 
rary purpose), Malins, V. C., says: “I think it is a 
covenant which runs with the land for all time.”’ 

Bedford v. British Museum, 2 My]. & K. 552, one of 
the leading authorities in England under this head, 
was a case where it was sought to enjoin defendants 
from extending their buildings in violation of a cov- 
enant at that time (1822) over one hundred and thirty 
years old. The mansion (Bedford House) for the 
benefit of which the covenant was desigued, had been 
pulled down more than twenty years before, and other 
buildings stood on its site. Lord Eldon refused the 
plaintiff relief, and the case was long cited as an au- 
thority that where the character of a neighborhood 
had changed completely since the covenant was en- 
tered into, a court of equity would decline to enforce 
obedience to an agreement which age had robbed of 
all vital force. Thus in Renals v. Cowlishaw, L. R., 11 
Ch. Div. 868, James, L. J., is reported as saying: “If 
the general character of the neighborhood changes, the 
obligation ceases,’’ and he cites this case. But there 
was abuut the museum case au element not to be over- 
looked, and this was that the plaintiff and his prede- 
cessors in title had themselves contributed to the 
change. This clearly appears from Sayers v. Collyer, 
49 J. P. 244, decided in 1884, where Bowen, L. J., says: 
“The case of Bedford v. Museum must not be misun- 
derstood or misapplied; it is not an authority that 
contractual obligations disappear as circumstances 
change, but that a person who is entitled to the benefit 
of a restrictive covenant may, by his conduct or omis- 
sion, put himself in such an altered relation to the per- 
son bound by it as makes it manifestly unjust to insist 
upon its enforcement.” The holding in the caso is that 
a change in the character of the neighborhood will not 
affect building covenants where the plaintiff has been 
no party to and cannot be held responsible for the 
change; and this is in strict accordance with T'ulk v. 
Moxhay, 2 Phill. 774, where the defense unsuccessfully 
raised to the application for an injunction to enforce 
obedience to a covenant to keep Leicester Square Gar- 
den open and unbuilt upon was that the entire charac- 
ter of the neighborhood had changed in the forty years 
which had elapsed since the covenant was given. 

In our own State it would appear that there is a 
strong disposition to hold that a change in the charac- 
ter of the neighborhood ipso facto releases outgrown 
covenants. Thus, in Trustees v. Lynch we find in the 
opinion: ‘ [tis not alleged that there has been any 
change in the character of the locality, the surround- 
ings of the premises or the occupation of contiguous 
property, or the business of the vicinage which bas 
rendered it inexpedient to observe the covenant or 
made a disregard of it indispensable to the practical 











and profitable use and occupation of the premises, so 
that it might be inequitable to comnel a specific per- 
formance of the agreement. Jf such a defense could 
avail, it has not been interposed.” But the court go 
much further in Lattimer v. Livermore, 72 N. Y. 179, 
where it is suid: “If by the change in the surround- 
ing circumstances this covenant had ceased to be of any 
substantial value to the plaintiff, she would not be per- 
mitted inequity to enforce it simply to annoy and dam- 
age other people. But so long as her house is occupied 
as a dwelling-house, and the locality remains suitable 
for dwelling-houses, and this covenant remains of sub- 
stantial value to her, she must be permitted to enforce 
it.” 

It is open to argument whether the decisions on this 
point would not have been more satisfactory if they 
bad agreed in squarely establishing the principle that 
restrictive covenants must, at least as between others 
than the original parties, stand or fall by their own 
reasonableness at the time they are questioned, aud be 
declared void where they are no longer useful, or 
where the balance of convenience is against them, 
either on the ground of public policy or in pursuance 
of what may be well presumed to have been the in- 
tention of the original parties at their inception. In 
the old case of Keppell v. Builey, 2 Myl. & K. 527, will 
be found a full exposition of the reasons why it there 
appeared to the court that easements of this nature 
should be kept within close bounds; and, although this 
decision has. been repudiated by later English cases 
(Catt v. Towrle, L. R., 4 Ch. 654), it contains much of 
value. The writer of a note upon this case in Sugden’s 
Vendors, page 737, suggests that courts of equity will 
find means of suiting their remedies to the require- 
ments of each case so us to do no injustice. 

It is not improbable that the trend of future decis- 
ions will be toward limiting very considerably the 
power for posthumous evil which some of these ease- 
ments now possess. 1n concurring in the decision in 
Sayers v. Collyer, Bagallay, L. J., wisely leaves open a 
door for use on future occasions by remarking: ** Each 
case must be determined by its own circumstances.” 
In Skinner v. Shepard, 130 Muss. 180, where the con- 
veyance read “the said premises hereby conveyed are 
subject to the condition that no building shall ever be 
placed on that part of the same lying within twenty- 
five feet of street,” it was held that the inten- 
tion was to make a covenant personal only. So a mere 
declaration in a deed that the premises are conveyed 
for a particular use is now held ineffectual as a restric- 
tion,-although a personal liability may accrue on 
breach. Warren Co. v. Patterson, 56 Ill. 111; Ward v. 
N. E. Screw Co., 1 Cliff. 565. Whatever obstacles may be 
found in the path towards which American decisions 
are tending, it can hardly be doubted that the inter- 
pretation of the law in Sayers v. Collyer, if we cor- 
rectly understand it, furnishes a rule which would be 
found as unsuited to this country as was the English 
doctrine of prescription for light. 

Wm. SETON GORDON. 
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INJUNCTION — BOYCOTTING NEWSPAPER. 
UNITED STATES CIRCUIT COURT, SOUTHERN DISTRICT 
OF OHIO, W. D., JAN. 31, 1891. 

CASEY v. CINCINNATI TYPOGRAPHICAL UNION, 
No. 3.* 

A combination or a conspiracy, by a trades union, to boycott 
a newspaper for refusing to unionize its office is unlawful, 

and will be restrained by a court of equity. 


* 45 Fed. Rep. 135. 
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N equity. The complainant, proprietor and pub- 
lisher of The Commonwealth, a daily and weekly 
newspaper published at Covington, Kentucky, sues to 
restrain the defendant, the Cincinnati Typographical 
Union No. 8, a corporation organized under the laws 
of Obio asa trades union or labor organization, com- 
posed of type-setters and printers, and the individual 
defendants, who, it is averred, are its officers and 
managing agents, from ‘‘ boycotting ’’ the complainant 
and his newspaper. 

A restraining order to remain in force until the hear- 
ing and disposition of complalnant’s motion for a tem- 
porary injunction having been granted when the bill 
was filed, the cause is now before the court upon that 
motion. 


Simrall & Mack and Mr. Bryan, for complainant. 
Kittredge & Wilby, for defendant. 


Saag, J. After the presentation of the facts upon 
the hearing of the motion, the court called upon coun- 
sel for the defendants to state the grounds of their ob- 
jections to the granting of an injunction. They first 
challenged the jurisdiction in equity, citing Kidd v. 
Horry, 28 Fed. Rep. 773; Society v. Roosevelt, 7 Daly, 
188, 190; Assurance Co. v. Knoit, L. R., 10 Ch. 142; 
Richter v. Tailors’ Union, 24 Week. Law Bul. (Sept., 
1890) 189; Mayer v. Association (N. J., Nov., 1890), 20 
Atl. Rep. 492; Mogul Steamship Co. v. McGregor, 15 Q. 
B. Div. 476, and Moores v. Bricklayers’ Union, 23 
Week. Law Bul. 48. 

Kidd v. Horry was an application to restrain the de- 
fendant by injunction from publishing certain circu- 
lars alleged tu be libellous and injurious to complain- 
ants’ patent-rights and business, and from making and 
uttering libellous and slanderous statements concern- 
ing the validity of complainants’ letters-patent or 
their title thereto, or concerning their business, dur- 
ing the pendency of a suit to restrain the infringement 
of said patents. Justice Bradley, who decided the 
case, in the course of his opinion, said that the appli- 
cation rested principally upon a line of recent English 
autborities, which depended on certain acts of Parlia- 
ment, and not on the general principles of equity ju- 
risprudence, but that neither the statute law of this 
country, nor the well-considered judgment of a court, 
had introduced this new branch of equity into our 
jurisprudence. ‘ There may be a case or two looking 
that way, but none that we deem of sufficient author- 
ity to justify us in assuming the jurisdiction. * * * 
We do not think that the existence of malice in pub- 
lishing a libel, or uttering slanderous words, can make 
any difference in the jurisdiction of the court. Malice 
is charged in almost every case of libel, and no cases 
of authority can be found, we think, independent of 
statutes, in which the power to issue an injunction to 
restrain a libel or slanderous words has ever been 
maintained, whether malice was charged or not.” 

This case was approved and followed in Wheel Co. v. 
Bemis, 29 Fed. Rep. 95, by Judges Colt and Carpenter, 
in the United States Circuit Court of Massachusetts. 
To the same effect, see Boston Diatite Co. v. Florence 
Manufacturing Co., 114 Mass. 69. Mr. Justice Gray 
was then the chief justice of the Supreme Court of 
Massachusetts, aud pronounced the opinion, holding 
that “ the jurisdiction of a court of chancery does not 
extend to cases of libel or of slander or of false repre- 
sentations as to the character or quality of the plain- 
tiff's property, or us to his title thereto, which involve 
no breach of trust or of contract.’’? Upon the author- 
ity of this case, and of Assurance Co. v. Knott, the Su- 
preme Court of Massachusetts held in Whitehead v. 
Kitson, 119 Mass. 484, that there was no jurisdiction in 
equity to restrain a person falsely representing that the 
plaintiff's patent infringed a patent owned by himself, 
and thereby deterring others from purchasing the 
plaintiffs invention. 





The case in 7 Daly was upon a motion to vacate a 
preliminary injunction, which had been granted, re- 
straining the defendants, as members or visitors of the 
State board of charities, from publishing the proceed. 
ings before them in their inspection and examination, 
under the statute, of the affairs and conduct of the 
complainant and its officers, which proceedings, it was 
averred, were secret and ex parte, the society having 
been excluded from being present by counsel, and not 
allowed to cross-examine witnesses or produce testi- 
mony on its own behalf, or to know even, except from 
the publications of the proceedings, what charges were 
made against it or its officers. The court held, that 
conceding the facts as stated, and that the matter pub- 
lished was defamatory and libellous, the defendants 
could not be restrained by a court of equity, and that 
those injured must seek their remedy by a civil action, 
or by an indictment in the criminal courts, the exer. 
cise of any equitable jurisdiction to restrain publica- 
tions being repugnant to the constitutional provision 
that every citizen may fairly speak, write and publish 
his sentiments on all subjects, being responsible for 
the abuse of that right, and that no law should be 
passed to restrain the liberty of speech and of the 
press. 

In Assurance Co. v. Knott the court was asked to re. 
strain the publicatlon of a pamphlet which, it was 
charged, contained false statements of the rates of 
premium charged by complainant, and represented the 
company as being managed with reckless extravagance, 
and as being in astate of insolvency, and unable to 
fulfill its engagements; and it was averred that the 
continued publication would be very injurious to the 
company’s credit, and could not fail greatly to dam- 
age its business and diminish its profits. Hall, V. C., 
refused to grant an injunction, and the plaintiff, by 
way of appeal, applied to Lord Cairns, L. C., who held 
that there was no ground whatever for the interfer- 
ence of the court; that if the publications did not 
amount to libels, and were therefore innocuous and 
justifiable in the eye of the court of common law, he 
was ataloss to understaud upon what principle the 
Court of Chancery could interfere; and if, on the other 
hand, the comments were libellous, it was clearly set- 
tled that the Court of Chancery had no jurisdiction to 
restrain their publication. 

In Richter v. Tailors’ Union, a similar rule was ap-, 
plied. In that case the petition set forth that the de- 
fendants unlawfully combined and conspired to break 
up and destroy plaintiff's business, and that in order to 
accomplish that purpose, they maliciously compelled 
plaintiff's employees to quit working for them, and 
prevented others from working for them. The means 
by which this was accomplished were not specified. 
‘* Whether it was done by moral suasion, by argument, 
by reason or by intimidation and violence, is not 
shown by either the petition or the evidence.’ All 
that did appear was that the defendants printed and 
published circulars, and that the plaintiff had lost cus- 
tomers because the latter had heard that plaintiff was 
employing scab or inferior tailors. It was not shown 
from what source the alienated customers derived 
their information, but it was assumed by counsel for 
the plaintiff that it was from the circulars. The court 
held that the only question before it was whether it 
could enjoin the publication of a libel, and that the 
only remedy against such publication was at law. To 
the same effect is Mayer v. Association. Indeed the 
law as stated in all these cases is so thoroughly estab- 
lished as to be beyond controversy, and it is not neces- 
sary to refer more particularly to other cases cited in 
support of it. Francis v. Flinn, 118 U. S. 385, is quite 
as strong an authority as any cited. 

The question with which we have to deal is whether 
this case falls within the rule. That the defendant, the 
typographical] union, set on foot a boycott against the 
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complainant, as stated in the bill, and in the affidavits 
on file, is not denied. That this boycott was to be en- 
forced by threatening loss of business to those who, 
having no connection with the union, should continue 
to advertise with, or in any way patronize, the com- 
plainant, is clearly shown. True, it is claimed that no 
threats were used; but the language of the circulars 
has no doubtful meaning. The affidavits on file show 
that it was perfectly understood by those who re- 
ceived them; and the circumstances indicate that it 
was intended that it should be so understood. In 
Brace v. Evans, 3 Ry. & Corp. L. J. 561, it was held 
that the word “‘ boycott’’ is in itself a threat. ‘In 
popular acceptation it is an organized effort to exclude 
a person from business relations with others, by per- 
suasion, intimidation and other acts which tend to 
violence, and thereby cverce him, through fear of re- 
sulting injury, to submit to dictation in the manage- 
ment of his affairs.” But it is insisted for the defend- 
ants that every representation of fact contained in 
their hand-bills and circulars is true; that is to say, 
that the complainant had, in 1888, broken with the 
typographical union, discharged all union employees, 
and had since that date employed only those who were 
not members of the union; and that after repeatedly 
promising to unionize his office he had finally, in Sep- 
tember, 1890, refused to do so, and declared that he 
would not employ any person who was connected with 
the union. All these are conceded facts. Therefore, 
argue counsel for the defendants, this is only a case 
of lawful competition. The complainant having de- 
elared that he would not empley any member of the 
union, the union had a right to say that its members 
would not patronize the complainant. Nobody dis- 
putes that proposition. lf that were all that is in- 
volved in this case, there would be nothing for the 
court to act upon. But it is not all by any means. 
Instead of ‘ fair, although sharp and bitter, competi- 
tion,” as is contended by counsel, it was an attempt, 
by coercion, to destroy all competition affecting the 
union. It was an organized conspiracy to force the 
complainant to yield his right to select his own work- 
men, and submit himself to the control of the union, 
and allow it to regulate prices for him, and to deter- 
mine whom he should employ and whom discharge. 
In other words, it was and is an organized effort to 
force printers to come into the union, or be driven 
from their calling for want of employment, and to 
make the destruction of the complainant’s business 
the penalty for his refusing to surrender to the union. 
Whatever moral obligation may have been incurred 
by complainant by reason of his promises to unionize 
his office, they were wholly without consideration, 
and they amount to nothing whatever in law or in 
equity. 

No case has been cited where, upon a proper show- 
ing of facts, an unsuccessful appeal has been made to 
a court of chancery to restrain a boycott. The au- 
thorities are all the other way. At common law an 
agreement to control the will of employers by im- 
proper molestation was an illegal conspiracy. In New 
York it has been held that the “boycott” is a con- 
spiracy in restraint of trade. People v. Wilzig, 4.N. Y. 
Crim. R. 403; People v. Kostka, id. 429. So also in 
Virginia: Com. vy. Shelton, 11 Va. Law J. 824. And 
in Connecticut: State v. Glidden, 8 Atl. Rep. 890. 
And in England: Reg. v. Barreit, 18 L. J. 430. 

.In Emack v. Kane, 34 Fed. Rep. 47, the United 
States Circuit Court for the Northern District of Illi- 
nois held that equity had jurisdiction to restrain an 
attempted intimidation by one issuing circulars threat- 
ening to bring suits for infringement against persons 
dealing in a competitor's patented article, the bill 
charging, and the proof showing, that the charges of 
infringement were not made in good faith, but with 
malicious intent to injure complainant’s business. Judge 


Blodgett recognized, in his decision, the authority of 
Kidd v. Horry and Wheel Co. v. Bemis, cited for the 
defendants in this case, but said that the case before 
him was fairly different and distinguishable from those 
cases in a material and vital feature. In those cases 
the interference of the court was sought to restrain 
the publication of libellous attacks upon the property 
of the complainant. In Emack v. Kane the gist of the 
complaint was that the publications were only means 
employed to carry into effect a malicious intent to in- 
jure and destroy the complainant's business. Judge 
Blodgett said: 

“T cannot believe that a man is remediless against 
persistent and continued attacks upon his business, 
such as have been perpetrated by these defendants 
against the complainant, as shown by the proofs in this 
case. It shocks my sense of justice to say that a court 
of equity cannot restrain systematic and methodical 
outrages like this by one man upon another’s property 
rights. Ifa court of equity cannot restrain an attack 
like this upon a man’s business, then the party is cer- 
tainly remediless, because an action at law in most 
cases would do no good, and ruin would be accom- 
plished before an adjudication would be reached. 
True, it may be said that the injured party has a 
remedy at law; but that might imply a multiplicity of 
suits, which equity often interposes to relieve from. 
But the still more cogent reason seems to be that a 
court of equity can, by its writ of injunction, restrain 
a@ wrong-doer, and thus prevent injuries which could 
not be fully redressed by a verdict and judgment for 
damages at law. Redress for a mere personal slander 
or libel may perhaps properly be left to the courts of 
law, because no falsehood, however gross and malic- 
ious, can wholly destroy a man’s reputation with those 
who know him; but statements and charges intended 
to frighten away a man’s customers, and intimidate 
them from dealing with him, may wholly break up and 
ruin him financially with no adequate remedy if 
acourt of equity cannot afford protection by its re- 
straining writ.’’ 

This isaclear and forcible statement of the law, 
and is in accord with the general current of autbority. 

How strongly it applies in this case may be readily 
seen by referring to the editorials in the Bulletin, the 
organ of the union, and to the hand-bills and circulars 
set forth in the statement of facts. The editorial in 
the Bulletin of December 1 declares that the boycott 
“isstillon, and will be until the proprietor of the ‘ rat’ 
sheet employs union men.’’ It requests ‘all K. of L. 
assemblies, unions and workingmen to bear in mind 
that Mr. Casey refused to employ or in any way recog- 
nize organized labor.” It asks their aid in compelling 
complainant to recognize the rights of labor by with- 
drawing their patronage from his paper, and if possible 
let him know why. It calls upon them not to patronize 
any merchants who advertise in complainant’s news- 
paper, and if they see the paperin any place of busi- 
ness to refuse to buy goods unless the merchant im- 
mediately stops the “rat” sheet. The communica- 
tion sent by the union on the 3d of November to 
Messrs. Griffin, agents for the sale of complainant’s 
paper, contains the following: 

‘This union will consider it a great favor for you to 
give up the agency of the Commonwealth. If you do 
not do so, we will have to consider you the enemy of 
organized labor.”’ 

These are fair samples, and they indicate the method 
by which the boycott was to be made effective. Yet 
counsel say that there were no threats; that the de- 
fendants were only exercising their constitutional 
right to freely speak and publish their opinions; that 
what defendants have done is a necessary and natural 
and proper incident of bitter, but yet lawful, competi- 
tion, and that this was only fair argument and per- 








suasion. These propositions are in direct conflict with 
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decisions made fong ago, and recognized in all subse- 
quent cases. In Rex v. Eccles, 1 Leach, 274, the de- 
fendants were indicted for conspiring to impoverish a 
tailor, and by direct means to prevent him from carry- 
ing on his trade. They were convicted, and upon a 
motion in arrest of judgment it was objected that the 
indictment ought to have stated the acts that were 
committed to impoverish the tailor and to prevent him 
from carrying on his trade in order that the defend- 
ants might thereby have notice of the particular 
charges they were called upon to answer. But Lord 
Mansfield, without hearing the prosecution, said that 
that was certainlyjnot necessary. ‘* The offense does not 
consist in doing the acts by which the mischief is ef- 
fected—for they may be perfectly indifferent—but the 
conspiring with a view to effect the intended mischief 
by any means. The illegal combination is the gist of 
the offense.”’ See also Jn re Wabash R. Co., 24 Fed. 
Rep. 217. In that case the following notice was sent 
to various foremen of the shops of the railroad com- 
pany, during a strike organized to resist a reduction 
of wages, the railroad company being at that time in 
the hands of a receiver appuinted by the United States 
Circuit Court: 
‘** OFFICE OF LOCAL COMMITTEE. 
** June 17, 1885. 

“+ ___—=, Foreman: You are requested to stay 
away from the shop until the present difficulty is set- 
tled. Your compliance with this will command the 
protection of the Wabash employees. But in no case 
are you to consider this an intimidation.’ 

** Held, that this was an unlawful interference with 
the management of the road by the receiver, and a 
contempt of court, for which the writer should be 
punished.” 

The court, in passing upon the case, said : 

“The statement in all these notices that they are 
not to be taken as intimidations goes to show beyond 
a doubt that the writer knew he was violating the law, 
and by this subterfuge sought to escape its penalty.” 

In United States v. Kane, 23 Fed. Rep. 748, Judge 
Brewer, after stating that “‘every man has a right to 
work for whom he pleases, and go where he pleases, 
provided in so doing he does not trespass on the rights 
of others,”’ by way of illustrating what is a threat, sup-, 
poses that one of two workmen is discharged. The 
other is satisfied with his employment and wishes to 
stay. The discharged workman comes with a large 
party of his friends, armed with revolvers and muskets, 
and says: ‘* Now my friends are here; — you better 
leave ;—I request you to leave.’’ In terms there is no 
threat, but it is a request backed by a demonstration 
of force, intended and calculated to intimidate, and 
the man leaves really because he is intimidated. Again, 
armed robbers stop a coach. One of their number 
politely requests the passengers to step out and hand 
over their valuables, and they do so. To the charge 
of robbery the defense is made that there was no vio- 
lence; there weré no threats; there was only a polite 
request, which was complied with. The court said 
that any judge who would recognize such a defense 
deserved tu be despised, and the court was right. 

In State v. Glidden, cited hereinbefore, Judge Car- 
penter, speaking for the Supreme Court of Connecti- 
cut, states that the defendants said iu effect to the 
publ'shing company: 

“You shall discharge men you have in your employ, 
and you shall hereafter employ only such men as we 
shallname. It is true, we have no interest in your 
business; we have no capital invested therein; we are 
in no wise responsible for its losses or failure; we are 
not directly benefited by its success, and we do not 
participate in its profits -— yet we have a right to con- 
trol its management, aud compel you to submit to our 
dictation.” 








The court said that the bare assertion of such a right 
was startling; that if it existed, all business enter- 
prises were alike subject to the dictation and control 
of those who asserted it, and upon the same priuciple 
and for the same reason the right to determine what 
business men shall engage in, and when and where 
and how it shall be carried on, will be demanded, and 
must be conceded to associations of workinugmen of 
the class of those whom it would be necessary to em. 
ploy. The opinion in this case, although the case it. 
self arose upon an indictment for conspiracy, is a well- 
considered discussion of the law with relation to bey- 
cotting. See also Steamship Co. v. McKenna, 30 Fed, 
Rep. 48. 

In the light of these authorities it is idle to talk 
about the defendants’ acts and publications as mere 
incidents of a competition set on foot by complain- 
ant’s declaration that he would not employ union 
printers; that the publications are shielded by con- 
stitutional guaranties; or that viewed in the most un- 
favorable light, they are nothing more than libels, and 
the only remedy for any injury resulting is by au ac- 
tion at law. 

(Omitting minor considerations. ] 

The motion for a temporary injunction, to continue 
in force until the final decree in this cause, will be 
grauted. 


——__@——____—_ 


MASTER AND SERVANT — RAILRUAD — 
NEGLIGENCE OF FELLOW-SERV ANT — 
SWITCHMAN. 

OREGON SUPREME COURT, JAN. 6, 1891. 


MILLER V. SOUTHERN Paciric R. Co. 


No duty which the master is required to perform for the 
safety and protection of his servants can be delegated to 
any servant of any grade, so as to exempt the master 
from liability to a servant who has been injured by its 
non-performance, but this does not apply to a railroad 
switchman. 


PPEAL from Circuit Court, Marion county. R. P. 
Boise, J. 


PER CurtIAM. This is an action to recover damages, 
brought by the plaintiff, as administratrix of the es- 
tate of her husband, J. W. Miller, deceased, under 
section 371, Hill’s Code, for the death of the intestate, 
who was killed on the night of the 28th of July, 1889, 
by the derailing of an engine of which he was engi- 
neer, in the employ of the defendant. His death is 
alleged to have been caused by the negligence of the 
defendant and its agents in suffering a certain switch 
at Lebanon Junction, on the line of the road, to be 
out of order, so that in operating it the rails did not 
form acontinuous line, whereby the engine was thrown 
from the track, and he was so badly injured that he 
died the next day. 

(Omitting other matter. ] 

Our inquiry then is: Was the character of the act 
performed by the servant such an act as the law im- 
plies a contract duty upon the part of the master to 
perform? For if it was, then such servant, in respect 
to that act, ceases to be a servant, and becomes an 
agent or vice-principal. Now, the case presented is 
not negligence of aswitchman in leaving aswitch, safe 
and suitable as an appliance, open aud misplaced, 
whereby a like accident would have happened, but 
negligence in failing to discover that aswitch had been 
put out of order by some extraneous circumstances, 
so that it did not operate to adjust the line as it ought, 
and was supposed to have done. In one case the neg- 
ligence consists in leaving a switch, sound and suit- 
able for its purposes, open and misplaced; and in the 
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other, in leaving the switch open and misplaced, be- 
cause the switch, having been put out of order, did 
not operate, and that fact was not observed. But in 
either case the switchman would seem equally derelict 
or negligent, for the duties of his employment require 
him to see that the switch moves the rails, and puts 
them where it is designed that they should go for the 
operation of the trains; and this duty when properly 
performed, necessarily includes the observance of any 
failure of the switch to operate or perform its office in 
adjusting the rail. Taking the view of the facts as 
claimed by the plaintiff, his position is that the switch 
was tampered with, or put out of order, before the 
Lebanon locomotive passed over it. Nor is it claimed 
that the switch was not originally a safe instrumen- 
tality, and suitable for its purpose, or that a sufficient 
length of time elapsed since the switch was disordered 
to charge the defendant with notice of its condition; 
but the claim is that the employee, upon whom was 
devolved the duties of a switchman, stood for the mas- 
ter in the performance of that duty, and that when the 
Lebanon engine passed, the switch being cut of order, 
if such employee had exercised ordinary care in the 
performance of this duty, be would have seen that the 
switch did not operate and adjust the rails, and exam- 
ined the cause of it, and discovered its disordered 
condition, and prevented the accident. Counsel ad- 
mit that such employee or servant may be a fellow- 
servant of Miller in the performance of some of his 
duties, but they say: ‘‘In theduty of maintaining a 
switch in order as a safe instrumentality for the per- 
formance by Miller of his duty within the line of his 
hazardous employment he was not a fellow-servant,”’ 
citing Ford v. Railroad Co., 110 Mass. 260, in which the 
court say: ‘*‘The agents who are charged with the 
duty of supplying safe machinery are not, in the true 
sense of the rule relied upon, to be regarded as fellow- 
servants of those who are engaged in operating it.’’ 
But can it be said that a switchman or employee upon 
whom is devolved the duty of a switchman is charged 
with the duty of maintaining a switch in order as a 
safe instrumentality; that is, if the switch is out of 
order, to repair it or to supply a new one ‘when neces- 
sary? It is no doubt true that such a duty devolves 
upon the defendant as master, or any servant to whom 
it delegates the duty, to exercise care, not only in the 
construction, but the maintenance in repair, of its 
switches as well as its tracks, road-beds, bridges and 
trestles, etc. The reason is that these are personal duties, 
which the company is legally bound to perform, and 
owes to its employees operating its trains over the 
road; but when the company delegates such duties to 
its servants it is liable for the negligent performance 
of such duties. Hence, as Mr. McKinney says: ‘‘A 
section boss in charge of a squad of hands working, 
altering and repairing the road, or one of his subordi- 
nates, can in no sense be regarded as a fellow-servant 
of employees operating trains over the road, so as to 
exempt the company from liability for their negli- 
gence in leaving the track defective. The company 
delegates to these employees the performance of a duty 
which the law makes it incumbent on the company to 
perform, i. e., that of furnishing a reasonably safe 
track and road-bed, and keeping itin repair, and it is 
liable for the negligent performance of this duty.’’ 
McKinney Fel. Serv., § 136, and note of authorities. 

If we take the character of the act performed by 
such servant to determine whether he is an agent or 
representative of the company or a fellow-servant, 
what is there in the act of operating a switch so as to 
Properly adjust the rails for the passage of trains, 
which may be considered in any sense to impose or 
delegate the duty to such employee to furnish, con- 
struct, keep or maintain in repair such switch? How- 
ever liberally we may construe the rule as to co-ser- 
vants, it is difficult to perceive, if the rule itself is to 





remain, that a servant engaged in the operation of a 
switch is a representative of the master, or other than 
a fellow-servant engaged in a common employment 
for the successful management of the trains. The act 
he performs involves no duty of construction or repair, 
or other duty in regard to the switches of the road if 
out of repair and unfit for*use, whether by wear and 
tear or by the criminal interference of strangers, than 
to promptly notify the company of its condition, so 
that it may be repaired or its place supplied. It is the 
law, in the absence of express contract, that establishes 
the relation of the parties creating him agent or repre- 
sentative of the master who performs duties which the 
law itself makes it incumbent on the master to per- 
form, and not the rules or regulations of the company, 
which are designed for the guidance of its servants, 
and to secure reasonable safety in the conduct of its 
business. The failure to make proper rules and regu- 
lations adapted to the proper management of a 
hazardous business might render a railroad company 
liable, but the object of the rules is not to alter or af- 
fect the legal relation of the servant. In this regard 
the defendant was not negligent; it had promulgated 
a rule designed to secure safety in the passing of trains, 
and to remind its servants of their responsibility, and 
to enforce the observance of care in the proper adjust- 
ment of its switches when used. ‘‘It may be con- 
ceded,”’ said Johnson, J., ‘‘ that it is the duty of a rail- 
road corporation to prescribe, either by means of time- 
tables or by other suitable modes, regulations for run- 
ning their trains with a view to their safety; but it is 
obvious that obedience to these regulations must be 
intrusted to the employees having charge of the trains. 
Such obedience is matterjof executive detail, which in 
the nature of things, no corporation or general agent 
of a corporation can personally oversee, and as to 
which employees must be relied on.’’ Rose v. Railroad 
Co., 58 N. Y. 221. It is not the rule, but the legal rela- 
tion which the parties sustained to each other, whether 
co-servants or not, which determined the liability of 
the company. The casestands in this wise: As the 
switch was originally safe and suitable as an instru- 
mentality, and the evidence indicating that it was 
tampered with and put out of order before the Leba- 
non train passed, and none tending to show that by 
the exercise of reasonable care and diligence the com- 
pany knew or ought to have known that it was so dis- 
arranged, and not in proper working order, so as to 
affect it with notice of its condition, unless the em- 
ployee upon whom was devolved the duty of a switch- 
man represented the company, and is chargeable with 
notice of its disordered condition, the plaintiff has no 
standing ground. The necessities of the case require 
that such employee shall be considered as a represen- 
tative of the company in the negligent performance 
of this duty to affect it with liability. It is therefore 
claimed that it was the duty of such employee to 
maintain the switch in good order as a safe appliance 
for the passage of trains, which, being the duty of the 
company, the company must be considered as con- 
structively present in the person of the switchman 
when he operated it and left it misplaced, and is 
chargeable by reason thereof with notice of its condi- 
tion, and his negligence in not discovering it was the 
negligence of the company. But we have already 
shown that no duty of constructing, repairing or main- 
taining in good order such appliances is delegated to 
such employee, or that he is invested with any power 
or authority in the premises other than performing the 
duty of aswitchman; and there being no evidence to 
charge the company with notice of its disarranged con- 
dition, except through such employee, the company is 
entitled to be considered as having performed its duty, 
unless he was its agent or representative, so as to af- 
fect the company with notice, and render it liable for 
his negligent discharge of the duty of switchman. 
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That a switchman is a fellow-servant to the employees 
on the train has been so frequently held as seems to 
admit of little doubt. McKinney on Fellow-Servants 
($138) says: ‘‘'The co-operation of the switchman is 
necessary to the successful management of the trains, 
and employees upon the train in the common service 
assume the risk of the negligent discharge of his duty.” 
In Roberts v. Railroad Co., 33 Minn. 218, the train ran 
off the track in consequence of a misplaced switch, 
negligently left open by a switchman, thereby causing 
the death of a baggage-master on thetrain. The court 
held that the switchman and baggage-master were 
fellow-servants within the rule exempting the com- 
pany from liability. In Brown v. Railroad Co., 68 Cal. 
174, the court say: “The engineer and switch-tender, 
although on duty in separate departments, were, in the 
discharge of their duties, under the same general em- 
ployment; and for the negligence of the fellow-servant 
of the intestate the defendant is not liable.’ In Har- 
vey v. Railroad Co., 88 N. Y. 484, an engine attached 
toatrain on defendant’s road was thrown from the 
track by a misplaced switch, which the switchman 
had neglected to close, he being engaged at the time 
in conversation with another. The plaintiff's intes- 
tate, who was the fireman on the engine, was killed. 
The court say: ‘‘ This isa plain case. It is evident 
that the cause of the injury was the neglect of the 
switchman to properly adjust the switch after using 
it to pass the local freight. As the switchman must 
be deemed to have been the ‘co-servant of the plain- 
tiff's intestate, the plaintiff cannot recover, unless 
some neglect of the defendant as principal also con- 
tributed to produce the injury.” In Naylor ]v. Rail- 
road Co., 33 Fed. Rep. 801, in an action against a rail- 
road company for the death of the plaintiff's intestate, 
who was an engineer, it appeared that the death was 
caused by the negligence of a switchman, who left a 
awitch open, Held, that the engineer and the switchman 
were fellow-servants. In Rundall v. Railroad Co., 109 
U. S. 483, it was held that a brakeman working a 
switch for his train on one track in a railroad yard is 
a fellow-servant with the engineer of another train of 
the same corporation. Mr. Justice Gray, who deliv- 
ered the opinion of the court, said: ‘‘ The general rule 
is now firmly established that one who enters the ser- 
vice of another takes upon himself the ordinary risks 
of the negligent acts of his fellow-servants in the course 
oftheemployment. * * * Persons standing in 
such relation to one another as did this plaintiff and 
the engine-man of the other train are fellow-servants 
according to the very great preponderance of judicial 
authority in thiscountry, as well as the uniform course 
of decision in the House of Lords and in the English 
and Irish courts, as is clearly shown by the cases cited 
in the margin; citing numerous authorities. In 
Slattery’s Adm’r v. Railroad Co., 23 Ind. 83, it was held 
that a brakeman on atrain and one whose duty it is 
to attend a switch are engaged in the same general un- 
dertaking, and the company is not liable to one for 
an injury caused by the negligence of the other. In 
Railroad Co. v. Henry, 7 Ill. App. 322, it is held that 
an engineer running a switch-engine and a switch-ten- 
der are engaged in common employment, and are fel- 
low-servants. In Walker v. Railroad Co., 128 Mass. 
10, an engineer and fireman were killed by a misplaced 
switch, which had been negligently left open; and 
upon an action to recover damages the court below 
directed a verdict for "the "defendant, which was sus- 
tained, the court saying: “ The cause of action in each 
of these cases was the misplacement of a switch 
through the negligence of a fellow-servant of the plain- 
tiff's intestate; citing Farwell v. Railroad Corp., 4 
Mete. (Mass.) 49; Gilman v. Railroad Co., 10 Allen, 
233. See also Railroad Co. v. Troesch, 68 Il 549; Tin- 
ney v. Railroad Co., 62 Barb. 218; 7 Am. & Eng. Enc. 
Law, 886, ‘‘ Fellow-Servants;” McKinney Fel. Serv., 





§ 138. Nor is there any thing decided in the cases to 
which our attention has been specially called in con- 
flict with the principle we are deciding. In the case of 
Davis v. Railroad Co., 55 Vt. 84, it appeared that 
through the negligence of the company’s bridge. 
builder in constructing and the road-master in repair- 
ing a culvert it washed out, whereby a foreman was 
killed, and the court held that the company was liable, 
saying: ‘“* The bridge-builder and road-master, while 
inspecting and caring for the defectively constructed 
culvert, were performing a duty which, as between the 
intestate and the defendant, it was the duty of the de- 
fendant to perform. Their negligence therein was the 
negligence of the defendant.” This is but applying 
the rule that where the master has intrusted a duty to 
a servant which the law devolved upon him to perform 
such servant is his representative, and any negligence 
on his part is the negligence of the master. Calvo y, 
Railroad Co., 23 8. C. 531, was decided on the same 
principle. There a locomotive engincer, while running 
his engine, was injured through the negligence of a 
section-master and supervisor of the track-laying force, 
who, in disregard of the appropriate signals, took upa 
portion of the track, and thereby derailed the engine. 
The court held that the true test was whether this 
section-master was employed to discharge the duties 
of the master, and also that it was the duty of the 
master to provide a suitable and safe place for his em- 
ployees to work in and on, which duty in this case has 
been committed to the section-master. His negligence 
was therefore properly adjudged the negligence of the 
master. The same principle was recognized in the case 
of Moon v. Railroad Co., 78 Va. 745. In that case the 
decedent was a brakeman on a material train. A sec- 
tion gang at work on the track failed to signal the 
train, although it had the rails misplaced. In conse- 
quence the train was derailed, and the decedent so 
badly injured that he died in a few hours. The court 
held that the section men and the decedent were not 
fellow-servants, saying that “ when a company dele- 
gates to an agent or employee the performance of du- 
ties which the law makes it incumbent on the company 
to perform, his acts are the acts of the company, 
his negligence is the negligence of the company.” 
Here the section-master was in charge of a squad of 
men working, altering and repairing the road — duties 
personal to the master, and which he was legally bound 
to perform, and consequently for which the master was 
responsible, if negligently performed by the servant to 
whom he intrusted them. The cases cited by the court 
—Brothers v. Carter, 52 Mo. 372; Flike v. Railroad Co., 
53 N. Y. 549; Corcoran v. Holbrook, 59 id. 517; Mullan 
vy. Steamship Co., 78 Penn. St. 25; Ryan v. Railroad 
Co., 60 Ill. 171—recognize the same principle, and it is 
not questioned. Among other cases affirming this 
doctrine are O' Donell v. Railroad Co., 59 Penn. St. 239; 
Railroad Co. v. Carroll, 6 Heisk. 348: Railroad Co. v. 
Holt, 29 Kan. 149; S/ater v. Jewett, 85 N. Y. 61. In all 
these cases the master intrusted a duty to the servant 
which the law made it incumbent on him to perform, 
and within the meaning of the rule as to liability for 
negligence he was a representative of such master in 
the performance of that duty, and not afellow-servant. 
The duties of aswitchman to operate the switch and to 
adjust it properly for the passage of trains involve no 
delegation of authority to furnish or keep or main- 
tain in repair the track or its switches, or any of its 
appliances. No duty of this kind was confided to such 
employee, or included in the character of the act he 
performed, and without which he cannot be made @ 
representative of the company, so as to affect it with 
liability for negligence. It is unquestionably the duty 
of the master to every employee to provide suitable 
appliances, machinery and instrumentalities, and a 
reasonably safe place to perform his labor, and his fail- 
ure to do so, whether by personal negligence or negli- 
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gence of a servant to whom he has delegated such duty, 
will render him liable; but the master cannot be held 
jiable for the negligent performance of a duty bya 
servant which involves the performance of no such 
personal obligation. If the company is to be held lia- 
ble for negligence, some other ground must be sought 
upon which to predicate it; for the books seem decis- 
ive to the point that such a servant, engaged in the 
performance of the duties of a switchman, is not a 
representative of the master, but a fellow-servant of 
the employees upon the train — of the plaintiff's intes- 
tate—who assume the risk of his negligent discharge 
of his duties. While some of the authorities extend 
the rule further than others, and embrace a more nu- 
merous and various class as fellow-servants engaged in 
acommon employment—and further than we are in- 
clined to extend it—yet none of them have so limited 
and restricted its operation as to destroy the relation 
of fellow-servants between a switchman and the ser- 
yants on the train, and consequently the master can- 
not be held liable for the negligent discharge of his 
duties. 
Judgment reversed and new trial ordered. 


—_——_+____—___ 


OFFICER—OF STATE—IMPEACHMENT OF 
SPEAKER — REMOVAL. 


COLORADO SUPREME COURT, JAN. 23, 1891. 


In Re SPEAKERSHIP OF THE HOUSE OF REPRESENTA- 
TIVES. 

The speaker of the House of Representatives is not a State 
officer, and is not liable to removal by impeachment. 

The House of Representatives has the power, by a vote of 
the majority of the whole number of members elected, 
to remove its speaker from office, and to elect another in 
his stead. 


ECTION 3 of article 6 of the Constitution of Colo- 
rado contains the following provision: ‘The Su- 
preme Court shall give its opinion upon important 
questions, upon solemn occasions, when required by 
the governor, the Senate, or the House of Representa- 
tives; and all such opinions shall be published in con- 
nection with the reported decisions of said court.” In 
pursuance of said provision, the following communi- 
cation and interrogations were duly submitted to the 
court: ‘‘To the honorable, the Supreme Court of the 
State of Colorado—Sirs: The eighth General Assem- 
bly of the State of Colorado met at 12 o’clock noon on 
the first Wednesday, the 7th day, of January, 1891. The 
House of Representatives on said day elected one of its 
members, Hon. James W. Hanna, a speaker, who was 
at once sworn in as such speaker, and continued there- 
after to exercise the duties thereof, and was duly recog- 
nized by the members of the General Assembly and by 
the executive of the State as such speaker, and he is 
now such speaker, unless deposed by the action of 
members of said House while in session, as hereinafter 
stated. On the 14th day of January, 1891, certain of 
the members of said House, constituting a majority 
thereof, while said House was in session as aforesaid, 
and said James W. Hanna was occupying the speaker’s 
chair, and engaged in the discharge of his duties as 
such speaker, sought to depose said Hanna as speaker 
in manner following, to-wit: A motion was duly made 
by a member of said House, and duly seconded by a 
member thereof, that the office of speaker of said 
House be declared vacant, which motion said Hanna 
refused to entertain; whereupon a member of said 
House, not the speaker thereof, propounded said mo- 
tion, and called upon the other members to vote 
thereon; and thereupon a majority of the whole num- 
ber of members elected to said House announced 











themselves in favor of said motion, and the member so 
propounding said motion declared the same adopted, 
and the office of speaker vacant. Thereupon, and after 
the office had been declared vacant in manner afore- 
said, said Hanna, upon a viva voce vote, declared the 
House adjourned, the majority claiming they had 
voted against said motion. Immediately thereafter a 
majority of said members, proceeding in manner as 
before, assumed to elect Hon. Jesse White, a member 
thereof, as speaker of said House, who thereupon took 
oath to perform the duties of speaker. Both said 
Hanna and said White now claim to be the speaker of 
said House, and are both assuming to discharge the 
duties thereof. As governor of this State I am and 
will be required by the Constitution and laws of said 
State to communicate with the speaker of said House 
upon official and executive business; and I will be re- 
quired to approve or disapprove acts passed by the said 
Assembly which bear the signature and authentication 
of the speaker. I certify therefore that the questions 
submitted are important, and arise upon a solemn oc- 
casion, wherein I, as the executive of Colorado, require 
the opinion of the Supreme Court, in order to properly 
discharge my duties. I respectfully request therefore 
the opinion of the honorable Supreme Court, in answer 
to the following questions: First. Under the Constitu- 
tion and laws of this State, can a speaker of the House 
“of Representatives, duly elected, qualified and acting 
as such, be removed from office in the manner afore- 
said? Second. Who is now the speaker of said House? 
Iam, most respectfully, your obedient servant, John L. 
Routt, Governor.”’ 

Upon reception of said communication, it was or- 
dered that an oral argument be heard before the court 
upon the following questions: ‘‘(1) Has the court any 
authority under the Constitution and laws to pass 
upon the matters thus presented for its opinion? (2) 
What is the state of the law, parliamentary or other- 
wise, pertaining to the subjects covered by the execu- 
tive inquiry?’’ It was further ordered that the attor- 
ney-general, and other members of the bar interested 
in the subjects to be considered, be requested to par- 
ticipate, as amici curiae, in said argument. Mr. Joseph 
H. Maupin, attorney-general, appeared at the hear- 
ing, and introduced Mr. James B. Belford, Mr. Charles 
S. Thomas, Mr. Hugh Butler, Mr. Joel T. Vaile and 
Mr. Harvey Riddell, who addressed the court upon the 
questions presented. 


Exuuiott, J. The gravity of the subject presented 
for the consideration of the court by the communica- 
tion and interrogatories submitted by his excellency, 
the governor, has caused us to depart from the general 
custom of returning categorié¢al answers to such inqui- 
ries. Inasmuch as the subject incidentally involves 
nothing less than the legality of the organization of one 
branch of the General Assembly, and as we have in- 
vited and heard able and exhaustive arguments in be- 
half of the respective claimants to the speakership, we 
feel that an opinion should be given setting forth the 
grounds upon which our conclusions are based. 

It was urged in argument with great force that this 
court ought not to express any opinion upon the ques- 
tions presented by the executive, for the reason that it 
would be an inference with matters pertaining exclu- 
sively to the legislative department of the government, 
and therefore in conflict with article 3 of the Consti- 
tution, which divides the governmental powers of the 
State “‘into three distinct departments—the legisla- 
tive, executive and judicial’’—and forbids those of 
one department from exercising ‘‘ any power properly 
belonging to either of the others, except as in this Con- 
stitution expressly directed or permitted.’’ It was 
further urged that the court could not properly as- 
sume to give its opinion upon a question presented by 
the governor unless the court would have jurisdiction 
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to determine and enforce its views in a direct proceed- 
ing involving such question; and it was strongly in- 
sisted that the court could not, in any direct proceed- 
ing, determine a controversy between contesting 
claimants for the office of speaker, though it was con- 
ceded that, indirectly or incidentally, the court might 
be required to pass upon such question. Prince v. Skil- 
lin, 71 Me. 361. 

It must be admitted that the promulgation of a ju- 
dicial opinion in response to an ex parte inquiry from 
the executive department of the government, concern- 
ing the affairs of the legislative department, is anoma- 
lous and peculiar, and, apparently, at least, inconsist- 
ent with the prevalent American system of separating 
the governmental powers into distinct departments. 
But it must be borne in mind that the same instru- 
ment which divides the powers of the government into 
distinct departments has been so amended by the voice 
of the people as to require the Supreme Court to “ give 
its opinion upon important questions, upon solemn oc- 
casions, when required by the governor, the Senate, or 
the House of Representatives.” Art. 6,§3. We 
have heretofore endeavored to restrict sumewhat the 
class of subjects upon which the opinion of this court 
might be required under such amendment. Jn re Jrri- 
gation, 9 Colo. 620; Jn re Senate Bill No. 65, 12 id. 466; 
In ve Appropriations, 13 id. 316. Certainly, no consti- 
tutional question, or guestion publici juris, can be of 
more importance, nor can any occasion be more 
solemn, than that arising from the present contention 
respecting the organization of the House of Represent- 
atives. The subject involves, not merely the consti- 
tutionality of a particular bill or enactment, but it may 
involve the validity of all further proceedings and en- 
actments of the present General Assembly. Therefore, 
while deploring the occasion which has led the execu- 
tive to request our opinion in the present exigency, we 
do not feel at liberty to decline auswering; we feel 
constrained by the imperative command of the Con- 
stitution to give our opinion upon the subject thus 
pressed upon our consideration. We shall examine 
into and declare what we conceive to be the strict legal 
powers of the House of Representatives relative to the 
matter referred to us, irrespective of the policy or ex- 
pediency of exercising those powers. 

From the foundation of representative government 
in this country, the general rule, as announced by 
standard American authors on parliamentary law, has 
been that the legislative body of a State, having the 
power to choose its own speaker from its own mem- 
bers, bas also the inherent power to remove such offi- 
cer at its will or pleasure, unless inhibited from so do- 
ing by some constitutional or other controlling provis- 
ion of law. Such is the doctrine announced in the 
Manual of Parliamentary Practice prepared and pub- 
lished by President Jefferson during the early days of 
the republic, and republished by the authority of suc- 
cessive Congresses of the United States since that 
period. It is unnecessary to speak of the pre-eminent 
merit of this work or of the distinguished character 
and ability of its author. In Cushing’s Law and Prac- 
tice of Legislative Assemblies, a comprehensive work 
of great merit, the distinguished author, at paragraph 
299, says: ** The presiding officer, being freely elected 
by the members, by reason of the confidence which 
they bave in him, is removable by them, at their pleas- 
ure, in the same manner, whenever he becomes per- 
manently unable, by reason of sickness or otherwise, 
to discharge the duties of his place, and does not re- 
sign his office; or whenever he has, in any manner, or 
for any cause, forfeited or lost the confidence upon 
the strength of which he was elected.”” In Hatsell's 
Precedents of Proceedings in the House of Commons, 
a very old and valuable treatise (vol. 2, p. 230), it is 
said: ** The speaker, though he ought upon all occa- 
sious to be treated with the greatest respect and atten- 





‘tion by the individual members of the House, is in 


fact, as was said on the 9th of March, 1620, but a ser. 
vant to the house, and not their master; and it ig 
therefore his first duty to obey implicitly the orders of 
the House, without attending to any other commands.” 
It is however contended on constitutional grounds 
that the House of Representatives of this State does 
not have the power, by a vote or resolution of the 
House, to remove the speaker from office. It is clear 
that such power does exist according to common par- 
liamentary law; and it is conceded that the Constitu- 
tion nowhere expressly forbids such removal; but itis 
claimed, that by virtue of certain constitutional pro- 
visions, the power of the House to thus remove the 
speaker from office is prohibited by implication. One 
ground upon which this claim is based is that the 
speaker is a State officer, and can be removed from 
office only by impeachment. Const., art. 13,52. Itis 
claimed that the speaker is a State officer because ke 
is charged with the duty of receiving, opening and 
publishing the election returns for State officers in the 
presence of both Houses of the General Assembly 
(Const., art. 4, § 3), and that, in a certain contingency, 
the duties of governor may devolve upon him. Id., 
§ 15. 

These provisions, in our judgment, fall far short of 
establishing the proposition, that a member of the 
House of Representatives, by virtue of his election to 
the office of speaker, becomes a State officer, or that he 
is thereby exempted from the power, discipline and 
control of the House as a member and officer thereof. 
It is true, the speaker of the House may, in a certain 
contingency, be required to discharge certain duties in 
connection with the administration of the State gov- 
ernment; but he must at all times, so long as he is the 
speaker, be « member of the House of Representatives. 
The House has no authority to elect a person, not a 
member, to the speakership. A member, by virtue of 
his election as speaker, does not lose his character or 
status asa member. On the contrary, he must retain 
his stutus as a member in order to hold the office of 
speaker. His rights and privileges as a member are in 
no way impaired by his election to the speakership, 
nor are his emoluments increased thereby. His speak- 
ership is dependent upon his membership. Something 
has been claimed on account of the phraseology of sec- 
tion 10 of article 5 of the Constitution, which provides: 
“The House of Representatives shall elect one of its 
members as speaker. Each House shall choose its other 
officers.” ‘The use of the word *elect’’ in reference to 
the speaker, and the word “‘choose”’ in reference to 
the other officers, was, in our opinion, a mere matter 
of rhetoric. The National Constitution (art. 1, § 2) 
reads: ‘**The House of Representatives shall choose 
their speaker and other officers.”” But the words “‘its 
other officers,” in the section of our State Constitu- 
tion above quoted, are quite significant; they show 
clearly that the speaker is classed as an officer of the 
House, rather than as a State officer. 

There appears to be no substantial reason for con- 
cluding that the duty of receiving, opening aud pub- 
lishing the election returns for officers of the execu- 
tive department before both Houses of the General 
Assembly was devolved upon the speaker on the 
ground that he was a State officer; nor do we see how 
the devolving of such duty upon the speaker in any 
way tends to make him a State officer, any more than 
it makes State officers of all the members of the Gen- 
eral Assembly who are required tu participate in the 
canvass of such returns. It seems far more probable 
that the lieutenant-governor is exempted from such 
duty because he is a State officer. The duties of gov- 
ernor cannot be devolved upou the speaker of the 
House’of Representatives except in the contingency 
that the governor, the lieutenant-governor and the 
president of the Senate are incapacitated from dis- 
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chargiug the same. ‘There is little force in the argu- 
ment that the speaker becomes a State officer in ad- 
vance of the happening of such remote contingency. 
Such contingency can scarcely occur when the General 
Assembly is in session; for though the offices of gov- 
ernor and lieutenant-governor may become vacant dur- 
ing a legislative session, nevertheless the Senate is spe- 
cially required to have a president pro tempore to pre- 
side over its deliberations (Const., art. 5, § 10), and the 
president of the Senate precedes the speaker in the 
contingent gubernatorial succession. Id., art. 4, §§ 14, 
15. Noreason appears why any of the special duties 
devolved upon the speaker by the Constitution may 
not as well be perfurmed by any member holding the 
office of speaker at the time when the contingency oc- 
curs requiring their performance, as by the one chosen 
to such office at the beginning of the legislative ses- 
sion. Again, the speaker does not derive his office 
from the suffrages of the electors throughout the State, 
nor is he chosen for any specified term, as is the case 
with the officers of the executive department, with 
whom it is sought to classify him as a State officer. 
Indeed, the mode of electing the speaker is not in any 
manner provided for by the Constitution. The pro- 
vision is simply: ‘* The House of Representatives shall 
elect one of its members as speaker;”’’ leaving the 
manner of his election and the tenure of his office to 
the will of the body from which he derives his office, 
according to common parliamentary law. To our 
minds it is clear that the speaker of the House of Rep- 
resentatives, whose dutics are mainly legislative, is not 
to be considered a State officer merely on the ground 
that in a remote contingency the duties of a State offi- 
cer may be devolved upon him; nor is he so to be con- 
sidered upon the ground that his office is designated by 
the Constitution, for sois the office of senator and 
member of the House of Representatives. 1t may be 
said that all legislative officers are constitutional offi- 
cers; but that does not make them State officers and 
liable to impeachment. Article 13, section 2, of the 
Constitution, declares that ‘‘the governor and other 
State and judicial officers, except county judges and 
justices of the peace, shall be liable to impeachment.” 
The language of the Constitution of the United States 
is, “the president and vice-president and all civil offi- 
cers of the United States shall be removed from office 
on impeachment.’’ Art. 2,84. Under this provision it 
was decided in the Senate of the United States, in 
Blount’s Case, nearly a hundred years ago, that sena- 
tors are not civil officers, within the meaning of the 
Constitution, and hence not subject to impeachment. 
Mechem Pub. Off., § 471, note1. In State v. Gilmore, 
20 Kan. 551, Mr. Justice Brewer, delivering the opin- 
ion of the court, referred with approval to the decis- 
ion in Blount’s Case, and declined to say that a mem- 
ber of the House of Representatives of Kansas was lia- 
ble to impeachment even under a Constitution which 
declares that ‘the governor and all other officers un- 
der the Constitution shall be subject to impeachment.” 
In that case, also, the court held that an action brought 
in the District Court to remove a member of the House 
from office could not be maintained under a statute 
providing for the removal of ‘‘ any State, district, city, 
county or township officer for whose removal from 
office by impeachment there is no provision.’”? The de- 
cision was placed, not upon the ground that the mem- 
ber was subject to removal by impeachment only, but 
upon the ground that the exclusive power of removal 
is vested in the House itself, under the constitutional 
provision that ‘teach House shall be a judge of the elec- 
tions, returns and qualifications of its own members.” 
Construing this provision, the learned judge said: 
“This is a grant of power, and constitutes each House 
the ultimate tribunal of the qualifications of its own 
Members. The two Houses, acting conjointly, do not 








from its decision there is no appeal, not even to the 
two Houses. And this power is not exhausted when 
once it has been exercised, and a member admitted to 
his seat. It is a continuous power, and runs through 
the entire term. At any time, and at all times during 
the term of office, each House is empowered to pass 
upon the present qualifications of its own members.” 

The Constitution of Colorado not only provides that 
‘each House shall judge of the election and qualifica- 
tion of its members ”’ (art. 5, § 10), but section 12 of the 
same article further provides: ‘* Kach House shall have 
power to determine the rules of its proceedings, and 
punish its members or other persons for contempt or 
disorderly behavior in its presence; to enforce obedi- 
ence to its process; to protect its members against vio- 
lence or offers of bribes or private solicitation; and, 
with the concurrence of two-thirds, to expel a mem- 
ber, but not a second time for the same cause; and 
shall have all other powers necessary for the Legisla- 
ture of a free State.” This grant of power is plenary, 
and, except as otherwise provided in the Constitution 
itself, is exclusive, and, when exercised within legiti- 
mate limits, is conclusive upon every department of 
the government. The power is granted to the House, 
not to the officers of the House, and is to be exercised 
by a majority of the members. The exclusive nature 
of this power is in no way affected by the fact that the 
other departments of the government, the executive 
and judicial, are equally free and independent within 
their respective spheres of jurisdiction; nor by the 
further fact that the contingency may arise which will 
cast upon the executive or the judicial branch of the 
government the responsibility of determining which of 
two conflicting organizations of the legislative body is 
the legal one; for there can be but one such legitimate 
body. Prince v. Skillin, supra. See also Opinion of 
the Justices, 56 N. H. 570. In the case of Hiss v. 
Bartlett, 3 Gray, 468, decided in 1855, Chief Justice 
Shaw, delivering the opinion of the court, declared 
that the power was inherent in the House of Repre- 
sentatives of Massachusetts to expel a member for mis- 
conduct, though there was no provision in the Consti- 
tution relating to expulsion of members. The court 
based its decision upon the general principles of par- 
liamentary law, that it is necessary that every legisla- 
tive body shall have the power to protect itself against 
unworthy members, as well as upon a clause of the 
Constitution providing that ‘‘the House of Repre- 
sentatives shall be judge of the returns, elections ‘and 
qualifications of its own members.’’ The following ex- 
tract from the opinion illustrates the reasoning of the 
court: ** The power of expulsion is a necessary and in- 
cidental power, to enable the House to perform its 
high functions, and is necessary to the safety of the 
State. It isa power of protection.” Again, the same 
opinion declares that such power “‘ must exist in every 
aggregate and deliberative body, in orderto the exercise 
of its functions, and because without it such body 
would be powerless to accomplish the purposes of its 
constitution; and therefore any attempt to express or 
define it would impair, rather than strengthen, it.’’ 
The Hiss-Bartlett decision is also authority for the 
doctrine that the court will not inquire into the mo- 
tive or cause which influenced the action of the legis- 
lative body in such cases, and that the court will not 
in any way interfere with the procedure or mode of 
trial by which the Legislature reaches its conclusions 
in expelling amember. The House must judge for itself 
in such matters, and its jurisdiction to so judge and 
decide is exclusive. As to those matters confided ex- 
clusively to each legislative branch of the government, 
if a wrong or unwise course be pursued, there is no ap- 
peal under our system of government except to the 
ballot-box. Since the House of Representatives is thus 
invested, for its own protection, with inherent power 





decide. Each House acts for itself, and by itself; and 


in the matter of disciplining its members, since it may 
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deprive a member of his office as represeutative, an 
office to which he has been chosen by the electors of 
his district for a specified term, and thus deprive him 
of his emoluments, a fortiori may the House remove 
the speaker from an office given to him by the House 
itself, not for any definite term, and to which no 
emoluments are uttached—an office, too, as we have 
seen, which he is to hold, and the duties of which he is 
to exercise, at the will and pleasure of the House, ac- 
cording to immemorial usage. It is easy to conceive 
how the power to remove the speaker by the majority 
of the House may become necessary in order that leg- 
islation may be proceeded with iu accordance with the 
will of such majority. 

Another ground upon which it is contended that the 
speaker cannot be removed by vote or resolution of 
the House is that if the speaker be not such an officer 
as is liable to removal from office by impeachment, 
then he must be included among those officers men- 
tioned in section 3 of article 13 of the Constitution, 
which provides that ‘all officers not liable to impeach- 
ment shall be subject to removal for misconduct or 
malfeasance in office, in such manner as may be pro- 
vided by law;”’ and it is contended that the words 
‘““may be provided by law” should be construed to 
mean statutory law only. If we adopt this construc- 
tion, then the speaker, not being liable to impeachment, 
and no statute having been adopted providing for his 
removal, cannot be removed at all. It is obvious that 
the words ‘‘ may be provided by law "’ must be held to 
include something more than statutory law, or else 
some limit must be placed upon the words “all other 
officers,” as used in section 3; for, as we have seen, 
the House is authorized to choose its other officers as 
well as the speaker; and it certainly cannot be main- 
tained that the subordinate officers of the House, hav- 
ing once been chosen, and not being liable to impeach- 
ment, eannot be removed, however wnworthy or unfit 
they may be, simply because no statute has been pro- 
vided for their removal. Again, clerks of the Supreme 
and District Courts are officers designated by the Con- 
stitution; and it is provided that they shall be ap- 
pointed by the judges of their respective courts, to 
hold their offices during the pleasure of such judges. 
Art. 6, §§ 9,19. They certainly are not State officers, 
and the manner of their removal is not provided by 
statutory law. Is there, then, no power to remove 
them? Unquestionably, the auswer must be, that 
since they derive their offices by appointment from 
the judges to hold during the pleasure of the judges, 
they may be removed by the judges. The same prin- 
ciple is applicable to the speaker. He derives his office 
by election from the House to hold at the pleasure of 
the House; hence he may be removed jby the House. 
The only difference is that the pleasure of the judges, 
the tenure by which the clerk holds, is expressed in 
the Constitution; while the pleasure of the House, the 
tenure by which the speaker holds, exists and has ex- 
isted from time immemorial as a part of our common 
parliamentary law, unrepealed and unaffected by the 
Constitution or any statutory enactment. Consider- 
ing the nature of the office of speaker, the manner of 
his election, and the plenary powers granted by the 
Constitution to each House of the General Assembly, 
there may be some doubt whether the framers of the 
Constitution intended to provide for the removal of 
the speaker in any other manner than by common par- 
liamentary law, subject to such rules as the House of 
Representatives, as a co-ordinate branch of * the Leg- 
islature of a free State,’’ might see fit to adopt for the 
control of its own organization and proceedings. Sec- 
tion 3 of article 13 may have been intended to include 
only such officers—county, precinct and the like—as 
are elected or appointed for a definite or specified 
term, and for whose removal some special provision 
was necessary, rather than to such officers as are 





chosen by the Senate or House of Representatives to 
hold at the will and pleasure of those bodies, and for 
their convenience in the discharge of their primary 
duties as legislative bodies. But conceding that the 
speaker is included in said section 3, nevertheless, the 
common parliamentary law as it existed in this coun- 
try at the time of the adoption of our Constitution 
provided that the speaker might be removed at the will 
and pleasure of the House; and such law, not having 
been repealed or superseded by any constitutional or 
statutory enactment, still exists as an adequate provis- 
ion for the removal ‘of the speaker in conformity to 
said section. 

It is plausibly urged, against the power of the House 
to remove its speaker by vote or resolution, that dur- 
ing the hundred years of representative government 
in this country under written Constitutions, not a sin- 
gle instance has occurred where the speaker of the 
National House or the speaker of any State Legisla- 
ture has been removed. This may be true as a matter 
of fact, or it may be that such removals have been 
made, and that the lack of judicial precedent or of his- 
torical account regarding them isto be attributed to 
the fact that the authority to make them has never be- 
fore been questioned; certainly, as a matter of law, 
during all this time, these legislative bodies have pos- 
sessed the power thus to remove such officers, except 
in jurisdictions where the common parliamentary law 
may have been repealed or modified. No precedent to 
the contrary has been brought to our attention; but 
the law, as stated in plain, unequivocal language by 
Jefferson and Cushing, supra, seems to have been uni- 
formly accepted as authoritative throughout the Uni- 
ted States. If such power of removal has not been 
exercised, we must conclude that our various legisla- 
tive assemblies have been singularly fortunate in 
choosing speakers faithful to voice the will and pleas- 
ure of those bodies, or that the members thereof have 
been remarkably patient and forbearing with the ac- 
tion of their speakers. It is quite probable that our 
good fortune has been due in some measure to both 
causes; and this is much to the credit of our peuple, 
for patience, forbearance and fidelity by those in offi- 
cial station are essential to wise and efficient adminis- 
tration in republican government. Upon investiga- 
tion and reflection, we are satisfied, that as a purely 
legal proposition, the House of Representatives has the 
power, by the vote of ‘‘a majority of the whole num- 
ber of members elected,’’ to remove its speaker from 
office, and to elect another in his stead, in the manner 
stated in the executive communication submitted. 
Any other conclusion would, in our opinion be antag- 
onistic to the fundamental principle of representative 
government, that the majority of each legislative body 
has the power tocontrol the action of such body within 
the limits of its jurisdiction, except as otherwise pro- 
vided by positive law. If a clear majority of the whole 
House cannot thus change their presiding officer, then 
it is difficult to see how two-thirds, three-fourths, or 
even the whole number can take such action against 
the will of the speaker. We express no opinion as to 
the wisdom, expediency or policy of the course pur- 
sued by the majority; they must assume and bear the 
responsibility for the exercise of their powers. 


Hayrt, J. I concur in the foregoing opinion of Mr. 
Justice Elliott, except in so far as it maintains that the 
words “in such manuer as provided by law,"’ as used 
in connection with removals in section 3 of article 13 
of the Constitution, authorize a removalin any man- 
ner sanctioned by parliamentary law. If the speaker 
of the House is an “ officer,” within the meaning of 
this section, then something more than parliamentary 
precedent should, I think, be held necessary to author- 
ize his removal. In my judgment however the speaker 
of the House of Representatives of this State is not in- 
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cluded in the word “‘ officers,” as used in that section, 
and hence the power of removal can in no way be 
affected thereby. As a general rule, where the term of 
office is not fixed, the power of removal accompanies 
the power of appointment as incidental thereto. The 
term of office of speaker with us is neither designated 
by the Constitution nor fixed by any statute. He 
therefore holds only during the pleasure of the House 
that elected him; and the power of removal by that 
body, without restriction as to term or tenure, must, 
for this reason, be upheld. 





NEW YORK VUOURT OF APPEALS AB- 
STRACTS. 

EvIDENCE—-BOOKS OF ACCOUNT.—Entries in the ac- 
count books of a corporation are not per se competent 
evidence on behalf of the corporation in an action 
against a director. The cases reported in this country 
and England bearing upon this question are very nu- 
merous, and the general expression of judges con- 
tained in their opinions are not entirely harmonious. 
The conflict however is mainly in the dicta of judges, 
and not in decisions actually made. The books of 
corporations for many purposes are evidence, not 
only as between the corporation and its members, 
and between members, but also as between the 
corporation and its members and strangers. They 
are received in evidence generally to prove corpo- 
rate acts of a corporation, such as its incorpora- 
tion, its list of stockholders, its by-laws, the formal 
proceedings of its board of directors, and its financial 
condition when its solvency comes in question. But 
we have not been able, after a careful examination of 
the authorities cited by the counsel for the plaintiff 
and many others, to find any case in which it has been 
decided that the books of account of a corporation are 
competent evidence, of themselves, to establish an ac- 
count or claim against a trustee or stockholder in an 
action brought in behalf of the corporation, and it has 
been repeatedly said by judges and text-writers that 
they are not competent for that purpose. In Whart, 
Ev. (3d ed.), § 662, it is said that even in suits by a cor- 
poration against its members, its books cannot be used 
as “ proving in behalf of the corporation self-serving 
entries.” In Ang. & A. Corp. (11th ed.), § 679, it is 
said: ‘“‘ Entries in the books of a corporation of pri- 
vate pecuniary transactions with a stockholder are not 
admissible against him, especially when it does not 
appear by whom the entries were made.” See also 2 
Wat. Corp. 646. In Hager v. Cleveland, 36 Md. 477, in 
an action by a creditor of a manufacturing corpora- 
tion against a stockholder to enforce his individual 
liability for a debt contracted by the company, it was 
held that the books of the corporation, relating to its pri- 
vate transactions, were not admissible in evidence. In 
Hill v. Water-Works Co., 5 Barn. & Adol. 866, by a 
Clause in the charter of the defendant, it was enacted 
that its clerks should, in a book provided by the com- 
pany, keep an account of all acts, proceedings and 
transactions of the company, and that every proprietor 
should have liberty to inspect the same, and take 
copies of the entries; and it was held that entries of 
the proceedings in the books thus kept by the clerk were 
not admissible in evidence on behalf of the company 
against one of their own members suing them. In Haynes 
v. Brown, 36 N. H. 545, the action was by a creditor of 
a corporation to recover against a stockholder; and it 
was held that the books of the corporation were not 
admissible against a member of the company, as evi- 
dence of hig private transactions or dealings with the 
company, and that iu respect to them he was to be re- 
garded asa stranger. That case has been frequently 
cited by text-writers and judges, and its authority for 








the rule thus announced has never been questioned, so 
far as we can discover. In Bridge Co. v. Lewis, 63 
Barb. 111, it was held that the books of a bridge com- 
pany, proved by its treasurer to have been received by 
him as the company books upon his accession to the 
office, containing an account of the tolls received for 
the bridge for several years previous to that time, were 
not admissible as against the defendant, a stockholder 
of the company, to prove the amount of the tolls re- 
ceived during that period. without the necessary and 
preliminary proof as to such tolls; but that such books, 
proved by its treasurer to have been kept by him and 
to contain correct entries of tolls, as given to him by 
the toll-gatherer, coupled with the proof by the toll- 
gatherer that he had made correct returns of the tolls 
received by him, were admissible, because proved by 
the treasurer who kept them. See also Olney v. Chad- 
sey, 7 KR. 1. 224; Wheeler v. Walker, 45 N. H. 355. In 
Pearsall v. Telegraph Co., decided in the Second Di- 
vision of this court on the 22d day of last January, the 
plaintiff was a stockholder of the defendant, and 
brought the action to recover damages against the de- 
fendant for not properly transmitting a message; and 
it was offered to be proved in defense of the action 
that the board of directors had adopted a resolution 
that it would not be liable for mistakes or delays in the 
transmission or delivery of unrepeated messages, and 
would not be liable for damages arising from delays in 
the transmission or delivery of arepeated message be- 
yond an amount specified; and it was insisted that a 
shareholder was chargeable with notice of this resolu- 
tion. The resolution was excluded, and the defend- 
ant excepted, and it was held that in this there was 
no error; that a shareholder in a corporation is not 
chargeable with constructive notice of resolutions 
adopted by the board of directors, or by provisions in 
the by-laws regulating the mode in which its business 
shall be transacted with its customers; and that the 
plaintiff's rights arising out of defendant’s contract 
to transmit the message were in no wise limited by its 
regulations or by-laws not brought to his knowledge. 
That case is ample authority to show that the defend- 
ant in this case was not chargeable with knowledge of 
the entries made in the books of this company, and 
that such books were not competent evidence against 
him of such entries. The principle at the foundation 
of that decision is that the business transactions of a 
corporation with its members are on the same footing 
as its transactions with strangers, and that the busi- 
ness entries in the books of a corporation are no more 
evidence against the members than they are against 
strangers. After a careful consideration of all the 
cases which have come to our attention, we Gan per- 
ceive no principle upon which the account books of a 
corporation can be evidence against a member of the 
corporation of the accounts and entries therein made 
in a suit brought by the corporation or its represenuta- 
tives against him to enforce his liability upon such ac- 
count. The officers and book-keepers of a corporation 
are in no sense his agents. Individually he has no 
control over their acts, and has no responsibility there- 
for; and in making the entries they do not, in any 
legal sense, represent or bind him. Asto the compe- 
tency of such books, directors and stockholders of a 
corporation stand upon the same footing. It is quite 
true that a director stands in a more favorable posi- 
tion to know what is going on within the corporation, 
and to be more familiar with its books in some cases, 
than a stockholder. He has the right to inspect the 
books of the corporation, and so has astockholder. A 
stockholder having the ability is just as able to become 
familiar with the contents of the books of a corpora- 
tion to which he belongs as a director, and there is no 
principle of law by which a director can be charged 
with knowledge of the entriesin the books of a corpo- 
ration which is not equally applicable to its stockhold- 
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ers. Itis frequently easier to charge a director with 
knowledge of the books than it is to charge a stock- 
holder, because he usuaily has an active part in the 
management of the corporation; but asa general rule, 
many directors in corporations are just as ignorant, 
and necessarily so, of the particular accounts con- 

. tained in its books as the stockholders are. It would 
be quite a dangerous, and we think startling, proposi- 
tion to hold that a clerk or other officer in a business 
corporation could enter charges in its books of account 
against a director or stockholder which could be proved 
in favor of the corporation by the mere production of 
the books, thus throwing upon him, or his personal 
representatives after his death, the burden of explain- 
ing the entries or showing them to be untrue, and we 
believe the doctrine has no support in principle or au- 
thority. A corporation, seeking to enforce a claim 
against one of its directors or stockholders, must estab- 
lish it by the application of the same rules of evidence 
which are applied in an action brought by an individ- 
ual to enforce a claim against any defendant. March 
20, 1891. Rudd v. Robinson. Opinion by Earl, J. 
Judgment reversed. 


RATLROAD—HORSE—NEGLIGENCE.—A boy attempted 
to run across a street-car track in front of a moving 
ear, felldown and was run over. When the boy fell 
the car was not more than twenty feet distant. The 
place was not a crossing, and the driver applied the 
brake as soon as the boy fell. Held, that the street-car 
company was not responsible for the accident. March 
10, 1891. Fenton v. Second Ave. R. Co. Opinion by 
Earl, J. Judgment reversed. 


RATLROADS — ACCIDENTS AT CROSSINGS — NEGLI- 
GENCE.—Plaintiff’s intestate was killed by an engine 
backing against him as he was attempting to cross the 
track on a public street. There were five tracks, and 
he was unacquainted with the locality. He did not 
start to cross until the gateman had raised the gates, 
and he could not see the engine, on account of inter- 
vening cars, until he was only five feet from it. The 
place of safety between the tracks was only three feet 
wide. The intestate had his head down, looking at the 
sidewalk, which was rough, and did not see the en- 
gine. Held, that the question of contributory negli- 
gence was for the jury. As said by this court in a re- 
cent case: ‘* The raising of the gate was a substantial 
assurance to him of safety, just as significant as if the 
gateman had beckoned to him or invited him to come 
on, and that any prudent man would not be influenced 
by it is against all human experience.”’ Glushing v. 
Sharp, 96 N. Y.676. Oras laid down in a still later 
case: “The open gate was an affirmative and ex- 
plicit declaration and representation that peither train 
nor locomotive was approaching with intent to pass.’’ 
Palmer v. Railroad Co., 112 N. Y. 234, 241. While the 
deceased had the right to rely to a certain extent upon 
the assurance thus given by the defendant that it was 
safe for him to go on, it was still his duty to be on the 
lookout for danger, and to exercise the same care that 
a man of ordinary prudence would have exercised 
under the same circumstances. The degree of care de- 
pended upon his knowledge of the situation, or upon 
those facts that he would have discovered by the use 
of ordinary vigilance. It does not appear that he had 
ever seen this crossing before, or that he knew any 
thing about it, except what he observed on the occa- 
sion when he met his death. In this respect, as well 
as by the implied invitation to proceed arising from 
the use of safety-gates, this case is easily distinguished 
from those relied upon by the defendant. Woodward 
v. Railroad Co., 106 N. Y. 369; Young v. Railroad Co., 
107 id. 500. Can the court say, that knowing nothing 
of his surroundings, he was bound to look in any par- 
ticular direction, while hearing no bell and conscious 
of no danger, he took one step and a part of another? 





How long is arapid walker in taking a single step? 
flow much time was there for reflection or action? 
Even if he had stopped walking, how could he have 
decided on the instant just where it was safe for him 
to stand between the tracks? It was his privilege to 
look down upon the rough walk, so as to avoid danger 
there, and the evidence warranted the jury in finding 
that he did so. It was his duty to look to the east, 
where there was no obstruction in sight; but while he 
was bound to use his eyes, we cannot say that he was 
bound to use them ina particular manner, at a par- 
ticular instant of time. We think that it was for the 
jury to take into consideration all the circumstances, 
and decide whether he exercised such care as could 
reasonably be required of one in his situation and with 
his knowledge. Greany v. Railroad Co., 101 N. Y. 419; 
Sherry v. Railroad Co., 104 id. 552, 657. Second Di- 
vision, March 10, 1891. Oldenberg v. New York Cent. 
& H. R. R. Co. -Opinion by Vann, J. Judgment af- 
firmed. 


RAILROADS—ELEVATED—DAMAGES FOR ERECTION— 
TRIAL.—(1) The erection of an elevated railway ina 
city street, without the consent of the abutting owner, 
is an interference with his rights, and it is not a 
question for the jury whether or not it obstructs the 
street. (2) Where the court has expressly limited the 
damages to be recovered to a time covered by the 
construction and operation of the road, it is not error 
to refuse to charge that no damages can be recovered 
for depreciation of plaintiff's property on account of 
rumors of the contemplated building of defendant's 
road. (3) Damages may be awarded for diminution 
in the rental value of the property due to defendant's 
obstruction of the street while it was constructing its 
road. (4) In such case it is error to allow plaintiff's 
counsel to read to the jury a newspaper article, en- 
tirely irrelevant to the facts of the case, commenting 
on the utter disregard by corporations of the rights of 
private citizens, such reading being for the evident 
purpose of inflaming the jury against defendant. 
March 20, 1891. Williams v. Brooklyn El. R. Co. Opin- 
ion by Andrews, J. Judgment reversed. 


WILL — EQUITABLE CONVERSION. — A testator au- 
thorized his executors to sell his estate upon such terms 
as seemed proper within three years after his wife’s 
death. By a subsequent clause of his will he author- 
ized his executors, as soon as convenient after his 
death, to sell his real estate on such terms as seemed 
proper, within three years after his death, and until 
said real estate was sold he authorized his executors 
to take charge of it. There was not sufficient person- 
alty to pay his debts and the specific legacies. Held, 
that this constituted an equitable conversion of the 
realty into personalty upon testator’s death, so as to 
render operative a bequest of a share of testator’s 
residuary estate, consisting of real estate, to a religious 
society not authorized to take real estate by devise. 
Citing McCorn v. McCorn, 100 N. Y. 511; Hood v. 
Hood, 8 id. 561; Lent v. Howard, 89 id. 169; Mon- 
crief v. Ross, 50 id. 431; Fisher v. Banta, 66 id. 468; 
Clift v. Moses, 116 id. 144. Distinguishing Scholle v. 
Scholle, 113 id. 261. Second Division, March 17, 1891. 
Fraser v. Trustees of the Generul Assembly of the 
United Presbyterian Church of North America. Opiu- 
ion by Follett, C. J. Judgment reversed. 


WILLS—EXECUTION — SIGNATURE AT END.—A will 
was written on half a sheet of paper, at the bottom of 
which were printed forms for signature and attestation. 
Part of the will was written on the first page, and at 
the end of such part were the words, ‘‘ Carried to the 
back of the will.’’ On the back was the word ‘‘Con- 
tinued,’’ after which followed various provisions, at 
the end of which were the words, ‘Signature on face 
of the will.’’ The signature was at the bottom of the 
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first page. Held, that the will was not subscribed by 
the testator at the end. Re O’Neil, 91 N. Y. 516; Inve 
Hewitt, id. 261; Sisters of Charity v. Kelly, 67 id. 409. 
Second Division, March 17, 1891. Jn re Conway's Will. 
Opinion by Parker, J. Brown, Haight and Bradley, 
JJ., dissenting. Judgment reversed. 





ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 





CONSTITUTIONAL LAW—INTER-STATE COMMERCE-- 
LICENSE—HAWKERS AND PEDDLERS.—An ordinance 
forbidding travelling merchants or peddlers from sell- 
ing or offering to sell any merchandise, without hav- 
ing obtained a license, cannot be enforced against one 
who sells by sample merchandise situuted and owned 
in another State. The decisions of the Supreme Court 
of the United States declare that an ordinance requir- 
ing a license fee from agents representing citizens of 
another State, who offer goods not in this State for 
sale by sample, is void, because it assumes to establish 
aregulation affecting commerce between the States. 
McCall v. California, 136 U. 8S. 104; Stoutsenburgh v. 
Hennick, 129 id. 141; Asber v. Texas, 128 id. 129; Rob- 
bins v. Taxing District, 120 id. 489. The question isa 
Federal one, and we must yield to the decisions of the 
Federal Supreme Court, although they in part over- 
throw our decision in Graffty v. City of Rushville, 107 
Ind. 502. The question is not whether the appellant 
was or was not a peddler, within the meaning of the 
ordinance, but the question is whether the ordinance 
itself is valid, under the provisions of the Federal Con- 
stitution respecting commerce between the States. If 
the goods offered for sale had been in this State at the 
time of the sale, although there was no delivery to the 
purchaser at that time, the Federal decisions would 
not, as we believe, rule the case; but the goods were 
not in this State when the sale was made, nor were 
they to be brought into it until a contract of sale had 
been made. The negotiations were concerning goods 
in another State, there owned and held for sale, and 
such negotiations must be regarded as affecting inter- 
State commerce; and, thus regarded, it must be held 
that they can neither be prohibited nor regulated by 
the State or its municipalities. There was no sale of 
goods within this State, nor was there a sale of goods by 
one citizen of this State to another citizen of the State. 
The negotiations concerned goods not within the State 
and were conducted between our citizens and citizens 
of a sister State, so that, if the transaction was a com- 
mercial one, it concerned inter-Stateand not domestic 
commerce. In the case of Iron Co. v. Johnson, 11 8. 
E. Rep. 253, the force of the Federal decisions was rec- 
ognized, not, indeed, without reluctance, and the prin- 
ciple they assert applied to a case essentially the same 
as the one before us for judgment. This doctrine is 
not denied by the decision in the case of Com. v. Gard- 
ner, 19 Atl. Rep. 550, for there, as it seems from the 
statement of facts, the goods offered for sale were car- 
ried from door to door. The inferior Federal tribunals 
give full and wide effect to the decisions of the court 
of last resort. In one case, the distinction which we 
have indicated was made between cases where goods 
without the State are offered for sale and those where 
they are within the State, and it was said: “‘A tax on 
such goods before they are brought into the State is a 
tax on inter-State commerce itself; and « license or 
privilege tax for negotiating a sale in one State of 
goods in another is, in effect, a tax on the goods sold, 
and a State cannot levy a tax on goods not within her 
jurisdiction.” Hynes v. Briggs, 41 Fed. Rep. 468. The 
facts in Re Kimmel, id. 775, were substantially the 
same as those of this case, and it was held that the 
Municipal ordinance was void, because it assumed to 
regulate matters of inter-State commerce. In other 





cases, the same general doctrine is asserted and en- 
forced. Baird v. St. Louis, etc., Co., 41 Fed. Rep. 592; 
In re Rebman, id. 867; Stockton v. Railroad Co., 32 id. 
17; Swift v. Sutphin, 39 id, 631. The current of opin- 
ion in the Federal courts runs far in the direction of 
the utter annihilation of State power in matters bear- 
ing upon commerce between the States, and, although 
there may be some police power remaining in the 
States, enabling them to legislate concerning matters 
of inter-State commerce, its nature is very shadowy, 
and its extent narrowly circumscribed. Such cases as 
Powell v. Pennsylvania, 127 U. S. 678, do indeed recog- 
nize the existence of that power in the State; but such 
cases as Leisy v. Hardin, 135 id. 100, overruling the 
long-respected case of Peirce v. New Hampshire, 5 
How. 554, leave the boundaries and extent of that 
power inexact and uncertain. But whatever there 
may be of confusion and uncertainty regarding the 
police power of the State in cases of a type different 
from this, there is here neither confusiou nor uncer- 
tainty; for the rule established by the decisions of the 
Federal tribunals makes it clear and certain that the 
ordinance here involved cannot be enforced against 
one who makes negotiations for the sale of property 
situated and owned in another State. Ind. Sup. Ct., 
Jan. 14, 1891. McLaughlin v. City of South Bend. 
Opinion by Elliott, J. 


NEGOTIABLE INSTRUMENT — INDORSER OR SURETY. 
— Where a third person writes his name upon the back 
of a negotiable note before delivery, the law implies, 
in the absence of any other agreement, that he is liable 
as an indorser, and his position is not changed by the 
fact that the maker subsequently, in his absence, de- 
livers it to the payee, with an understanding that he is 
liable as a surety. It is undoubtedly the law, that 
wben one signs a note in blank, or leaves blanks in it 
necessary to be filled in order to make it a complete 
contract, and delivers it in this condition, he thereby 
clothes the holder with implied authority to fill the 
blanks. And in such case, even if the blanks are filled 
in violation of the express understanding of the par- 
ties, he will be liable to an innocent holder, the note 
being negotiable. Armstrong v. Harshman, 61 Ind. 52; 
Cronkhite v. Nebeker, 81 id. 319; Pom. Com. Paper, 
§ 181, and cases cited. The authority to fill the blank 
in such case is derived from the implied agency created 
by the maker’s act in putting the paper into circulation. 
Id. There is however in such cases no implied author- 
ity to change the instrument in any respect in which 
it is complete and perfect when it is thus signed and 
issued. If the instrument lacks nothing to make ita 
complete and perfect contract, the mere fact that blanks 
are left in which other stipulations may be written 
confers no implied authority upon the person to whom 
it is intrusted to fill such blanks. Coburn v. Webb, 56 
Ind. 98; Gothrupt v. Williamson, 61 id. 599; Cronkhite 
v. Nebeker, 81 id. 319, and numerous cases there cited. 
The meaning of the contract created by a blank in- 
dorsement of commercial paper is fixed by mercantile 
law, and the degree of liability assumed by the indorser 
is as fixed and certain as if its terms were written out 
in full. Judge Elliott, in the case of Campbell v. Rob- 
bins, 29 Ind. 272, says: ** This liability is not expressed 
in terms in a full indorsement any more than it is in a 
blank one. It is an implication of law arising from 
each, and cannot in either case be varied or qualified 
by a parol agreement simultaneous with the indorse- 
ment.” It is true, as stated in the original opinion, 
the courts have recognized an apparent exception to 
this rule by holding that it may be shown by parol that 
the apparent indorsee assumed the liabilities of a 
surety, but as there stated, this can only be shown by 
showing a mutual agreement to that effect between the 
payee and the indorsee. Ind. Sup. Ct., Jan. 17, 1891. 
DePauw v. Bank of Salem. Opinion by McBride, J. 
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A FABLE FOR JUDGES. 


Darby had jogged with Joan along 
For years, and never thought it wrong 
(Nor does one husband in a million, 

If we the honest truth must own) 
That he should ride in front, and Joan 
Should sit behind him, on a pillion. 


The road was long, and sometimes rough, 
And Dobbin's legs, though stout enough, 
Might have been just a thought more supple; 
But still their way, well pleased, they went ; 
They jogged along, I say, content, 
A simple-minded country couple. 


Well, as it fell upon a day 
While journeying on their usual way, 
Little suspecting what hung o’er them, 
Behold! attired in full-dress “ rig” 
Of gown and bands and horsehair wig, 
Three learned lawyers stood before them. 


“ Here! hi! you two! ” their lordships said 
(One of them went to Dobbin’s head), 
With air imperious, almost regal, 
** In all our lives we never saw 
Such bold defiance of the law!— 
This mode of riding’s quite illegal. 


* *Twill be a gross contempt of court 
If you, sir, dare maintain the sort 
Of attitude in which we find you; 
You can’t, whoever owns the horse, 
Allege the slightest right, of course, 
To make the lady sit behind you. 


“ This is undoubted law, we know, 
And hold that it was always so, 
From earliest times of Celt and Saxon; 
But, be that matter as it may, 
At any rate 'tis law to-day— 
Consult ‘Ex parte Emily Jackson.’ ’’ 


Poor Darby stared ; his law was weak; 
The man was naturally meek; 
And when they cried, ‘‘Alight, dear madam!” 
*Twas vain, he could not but perceive, 
To cite the judgment in “Re Eve,” 
And try them with “Ex parte Adam.” 


His wife was struck by the advice: 
Dame Joan dismounted in a trice; 
While sheepish Darby, fain to follow, - 
Stood gazing pensive on the ground, 
And turned the judgment round and round, 
Like something which he couldn’t swallow. 


At last he stammered out the words, 
** Is she to ride in front, my lords?” 
(How that would have amazed Justinian!) 
But straight came back the answer, pat: 
“ We guard ourselves from saying that, 
On that we offer no opinion. 


“ Our judgment’s only gist and brunt 
Is that you may not ride in front 
On any plea; and if you do, sir, 
Your wife acquires the right, we say, 
To hire another horse, straightway, 
And have the bill sent in to you, sir.” 


On this their lordships left the place 
With that sedate and solemn pace 
Affected by the learned classes; 
Joan looked at Darby, he at her, 
But neither seemed inclined to stir, 
And Dobbin browsed the roadside grasses. 


Some minutes after, Darby spoke, 
Prepared, unhappy man, to joke 
On what might prove a life’s estrangement. 
“I mustn't ride in front, ’tis true,” 
Said he; “ but neither, dear, may you. 
So what's to be the new arrangement?” 





Now, plans may in a flash arise, 
Which usually to devise 
Would take the most inventive man years ; 
And thus impressed the husband cried, 
“ If side by side we needs must ride, i 
Let me suggest—a pair of panniers!” 
Jovan answered not; she would not talk ; 
She neither cared to ride nor walk; 
She mused, she sulked, she wanted rousing. 
Darby, good soul, resolved to wait ; 
He lit a pipe, and climbed a gate, 
While Dobbin still continued browsing. 
But if I'm asked, my married friends, 
To tell you how this story ends, 
And what are now that pair’s positions, 
I frankly own I do not know; 
I really cannot say—although 
I entertain my own suspicions. 
Judges are influential men, 
They awe the simple citizen, 
And their pronouncements ought to bind him; 
But yet—but yet—when once those twain 
Remount, I think you’ll find again 
Darby in front, and Joan behind him. 
—H. D. T. in an English Newspaper. 


The pillion half a century at least 
Has ceased to rule the course of modern marriage ; 
The wife is now allowed a separate beast, 
Or sits beside her husband in a carriage. 
I. B. 


—__e__—_ 


NEW BOOKS AND NEW EDITIONS. 


Regst’s MEDICAL JURISPRUDENCE AND TOXICOLOGY. 


This is the third edition, ‘‘ revised and enlarged,” of 
a yood summary of this subject, contained within 
seven hundred twelve mo. pages of a single volume. 
In a revision and enlargement however it would seem 
to have been useful to include a chapter on hypnotism. 
Published by Blakiston, Son & Co., Philadelphia. 


sitincsnilgpiistaate 
NOTES. 


E have refrained from comment upon the out- 
break of lynch law in New Orleans because we 
have had nothing to add to what has been so well said, 
by many of our contemporaries. It is a source of pro- 
fessional congratulation that the legal journals of the 
country have been quite unanimous in condemning 
this relapse into barbarism. The ALBANy LAw Jour- 
NAL, especially, according to its habit, has voiced the 
healthy sentiment of the bar; and we think the law- 
yers of the nation felt that it was speaking with au- 
thority for them. Beyond doubt the provocation to 
violence was extreme, and if the episode had occurred 
in a mining camp the world would have looked iudul- 
gently upon this primitive method of administering 
justice. But in a community as old as Louisiana, a re- 
sort to lynch law is a confession that with it civiliza- 
tion isa failure. There is however an incidental bene- 
fit which will accrue to the United States, and which 
we may recognize without excusing the original crime. 
The civilized world has had an opportunity to become 
familiar with our complex autonomy under circum- 
stances more advantageous to us than if the murdered 
persons had not richly deserved their fate. Probably 
no serious attempt will be made to obtain national 
reparation, because the victims were unquestionably 
such human pests that their taking off was a great 
boon to mankind. But there has been a discussion of 
the subject theoretically, in which all of Europe has 
taken part, and its effect must be to generally diffuse 
knowledge of our Federal-State system, and to show 
why, in any future foreign complication, we may not 
be able to act with the same direct and unified policy 
as the other great powers.—New York Law Journal. 











— -—- 2 242 & §«§ eH SS 


ao nepeoxkLFSesge > =| seis wo, OoO = oO + 


a 


= @ 


t 





I 


vid. 


ly 








THE ALBANY LAW JOURNAL. 365 





“The Albany Law J NaS 





ALBANY, Mar 9, 1891. 











CURRENT TOPICS. 





N the current number of the Juridical Review is an 
instructive paper on ‘‘The Recent Progress of 
Codification,” by Mr. J. Dove Wilson. The writer 
thus defines codification: ‘‘It means the extraction 
from the countless volumes of statutes and decisions, 
where the law lies shapeless as it grew, of the propo- 
sitions which regulate the relations of man to man, 
and it provides for their statement in orderly form 
according to their subject. It is the substitution in 
law of the simple for the complex, of the clear for 
the obscure, of the systematic for the chaotic. The 
idea does not necessarily involve that of the uni- 
formity of the law over the whole area subject to 
the government which enacts the Code. The rule 
which guides on this point is well set forth in the 
words of Macaulay, which have been adopted as the 
motto to Whitley Stokes’ edition of the ‘ Anglo- 
Indian Codes:’ ‘ Our principle is simply this — uni- 
formity when you can have it; diversity when you 
must have it; but in all cases certainty.’” After 
alluding to the Bills of Exchange, Partnership and 
Bills of Sales Acts in England, the writer says: 
“The progress of codification in the United King- 
dom is thus exceedingly slow. In fact I have doubts 
whether [ am at all entitled to use the word ‘pro- 
gress’ in connection with it. Compared with the 
speed at which we are progressing toward codifica- 
tion, the proverbial tortoise urges on a wild career. 
It is difficult to calculate how long, if we do not 
improve our pace, it will be before the whole body 
of the law of the United Kingdom is codified. I 
have been trying to calculate roughly, and I make 
out that somewhere between three and four hun- 
dred years will be requisite at the present speed. 
Truly the nation which can lead all others in every 
kind of material enterprise, where courage or endur- 
ance is required, lags far behind on the intellectual 
field of the law-giver.” He shows however that the 
revision of the statutes has ‘‘reduced their bulk 
from about fifty quarto volumes to eighteen vol- 
umes.” He traces the history in foreign countries, 
and his remarks on the subject in the United States 
are peculiarly interesting and intelligent, premising 
as follows: ‘‘A democratic nation like the citizens 
of the United States, possessed as they are of the 
brightest and quickest intelligence, and of a per- 
fectly insatiable appetite for knowing and under- 
standing every thing for themselves, could not but 
be expected to be alive to the benefits of codifica- 
tion.” He declares that in the necessary matter of 
statutory consolidation ‘‘the United States are far 
in advance of the United Kingdom.” ‘The read- 
ing of American reports,” he says, ‘‘has to some 
extent become a separate branch of business, and 
busy lawyers nowadays, instead of reading the 
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reports ts themselves, may apply to an agency, which 
sends them at once a set of all the cases from any 
mentioned date bearing on the particular point in 
which they happen to be interested. It is clear that 
if the United States could get over the difficulty 
caused by the multiplicity of Legislatures it would 
soon codify its law.” He concludes: 





‘*T think however I have done enough to justify me 
in saying that, at no distant time, the friends of codi- 
fication will see for it a triumphant conclusion in every 
country in the world except our own. Itisin ourown 
country only that progress is slow, and, as yet, almost 
imperceptible. If one asks for the reasons of this, 
they are not difficult to find. It is customary for the 
layman, when the laws are bad, to heap the blame 
upon the lawyers—a proceeding which, in the present 
case, is more soothing to the lay conscience than true. 
It was at one time true that the Jawyers, as a profes- 
sion, were opposed to codification, and I do not pro- 
fess to say that there are not many British lawyers 
still who are of Savigny’s way of thinking. They have 
been driven completely from Savigny’s proposition 
that no law can be properly codified, and they are now 
forced to admit that for the confused laws of the vast 
majority of the world, codification has been found to 
be a successful and popular remedy; but they shelter 
themselves in the plea that there is something special 
in the English law and in the Scottish which exempts 
them from the capacity of being codified. In particu- 
Jar, men are found, who maintain that the immense 
mass of case law which we have is incapable of reduc- 
tion to any thing like an orderly code. This is pretty 
much like saying that the more a law requires codifi- 
cation, the less it is capable of it. The complete an- 
swer to these lawyers is that'we have already codified 
two branches of law—bills of exchange and partner- 
ship—in which the case law was very bulky, and that 
in India the very many other departments already 
named of English law have been reduced to codes with 
satisfaction both to scientific and to practical men. 
But these lawyers who still object to codification in 
our country are a minority in the profession, and a 
great majority of the profession are, I believe, quite 
satisfied of the practicability of it. Many of our great- 
est lawyers have even been strong advocates of codifi- 
cation. Among those who have gone, I need mention 
no other names than those of Sir Henry Sumner Maine 
among the men of science, and Lord Westbury among 
the practical men. Among the living, I need only 
mention such namesas Lord Herschell, Sir James 
Stephen, Sir Frederick Pollock and Mr. Justice Lind- 
ley, the last of whom says pointedly, that it is matter 
of amazement that the English are content to leave 
their laws in the inaccessible state in which they are 
to be found. The fault is not with the lawyers, nor is 
the fault with our statesmen. * * * The fault lies 
with the public. If the intelligent classes, the profes- 
sional men, the bankers and the mercbants, who ought 
to lead the other voters, who form the huge democ- 
racy which now-a-days wields political power in this 
country, were to ask for the formation of codes, the 
boon would be granted without delay. Why they do 
not ask for it must be best known to themselves. It 
is to me, as it is to most of my profession, unintelli- 
gible.” 


Having recent occasion to make a reluctant visit 
to the cavern in which the Assembly of this State 
transacts business, and being there herded in the 
lobby with a crowd of others of the sovereign peo- 


| ple waiting for their servants to get time to wait on 


them, we experienced some surprises. Our first sur- 
prise was at the devout demeanor of the legislators 
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during prayers. It was as touching as that of the 
pious brigands in Fra Diavolo, who finding their 
victim at her devotions, fall on their knees and count 
their beads and utter their mechanical petitions. 
Our next surprise was at the acoustic properties of 
the chamber, which we found admirable, because 
the only sound that was consecutively and intelli- 
gently audible was the noise of the speaker’s gavel. 
Some stray words of orators came to our ears — 
words in such case made and provided — ‘relief 
of my people,” ‘‘ my constituents,” ‘‘ demagogue,” 
‘obstructive policy,” ‘‘ taxes,” ‘‘ point of order,” 
‘personal privilege” and ‘‘Mr. Speaker.” An 
orator of a hayseedy appearance roared him- 
self hoarse in a few minutes, and shook a 
convulsive forefinger at nothing. But the one 
persistent, untiring and intelligible sound was 
the whack of the gavel. This is as it should 
be. Speeches there are not listened to by anybody, 
except the reporters, who receive them with more 
or less inattention, and publish versions marked by 
more or less inaccuracy. The third surprise was at 
the Pickwickian nature of the disagreements on the 
floor. We know that lawyers are arrant humbugs 
when they abuse one another in court, and that 
they are all the time winking at one another like the 
augurs in ancient Rome, but we were not before 
aware of the intrinsically harmless character of these 
political personalties. For example, a legislator of 
the name of Fish gave the speaker some ‘‘ back 
talk,” and the latter declared him out of order, and 
charged him to ‘‘ take water,” whereat Fish grow- 
ing defiant, was threatened with the sergeant-at- 
arms, and then dove into his proper place. When 
he next rises to the surface he brings with him, on 
behalf of the ‘‘ outraged minority,” a portrait of the 
speaker, which he presents to that tyrannical person, 
accompanied by assurances of their highest regard. 
Then when the Legislature adjourn, such public 
present-giving of diamonds and watches and plate 
and money, etc., and such overwhelming surprise 
and breaking down with emotion on the part of the 
recipients! How pleasant ’tis to see assemblymen 
agree! We fear these legislators bearing presents 
as Laocoon feared the Greeks in similar circum- 
stances. The legal editor has much to be grateful 
for, but for nothing is he more grateful than that 
he is completely innocent of politics and party pre- 
tenses. 


The lovers and students of Shakespeare will find 
a good deal of entertainment in a little book enti- 
tled ‘‘ The Stage History of Famous Plays — Ham- 
let from the Actors’ Standpoint. Its representa- 
tives and a comparison of their performances. By 
Henry P. Phelps, author of ‘Players of a Century.’ ” 
There is much in this treatise that is fresh and novel, 
especially its comparison of the stage business of 
famous actors in the greatest scenes of the play. 
Mr. Phelps is well known to Albanians as an unus- 
ually accomplished and experienced dramatic critic, 
and this little volume is an important practical con- 
tribution to the great literature of Hamlet. The 


costume portraits of great actors and actresses here 


’ 





given are in every instance creditable. It is to be 
regretted that the compiler did not ‘‘ unkennel ” the 
pleasant Fox, the immortal burlesquer of the Ham. 
lets of his contemporaries, Booth and Fechter, 
whom and whose contest Shakespeare himself 
undoubtedly prophesied when he wrote: 

“ The fox, the ape, and the humble-bee 

Were still at odds, being but three.” 

Mr. Phelps, being a journalist, would concede the 
impropriety of omitting Punch from a history of 
journalism. It is gratifying to note that this book 
is announced as the eldest of a series of similar stage 
histories. 


Mr. Frank J. Parmenter, the bar laureate of Troy, 
N. Y., contributes to the Troy Times a rhymed ver- 
sion of In re Vanderbilt, 4 Johns. Cas. 57. The poet, 
although this inspiration is made public: 

“In a great journal like the Times, 

That pays so liberally for its rhymes,” 
made a great mistake in not sending it to the Mail 
and Express, which would have reckoned not nig- 
gardly for the acute, witty and truthful character- 
ization of the old Commodore which concludes the 
poem, although possibly the managing editor might 
have drawn his blue pencil through the following: 

“Twas Sunday! The stern master never 

Observed the Sabbath strictly, whether 

It rose in fair or stormy weather. 

The day God rested or he wrought 

Was holy for the gains it brought; 

And whether th’ angel rolled the stone 

Back from the tomb and sat thereon 

The last day of the week or first, 

It made no difference with the thirst 

For gold: So th’ eager dollar came 

Sunday and all days were the same; 

And if Christ rose mid earthquake shocks, 

*Twas of less note than rise of stocks; 

Nor did his zeal the least abate 

Whether he reaped from Church or State.” 


North Carolina is a famous State for complaints 
of disturbance of religious worship, and of nuisance 
caused by singing. Two very recent cases reiterate 
this sensitiveness. In State v. Kirby the jury spe- 
cially found that defendant engaged in a fight near 
a church during public worship; that some one 
announced that fact in the church, whereupon the 
congregation ran out; and that the congregation, 
while in the church, could not hear the fight. Held, 
that defendant was not guilty of disturbing public 
worship. In State v. Roseman it was held that afine 
of $10U is not excessive, where it appears that the 
prisoner having refused to stop her singing, which 
greatly annoyed the sick wife of the jailer, he se- 
verely and cruelly beat her with a horsewhip. We 
would counsel the Wagner operatic companies not 
to go to North Carolina. 


We are glad to learn that the manners of our 
‘neighbors across the river are to be improved. The 
Journal announces that ‘‘the Greenbush polite bill 
was ordered to a third reading in the Assembly.” 
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Mr. Ignatius Donnelly has raised up a dangerous 
rival cypherer, who not only concedes that Bacon 
wrote Shakespeare’s plays, but has discovered that 
he murdered Shakespeare. This should afford a 
useful hint to Inspector Byrnes. It is altogether 
probable that the murderer of ‘‘Old Shakespeare ” 
is not Jack the Ripper, but Bacon’s ghost; and that 
is the reason why even our great detective cannot 
catch him. A little consultation with Madam Diss 
De Bar might confirm this theory. 





NOTES OF CASES. 

N Oakes v. Northern Pacific R. Co., Supreme Court 
of Oregon, March 23, 1891, it was held that if 
acommon carrier knowingly permit a passenger, 
either on payment or without payment of an extra 
charge, to take as personal baggage stage properties, 
costumes and musical instruments, it will be liable 
for their loss or destruction, though without fault. 
The court cited Isaacson v. Railroad Co., 94 N. Y. 
278; Phelps v. Railroad Oo., 19 C. B. (N. 8.) 321; 
Weeks v. Railroad Co., 9 Hun, 669; Jordan v. Rail- 
road Co., 5 Cush. 69; Johnson v. Stone, 11 Humph. 
419; Railroad Oo. v. Swift, 12 Wall. 262; Macrow v. 
Railway Oo., L. R., 6 Q. B. 612; Railroad Co. v. 
Fraloff, 100 U. S. 24; Bomar v. Maxwell, 9 Humph. 
622; Brock v. Gale, 14 Fla. 523; Mauritz v. Railroad 
Co., 23 Fed. Rep. 765; Wilson v. Railroad Co., 56 
Me. 62, and said: ‘‘Stage properties, costumes, 
paraphernalia, advertising matter, etc., are not arti- 
cles required for the pleasure or convenience or ne- 
cessity of the passenger during his journey, but are 
plainly intended for the larger or ulterior purposes 
of carrying on the theatrical business. They do not 
fall therefore under the denomination of ‘ baggage,’ 
and in the absence of negligence, no liability can 
arise against the carrier for their loss or destruction, 
unless accepted as baggage by the carrier. And so 
the special verdict of the jury found. They segre- 
gated the articles which might properly be termed 
‘baggage’ from those carried for the purposes of 
business, and found separately the value of each, 
but by their general verdict found the company lia- 
ble for the full value of the property upon the as- 
sumption that the trunks and their contents were 
received by the company as baggage. * * * 
Although the bill of exceptions contains no evi- 
dence, nor is any certified to us by this record, the 
issue permitted, and the instruction was designed 
to meet, the evidence upon this phase of the case. 
Under such circumstances we are bound to assume 
that there was evidence tending to show that the 
defendant had notice of the nature of the property, 
and received it as baggage for transportation. In 
this view the general verdict is not inconsistent with 
the special findings, for if the defendant knowingly 
permitted the plaintiff to take as baggage articles 
that would not come under that description, it is 
liable for their loss, though not arising from its neg- 
ligence. While it is true that passenger carriers are 
not liable for merchandise and the like when packed 
up with a traveller’s baggage, if the baggage be 








lost, yet if the merchandise be so packed as to be 
obviously merchandise to the eye, and the carrier 
takes it without objection, he is liable for the loss. 
Story Bailm., § 499. Thus in the case of Railway 
Oo. v. Shepherd, 8 Exch. 30, Parke, B., said: ‘If the 
plaintiff had carried these articles exposed, or had 
packed them in the shape of merchandise, so that 
the company might have known what they were, 
and they had chosen to treat them as personal lug- 
gage, and carry them without demanding any extra 
remuneration, they would have been responsible for 
the loss. So also upon any limit in point of weight, 
if the company chose to allow the passenger to carry 
more, they would be liable.’ And in Macrow v. 
Railway Co., supra, Cockburn, C. J., said: ‘If the 
carrier permits the passenger, either on payment or 
without payment of an extra charge, to take more 
than the regulated quantity of luggage, or know- 
ingly permits him to take as personal luggage arti- 
cles that would not come under that denomination 
he will be liable for their loss, though not arising 
from his negligence.’ In Sloman v. Railway Co., 6 
Hun, 546, Gilbert, J., after stating and citing author- 
ities to sustain the proposition that railroad com- 
panies are not liable for the loss of merchandise de- 
livered to.them under the guise of baggage for 
transportation along with a passenger, said: ‘They 
are liable, if they knowingly undertake to transport 
merchandise in trunks or boxes, which have been 
received by them for transportation, in passenger 
trains, unless the agent who receives the packages 
for that purpose violates a regulation of the com- 
pany by so doing, and the passenger or owner of the 
goods has notice of such regulation;’ citing Butler 
v. Railroad Co., 3 E. D. Smith, 571, and other cases. 
See also 2 Waite Act. & Def. 82. ‘ Doubtless,’ said 
Mitchell, J., ‘if the carrier had actual notice of the 
nature of the property, and still received it as bag- 
gage, he would be liable.’ Haines v. Railway Co., 
29 Minn. 161. So in Railway Co. v. Capps, 16 Am. 
& Eng. R. Cas, 118, it was held that where a rail- 
road company, through its baggage or ticket agent, 
receives articles for transportation as baggage, 
knowing at the time that such articles are not prop- 
erly baggage, the company will be responsible there- 
for as a common carrier, and will be estopped from 
denying that the same was baggage. Railroad Co. 
v. Conklin (Kans.), 3 Pac. Rep. 762; Minter v. Rail- 
road Co., 41 Mo. 503. Again in Hoeger v. Railway 
Co., 63 Wis. 100, a travelling agent applied to a 
railroad company to transport his sample trunks as 
baggage, and the company, knowing their contents, 
received and checked them us baggage, and carried 
them as such on the passenger train on which he 
rode; and the court held that both parties were es- 
topped to claim that such trunks were not baggage, 
and to be treated as such, and not as ordinary 
freight. So that while the obligation of a carrier of 
passengers is limited to ordinary baggage, yet if it 
knowingly permits a passenger, either on payment 
or without payment of an extra charge, to take arti- 
cles as personal baggage which are not properly 
such, it will be liable for their loss or destruction, 
though without fault.” 
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In Hill v. Draper, Supreme Court of Arkansas, 
March 28, 1891, the court said: ‘‘The real question 
in this case is, when an insolvent partnership has 
been dissolved by the death of one of its members, 
can the surviving partners transfer the firm prop- 
erty in payment of their individual debts, and can 
a transferee, who takes with notice, be charged as 
trustee at the suit of partnership creditors? The ques- 
tion cannot be determined by the rule in cases cited 
as to the power of one partner, with the assent of his 
associates, to transfer joint effects in payment of 
individual debts; for the assent of the associates is 
a material element in such cases, which on account of 
the death of one of them, can never enter into cases 
like this. The question stated must be determined 
from the relation which the surviving partners sus- 
tain toward the partnership property and creditors 
and toward the representatives of the deceased part- 
ner. A surviving partner is entitled to the posses- 
sion and management of the firm property, but only 
for the purpose of settling the firm business. Cline 
v. Wilson, 26 Ark. 154; Adams v. Ward, id. 135; 
Pars, Partn. 441. He holds as trustee for the 
representatives of the deceased partner, for the firm 
creditors, and for himself, and he is bound to man- 
age the firm property with a view to the best inter- 
ests of all concerned. 1 Lindl. Part. 342, and note; 
Pars. Partn. 442; Story Partn., §§ 344-347. He has 
such powers‘as are reasonable and proper to enable 
him to execute the trust, and like other trustees, is 
prohibited from dealing with the property for his 
personal advantage. Pars. Partn. 442. It is strictly 
within the scope of his powers to apply the assets 
to firm debts, but wholly without such scope to ap- 
ply such assets to his own debts. In the latter case 
he devotes them to his personal gain, which he may 
not do, to the detriment of the trust which he is 
bound to execute. Each partner, while the relation 
continues, has a lien on the firm property to provide 
for the payment of his debts, which descends upon 
his death to his personal representatives; and where 
the survivor neglects or violates his trust, such legal 
representatives may have the property administered 
in equity, and through his right, if not otherwise, 
the creditors of the firm are enabled to resort to a 
like proceeding. Jones v. Fletcher, 42 Ark. 422; 
Couchman v. Maupin, 78 Ky. 33; Shanks v. Klein, 
104 U. 8.18; Story Partn., § 347. The very ques- 
tion stated has been decided by other appellate 
courts, and the effect of the adjudication is a denial 
of the right of the surviving partner to transfer firm 
property in satisfaction of his individual debts, and 
the affirmance of the right of firm creditors to sub- 
ject the property in the hunds of such transferee 
with notice. And this rule prevails in jurisdictions 
that affirm the right of a partner, with the assent of 
his associates, to apply joint property to individual 
debts, as well as in those that deny such right. 
Scott v. Tupper, 8 Smedes & M. 280; Allen v. Bank, 
6 Lea, 558; Mills v. Hoag, 7 Paige, 18; Holland v. 
Fuller, 13 Ind. 195; Roach v. Brannon, 57 Miss. 490. 
As the surviving partner’s interest in the partner- 
ship property consists only of his portion of it after 





all its debts are paid, one who holds under him by 
an unauthorized transfer, with notice, can have no 
greater interest. Scott v. Tupper, 8 Smedes & M. 
280. 





In Priestley v. Adams, 59 Hun, 380, it appeared 
that the plaintiffs were manufacturers of goods 
marked and sold as “ Priestley’s Silk Warp Henri- 
etta.” That the defendants had advertised goods 
for sale as ‘‘ Priestley’s Henriettas,” representing 
them on the sale to be those of Priestley’s manufac- 
ture, which was untrue. Held, that plaintiffs were 
entitled to injunction. The court said: ‘ But 
while the plaintiffs identified and accompanied their 
goods with the name of Priestley’s Silk Wrap Hen- 
rietta, as the defendants did not add that name and 
phrase to those sold by them, but went no farther 
than to advertise and represent them as Priestley’s 
Henrietta, it has been contended, in their behalf, 
that this was not sufficient to entitle the plaintiffs 
to an injunction restraining that use of his name, 
And a dicta to that effect has been found in the 
opinion upon which the case of Znoch Morgan's Sons’ 
Co. v. Troxell, 89 N. Y. 292, was decided. But it 
certainly is a fraud, not only on the purchasers, but 
also on the manufacturer, to advertise and sell 
goods as his which are of a different manufacture, 
of an inferior and different quality. And as the de- 
ception is one which must be impracticable either to 
prevent or compensate by an action for damages, a 
proper case for the interposition of a court of equity 
will be presented. And so it has already been con- 
sidered, and in other instances held by the courts. 
In Wotherspoon v. Currie, L. R., 5 Eng. & Irish App. 
508, it was held that a name may become the trade- 
mark of the party, and that others infringing his 
right to its exclusive use as a distinguishing mark 
of his manufacture may be restrained from continu- 
ing to do that by an injunction. And in Jay v. 
Ladler, 40 Ch. Div. 649, it was held that this re- 
straint could be applied to prevent the advertise- 
ment of the goods of one person as those of the 
manufacture of another. The same principle will 
sustain the injunction, as the courts have invariably 
applied it, to prevent the simulated violation of the 
trade-mark. It rests substantially upon the same 
facts. For there is presented the same injury to the 
exclusive right of the manufacturer, and the same 
deception and fraud upon the public in the one case 
as there is in the other. And that was unqualifiedly 
acknowledged in the decision of the case of McLean 
v. Fleming, 96 U. 8. 245, 254. And to the same 
general import is the case of Devlin v. Devlin, 69 
N. Y. 212. The right of the plaintiffs to the in- 
junction includes the entire foundation of their ac- 
tion. As the case is now presented, a presumptive 
ground for it has been disclosed. It may turn out 
differently at the trial, when the evidence shall be 
obtained unqualifiedly from the witnesses. But that 
possibility will not justify a disturbance of this or- 
der. And injustice in any view will be best pre- 
vented by continuing the injunction until the proofs 
of the parties can be presented in that manner.” 
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MARRIAGE AND DIVORCE IN THE UNITED 
STATES. 


OVERNOR Reynolds of Delaware, in his last 
inaugural address observed, that “a ‘distressing 
absence of harmony in the legislation and judicial ac- 
tion of the several States exists to the great injury of 
the family tie, the uncertainty of marriage obligations, 
the legitimacy of children, and the rights of property. 
By co-operation, and co-ordinate legislation in the re- 
spective States, a legal status could be agreed upon by 
all, which would enable great and valuable reforms to 
be accomplished.”” This distressing absence of har- 
mony appears in connection with every phase of the 

subject. 

CONSENT. 


The age of consent fixed by the common law at 
twelve years in case of females and fourteen in case of 
males, no longer remains uniform. In many States 
the common-law rule has been abrogated by statute, 
and the age of consent as fixed throughout the country 
now varies from twelve, fourteen and sixteen for fe- 
males, and sixteen, seventeen, eighteen and twenty- 
one for males. In New Mexico, if the groom is under 
twenty-one or the bride is under eighteen, and the 
marriage is without the parents’ consent, the law de- 
clares it to be invalid. And yet New Mexico isa Ter- 
ritory, under the jurisdiction and amenable to the 
laws of Congress, which has a right to pass uniform 
laws for the government of its Territories, if it desires 
todoso. The old common-law rules as to the age of 
consent still prevail, or at least until very recently did 
prevail in Kentucky, Louisiana, New Hampshire, Ten- 
nessee, Virginia and West Virginia. In Iowa, North 
Carolina and Texas it is fourteen in the case of females 
and sixteen as to males; in Alabama, Arkansas, 
Georgia and Illinois the age is fourteen in females and 
seventeen in males; in California, Minnesota, Oregon 
and Wisconsin the age is fifteen in females and eigh- 
teen in males; in Delaware, Michigan, Nevada, Ne- 
braska and Ohio the age is sixteen in females and eigh- 
teen in males. The common-law rule as to the age of 
consent remained in New York until 1887, when it was 
raised to sixteen in case of females and eighteen in 
case of males. Various penalties are prescribed also, 
for a violation of the marriage laws in respect to age. 
In Kentucky, Virginia and West Virginia a receiver 
may be appointed of the bride’s property and estate. 
In the two former States, upon her arrival at majority 
the receiver must return the property to her, but in 
Virginia the receivership will continue during mar- 
tiage, and in case the husband survives the wife, her 
property must be returned to her relatives. The offi- 
cer in Kentucky who knowingly issues a license in vio- 
lation of the law as to age, and who does not take a 
bond, may be fined and expelled from office. In 
Nevada, Pennsylvania, Minnesota, Colorado, Georgia 
and Nebraska, North Carolina, Oregon, Wisconsin and 
Missouri, the official issuing the license is made to suf- 
fer. In Florida, Vermont, Pennsylvania and some 
other States, penalties in connection with this point 
attach to the celebrant. 


PUNISHMENT FOR MARRIAGE UNDER AGE OF Con- 
SENT. 


Elopements and clandestine marriages are punished 
in various modes, where the bride is under sixteen, in 
Florida, Massachusetts, Michigan, New York, South 
Carolina, North Carolina, New Jersey, Texas and the 
Territory of New Mexico. But where the crime is 
abduction, involving force or fraud, it constitutes 
crime in every State and Territory. But the punish- 
ment prescribed varies. The State of Arkansis makes 
the crime of marriage where force is used a capital of- 





fense. That is the only State in which the death pen- 
alty is prescribed in connection with marriage. The 
law declares that ‘‘ every person who shall take unlaw- 
fully and against her will any woman, and by force, 
duress or menace compel her to marry him, or to marry 
any other person, or to be defiled, shall suffer death.” 
The law of Massachusetts punishes every one who aids 
or abets 4 clandestine marriage. In South Carolina, if 
the bride is under sixteen, and if the marriage, though 
voluntary, be clandestine, the husband may be impris- 
oned five years, or fined, in an amount within the dis- 
cretion of the court. 


CONSANGUINEOUS MARRIAGES. 


In at least sixteen States the marriage of first cousins 
is prohibited by statute, namely, Arizona, Arkansas, 
Colorado, Illinois, Indiana, Kansas, Missouri, Montana, 
Nevada, New Hampshire, North Dakota, Ohio, Ore- 
gon, South Dakota, Washington and Wyoming. 
Nephews and nieces are also forbidden to marry in 
Alabama, Arkansas, Arizona, California, Colorado, 
Connecticut, Delaware, Idaho, Indiana, Illinois, Iowa, 
Kansas, Maine, Maryland, Massachusetts, Minnesota, 
Michigan, Mississippi, Missouri, Montana, New Hamp- 
shire, New Jersey, Nevada, Nebraska, North Caro- 
lina, North Dakota, New Mexico, Ohio, Oregon, Penn- 
sylvania, Rhode Island, South Carolina, South Dakota, 
Tennessee, Texas, Vermont, Virginia, Wisconsin, 
Washington, West Virginia and Wyoming. In most 
States marriage is forbidden also between lineal an- 
cestors and descendants. As to prohibitions with re- 
spect to marriages between persons related by mar- 
riage and ties of affinity, as distinguished from persons 
related by blood or ties of consanguinity, the rule 
varies in different States. In some, such unions are 
legal and valid; in others they constitute crime, pun- 
ishable by fine and imprisonment. Marriages between 
step-parents and step-children are declared unlawful 
in twenty-two States. 


Diversity OF RACE AND COLOR 
constitutes a bar to the nuptial union in about one-half 
the States, embracing mainly southern territory. 
Here {again there is ‘“‘a distressing absence of har- 
mony.” Marriage between whites and blacks is for- 
bidden either by express statute or judicial authority, 
in twenty-five of the States and Territories. In Ala- 
bama, Maryland, North Carolina, Tennessee and 
Texas, a crime is committed if one of the parties is a 
descendent of African parents to and including the 
third generation. In Mississippi, Nebraska, Oregon, 
Virginia and West Virginia, the marriage is criminal 
if one of the parties has one-fourth negro blood. In 
Florida, Indiana and Missouri the bride must not have 
one-eighth negro blood in her veins. In Ohio the mar- 
riage isnot a crime unless one party is a pure white 
and the other has enough African blood to render the 
fact visible to the naked eye. Again iu some States 
the prohibition is not confined to persons of African 
descent, but is extended to Chinese, Kanakas and In- 
dians. In California it is criminal to issue a license 
for a marriage between a white person and a Mongo- 
lian, but if the marriage is nevertheless performed the 
parties are subject to no penalty. 

Thus it will be seen, that owing to this peculiar in- 
congruity and diversityin the law, a white man in one 
locality may marry an octoroon but not a quadroon, 
While in another locality the octoroon marks the 
boundary line in testing the guilt or innocence of the 
bridegroom. Amid this conflict, somewhat shad- 
owy, to say the least, the liberty of the prisoner be- 
comes a mere matter of speculation. His guilt or in- 
nocence, and the legitimacy of his offspring, may de- 
pend upon the question as to an extra drop of white 
blood flowing in the veins of the prisoner. The ques- 
tion of mixed race marriages remains in an extremely 
chaotic state. 
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ABSENCE — BIGAMY 


will sometimes justify a marriage where the party 
contracting the marriage has every reason to believe 
that the absent one is dead. To the inquiry however 
as to the length of time in which a husband or wife 
can contract marriage without committing bigamy, 
various answers are received from various States. In 
the majority, if the absence continues more than five 
years, there can be no criminal indictment. In some 
States the absence must continue over a period of 
seven years. In two States, Florida and New Hamp- 
shire, three years are enough to shield the parties, and 
in Pennsylvania two will suffice if there is a rumor 
that the absentee is dead; this rumor must however 
have beeu ‘on appearance well founded,” while in 
Michigan, Tennessee and Washington it must appear 
that the accused had “ good reason to believe’ the ab- 
sent one to be dead. The seven-year period of ab- 
sence has been adopted in Maine, Maryland, Massa- 
chusetts, Minnesota, Missouri, North Carolina, Ore- 
gon, Rhode Island, South Carolina, Vermout, Vir- 
ginia, West Virginia and Wiscouvsin. In Arkansas, 
Kansas and Mississippi the period of absence is limited 
to five years. In Arkansas, Kansas, Mississippi and 
Missouri, if the absentee remains continually out of 
the United States for five successive years, that fact 
will constitute a defense to the charge of bigamy; but 
if the missing one has been within the United States, 
the additional fact must be shown that no tidings or 
intelligence of such absentee has ever been received. 
Thus it will be seen with respect to absence that a 
second marriage, criminal in one part of the country, 
might not be punishable at all in another. A widow 
residing either in Florida, lowa or New Hampshire, 
after waiting three years without tidings of her absent 
husband, could safely marry without incurring the 
penalties of the bigamy statute. If however she hap- 
pened to be in Georgia or Maine or Indiana, or any 
State in which the five-year rule prevailed, a different 
result would arise. Some States are very liberal with 
respect to the law of bigamy where there had been a 
long absence before the second murriage, and it is de- 
clared that where the absent one was generally reputed 
or.believed to be dead, that fact in case of a second 
marriage would constitute a defense to a charge in 
case it turned out that the rumor of death was false. 
There is a distinction however in this class of cases, 
as to whether such second marriage, though not re- 
garded as criminal in the eye of the law, is ueverthe- 
less void. In Louisiana, after ten years’ absence with- 
out any news from the absentee, the husband or wife 
may marry and such second marriage will be in all re- 
spects valid. The absentee in case he turns out to be 
living, may upon his return marry again, but will not 
be restored to his prior marital rights. In Arkansas 
if the husband or wife goes out of the State and re- 
“mains absent therefrom five years without being 
known to be living, the husband or wife so abandoned 
is at liberty to marry, and such second marriage will 
be legal. In California, ldaho and Miinesota the seo- 
ond marriage is valid until it is annulled by a court of 
competent jurisdiction, and if no such proceedings are 
instituted, the second marriage will remain valid and 
binding. In lowaif the parties to the second mar- 
riage live together until the first husband or wife dies, 
from and after such death the subsequent marriage be- 
comes valid. 


REQUISITES OF VALID MARRIAGE. 


The most vital and important question is, what con- 
stitutes a valid marriage? Can parties marry them- 
selves, or must a third person perform the ceremony ? 
Are witnesses necessary, or can there be a valid mar- 
riage without witnesses? In eight States, Maine, 


Maryland, Massachusetts, North Carolina, Tennessee, 
Conuecticut, Delaware and Keutucky, parties are not 





=D 
allowed to marry themselves. In the five States first 
named the courts hold that the right of persons to 
marry themselves may be taken away by implication 
and without positive words in the statute. In the 
last three, the right is abolished by express provis- 
ions of law. In all of these eight States the ceremony 
must be performed by a third person, but the charac- 
ter of this third person is variously defined. In South 
Carolina there must be at least three witnesses to make 
the marriage valid. Maine is the only State in which 
a woman is authorized to officiate at a wedding as a 
celebrant. In Pennsylvania the marriage contract 
may be put in writing, signed by the parties and wit- 
nessed, precisely like a deed for a piece of land, and 
put on record in the same way. In New York, mar- 
riage is easy, divorce is difficult. ‘‘A man and woman,” 
says the Court of Appeals, “ without going before a 
minister or a magistrate, without the presence of any 
person as a witness, with no previous public notice 
given, with no form or ceremony, civil or religious, 
and with no record or written evidence of the act and 
merely by words of the present, may contract matri- 
mony.”’ 

It has been said that where a third person must offi- 
ciate at a wedding, the character of this third person 
varies in different States. In Maryland, down to 1886, 
no person could perform the ceremony except an or- 
dained minister of the Gospel. This rule seenis to pre- 
vail at the present time. In Massachusetts, residence 
within the State is necessary in order te qualify a min- 
ister to act. This rule is applicable also to Connecti- 
cut, perhaps to North Carolina, and the same is true 
as to Nevada. There are a large number of States 
however which recognize the right of a man anda 
woman to marry themselves, until that right is ex- 
pressly taken away by the Legislature, notwithstand- 
ing the fact that the statute may declare that a minis- 
ter, priest or inagistrate shall perform the ceremony. 
This is therule in Alabama, California, Georgia, Idaho, 
Illinois, Iowa, Michigan, Minnesota, Missouri, New 
York, North Dakota, Ohiv, Pennsylvania, South Da- 
kotaand South Carolina. In the remaining States and 
Territories the question has not been finally settled. 
The view that the right of individuals to marry them- 
selves exists till abrogated by express legislation, and 
that it is not and cannot be taken away by mere im- 
plication, has been adopted by the Supreme Court of 
the United States, and constitutes the rule in the Fed- 
eral courts. Thus it appears that while every State ex- 
cept South Carolina has prescribed a particular mode 
in which individuals may marry, ina large majority of 
thema man and a woman may marry without ceremony, 
civil or religious, and merely by words in the present 
tense. In the Territory of Arizona however the law pro- 
vides that no ceremony whatever is necessary to consti- 
tute avalid marriage. By an act passed on the 27th day 
of February, 1887, it was declared that all persons who 
had prior to that date lived together as husband and 
wife, and continued to do so for one year after the 
passage of the act or until one of the parties shall die, 
if death occurs before the expiration of one year, shall 
be considered as having been legally married. The 
children of such persons, or of persons living together 
but subsequently married, are legitimate. On the other 
hand, in the State of Massachusetts, where a clergy- 
man was married in the presence of his congregation, 
he himself officiating, it was declared that he in his 
official capacity could not officiate at his wedding 
where he appeared in his individual capacity as the 
groom, and therefore, although he had complied with 
the statute as to procuring a license, and all the details 
of the law, his marriage was absolutely void, though 
witnessed by a congregation of more than fifty per- 
sons. 

Thus it appears that in one part of the country a 
man and woman become husband and wife without 
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any ceremony, contract or agreement whatever, while 


in another part, a contract and agreement made in the 
presence of witnesses after the issuing of a license, did 
not constitute the parties husband and wife. Upon 
this fundamental and vital question as to what shall 
be deemed sufficient to constitute a marriage, it is rea- 
sonable to suppose that some conclusion might be 
reached among the States whereby a uniform standard 
may be provided. 
LICENSE. 


As to a marriage license or certificate, this is required 
in every State and Territory except Michigan, Mon- 
tana, New Jersey, New York, New Mexico, South 
Carolina and Wisconsin. In Delaware and Ohioa due 
publication of the banns may be substituted for a li- 
cense. Various penalties are prescribed in particular 
States where the celebrant acts without a license or 
the official improperly issues the license. 


CoNFLICT oF LAWS. 


The most serious and embarrassing of the difficulties 
arising from the conflict of jurisdiction with respect 
to the marital relations, grows out of the fact that a 
marriage valid in one locality may be absolutely void 
inanother. It is an elementary rule of private inter- 
national law, that a marriage valid where celebrated is 
valid everywhere. Indeed many of the States have in- 
corporated this fundamental principle in their stat- 
utes, the Legislature declaring the rule in so many 


words. Every State in the Union recognizes the doc- 
trine. But to this, as to every rule, there are excep- 
tions. Polygamy, bigamy or incest will invalidate a 


marriage which may have been regarded valid in the 
country or State of its origin. In other words, a mar- 
riage, valid where solemnized, is valid everywhere, 
except where bigamy or incest has been practiced. 
The scope of these exceptions however growing out of 
the conflicting laws, in half a hundred independent 
sovereignties, has well nigh destroyed this wholesome 
and primary axiom. What constitutes bigamy? What 
constitutes incest? Look to the particular law of the 
particular State for the answer. It will vary with the 
locality; and this variety is so inconsistent and con- 
fusing as to involve the subject in doubt and obscurity. 
Indeed it may be said that the endless complications 
and difficulties which have grown out of this intricate 
conflict of authority seriously threaten the institution 
of marriage. 

Bigamy may be committed in cases where the of- 
fender acts in perfect good faith. This condition 
arises when parties go from one State to another to se- 
cureadivorce. The defendant being absent, in many 
instances is served without the State by publication. 
These wni-lateral divorces are in most cases void as 
against the absentee, beyond the limits of the State 
granting the divorce, unless actual notice has been 
given such absentee, or he or she has appeared in the 
action. But in New York, Michigan, Wisconsin and 
& number of other States, it has been declared that a 
divorce obtained in one State by a plaintiff against a 
defendant who was not in the State where the divorce 
was obtained, and who never appeared in the action, 
is void as to such defendant, although the latter had 
actual notice of the suit, but refused to participate in 
itor submit to the jurisdiction by filing an appear- 
ance. A foreign judgmént becomes operative and 
binding only upon the persons over whom the court 
acquires jurisdiction. The courts of one State cannot 
acquire jurisdiction over the person of a party who re- 
sides in another, unless the defendant is served per- 
sonally with process within the State where the court 
is located, or submits to the jurisdiction by voluntarily 
appearing in the suit. Hence a judgment rendered in 


favor of a party plaintiff by a court which never had 
jurisdiction over a party defendant, is no judgment at 








all as to suc: defeudant, and has no binding force or 
validity. Tne Constitution of the United States, which 
authorizes full faith and credit to be given by one 
State to the judgments and decrees of another, be- 
comes operative only when a judgment is shown to 
nave been rendered by a court having jurisdiction to 
make it. It follows logically therefore that where a 
court has no jurisdiction over an absent defendant, 
the mere fact of knowledge or notice on the part of 
such absentee will not operate to confer jurisdiction. 
This rule may work a hardship in many cases, but it 
is not clear but that greater evils would arise were the 
rule otherwise. 


ComirTy. 


There is however another principle of international 
law which may be successfully invoked in some States 
in case of ex parte divorces, especially where both par- 
ties assumed that the divorce was valid, and acting 
upon this assumption married again in good faith. 
This principle inheres from the very nature of sover- 
eignty, whereby one State chooses to recognize the 
official acts or records of another upon grounds of 
comity. This doctrine in some States has been invoked 
successfully, where the absentee had actual notice of 
the divorce proceeding, and an opportunity to be 
heard. 

The courts however are careful to limit the exercise 
of this doctrine of comity, to cases where great injus- 
tice would result, in the absence of the rule. It may 
be observed however that actual notice to a'defendant 
does not necessarily imply an ‘‘ opportunity to be 
heard.” A plaintiff in order to rid himself of a wife 
leaves the place of his domicile, crosses the continent, 
acquires in six months a residence in California, and 
notifies his wife, residing in the New England or Mid- 
dle States, that the courts of California have been put 
in operation to dissolve their marriage. Physical in- 
firmity, pecuniary embarrassments, inability to secure 
evidence, or a number of causes may render it impos- 
sible for the defendant to interpose or establish a de- . 
fense to the action. There is no ‘‘ opportunity ” to be 
heard. If the cause of action arose thousands of miles 
from the place where the suit is to be tried, what “ op- 
portunity ” is afforded to secure evidence to establish 
facts which must be established by witnesses living in 
the locality whére the parties resided, and whose tes- 
timony is essential. The place of trial may, by reason 
of its very remoteness, defeat the ‘‘ opportunity ” to 
make a defense, and cut off the right to be heard. 

There are many instauces however where foreigu 
divorces are obtained against absent defendants who 
had absolutely no knowledge of the fact. When it is 
known that such a divorce has been procured it is fre- 
quently assumed that the marriage is dissolved, and 
acting on this belief, the parties subsequently wed. 
The second marriage, though valid where solemuized, 
is void in every other State, where the courts refuse 
to recognize the ex parte divorce. Inconsistent as it 
may appear, the fact remains that a party may be 
guilty of bigamy, even where the first marriage has 
been dissolved by a valid judgment of divorce. Ordi- 
narily as has been observed, bigamy results because a 
party supposed his marital relations had been termi- 
nated by a decree which turns out to be void for want 
of jurisdiction. In Maryland however, although the 
judgment of divorce is valid and binding on both par- 
ties, and the marriage has been dissolved, yet if the 
guilty party marries contrary to the prohibition con- 
tained in that decree, the law declares the act bigamy. 
In some States, such'second marriage, though techni- 
cally not criminal, is nevertheless declared to be 
void. Thus a marriage, valid where solemnized, if en- 
tered into by a divorced person, or by one who has se- 
cured a uni-lateral divorce, may be void elsewhere. 

The same result follows where the marriage is in 
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cestuous. But the law of incest has been extended in 
various. States so as to embrace relationships existing 
by virtue of ties of affinity, as well as consanguinity, 
and has extended the operation of the statute, so that 
what would be incest in one State would not be so re- 
garded in another. In New York and some other 
States the law of incest embraces only lineal ancestors 
and descendants, and extends among collaterals no 
farther than brothers and sisters of half as well as of 
full blood. The statutes of this State forbid marriage 
between parents and children, including grandparents 
and grandchildren of every degree, ascending and de- 
scending, and between brothers and sisters of the half 
as well as of the whole blood. Here then marriage 
between cousins, nephews and nieces, uncle and niece, 
or relatives created by ties of affinity, would be legal, 
not coming within the prohibition of the statute. 
Cousins may wed in New York, and their marriage 
will be valid. There are at least sixteen States, as 
noted above, in which if cousins attempted to espouse, 
they would be guilty of incest, and the marriage would 
be void. In some States also marriages between step- 
parents and step-children, sons-in-law, and daughters- 
in-law, are declared to be criminal and absolutely void. 
The State of Rhode Island however exercising the lib- 
eral and tolerant spirit of its distinguished founder, 
declares expressly that Jews may contract valid mar- 
riages, though related, so long as such marriages are 
within the degrees allowed by their religion. It will 
readily appear how these varying rules of wedlock may 
give rise to very serious questions, in view of the legal 
principles, first, that a marriage valid where solemn- 
ized, is valid every where; and second, that every State 
has power to adjudge the status of its own citizens. 
Especial difficulties would present themselves, where 
citizens of one State, cousins, for example, being for- 
bidden to wed, choose to go into another jurisdiction 
where such kinship constitutes no bar to wedlock, and 
there contract marriage. They have gone away from 
their place of domicile for the purpose of evading its 
laws. In some States these statutes with regard to 
forbidden marriages are prohibitory only. In others 
they declare expressly that where the citizen goes into 
another State for the purpose of evading the law gov- 
erning his domicile, such evasion is of itself criminal. 
The validity of these prohibitory statutes, in view of 
the provisions of the Federal Constitution which 
guarantees to the citizens of each State “all privileges 
and immunities of citizens in the several States” re- 
mains to be determined. To what extent can a sov- 
ereign State declare that one of its citizens, who is like- 
wise a citizen of the United States, shall uot enter an 
adjoining State to secure the benefit of its laws? 


MARRIAGE OF DivorRcED PARTIES. 


The conflict of authority among the States becomes 
even more conspicuous when we consider the right of 
divorced persons to marry, when forbidden to do so, 
by a decree of divorce where the court had jurisdiction 
over both the parties and the subject-matter. The 
idea prevails to some extent that when a guilty party 
has been divorced, society should inflict a double pun- 
ishment. First, he must pay alimony during the life 
of the iunocent party; second he must be forbidden to 
marry again. This prohibition has been resorted to in 
a number of States. In some it continues during the 
life of the innocent party; in others it extends only 
over a certain period, while in some instances the 
courts are authorized, under certain circumstances, to 
come to the relief of the defendant and modify its 
judgment so as to permit marriage. In view of the 


well-settled principle that no State can extend stat- 
utes of this nature so as to operate beyond its own 
borders, these prohibitions remain practically a dead 
letter so long as there are States which do not forbid 
divorced persons from marrying. The prohibition 





embraced within a judgment rendered in New York, 
may be successfully evaded by a defendant who 
chooses to wed in a State where the probibition is no 
bar to such marriage. The party may return to New 
York, and not having married within its borders, he 
cannot be said to have committed bigamy. Whatever 
punishment the courts may have power to inflict for 
the disregard of its decrees, the second marriage ig 
valid. If however the prohibition is violated in New 
York, the second marriage will be void. But there are 
at least eleven States which have made special provis., 
ions prohibiting a guilty divorced person to remarry, 
namely, Alabama, Indiana, Kansas, Maine, Maryland, 
Massachusetts, Missouri, New York, Pennsylvania, 
Vermont and Virginiu. In some of these the future 
marital rights of the purties are lodged with the court 
granting the divorce. In Alabama the court directs 
whether the guilty party shall marry again. In In. 
diana if the divorce has been procured by publication 
against a non-resident, the person procuring it shal 
not marry again within two years. In Kansas neither 
party shall marry within six months after the grant- 
ing of the divorce, nor while an appeal from the judg- 
ment of divorce is pending. Violation of this prohibi- 
tion constitutes bigamy. In Maine, the innocent party 
shall not marry within two years after final decree, 
without leave of the court, but the guilty party shall 
not marry within two years, nor afterward without 
leave of the court. In Maryland, the court may decree 
that the guilty party shall not marry during the life 
of the innocent party, and a violation of the prohibi- 
tion constitutes bigamy. In Massachusetts an innocent 
party may marry at once, but the guilty party not un- 
til after two years. In Missouri, a guilty party is for- 
bidden to marry for five years, unless the disability 
is removed by the court. In New York a guilty party 
shall not marry during the life of the innocent party, 
unless after five years, and after remarriage of the in- 
nocent party, upon showing uniformly good conduct 
during that period the court granting the divorce 
modifies the decree giving leave to marry. A violation 
of this rule renders the second marriage void. In 
Pennsylvania the guilty party cannot marry the per- 
son with whom the crime was committed until after 
death of-innocent party. In Vermont, a guilty party 
cannot marry, except the party from whom the divorce 
was obtained, until three years after decree, unless the 
innocent party does within that time. Vivlation of 
this rule is punishable by imprisonment, not less than 
one nor more than five years. In Virginia, the court 
may in its discretion restrain the guilty party from 
marrying again. 

In the midst of these complications what comfort is 
to be derived by appealing to the provision of the 
United States Constitution, which declares that full 
faith and credit shall be given in each State to the 
public acts, records and judicial proceedings of every 
other State? The position of the guilty person 4i- 
vorced by the law of a State which forbids him again 
to marry, and who marries in another State, in viola- 
tion of the judgment which prohibits him, cannot 
plead in his defense the judgment which he has vio- 
lated, and ask the court to give it full faith and credit. 
lf the divorce was obtained in Maine in favor of the 
wife for the husband’s guilt, the judgment would for- 
bid him to marry without leave of the court. If the 
husband should leave Maine and come into New York, 
and marry in violation of the Maine judgment, it 
would be disastrous for him to plead the Maine judg- 
ment and ask the court to give full faith and credit to 
its terms and provisions. If however the divorce 
against him was obtained in Pennsylvania, where 
there is no objection to bis contracting a second mar- 
riage (provided he does not marry his paramour), and 
comes to New York to contract a second marriage, he 
violates not the law of Pennsylvania, nor the judgment 








rho 


ver 


vis-. 


ry, 


‘ia, 
ure 
art 
cta 
In. 
on 
al) 
net 
nt- 
dg- 
ibi- 








THE ALBANY LAW JOURNAL. 373 














of its court, but transgresses the law of New York. 
See “ Geography of Marriage,” at page 110. 


ReEcrPprRocaL Divorce Laws. 


The bigamy statutes, in many States, provide that 
where bigamy is charged the accused must show that 
the second marriage was not in violation of the decree 
dissolving the first. This rule prevails in Alabama, 
Kentucky, Missouri and Kansas. If therefore a guilty 
party, divorced in New York, should marry in Kansas, 
and should there be indicted for bigamy, he must plead 
in his defense the New York divorce. But the law of 
Kansas declares that where the accused relies upon a 
divorce as a defense, it must appear, not only that the 
divorce was absolute, but that the accused was not 
thereby prohibited from marrying again; or if so pro- 
hibited, that the limitation of such prohibition has ex- 
pired. 

Thus it will be seen that while a State cannot en- 
force the prohibition against temarriage beyond its 
borders, any other State may give force to it by a re- 
ciprocal statute, declaring that one so prohibited who 
marries within its jurisdiction is guilty of bigamy, if 
such prohibition exists in the judgment dissolving the 
first marriage. Such reciprocity, as has been shown, 
exists in a number of States. The question as to the 
wisdom of such reciprocal statutes remains. In some 
localities it is deemed unwise to erect these barriers, 
and the suggestion of their becoming universally recog- 
nized arouses vigorous opposition and disapproval. 
Enough however has been shown to reveal the uncer- 
tainty and lack of harmony which prevails. 

Wm. L. SNYDER. 

New York, 5 BEEKMAN ST. 


LIBEL—PUBLICATION—LETTER COPIED BY 
CLERK — LETTER ADDRESSED TO PART- 
NERSHIP FIRM — PRIVILEGE. 


ENGLISH COURT OF APPEAL, DEC. 19, 1890. 


PULLMAN V. WALTER Hit & Co., LIMITED. 


An alleged libel was contained in a letter respecting the plain- 
tiffs, two of the members of a partnership, written on be- 
half of the defendants, a limited company, and sent by 
post in an envelope addressed to the firm. The writer did 
not know that there were other partners in the firm. The 
letter was dictated by the managing director of the de- 
fendants to a clerk, who took down the words in short- 
hand and then wrote them out in full by means of a type- 
writing machine. The letter thus written was copied by 
an office-boy in a copying press. When it reached its 
destination, it was in the ordinary course of business 
opened by a clerk of the firm, and was read by two other 
clerks. Held, that the letter must be taken to have been 
published both to the plaintiffs’ clerks and the defend- 
ants’ clerks, and that neither occasion was privileged. 


OTION by the plaintiffs fora new trial. At the 
trial before Day, J., witha jury, it appeared that 

the plaintiffs were members of a partnership firm of 
R. & J. Pullman, in which there were three other part- 
hers. The place of business of the firm was No. 17 
Greek street, Soho. The plaintiffs were the owners of 
some property in the Borough road, which they had 
Contracted in 1887 to sell to Messrs. Day & Martin. 
The plaintiffs remained in possession of the property 
for some time, and agreed to let a hoarding, which was 
erected upon the property, atarent to the defendants, 
who were advertising agents, for the display of adver- 
tisements. In 1889 a dispute arose between the plain- 
tiffsand Day & Martin, who were building upon the 
land, as to which of the two were entitled to the rent 
of the hoarding; and on September 14, 1889, the de- 





fendants, after some prior correspondence, wrote the 
following letter: 


** Messrs. PULLMAN & Co., 17 Greek street, Soho. Re 
Boro’ Road: 

‘*DEAR Srrs.— We must call your serious attention 
to this matter. The builders state distinctly that you 
had no right to this money whatever; consequently it 
has been obtained from us under false pretenses. We 
await your reply by return of post. 

‘Yours faithfully, 
“ (Signed) WALTER Htuu & Co., LIMITED.” 


This letter was dictated by the defendants’ managing 
director to a shorthand clerk, who transcribed it by 
a type-writing machine. This type-written letter was 
then signed by the managing director, and having 
been press-copied by an office-boy, was sent by post in 
an envelope addressed to Messrs. Pullman & Co., 17 
Greek street, Soho. The defendants did not know 
that there were any others partners in the firm besides 
the plaintiffs. The letter was opened by a clerk of the 
firm in the ordinary course of business, and was read 
by two other clerks. The plaintiffs brought this action 
for libel. The defendants contended that there was 
no publication, and that if there were the occasion was 
privileged. The learned judge held that there was no 
publication, that the occasion was privileged, and that 
there was no evidence of malice. He therefore non- 
suited the plaintiffs. 


Lockwood, Q. C., and Oswald, for plaintiffs. 
Murphy, Q. C., and R. M. Bray, for defendants. 


Lorp EsHer, M. R. Two points were decided by 
the learned judge: (1) That there had been no publi- 
cation of the letter which is alleged to be a libel: (2) 
that if there had been publication, the occasion was 
privileged. The question whether the letter is or is 
not alibel is for the jury, if it is capable of being con- 
sidered an imputation on the character of the plain- 
tiffs. If there is a new trial it will be open to the jury 
to consider whether there is a libel, and what the 
damages are. The learned judge withdrew the case 
from the jury. 

The first question is, whether, assuming the letter to 
contain defamatory matter, there has been a publica- 
tion of it. What is the meaning of * publication?” 
The making known the defamatory matter after it has 
been written to some person other than the person of 
whom it is written. If the statement is sent straight 
to the person of whom it is written, there is no publi- 
cation of it; for you cannot publish a libel of 2 man to 
himself. If there was no publication, the question 
whether the occasion was privileged does not arise. 
Ifa letter is not communicated to any one but the 
person to whom it is written, there is no publication 
of it. And if the writer of a letter locks it up in his 
own desk, and a thief comes and breaks open the desk 
and takes away the letter and makes its contents 
known, I should say that would not be a publication. 
If the writer of a letter shows it to his own clerk in 
order that the clerk may copy it for him, is that a pub- 
lication of the letter? Certainly it is showing it to a 
third person; the writer cannot say to the person to 
whom the letter is addressed, ** I have shown it to you 
and to no one else.” I cannot therefore feel any doubt 
thatif the writer of a letter shows it to any person 
other than the person to whom it is written, he pub- 
lishes it. If he wishes not to publish it, he must, so 
far as he possibly can, keep it to himself, or he must 
send it himself straight to the person to whom it is 
written. There was therefore in this case a publica- 
tion to the type-writer. 

Then arises the question of privilege, and that is, 
whether the occasion on which the letter was published 
was a privileged occasion. An occasion is privileged 
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when the person who makes the communication has a 
moral duty to make it to the person to whom he does 
make it, and the person who receives it has an interest 
in hearing it. Both these conditions must exist in or- 
der that the occasion may be privileged. An ordinary 
instance of a privileged occasion is in the giving a 
character of a servant. It is not the legal duty of the 
master to give a character to the servant, but it is his 
moral duty to do so; and the person who receives the 
character has an interest in having it. Therefore the 
occasion is privileged, because the one person has a 
duty and the other has an interest. The privilege ex- 
ists as against the person who is libelled; it is not a 
question of privilege as between the person who makes 
and the person who receives the communication; the 
privilege is as against the person who is libelled. Can 
the communication of the libel by the defendants in 
the present case to the type-writer be brought within 
the rule of privilege as against the plaintiffs — the per- 
sons libelled? What interest had the type-writer in 
hearing or seeing the communication? Clearly she 
had none. Therefore the case does not fall within the 
rule. 

Then again, as to the publication at the other end—I 
mean when the letter was delivered. The letter was 
not directed to the plaintiffs in their individual capac- 
ity; it was directed to a firm of which they were mem- 
bers. The senders of the letter no doubt believed that 
it would go to the plaintiffs; but it was directed to a 
firm. When the letter arrived it was opened by a 
clerk in the employment of the plaintiffs’ firm, and 
was seen by three of the clerks in their office. If the 
letter had been directed to the plaintiffs in their pri- 
vate capacity, in all probability it would not have been 
opened by aclerk. But mercantile firms and large 
tradesmen generally depute some clerk to open busi- 
ness letters addressed to them. The sender of the let- 
ter had put it out of his own control, and he had di- 
rected it in such a manner that it might possibly be 
opened bya clerk of the firm to whichit was ad- 
dressed. I agree that under such circumstances there 
was a publication of the letter by the sender of it, 
and in this case also the occasion was not privileged 
for the same reasons as in the former case. There were 
therefore two publications of the letter, and neither 
of them was privileged. And there being no privilege 
no evidence of express malice was required; the pub- 
lication of itself implied malice. I think the learned 
judge was misled. I do not think that the necessities 
or the luxuries of business can alter the law of Eng- 
land. If a merchant wishes to write a letter contain- 
ing defamatory matter, and to keep a copy of the let- 
ler, he had better make the copy himself. If a com- 
pany have deputed a person to write a letter contain- 
ing libellous matter on their behalf, they will be liable 
for his acts. He ought to write such a letter himself, 
and to copy it himself, and if he copies it into a book, 
he ought to keep the book in his own custody. 

I think there ought to be a new trial. 


Lopes, L. J. I also am of opinion that there should 
be a new trial. The first question is whether there has 
been any publication of the alleged libel. What is 
meant by publication? The communication of the de- 
famatory matter toa third person. Here a communi- 
cation was made by the defendants’ managing di- 
rector to the type-writer. Moreover the letter was 
directed to the plaintiffs’ firm, and was opened by one 
of their clerks. The sender might have written *‘ Pri- 
vate’’ outside it, in order to prevent its being opened 
by aclerk. The defendants placed the letter out of 
their own control, and took no means {to prevent its 
being opened by the plaintiffs’ clerks. In my opinion 
therefore there was a publication of the letter, not only 
to the type-writer, but also to the clerks of the plain- 
tiffs’ firm. Assuming then that there was publication, 





the question next arises, whether the occasion wag 
privileged. A confusion is often made between a 
privileged communication and a privileged occasion. 
It is for the jury to say whether a commuuication wag 
privileged; but the question whether an occasion wag 
privileged is for the judge, and t hat question only 
arises when there has been publication to a third party, 
If the judge holds that the occasion was privileged, 
there is an end of the plaintiffs’ case, unless express 
malice is proved. -Was the voluntary placing of the 
letter in the hands of the type-writer a privileged oc. 
casion? The rule, I think, is this—that when the cir- 
cumstances are such as to cast on the defendant the 
duty of making the communication ‘to a third party, 
the occasion is-privileged. So again, when he has an 
interest in making the communication to the third 
person, and the third person has a corresponding inter- 
est in receiving it. It is impossible to say that in the 
present case either of those doctrines applies. What 
duty had the defendauts to make the communication 
to the type-writer? What interest had the defend- 
ants in making the communication to the ty pe-writer, 
and what interest had the type-writer in receiving it? 
Clearly the defendants had neither duty nor interest, 
nor had the type-writer any interest. Every ground 
of defense therefore fails. It is said that our decision 
will cause great inconvenience in merchants’ offices 
and will work great hardship. It is said that business 
cannot be carried on, if merchants may not employ 
their clerks to write letters for them in the ordinary 
course of business. I think the answer to this is very 
simple. I have never yet heard that it isin the usua 
course of a merchant’s business to write letters con- 
taining defamatory statements. If a merchant has oc- 
casion to write such a letter he must write it himself, 
and make a copy of it himself, or he must take the 
consequences. 


Kay, L. J. It seems to me that this is one of the 
simplest cases possible, though the ingenuity of coun- 
sel has raised difficulties about it. As I understand it, 
the simple proposition of law is this: If A. writes de- 
famatory matter concerning B., and sends it straight 
to him, no privilege is needed. But if A. writes to B. 
defamatory matter concerning C., then be needs privi- 
lege to protect him from liability for the libel. In the 
present case the letter was written to the persons con- 
cerning whom the statement was made; but the mo- 
ment the letter was communicated to another person, 
that publication would constitute a libel, unless it was 
protected by some privilege. It is plain that in the 
present case no such privilege existed. The composer 
of the letter dictated it to a type-writer, and handed 
it toa boy tocopy. I cannot conceive that there was 
any privilege between the managing director and the 
type-writer or the boy. It is said that from the neces- 
sity of the case letters written on behalf of a joint- 
stock company must be written by some agent, and 
that it is the ordinary course of business to communi- 
cate letters so written to another person in order that 
they may be copied, and by reason of this ordinary 
course of business it is said that the communication of 
the letter to the type-writer and to the boy who made 
the copy was made on a privileged occasion. I have 
never heard of any authority for such a proposition. 
The consequence of such an alteration in the law of 
libel would be this—that any merchant or any solicitor 
who desired to write a libel concerning any person 
would be privileged to communicate the libel to any 
agent he pleased, if it was in the ordinary course of 
his business. That would be an extraordinary altera- 
tion of the law, and it would enable people to defame 
others to an alarming extent. None of the cages cited 
come up to what has been contended, or anywhere 
pear it. 

Order for new trial. 
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CONSTITUTION. AL LA W—INTER-STATE COM- 
MERCE—LICENSE—TUGS. 


ILLINOIS SUPREME COURT, JAN. 22, 1891. 


HARMON V. CITy OF CHICAGO. 

Tug-boats employed in towing vessels engaged in inter-State 
commerce into and through the harbor of Chicago and 
along the Chicago river, thereby assisting such vessels to 
begin and end their voyages to other States, are engaged 
in inter-State commerce, anda city ordinance prohibit- 
ing the use of such tug-boats except under license from 
the city, is an unconstitutional interference with inter- 
State commerce. 


RROR to Circuit Court, Cook county. Assumpsit 
by William Harmon against the city of Chicago to 
recover money paid by plaintiff to defendant, on com- 
pulsion and under protest, for tug-boat licenses. The 
case was tried on the following agreed statement of 
facts: 

“Tt is hereby stipulated and agreed that for the pur- 
pose of determining the right of the defendant to re- 
quire of the plaintiff a license and impose and collect 
a fine-or license fee therefor, under the ordinance of 
the said defendant, hereinafter set forth, the follow- 
ing are the ultimate facts under which the said license 
was required, and the fine or license fee imposed and 
collected, viz.: That on the 26th day of September, 
1888, the said plaintiff was the owner and manager of 
the following steam-tugs, viz.: 7’om Brown, F. S. But- 
ler, J. H. Hackley, C. W. Parker, Bob Teed, A. B. 
Ward, W. H. Wolf, Crawford, C. B. McClellan, Mary 
McLane, Success and Wahbun. That said tugs, and 
each of them, were of twenty tons burden and up- 
wards, and were on the said date, and for a long time 
prior thereto had been, enrolled and licensed for the 
coasting trade, in pursuance of and under the provis- 
ions of ‘ title 50’ of the Revised Statutes of the United 
States, to which reference is hereby made, and which 
are made a part hereof; that prior to the date afore- 
said, and on the 5th day of March, 1883, the common 
council of the said city of Chicago, acting under the 
power supposed to be vested in it by chapter 24 of the 
Revised Statutes of the State of Illinois, and under 
which the said city was at said time incorporated, 
passed and enacted an ordinance regulating the navi- 
gation of steam-tugs and other vessels on the Chicago 
river aud Lake Michigan and the waters tributary 
thereto, requiring that the owner thereof take out a 
license therefor, and imposing upon him a fine or pen- 
alty for failing so to do, which said ordinance is in the 
words and figures following: ‘ Be it ordained by the 
city council of the city of Chicago: Section 1. No per- 
son or persons shall keep, use or let for hire any tug or 
steam-barge or tow-boat for towing vessels or craft in 
the Chicago river, its branches or slips connecting 
therewith, or in and about the harbor of the city of 
Chicago, without first obtaining a license therefor in 
the manner and way hereinafter mentioned. Sec. 2. All 
applications for such license shall be made‘to the mayor, 
and upon the payment of twenty-five dollars ($25) to 
the city collector a license shall be issued for the pe- 
riod of one year by the city clerk for such tug or steam- 
barge or tow-boat; and it shall be the duty of the city 
clerk to keep a register of the name of the person to 
whom such license is granted or transferred, the day 
when issued or transferred, the number of the license, 
and the name and description of the tug so licensed. 
Sec. 3. Every tug or steam-barge or tow-boat shall have 
the number of the license and the name of the owner 
marked on both sides of auch tug or steam-barge or 
tow-boat, in plain legible figures and letters. Sec. 4. 
Any individual or person violating any provision of 
this ordinance shall be subject to a fine of not less than 
five dollars ($5) nor more than fifty dollars ($50) for 








each offense. Sec. 5. This ordinance shall be in force 
from and after its passage.’ That said steam-tugs were 
enrolled and licensed in the manner and for the pur- 
pose aforesaid by the United States authorities in and 
at the northern district of Illinois, in which the said 
defendant, the said city jof Chicago, is situated, and 
were, on the 26th day of September, 1888, and for a 
long time prior thereto had been, engaged in the coast- 
ing and foreign trade, and in commerce and naviga- 
tion, namely, in towing vessels engaged in inter-State 
commerce into and out of the Chicago river and har- 
bor from and to said Lake Michigan, and in pursuance 
of the conduct of the said trade were navigating the 
said Chicago river and the waters of Lake Michigan 
and the tributaries thereto; which said river is, from 
time to time, deepened for navigation purposes by 
dredging, under the direction and at the expense of 
said city of Chicago. That on the said day the said 
city collector of the said city of Chicago, the defend- 
ant herein, notified the said plaintiff to apply for and 
take out a license in pursuance of the requirements of 
the said ordinance for each of said steam-tugs, and to 
pay therefor the sum of $25 for each of the said tugs, 
or the sum of $300 in the aggregate. That the said 
plaintiff thereupon notified the said collector that the 
said steam-tugs, and each of them, were licensed for 
the coasting trade, in pursuance of and in accordance 
with the requirements of the laws of the said United 
States, and were engaged in said trade on the said Chi- 
cago river and said Lake Michigan and the waters 
tributary thereto, in the manner as aforesaid; and 
thereupon claimed to the said collector that the said 
ordinance was invalid, and that the said city of Chi- 
cago had no power or authority to require the said 
plaintiff to take out a license in pursuance of the re- 
quirements of the said ordinance, or to pay the said 
fee of $25 for each of the said steam-tugs, and there- 
upon refused to take out the said license orto pay the 
said fee; whereupon the said collector of the said de- 
fendant caused the said plaintiff to be arrested upon a 
warrant issued for that purpose; and that, while the 
said plaintiff was under arrest, he paid the said license 
fee, under protest, and took out the license as required 
by the said ordinance and as demanded of him by the 
said collector, which said license was thereupon issued 
tohim. That the amount of the fees so as aforesaid 
paid to the said collector for the said defendant was 
the sum of $300. That the said sum was paid by the 
said collector into the treasury of the said defendant, 
the said city of Chicago; and that the questions which 
arise on the foregoing state of facts are as follows, viz. : 
(1) Whether or not the said defendant can require the 
plaintiff to take out the license and collect therefor the 
fees provided for in the ordinance aforesaid. (2) 
Whether there was vested in the defendant the power 
to require of the plaintiff the license and fee provided 
for in the ordinance aforesaid, and in the manner 
shown by the foregoing state of facts. (3) Whether the 
said ordinance, under which said license was required, 
and the said fee was imposed and collected, is legal and 
binding upon the plaintiff. (4) Whether the plaintiff 
is not entitled to judgment for the amount of fees so 
paid by him as aforesaid. And plaintiff thereupon 
further introduced in evidence an ordinance of the 
city council of the city of Chicago in the words and 
figures following, viz.: ‘Chapter 1. Section 1. The 
inhabitants of all that district of country in the county 
of Cook aud State of Illinois contained within the lim- 
its and boundaries hereinafter prescribed shall be a 
body politic under the name and style of the 
‘City of Chicago,’ and by that name sue and besued, 
complaln and defend, in any court; make and use a 
common seal, and alter it at pleasure; and take and 
hold, purchase, lease and convey such real and per- 
sonal or mixed estate as the purposes of the corpora- 
tion may require, within or without the limits afore- 











376 


THE ALBANY LAW JOURNAL. 








said. Sec. 2. The corporate limits and jurisdiction of 
the city of Chicago shall embrace and include within 
the same all of township thirty-nine north, range four- 
teen east of the third principal meridian, and all of 
sections thirty-one, thirty-two, thirty-three and frac- 
tional section thirty-four, in township forty north, 
range fourteen east of the third principal meridian, 
togetber with so much of the waters and bed of Lake 
Michigan as lies within one mile of the shore thereof 
and east of the territory aforesaid. Sec. 3. All that 
portion of the aforesaid territory lying north of the 
center of the main Chicago river and east of the cen- 
ter of the north branch of said river shall constitute 
the north division of said city; all that portion of the 
aforesaid territory lying south of the center of the 
muin Chicago river and south and east of the center of 
the south branch of said river of the Illinois and Mich- 
igan canal shall constitute the south division of said 
city; and all that portion of the aforesaid territory 
lying west of the centerof the north and south 
branches of said river and of the Illinois and Michi- 
gan canal shall constitute the west division of said 
city.’”’ 

The plaintiff submitted to the court five written 
propositions to be held as law in the decision of the 
case, all sustaining theinvalidity of the ordinance of 
March, 1883, and holding that the city had no right to 
exact the license; but the court refused to hold them 
as the law of the case, and marked them ‘“ Refused,” 
to which plaintiff excepted. Defendant obtained judg- 
ment, which was affirmed by the Appellate Court. 
Plaintiff brings error. 


Schuyler & Kremer, for plaintiff in error. 


Jonas Hutchinson and M. W. Robinson, for defend- 
ant in error. 


MaGrupver, J. This is an action of asswmpsit, 
brought in the Circuit Court of Cook county by appel- 
lant, Harmon, against the appellee, the city of Chicago. 
The declaration contains the common counts ouly. 
The account sued upon is for money paid by the plain- 
tiff below, Harmon, as the owner and manager of 
twelve steam-tugs, under protest, and while under ar- 
rest at the instance of the city of Chicago, the defend- 
ant below, for ali or li to keep, use or let 
for hire the said steam-tugs in the Chicago river and 
in the harbor of Chicago. The case was tried before 
the court without a jury, by agreement, upon an 
agreed statement of facts, resulting in finding and 
judgment for defendant, which judgment has been 
affirmed by the Appellate Court, and is brought here for 
review by appeal and upon certificate of importance. 
The agreed state of facts upon which the case was 
tried, and a city ordinance, which was introduced in 
evidence by the plaintiff, are set out in the statement 
which precedes this opinion. 

The question presented by the record is whether the 
ordinance of the city of Chicago, adopted on March 5, 
1883, which requires that *‘ no person or persons shall 
keep, use or let for hire any tug or steam-barge or tow- 
boat fur towing vessels or craft in the Chicago river, 
its branches or slips connecting therewith, or in and 
about the harbor of the city of Chicago, without ob- 
taining a license therefor in the manner and way 
therein mentioned, is valid or not. The appellant 
claims that the ordinance in question amounts to a 
regulation of commerce, and violates the Constitution 
of the United States, which provides that ** Congress 
chall have power to regulate commerce with foreign 
nations and among the several States and with the 
Indian tribes.”’ U.S. Const., art. 1, § 8, par. 3. Ap- 
pellee contends that the enforcement of tbe ordinance 
is merely the exercise of a police power, which has not 
been surrendered to the general government, but has 
been reserved to the States. The distinction between 











that which constitutes an interference with commerce 
and that which is a mere police regulation has engaged 
the attention and enlisted the thought of some of the 
greatest jurists who have sat upon the supreme bench 
of the nation. We shall not presume to enter upon a 
discussion of the subject, but will content ourselves 
with followiag such of the decisions of the Federal Su. 
preme Court as seem to us to apply to the facts of the 
present case. In Sinnot v. Davenport, 22 How. 227, the 
facts were as follows: In 1854 the Legislature of Ala. 
bama passed an act requiring each owner of a steam. 
boat navigating the waters of that State before such 
boat should leave the port of Mobile to sign, swear to 
and file with the probate judge, to be by him recorded, 
a’written statement, setting forth the name of the 
boat, the name, residence and interest of the owner, 
and a new statement of like facts in case of a sale of 
the boat. The act also provided that, if any such 
owner should navigate any of the waters of the State 
with such boat without filing the statement thus re- 
quired, he should forfeit $500, to be recovered by the 
commissioners of pilotuge of the bay of Mobile, either 
by suit against the owner or by attachment against the 
boat. A steamboat engaged in navigation and com- 
merce between New Orleaus, in Louisiana, and Mont- 
gomery and Wetumpka, in Alabama, which touched 
ouly at Mobile in her trade between said ports, and 
which had been enrolled and licensed under the act of 
Congress of February 18, 1793, in relation to the en- 
rollment and license of vessels engaged in the coasting 
trade, was seized and detained under said act of the 
Legislature of Alabama, and judgment was rendered 
against her for the penalty of $500. This judgment was 
affirmed by the Supreme Court of Alabama, and the 
judgment of affirmance was taken by writ of error to 
the Supreme Court of the United States, where it was 
reversed. The latter court beld, upon the foregoing 
facts, that vessels licensed under the act of Congress of 
1793 had full authority to carry on the coasting trade; 
that said act specified certain conditions, upon com- 
pliance with which license would be granted to the 
owners of vessels; that the Alabamaact imposed other 
and additional conditions to the privilege of carrying 
on the trade; that there was thus adirect conflict be- 
tween the act of the State and the act of Congress regu- 
lating the trade; that Congress had legislated upon the 
very subject which the State had undertaken to regu- 
late; that the law of Congress, upon this state of facts, 
was supreme, and the State law must give way; thata 
State law, even when enacted in the exercise of the 
police power reserved to the States, must yield to an 
act of Congress upon the same subject, which is in con- 
flict with the State law, and which has been passed by 
Cougress in the exercise of a clear power under the 
Constitution; that the Alabama law was in conflict 
with the foregoing provision of the Constitution, and 
with the act of Congress upon the same subject, and 
was therefore void. In the case at bar the stipulation 
of the parties as to the facts admits that the tug-boats 
were enrolled and licensed to carry on the coasting 
trade by the United States authorities in the northern 
district of Illinois, in which Chicago is situated, under 
the act of 1793, before the license was demanded under 
the ordinance by the city authorities. This ordinance 
was passed in pursuance of the act of Illinois in rela- 
tion to cities and villages, by which the city of Chicago 
and other cities organized under the act were clothed 
with the power “to control and regulate the anchor- 
age, moorage and landing of all water-craft and their 
cargoes within the jurisdiction of the corporation; to 
license, regulate and prohibit wharfing-bouats, tugs and 
other boats used about the harbor, or within said ju- 
risdiction; and to make regulations in regard to the 
use of harbors, towing of vessels, opening and passing 
of bridges.’’ Rev. Stat. Ill., chap. 24, art. 5, § 1, pars. 





34, 35, 38. We are aware that the enrollment and licens- 
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ing of the tug-boats under the laws of the United 
States would not, of itself, exclude the State, or the 
city of Chicago acting under the authority of the State, 
from exacting the license named in the ordinance, if 
the exaction of such license is not embraced within or 
a part of that regulation of inter-State commerce 
which is intrusted to Congress by the Constitution, 
and which Congress has provided for by legislation. 
The fact that the boats of a ferry company plying be- 
tween East St. Louis, in [linois, and St. Louis,fin Mis- 
souri, had been enrolled and licensed under the laws 
of the United States was held to be no protection 
against the éxaction of a license by the city of East St. 
Louis; but this was upon the ground that the power to 
establish and regulate ferries did not belong to Con- 
gress under the power to regulate commerce (Ferry Co. 
y. East St. Louis, 107 U. 8. 365; 102 Ill. 560), and, if it 
did, that Congress had never theretofore exercised the 
right to establish ferries, but had left it to the States 
todoso. 11 Am. & Eng. Enc. Law, pp. 541, 542, and 
note 3. But the enrollment and licensing of the tug- 
boats under the Federal law will be a very material 
cousideration if it shall appear that the business done 
by the tug-boats is a part of the business of carrying 
on iater-State commerce. It is also manifest that the 
exaction of the license fee, named in the ordinance of 
the city of Chicago, if such exaction be an attempt to 
regulate inter-State commerce, is as much in conflict 
with the act of Congress of 1793 as was the Alabama 
law above referred to. The second section of the or- 
dinance provides that the application for the license 
shall be made to the mayor; that the license fee of $25 
shall be paid to the city collector; that the license sball 
be issued for one year tu the tug or steam-barge or 
tow-boat by the city clerk; that the city clerk shall 
keep a register of the name of the licensee, the date of 
issuance, and number of the license, and the name 
and description of the tug licensed. The third section 
requires the number of the license and the name of 
the owner to be marked on both sides of thetug. Sec- 
tion 4 provides that a violation of any of the provisions 
of the ordinance shall subject the offender to the pen- 
alty of a fine. Clearly, the ordinance imposes other 
conditions than those required by the act of 1793, and 
additional conditions to those named in the act. ‘ Li- 
cense’’ means “ permission’’ or ‘‘authority.’”’ If the 
permission granted by the act of Congress cannot be 
exercised without compliance with terms imposed by 
the ordinance, which are not in the act, then the act 
and the ordinance are in conflict with each other. 

It is claimed however that the ordinance does not 
attempt to regulate inter-State commerce, but merely 
provides for the exercise of the police power invested 
in the city. There are many considerations in favor 
of this view, which readily suggest themselves. The 
stipulation states that the river is from time to time 
deepened for navigation purposes by dredging, under 
the direction and at the expense of the city of Chicago. 
An ordinance introduced in evidence shows that the 
corporate limits of the city have thereby been declared 
toembrace so much of the waters and bed of Lake 
Michigan as lie within one mile of the shore thereof. 
The river and its branches are wholly within the lim- 
its of the city. The situation of the city, with its 
bridges and business houses, and the condition of the 
business as carried on in its streets and upon the river 
and over the bridges, are described in Transportation 
Co. v. Chicago, 107 U. S. 678. These tugs or tow-boats 
must pass under or through the draw-bridges over the 
narrow stream of the river; they emit smoke as they 
pass; they are liable to collision with other vessels; 
they must use whistles or other signals as warnings of 
their approach. The city lights the river, and fur- 
nishes to the buats which navigate it the protection of 
its fire and police departments. Under all these cir- 
cumstances, it would seem that the exaction of the li- 





cense fee provided for in the ordinance should be sus- 
tained as a reasonable and ordinary exercise of the 
police power. It may be said also that the business 
which is authorized by the license is not the coasting 
trade, or navigation and commerce between Chicago 
and the ports of other States, but the occupation so 
licensed is that of ‘* towing vessels or craft in the Chi- 
cago river, its branches or slips connected therewith or 
in and about the harbor of the city of Chicago.” And, 
if the Sinnott Case were the only decision of the Fed- 
eral Supreme Court upon this subject, it might be 
easily distinguished from the case at bar, for the reason 
that the steamboat in that case was one which traded 
and made its voyages between the ports of two differ- 
ent States. It is admitted however in the agreed state 
of facts, that on September 26, 1888, when plaintiff was 
arrested for his failure to pay the license fee to the city, 
and fora long time prior thereto, the steam-tugs in 
question ‘‘ had been engaged in the coasting and for- 
eign trade, and in commerce and navigation, namely, 
in towing vessels engaged in inter-State commerce into 
and out of the Chicago river and harbor from and to 
said Lake Michigan, and, in pursuance of the conduct 
of the said trade, were navigating the said Chicago 
river and the waters of Lake Michigan and the tribu- 
taries thereto.’’ The Chicago river and its branches 
have been decided to be navigable waters of the Uni- 
ted States. Transportation Co. v. Chicago, supra. 
Consequently they are free to the navigation of all ves- 
sels engaged in inter-State commerce or trade between 
Chicago and the ports of other States. Such vessels 
have a right to the free navigation of the Chicago river, 
notwithstanding the fact that such river is wholly 
within the limits of the city. Nor, ander the doctrine 
of the Sinnott Case, can these vessels enrolled under 
Federal laws be compelled to take out such a license 
from the city of Chicago as that prescribed by the or- 
dinance now under consideration. To require them to 
do so would be requiring them to pay the city of Chi- 
cago for a privilege to which they were already enti- 
tled under the Constitution and laws of the United 
States. 

The question now arises: Where a tug or tow-boat 
is employed in carrying vessels engaged in inter-State 
commerce into or through the harbor of Chicago in 
Lake Michigan and up the Chicago river to landing 
places in the city, thereby helping such vessels to com- 
plete their voyages from the ports of other States, and 
is also employed in carrying such vessels from their 
landing places in the city through the river into the 
harbor and into the lake beyond, thereby helping them 
to begin their voyages to the ports of other States, 
does the business of such tug or tow-boat so far par- 
take of the business of the vessels which it thus tows 
and helps that it must be regarded as being itself also 
engaged in inter-State commerce? It seems to us that 
the decisions of the Federal Supreme Court require an 
affirmative answer to this question. Decided at the 
same time with the Sinnott Case, and immediately fol- 
lowing it, is the case of Foster v. Davenport, 22 How. 
244. The opinions in both cases were delivered by Mr. 
Justice Nelson. In the Foster Case it appeared among 
the admitted facts that the port of Mobile was re- 
sorted to by vessels and ships of different sizes, en- 
gaged in trade and commerce among the several States, 
and that the larger of these were compelled, by shal- 
lowness of the water, to anchor at the lower bay; and 
that the steamboat of the claimants was employed in 
lightering goods to and from such larger ships and 
vessels, and in towing them to and from the lower bay 
and wharves of the city, and, in some instances, be- 
yond the outer bar of the bay and into the gulf to the 
distance of several miles. It also appeared that the 
steamboat in question had been duly enrolled and li- 
censed to carry on the coasting trade at the time of ber 
seizure under the State law. It was contended that, 
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inasmuch as the steamboat was thus employed as a 
lighter and tow-boat upon waters within the State of 
Alabama, she was for that reason engaged exclusively 
in the domestic trade and commerce of the State; and 
it was sought, upon such ground, to distinguish the 
Foster Case from the Sinnott Case. But it was held in 
the former case that in principle the two cases were 
not distinguishable from each other, and Justice Nel- 
son there said: ** This steamboat was employed in aid 
of vessels engaged in the foreign or coastwise trade 
and commerce of the United States, either in the de- 
livery of their cargoes, or in towing the vessels them- 
selves to the port of Mobile. The character of the navi- 
gation and business in which it was employed cannot 
be distinguished from that in which tbe vessels it 
towed or unloaded were eugaged. The lightering or 
towing was but the prolongation of the voyage of the 
vessels assisted to their port of destination.”’ In Moran 
v. New Orleans, 112 U. S. 69, decided twenty-five years 
after the decisions in the Sinnott and Foster Cases, the 
latter were indorsed, and the principles announced in 
them were adopted. In the Moran Case it appeared 
that the city of New Orleans was authorized by a Lou- 
isiana law to levy and collect a license upon all persons 
pursuing any trade, profession or calling, and that, un- 
der such authority, the city passed an ordinance pro- 
viding that there should be assessed upon and cul- 
lected from “every member of a firm or company, 
every agency, person or corporation, owning and run- 
ning tow-boats'to and from the gulf of Mexico, 
$500.00; ’? and from ‘every member of a firm or com- 
pany, every agent, person or corporation, owning and 
running job-boats withiu the corporate limits, $500.00.” 
The owner of twe steam-propellers, enrolled and li- 
censed under the coasting laws of the United States, 
employed them as tow-boats in towing vessels from 
the sea up the river to New Orleans, and from that 
port to the sea. The city brought an action against 
him in the State court to recover the license, and ob- 
tained judgment. This judgment was affirmed by the 
Supreme Court of Louisiana, but judgment of the lat- 
ter court was reversed by the Supreme Court of the 
United States. In the opinion of the court, delivered 
by Mr. Justice Matthews, it is held that the ordinance 
was not an exercise of the taxing power of the State, 
and that the facts of the case brought it directly 
within the rule of the Sinnott and Foster Cases. In the 
Moran Case the court say: The license fee “ is a charge 
explicitly made as the price of the privilege of navi- 
gating the Mississippi river between New Orleans and 
the gulf in the coastwise trade, as the condition on 
which the State of Louisiana consents that the boats 
of the plaintiff in error may be employed by him ac- 
cording to the terms of the license granted under the au- 
thority of Congress. The sole occupation sought to be 
subjected to the tax is that of using and enjoying the 
license of the United States to employ these particular 
vessels in the coasting trade; and the State thus seeks 
to burden with an exaction fixed at its own pleasure 
the very right to which the plaintiff in error is entitled 
under, and which he derives from, the Constitution 
and laws of the United States. * * * The conflict 
between the two authorities is direct and express.’ 
The license fee imposed by the Chicago ordinance can- 
not be said to be a tax levied upon the tug-boat, or its 
tonnage, or assessed value, or rated according to trips 
or earnings. It is a charge made against the individual 
for the privilege of keeping, using or letting for hire 
any tug or steam-barge or tow-boat for towing vessels, 
etc. Like the New Orleans license, it is imposed upon 
the business or occupation of keeping, using or letting 
for hire tow-boats, etc. Through the imposition of the 
fines which the Chicago ordinance provides for, such 
occupation or business, though permitted by and li- 
censed under Federal laws, may be interfered with, 
and virtually broken up or prehibited. It is true that 





in the Federal cases already referred to the tow-boatg 
went beyond the jurisdiction of the city of New Or. 
leans, through the Mississippi river, into the gulf, and 
beyond the city of Mobile iuto the bay of Mobile, and 
thence to the gulf. But the tugs and tow-boats men. 
tioned in the Chicago ordinance are not necessarily 
confined to the waters within the jurisdiction of the 
city. By the language in the agreed state of facts they 
are allowed to tow vessels into and out of the Chicago 
river and harbor ‘“‘from and to Lake Michigan.” By 
the terms of the ordinance itself they tow vessels “ in 
and about the harbor of the city of Chicago.” The old 
ordinance introduced in evidence, which extends the 
limits of the city to a distance of a mile from the shore 
of the lake, cannot operate as a restriction upon the 
jurisdiction of the United States. Congress bas made 
appropriations and expended money for the improve- 
ment of the outer harbor of Chicago, and has made 
improvements near the mouth of the river. Trans- 
portation Co. v. Chicago, supra. The operations of the 
tugs and steam-barges and tow-boats specified in the 
city ordinance of March 5, 1883, cannot be said to beso 
confined and limited to the corporate boundaries of 
the city as to be outside of the application of the rule 
laid down in the Federal cases above referred to. For 
the reasons bere stated we think that the ordinance in 
question is void, as being in contravention of the Con- 
stitution and laws of the United States. Accordingly 
the judgments of the Appellate and Circuit Courts are 
reversed, and the cause is remanded to the Circuit 
Court, with directions to enter judgment for the plain- 
tiff. 


— 


UNITED STATES SUPREME COURT AB- 
STRACT. 


CORPORATIONS — LIABILITY OF STOCKHOLDERS — 
INCREASE OF CAPITAL STOCK.—An active corporation, 
for the purpose of paying its debts, and obtaining 
money to prosecute its business, issued bonds; but 
finding it impossible to negotiate them, it issued shares 
of capital stock in an amount equalling the par value 
of the bonds as an additional inducement to their pur- 
chase. Held, that persons who purchased the bonds 
and stock at a price fairly representing their market 
value, without any unfair dealfng on the part of any 
one connected with the transaction, could not be 
called {upon to respond for the par value of the 
stock, at the suit of the creditors of the corporation. 
The question has never been directly raised before in 
this court, and we are not consequently embarrassed 
by any previous decisions on the point. In the Upton 
Cases, arising out of the failure of the Great Western 
Insurance Company; in Hatch v. Dana, 101 U. S. 205, 
and in Hawkins v. Glenn, 131 id. 319, the defendants 
were either original subscribers to the increased stock, 
at a price far below its par value, or transferees of such 
subscribers; and the stock was issued, not, as in this 
case, to purchase property or raise money to add to the 
plant, and facilitate the operations of the compay, but 
simply to increase its original stock in order to carry 
ou a larger business, and the stock thus issued was 
treated as if it formed a part of the original capital. In 
County of Morgan v. Allen, 103 U. S. 498, the same 
principle was applied to a subscription by a county to 
the capital stock of a railroad company, for which it 
had issued its bonds, although such bonds had been 
surrendered to the county with the consent of certain 
of its creditors. To say that a corporation may not, 
under the circumstances above indicated, put its stock 
upon the market, and sell it to the highest bidder, is 
practically to declare that a corporation can never in- 
crease its capital by a sale of shares, if the original 
stock has fallen below par. The wholesome doctrine, 
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so many times enforced by this court, that the capital 
stock of an insolvent corporation is a trust fund for 
the payment of its debts, rests upon the idea that the 
creditors have a right to rely upon the fact that the 
subsoribers to such stock have put into the treasury of 
the corporation, in some form, the amount repre- 
sented by it; but it does not follow that every creditor 
bas a right to trace each share of stock issued by such 
corporation, and inquire whether its holder, or the 
person of whom he purchased, has paid its par value 
for it. It frequently happens that corporations, as 
well as individuals, find it necessary to increase their 
capital in order to raise money to prosecute their busi- 
ness successfully, and one of the most frequent 
methods resorted to is that of issuing new shares of 
stock and putting them upon the market for the best 
price that can be obtained; and so long as the transac- 
tion is bona fide, and nota mere cover for “ watering ”’ 
the stock, and the consideration obtained represents 
the actual value of such stock, the courts have shown 
no disposition to disturb it. Of course no one would 
take stock so issued at a greater price than the original 
stock could be purchased for, and hence the ability to 
negotiate the stock and to raise the money must de- 
pend upon the fact whether the purchaser shall or shall 
not be called upon to respond for its par value. While, 
as before observed, the precise question has never been 
raised in this court, there are numerous decisions to 
the effect that the general rule that holders of stock, 
in favor of creditors, must respond for its par value, 
is subject to exceptions where the transaction is nota 
mere cover foran illegal increase. Thusin New Albany 
y. Burke, 11 Wall. 96, a city subscribed to the stock of 
arailroad, and issued bonds for a part of the subscrip- 
tion, agreeing to issue them for the rest of it, when the 
road should be built to a certain point. The road re- 
lied mainly upon these bonds to raise the necessary 
money. The validity of the bonds being denied by 
tax payers who had filed bills to enjoin the raising of 
atax to pay the interest, their value in the market 
was largely impaired, and it was found they could not 
be sold without a sacrifice. Under these circumstances 
the company applied to the city to pay a certain sum 
which had been borrowed by the road upon the pledge 
of the bonds already issued, with sundry other mon- 
eys, and in consideration thereof the city obtained 
from the company a large number of bonds which had 
not been negotiated, and a cancellation of the sub- 
scription. In asuit brought by a judgment creditor 
to enforce the original subscription, it was held that 
the compromise was legal, and the ‘payment of such 
subscription would not be enforced, although it subse- 
quently turned out that the bonds were worth more 
than they could have been sold for. Said Mr. Justice 
Strong, speaking for the court: ‘Had the company 
sold toa stranger, and then the city become a pur- 
chaser from the stranger, it will not be contended that 
any creditor of the company could complain. And it 
tan make no difference whether the purchase was 
made directly or indirectly from the first holder of the 
bonds, assuming that there was no fraud. The trans- 
ation * * * was, in substance, plainly nothing 
more than a purchase by the city of its own bonds, 
some of which had been issued, and others of which it 
was under obligation to issue, at the call of the ven- 
dor. * * * Tooking at it in the light of subsequent 
évents, it was no doubt an advantageous purchase for 
the city; and if the uncontradicted evidence is to be 
believed, it was deemed at the time an advantageous 
sale orarrangement for thecompany. * * * Wemay 
add, the evidence is convincing that the contract be- 
tween the city and the company was made in theutmost 
g00d faith, with no intention to wrong creditors of the 
latter; that it was at the time considered advantageous 
tothe company; and it is not proved that all was not 
paid for the bonds issued and to be issued that they 





could have been suld for in the market.” So in Coit 
v. Amalgamating Co., 119 U. S. 343, it was held that 
where the charter of a corporation authorizes the 
capital stock to be paid for in property, and the share- 
holders honestly and in good faith pay for their sub- 
scriptions in property instead of money, third parties 
have no ground of complaint, although a gross and ob- 
vious overvaluation of such property would be strong 
evidence of fraud in an action by a creditor to enforce 
personal liability. The court held that where full- 
paid stock was issued for property received, there must 
be actual fraud in the transaction to enable creditors 
of the corporation to call the stockholders to account. 
In delivering the judgment of the court in that case at 
the Circuit (14 Fed. Rep. 12), Mr. Justice Bradley ob- 
served: ‘* That trust [in favor of creditors] does not 
arise absolutely in every case where capital stock has 
been issued, and where it has been settled for by ar- 
rangement with the company. It is not asif the stock- 
holders had given their promissory notes for the 
amount, these notes being in the treasury of the com- 
pany; but there are often equities to which the stock- 
holders are entitled—on which they are to stand.” As 
one of them he mentioned the case of stock dividends 
fairly made in consideration of profits earned, and of 
accumulations of the property of the company, and 
observed: “It is not true that it is in the power of a 
creditor in every case and in all cases, as a mere mat- 
ter of right, to institute an inquiry as to the valua- 
tion of the amount of the consideration given for the 
stock, and disturb fair arrangements for its payment 
in other ways than by cash. If the stock has been 
fairly created and paid for, there is an end of trusts 
in favor of anybody; and this does not affect the gen- 
eral proposition that unpaid subscriptions of stock are 
a trust fund to be administered for the benefit of 
creditors after a corporation becomes insolvent.’ A 
case nearer in point is that of Clark v. Bever (decided 
at the present term of this court). In this case, a 
railroad company, of which defendant’s intestate was 
president and stockholder, had a settlement with a 
construction company, of which defendant’s intestate 
was also a member, for work done in building the road. 
The railroad company, being unable to pay the claim 
of the construction company, delivered to it three 
thousand five hundred shares of its stock at twenty 
cents on the dollar, and the same were accepted in 
full satisfaction of the debt. The stock was not worth 
any thing in the market, and was issued directly to 
the defendant’s intestate. No other payment than 
the twenty per cent was ever made on account of this 
stock. A judgment creditor of the railroad company 
filed a bill to compel the payment by the defendant of 
his claim, upon the theory that he was liable for the 
actual par value of such stock, whatever may have 
been its market value at the time it was received. It 
was held he could not recover. ‘‘Of course, under this 
view,’’ says Mr. Justice Harlan, in delivering the opin- 
ion of the court, ‘“‘ every one having claims against the 
railway company—even laborers and employees—who 
could get nothing except stock in payment of their de- 
mands, became bound, by accepting stock at its mar- 
ket value iu payment, to account to unsatisfied judg- 
ment creditors for its full face value, although at the 
time it was sought to make them liable the corpora- 
tion had ceased to exist, and its stock had remained, 
as it was when taken, absolutely worthless. * * * 
To say that a public corporation, charged with public 
duties, may not relieve itself from embarrassment by 
paying its debt in stock at its real value— there being no 
statute forbidding such a transaction — without sub- 
jecting the creditor, surrendering his debt, to the lia- 
bility attaching to stockholders who have agreed, ex- 
pressly or impliedly, to pay the face value of stock sub. 
scribed by them is, in effect, to compel them either to 
suspend operations the moment they became unable 
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to pay their current debts, or to borrow money secured 
by mortgage upon the corporate property.” Soin Fogg 
v. Blair, also decided at the present term, it was held 
to be competent for a railroad exercising good faith to 
use its bonds or stock in payment for the construction 
of its road, although it could not, as against creditors 
or stockholders, issue its stock as fully paid without 
getting some fair or reasonable equivalent for it. It 
was there said: ‘‘ What was such an equivalent de- 
pends primarily upon the actual value of the stock at 
the time it was contracted to be issued, and upon the 
compensation which, under all the circumstances, the 
contractors were equitably entitled to receive for the 
particular work undertaken or done by them.”’ It ap- 
peared in that case that full and adequate compensa- 
tion for the work done had been paid by the com- 
pany in its mortgage bonds, and as the bill contained 
no allegation whatever as to the real market value of 
such stock, it was held that the contractors receiving 
this stock were not liable to creditors for its par value. 
It was added: ‘If, when disposed of by the railroad 
company, it was without value, 10 wrong was done to 
creditors by the contract made with Blair and Taylor. 
If the plaintiff expected to recover in this suit on the 
ground that the stock was of substantial value, it was 
incumbent upon him to distinctly allege facts that 
would enable the court —assuming such facts to be 
true— to say that the contract between the railroad 
company and the contractors was one which, in the in- 
terest of creditors, ought to be closely scrutinized.”’ 
It would seem to follow from this that if the stock had 
been of some value, that value, however much less 
than par, would have been the limit of the holder’s 
liability. In Morrow v. Steel Co., 87 Tenn. 262, the Su- 
preme Court of Tennessee held that a contract with a 
subscriber to stock of a corporation, that for every 
share subscribed he should receive bonds to an equal 
amount, secured by mortgage on the company’s plant, 
is void as against creditors, and also between the sub- 
scriber and the corporation. But the court drew a 
distinction between such a case and sales of or sub- 
scription to the stock of an organized and going cor- 
poration. Itsaid: ‘The necessities of the business 
of an organized company might demand an increase of 
capital stock, and if such stock is lawfully issued, it 
may very well be offered upon special terms. In such 
case, if the market price was less than par, it is clear 
that a purchaser or subscriber for such stock at its mar- 
ket value would, in the absence of fraud, be liable only 
for his contract price. So a case might arise where the 
stock of a going concern was much depreciated, and 
where its bonds were likewise below par, and there 
was lawful authority to issue additional stock and 


bonds. Now in such case, the real market value of an 


equal amount of stock and bonds might not exceed or 
even equal the par value of either. In such cases, the 
question of fraud aside, the purchaser would only be 
held for his contract price.’’ This case from Tennessee 
puts as an illustration the exact case with which we 
are now dealing. The liability of a subscriber for the 
par value of increased stock taken by him may depend 
somewhat upon the circumstances under which, and 
the purposes for which, such increase was made. If it 
be merely for the purpose of adding to the original 
capital stock of the corporation, and enabling it to do 
a larger and more profitable business, such subscriber 
would stand practically upon the same basis as a sub- 
scriber to the original capital. But we think that an 
active corporation may, for the purpose of paying its 
debts, and obtaining money for the ‘successful prose- 
cution of its business, issue its stock, and dispose of it 
for the best price that can be obtained. Stein v. How- 
ard, 65 Cal. 616. As the company in this case found it 
impossible to negotiate its bonds at par without the 
stock, and as the stock was issued for the purpose of 
enhancing the value of the bonds, and was taken by 





—— 
the subscribers to the bonds at a price fairly represent. 
ing the value of both stock and bonds, we think the 
transaction should be sustained, and that the defend. 
ants cannot be called upon to respond for the par valug 
of such stook, as if they had subscribed to the original 
stock of the company. U. 8. Sup. Ct., March 30, 189], 
Handley v. Stutz. Opinion by Brown, J. Fuller, C.J, 
aud Lamar, J., dissenting. Reversing 41 Fed. Rep, 
581. 


—_———__._ 


ABSTRACTS OF VARIOUS RECENT DE. 
CISIONS. 

CONSTITUTIONAL LAW—CONTRACTS—STARE DECISIS, 
—The law, as declared by a decision of the Supreme 
Court, when such decision is not a construction of g 
statute, does not enter into contracts made thereafter, 
and the subsequent reversal of the decision does not 
therefore impair the obligation of contracts. The 
courts of highest authority in all of the States, and of 
the United States, are not infrequently constrained to 
change their rulings upon questions of the highest im. 
portance. In so doing the doctrine is not that the law 
is changed, but that the court was mistaken in its 
former decision, and that the law is, and really always 
was, as it is expounded in the later decision upon the 
subject. The members of the judiciary in no proper 
sense can be said to make or change the law. They 
simply expound and apply it to individual cases. To 
this general doctrine there is a well-established excep- 
tion, as follows: ‘‘After a statute has been settled by 
judicial construction, the construction becomes, so far 
as contract rights are concerned, as mucli a part of the 
statute as the text itself, and achange of decision is, 
to allintents and purposes, the same in effect on con- 
tracts as an amendment of the law by means of a leg- 
islative enactment.” Douglass v. County of Pike, 101 
U. 8S. 677. See also Anderson v. Santa Anna, 116 id. 
361, and cases there cited; Cooley Const. Lim. 474447. 
To this effect and no more we understand to be the 
cases of Insurance Co. v. Debolt, 16 How. 432; Gelpcke 
v. Dubuque, 1 Wall. 175; Havemeyer v. Iowa Co., 3id. 
294, and Olcott v. Supervisor, 16 id. 678. In Insurance 
Co. v. Debolt, supra, the doctrine is thus stated: 
**The sound and true rule is that if a contract, when 
made, was valid by the laws of the State, as then ex- 
pounded by all the departments of the government, 
and administered in its courts of justice, its validity 
and obligation cannot be impaired by any subsequent 
act of the Legislature, or the decision of its courts al- 
tering the construction of the law.” The ruling ap 
plies, it will be observed, not to the general law, com- 
mon to all the States, but to the laws of the State “as 
expounded by all the departments of its government; 
“and it is held that contracts valid by these laws may 
not be impaired, either by subsequent legislation or by 
the decisions of its courts altering their construction.” 
The reference is, of course, to the statute law. In New 
Orleans Water-Works Co. v. Louisiana, etc., Co., 1% 
U. 8. 18, the law on this subject is stated as follows: 
‘In order to come within the provision of the Consti- 
tution of the United States, which declares that no 
State shall pass any law impairing the obligation of 
contracts, not only must the obligation of a contract 
have been impaired, but it must have been impaired 
by a law of the State. The prohibition is aimed at the 
legislative power of the State, and not at the decisions 
of its courts, or the acts of administrative or executive 
boards, or officers, or the doings of corporations OF Il- 
dividuals. This court therefore has no jurisdiction to 
review a judgment of the highest court of a State, o0 
the ground that the obligation of a contract has beet 
impaired, unless some legislative act of the State has 
been upheld by the judgment sought to be reviewed.” 
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“We are not authorized by the Judiciary Act,’’ says 
Mr. Justice Miller in Knox v. Bank, 12 Wall. 383, *‘ to 
review the judgments of the State courts, because 
their judgments refuse to give effect to valid contracts, 
or because those judgments, in their effect, impair the 
obligation of contracts. If we did, every case decided 
in a State court could be brought here, where the 
party setting up a contract alleged that the court had 
taken a different view of its obligation to that which 
he held.”’ To bring the case within this provision of 
the Federal Constitution, it must be the Constitution, 
ora statute, or some enactment that has the force of 
law, either of the State or of some municipality, exer- 
cising legislative power delegated by the State, which 
impairs the obligation of a contract. Williams v. 
Bruffy, 96 U. S. 176-183; United States v. New Orleans, 
8 id. 881-392; Murray v. Charleston, 96 id. 432-440; 
Meriwether v. Garret, 102 id. 472. In the very recent 
case of Water Co. v. Easton, 121 id. 388, Mr. Justice 
Harlan says: ‘“‘The State court may erroneously de- 
termine questions arising under a contract which con- 
stitutes the basis of the suit before it; it may hold the 
contract void which in our opinion is valid; 
it may adjudge a contract to be valid which in 
our opinion is void; or its interpretation of the con- 
tract may in our opinion be radically wrong; but in 
neither of such cases would the judgment be review- 
able by this court, under the clause of the Constitu- 
tion protecting the obligation of contracts against im- 
pairment by State legislation, and under the existing 
statutes deffning and regulating its jurisdiction, unless 
that judgment, in terms, or by its necessary operation, 
giveseffect to some provision of the State Constitu- 
tion, or some legislative enactment of the State, which 
is claimed by the unsuccessful party to impair the ob- 
ligation of the particular contract in question.” Penn. 
Sup. Ct., Jan. 12, 1891. Ray v. Western Pennsylvania 
Natural Gas Co. Opinion by Clark, J. 


JUDGMENT—RES ADJUDICATA.—The first ground of 
error relied upon is the ruling of the court in sustain- 
ing the demurrer to the defense of res adjudicata, set 
up in the supplemental answer. The real question for 
our determination is whether or not the same subject- 
matter between these parties was drawn in questiun, 
or included in the issue, so that it could be, or was, as 
amatter of fact, tried and determined by the special 
findings, verdict and judgment in the former action, 
in the same court, and where the same persons were 
parties. A solution of this question is a decision of 
thiscase. ‘Three things,’’ says Chief Justice Shaw, 
“seem to be necessary to constitute an adjudication, 
80 that a former judgment may be pleaded as a bar to 
another suit—first, whether the subject-matter of a 
legal controversy, which is proposed to be brought be- 
fore any court for adjudication, has been drawn in 
question, and whether the issues of the former judicial 
proceeding which has been determined, is a legal judg- 
ment on the matters, so that the whole question may 
have been determined by that adjudication; second, 
whether the proceedings were between the same par- 
ties, in the same right or capacity, relating to the sub- 
sequent suit, or with their privies, respectively, claim- 
ing through or under them, and bound and estopped 
by that which would bind and estop those parties; 
and, third, whether the former adjudication was had 
before a court of competent jurisdiction.”” Bigelow v. 
Winsor, 1 Gray, 302. It has become a settled rule of 
action, firmly established in our jurisprudence, that no 
man shall be twice vexed over the same controversy, 
and, following this principle, this court has said: 
“When the matters in an action have been passed 
upon, or, from the issues made by the pleadings, might 
have been passed upon, the judgment rendered in the 
case bars a subsequent suit for the same cause of ac- 
tion between the same parties. When the same cause 





of action has once been litigated and decided, that is 
an end of it, and the form of action is immaterial. If 
the cause is the same, the judgment is conclusive.” 
Bank v. Rude, 23 Kan, 146. ‘‘ There isa growing dis- 
position to enlarge the scope of the doctrine of res ad- 
judicata.’’ Commissioners v. McIntosh, 30 Kan. 238. 
“The rule of res adjudicata applies as well to facts set- 
tled and adjudicated as to causes of action.” Whit- 
aker v. Hawley, 30 Kan. 327. We find the same doc- 
trine enunciated by text-writers. ‘‘ There are but few 
older principles or rules of law that have been handed 
down from generation to generation, from the earliest 
days of the Roman law to the present time, than that 
of estoppel.’”’ 1 Herm. Estop., §1. “‘ There is no doubt 
that a judgment or decree necessarily affirming the ex- 
istence of any act is conclusive upon the parties or 
their privies, whenever the existence of the fact is 
again put in issue between them, not only when the 
subject-matter is the same, but when the point comes 
incidentally in question in relation to a different mat- 
ter. * * * Torendera matter res adjudicata, it is 
not essential that it should be distinctly and specifi- 
cally put in issue by the pleadings. It is enough to 
have been shown and tried and settled in the former 
suit.” Freem. Judgm., § 249. ‘To constitute a judg- 
ment in one case a bar to another action, it is not 
necessary that the object of the two suits be the same, 
nor that the parties should stand in the same relative 
position to each other.” Barker v. Cleveland, 19 Mich. 
230. ‘‘The judgment of a court of competent jurisdic- 
tion is conclusive on the parties as to all points di- 
rectly involved in it, and necessarily determined.” 
Shirland v. Bank, 21 N. W. Rep. 200; Hahn v. Miller, 
28 id. 51. ‘*The judgment of a court of competent ju- 
risdiction upon a particular matter, fact or point, once 
litigated and determined, is conclusive between the 
parties or their privies.’”’ Wales v. Lyon, 2 Mich. 282. 
‘*Such judgment is conclusive when given in evidence, 
though not pleaded by way of estoppel.” ‘Trayhern v. 
Colburn, 66 Md. 277. The estoppel of an issue on a par- 
ticular point, or of the judgment itself as to the point 
which it decides, will be conclusive as to the points in 
any subsequent proceeding, whether founded on the 
same or a different cause of action. 1 Herm. Estop., 
§ 111, and cases there cited; 3 Smith Lead. Cas. (9th 
ed.) 2095; Cromwell v. County of Sac, 94 U. 8. 351; 
Wilson’s Ex’r v. Deen, 121 id. 525; Gardner v. Buck- 
bee, 3 Cow. 120; Furneaux v. Bank, 39 Kan. 146. When 
a matter is once adjudicated, it is conclusively de- 
termined as between the same parties and their pri vies; 
and this determination is binding, as an estoppel, in 
all other actions, whether commenced before or after 
the action in which the adjudication was made. 
Freem. Judgm., § 249; Poorman v. Mitchell, 48 Mo. 45; 
Allis v. Davidson, 23 Minn. 442; Casebeer v. Mowry, 
55 Penn. St. 419. In the latter case, the court said: 
“The date is of no consequence. It is the fact of an 
adjudication on the subject-matter between the same 
parties, which gives effect to the former recovery. The 
operation is the same, whether the record be pleaded 
by the one or the other of the parties.’ It seems to us 
that, tested by the well-settled rule “ that a man shall 
not be twice vexed for one and the same cause,” and 
the great weight of authorities, the judgment relied 
on and set up in the supplemental answer of the de- 
fendant is within the rule, and a bar to this action. 
Kan. Sup. Ct., Jan. 10, 1891. Shepard v. Stockham. 
Opinion by Green, C. 


MASTER AND SERVANT— RISKS OF EMPLOYMENT — 
CONTRIBUTORY NEGLIGENCE. — Plaintiff, while run- 
ning along the pier in the performance of his duty 
as superintendent of defendant’s draw-bridge, was 
injured by breaking through a board which was fair 
on top, but had rotted away underneath. He had 
occupied the position for three or four years, and 
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was well aware of the general defective condition of 
the pier. A few days before he called the proper offi- 
cer's attention to it, saying that somebody would get 
hurt, unless it was repaired, but did not complain on 
his own account, or offer to leave. He was told that 
it would soon be fixed. Held, that he assumed the 
risks of his employment, and was not excused because 
of the promise to repair. The plaintiff seems to have 
called the attention of the superintendent to the con- 
dition of the pier, and to have urged its repair, not on 
his own account, nor because the discharge of his du- 
ties was rendered more dangerous, nor because he had 
any intention of leaving if the pier was not repaired; 
but he seems to have acted in the interests of the com- 
pany, and, in order to prevent strangers and others 
coming on to the pier, not knowing where to go, from 
getting hurt. The natural and reasonable inference 
from his conversation is that he expected to remain 
there, and, knowing the condition of the pier, expected 
to take the risk. His subsequent conduct in returning 
to the same position in the following September, and 
remaining till the next summer, without any thing 
being done to the pier, and then leaving, not for that, 
but for some other reason, is also a strong circumstance 
tending to’show that he did not rely upon the superin- 
tendent’s statements in regard to repairing the pier as 
areason for continuing in the service of the defendant. 
Most if not all the cases to which our attention has 
been directed by the plaintiff's counsel go upon the 
ground that the servant was led to continue at his em- 
ployment by the master’s promise that the defect com- 
plained of should be remedied. In some of them there 
is a direct request to the servant by the master or his 
representative to do so. No case, we think, has gone 
so far as to hold. that where the servant does not com- 
plain on his own account, and continues in his employ- 
ment with full knowledge of the risk, he can recover of 
the master because the latter, when the defective con- 
dition was called to his attention by the servant, gave 
assurances, which did not induce theservant to remain, 
that the defect should be remedied. We think there- 
fore that the evidence shows either that the plaintiff 
was not in the exercise of due care, or that he had as- 
sumed the risk with full knowledge and appreciation 
of it. Mass. Sup. Jud. Ct., Jan. 9,1891. Lewis v. New 
Tork & N. E. R. Co. Opinion by Morton, J. 


OLEOMARGARINE—ILLEGAL SALE—INTENT.—U nder 
the act of Pennsylvania, May 21, 1885, providing that it 
shall be unlawful to “ sell, or offer or expose for sale,’’ 
or have in “* possession with intent to sell,” any oleag- 
inous substance designed to take the place of butter or 
cheese, it is immaterial that defendant was ignorant 
that the substance he sold as butter was of the prohib- 
ited composition. Guilty knowledge or guilty intent 
is, in general, an essential element in crimes at the 
common law, but statutes providing police regulations, 
in many cases, make certain acts penal, where this ele- 
ment is wholly disregarded. The distinction is thus 
laid down in 3 Greeul. Ev., § 21: “‘ The rule [i. e., that 
ignorance of fact will excuse] would seem to hold good 
in all cases where the act, if done knowingly, would be 
malum in se. But, where a statute commands that an 
act be done or omitted, which, in the absence of such 
statute, might have been done or omitted without cul- 
pability, ignorance of the fact or state of things con- 
templated by the statute, it seems, will not excuse its 
violation. Thus, for example, where the law enacts 
the forfeiture of a ship having smuggled goods on 
board, and such goods are secreted on board by some 
of the crew, the owners and officers being alike inno- 
cently ignorant of the fact, yet the forfeiture is incur- 
red notwithstanding their ignorance. Such is also the 
case in regard to many other fiscal, police and other 
laws and regulations, for the mere violation of which, 
irrespective of the motives or knowledge of the party, 





certain penalties are enacted; for the law in thegg 
cases seems to bind the parties to know the facts, ang 
to obey the law at their peril.’’ To the same effect algg 
is Whart. Crim. Law, 83 82, 83, 442. Whether a crim. 
inal intent, ora guilty knowledge, is a necessary jp. 
gredient of a statutory offense therefore is a matter of 
construction. It is forthe Legislature to determing 
whether the public injury threatened, in any partigg. 
lar matter, is such, and so great, as to justify an abso. 
lute and indiscriminate prohibition. Even if, in the 
honest prosecution of any particular trade or business, 
conducted for the manufacture of articles of food, the 
product is healthful and nutritious, yet, if the opporta- 
nities for fraud and adulteration are such as threaten 
the public health, it is undoubtedly in the power of the 
Legislature either to punish those who kuowingly 
traffic in the fraudulent article, or, by a sweeping pro. 
vision to that effect, to prohibit the manufacture and 
sale altogether. The question for us to decide there 
fore is whther or not, from the language of the statute, 
and in view of the manifest purpose and design of the 
same, the Legislature intended that the legality or ille 
gality of the sale should depend upon the ignorance or 
knowledge of the party charged. The statute in ques- 
tion was an exercise of the police power, and the act was 
sustained upon this ground not only in this court, but 
also in the Supreme Court of the United States. Powell 
v. Com., 114 Penn. St. 265; Powell v. Pennsylvania, 17 
U. 8S. 678. The prohibition is absolute and general. It 
could not be expressed in terms more explicit and 
comprvhensive. The statutory definition of the offense 
embraces no word implying that the forbidden act 
shall be dove knowingly or willfully, and, if it did, 
the design and purpose of the act would be practically 
defeated. The intention of the Legislature is plain 
that persons engaged in the traffic shall engage in it at 
their peril, and that they cannot set up their ignorance 
of the nature and qualities of the commodities they 
sell as adefense. In Massachusetts, a statute declared 
that, if any person should ‘sell, keep or offer for sale, 
adulterated milk,” he should be fined, etc., and it was 
held that the penalty was incurred, although the sale 
was made without any knowledge of the adulteration, 
as when the seller had bought the milk for pure milk. 
Com. v. Farren, 9 Allen, 489; Com. v. Nichols, 10 id. 
199. Upon the same ground, it has been held, and it 
is familiar law, that the statutes against selling intoxi- 
cating liquors are violated, aluhough the vendor does 
not know that it is intoxicating. Com. v. Boynton, 2 
Allen, 160; Com. v. Goodman, 97 Mass. 117; Com. ¥. 
Hallett, 103 id. 452. Where a statute imposed a pen- 
alty upon any person who shall sell or keep for sale 
naphtha under any assumed name, a party charged 
with the offense was held to be guilty, although he was 
not aware that the article sold was naphtha, but be 
lieved it to be some other oil. Com. v. Wentworth, 
118 Mass. 441. So, where a party is charged with fur 
nishing liquors to minors, or for permitting a minorto 
play billiards in his saloon, he is not permitted to set 
up his ignorance of the minor’s age to defeat the 
charge. Whart. Crim. Law, § 2442, and cases there 
cited. In our own case (In re Carlson’s License, 127 
Penn. St. 330), Carlson, ina proceeding to revoke his 
liquor license, under the act of May 13, 1887 (P. L. 113), 
was charged with furnishing liquors to minors, in vio 
lation of the seventeenth section of the same act. He 
admitted the sale of liquors to the minors in question. 
His excuse was that their appearance indicated that 
they were of full age, and that, as a precaution before 
selling, he asked their age, and each responded that he 
was of full age; that he sold to them in good faith, 
fully believing them to be so. Under the act of 1854, 
a necessary element to constitute the offense was that 
the sale should be willful, but in the act of 1887 the 
word “ willfully’ was omitted, and it was enacted 
“that it shall not be lawful for any person, with or 
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without license, to furnish by sale, gift or otherwise,” 
“any spirituous, vinous, malt or brewed liquors,” “at 
any time, to a minor.’’ His license having been re- 
yoked, the case was brought here for review, and 
the proceedings were affirmed. Chief Justice Paxson, 
delivering the opinion of the court, said: ‘If we look 
into the opinion of the court for the facts, we find 
nothing to help the plaintiffs. From it we learn that 
the offense of which the plaintiff in error was guilty 
was that of selling liquor to minors, and that the only 
excuse offered was that they did not know the persons 
to whom they sold were minors. This ignorance is not 
a suflicient excuse or justification under the act of As- 
sembly. If such a defense could be successfully inter- 
posed in such cases, there would be few convictions, 
and the law would be nullified for all practical pur- 
poses.” To the same effect are Com. v. Sellers, 130 
Penn. St. 32; Com. v. Holstine, 132 id. 357, and Com. 
y. Zelt (in the western district, not yet officially re- 
ported). Penn. Sup. Ct., Jan. 5, 1891. Commonwealth 
v. Weiss. Opinion by Clark, J. 


CORRESPONDENCE. 


THe NEw ORLEANS MASSACRE. 
Eiditor of the Albany Law Journal: 


Str: The people of this country are to.be congratu- 
lated that they have in their midst one journal which, 
in its utterances, is not under the sway of the narrow 
and selfish interests of any party, society, clique or in- 
dividual but which always conscientiously seeks to, 
and so far as human imperfection allows, does set forth 
the principles of truth, justice and right in all matters 
upon which it has occasiun to comment—a journal 
which has a brave heart, strong mind, true faith and 
ready hand, and whose integrity no fear of conse- 
quences or spoils or lust of office can paralyze, buy or 
kill. Living, as it does, ‘‘ above the fog in public duty 
and private thinking” it can, when the occasion de- 
mands, “damn the demagogue's treacherous flatterings 
without winking.’”’ The people of this country have 
further reason to be proud that this journal is the 
organ of the lawyers who are so largely a dominating 
influence in political and civil affairs, and that it has 
not hesitated to speak for outraged law so inexcusably, 
unceremoniously and rudely trampled upon by the 
“respectable ’’ barbarians of New Orleans in the re- 
cent cowardly, unlawful killing of near a dozen of in- 
nocent and defenseless men, and it will not hesitate to 
speak again when this barbarian example shall, as it 
may, if not punished, breed similar unlawfulness in 
other parts of the country, and perhaps not many hun- 
dred miles from that western town whose “‘ board of 
trade” passed resolutions approving of those whole- 
sale murders. It is indeed a pretty pass we have ar- 
rived at when unoffendiug, defenseless, ignorant men 
of a different race and language who have come to this 
hew and free land to enjuy the exercise of the peace- 
ful, orderly, God-given rights of human nature are to 
be murdered in cold blood by a howling mob of intel- 
ligent, magnanimous, brave, Christian gentlemen, sev- 
eral hundred in number, for nocritme proved and when 
the victims are already substantially chained and 
bound, and whose cringing and pleading, weakness 
and defenselessness should have been their greatest 
security against unlawful violence, even if there were 
ho other security, but who had yet behind them for 
their protection (1) the principles of civilization recog- 
nized by every civilized State, and (2) the principles 
upen which our republican institutions rest, these be- 
ing, first, the whole power of the peop‘e of the locality 





‘ associations. 


in which they were resident; second, if need be, the 
whole power of their State, and, third, the whole 
power of all the people of all the States, in other words, 
of the whole nation. 

The sum of the matter is that this New Orleans mob 
had no respect for the law, and no fear of it; that its 
attack, even though it had been on but a single one of 
the meekest members of the State, was, in truth, an 
attack on order, and therefore on liberty, and there- 
fore on justice, law and that republican system of 
government which we are supposed to appreciate so 
greatly and guard so zealously, and which is, judged by 
what it has done, and what it may do for man, what 
it has cost, and how unlikely to be regained, if lost— 
the greatest of all the treasures to-day in the world. 

SIGMA. 

New YorE, April 27, 1891. 


SALARIES AND PENSIONS TO JUDGES. 
Editor of the Albany Law Journal: 


Every lawyer is interested in maintaining the dig- 
nity of our courts and judges. Articles have recently 
appeared complaining of ‘* extravagant salaries” and 
of ** pensions”’ to judges retired on account of having 
reached the age of seventy instancing the small sala- 
ries first paid under the Constitution of 1846. Those 
salaries, $2,500, to Supreme Court judges, were really 
as much in 1846, and would then go as far as $7,200 
will now. Compare the prices paid for rents, expenses 
of living, and the necessaries of life, and what lawyers 
could and did earn in 1846 with those ruling now, and 
it would at once appear that $7,200 is no larger com- 
pensation now than $2,500 was in 1846. Compare sala- 
ries of other officers in 1846 with those paid now, and 
the same rule will apply. The State can afford to and 
should pay for services of its officers what they are 
fairly worth in view of their value elsewhere and in 
other vocations. 

What judge of our Court of Appeals but could easily 
earn $10,000 in his profession without working as hard 
as he does in the court? The salaries in the first dis- 
trict may be large, but the expenses of living are there 
much greater than able lawyers can and do readily 
earn by practicing. When a vacancy in the Court of 
Appeals recently occurred from there, it was discov- 
ered that no lawyer in active practice without a for- 
tune could be found who would accept the office, be- 
cause he could readily earn in his practice much more 
than the salary of the office. 

A word as to ** pensions.” The word “ pensions” is 
perhaps distasteful to our lawyers and people. It is 
not used in the Constitution. When it was decided to 
retire a judge at seventy on account of his age, the in- 
justice of doing so was apparent. He had given up his 
practice; clients were scattered and lost, and at sev- 
enty he was retired with no means of earning a liveli- 
hood unless he began anew and built upone. The sal- 
ary was then much smaller than now, and there was 
perhaps more reason thau now for continuing his com- 
pensation for the remainder of his term, though | can 
see none now on principle. If he is paid at the same 
rate for the remainder of the fourteen years as if he 
were actually sitting aud working as a judge, it is ob- 
vious he ought not to practice in the court from which 
he is drawing his salary as if an active, working judge 
—that he ought not to draw compensation as a judge 
and to practice in his court. No lawyer should sub- 
ject himself to the suspicion that he was acceptilg 
compensation as a judge and at the same time trying 
to barter his supposed influence with his late associ- 
ates for large retainers and fees or subject them tothe 
possible suspicion that they might be swayed by late 
As has been recently remarked by a 
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learned lawyer ‘justice should be above suspicion,”’ 
and no high-minded ex-judge could for a moment con- 
sent to be the means of suspicion. He would have been 
for years in consultation with his Jate associates with 
an opportunity for knowing their individual views 
upon many questions which he might be retained to 
argue. He would thus have an immense advantage 
over his opponents at the bar who have no such knowl- 
edge or opportunities. It is but just that under such 
circumstances if a judge is retired he should be 'paid 
for the remainder of the fourteen years for which he 
was elected. He accepts the office with ull its disad- 
vantages, and he should have the legitimate advan- 
tages. 
BLACKSTONE. 
BuFFALO, April 25, 1891. 


APPEAL TO CoURT OF APPEALS— TEMPORARY IN- 
JUNCTION. 


Editor of the Albany Law Journal: 


The two cases in 121 N. Y. (H. R. T. Co. v. W. T. & 
R. R. Co., p. 397, and McLaury v. Bloomer, p. 636) have 
done much to clear up a general misunderstanding 
among the profession concerning the appealability to 
the Court of Appeals of an order of the General Term 
affirming an order of the Special Term granting an in- 
junction pendente lite. The misunderstanding had no 
real foundation, as the prior case (McHenry v. Jewett, 
90 N. Y. 58) stating when such an order is appealable is 
plain as is also the later case of Hatch v. W. U. T. Co., 
93 id. 640. 

The Court of Appeals will not sit as a trial court 
to try an issue of law any more than an issue of 
fact. If the Special Term uses its discretion to grant 
an injunction because it is of opinion that the law is 
with the plaintiff, and the General Term affirms the 
order because it is of the same opinion, the rule is that 
the order of affirmance is not appealable. The Special 
and General Terms have the discretion to grant and 
uphold an injunction on doubtful or unsettled ques- 
tions of law as well as on doubtful questions of fact. 
It is only when “it plainly appears’’ that the case is 
one which, “by settled adjudication” (121 N. Y. 397, 
above), does not entitle the plaintiff to the injunction, 
that the order is appealable to the Court of Ap- 
peals. 

If the question of law is new, doubtful, unsettled or 
debatable, then the order is not appealable to the Court 
of Appeals, as that court will not try an issue of law 
on such an appeal any more than an issue of fact, as 
that would be discharging the functions of a trial 
court. 

H. 

New York City, April 25, 1891. 


——__>__—. 


NOTES. 

N the other law schcols that admit women, they are 
obliged to take the same course, and under the 
same conditions, as the men. Women are graduating 
now from the University of Michigan, from the Union 
College of Law, from the Law School of the Boston 
University, and from many other law schools, with 
precisely the same standing as the male graduates. 
There needs no argument to prove that, granting that 
women ought to study law, they should study it upon 
the same terms as men. After one winter’s work the 
students of the new woman’s law class hold “ closing 
exercises,” and are awarded certificates by the vice- 
chancellor of the university. We hear that the Law 
School of the University of New York has thrown open 





—— 





its law department to women “ on the same terms as to 
men ”’ (personal letter from Dr. Emily Kempin, quoted 
in “ Woman’s Work in America’’). Now I should 
be very much indebted to the Woman’s Legal Educa- 
tion Society, or to Dr. Kempin, for an explanation of 
the relation borne by that society, and the work done 
by its students, to the Law Department of the Univer. 
sity of the City of New York. Are we tosuppose that 
the men students are presented by the vice-chancellor 
with a certificate at the end of one year’s work? And 
if not, are we to understand that women are capable 
of learning in one year what it takes men four years 
to learn? Or are we forced to conclude that in the 
eyes of the vice-chancellor of the University of the 
State of New York, women can get all the law that is 
good for them to get in the period of one year? This 
is the first class of women law students connected 
with a college for men that is content to graduate un- 
der different conditions from the male students, and 
to be presented with a certificate which the university 
would scorn to offer to men. And yet the class is dis- 
missed in a flood of glory. The students tell the law. 
yers present that they do not for an instant contem- 
plate doing such a thing as going into practice; the 
lawyers in their turn compliment the ladies upon their 
discretion; the reporters jot down descriptions of the 
lovely gowns worn by the ladies (“just for all the 
world as if they were simple little school girls, and not 
wise and learned lawyers’’), the valedictorian also 
plays a piece of Liszt (to show that a woman need not 
give up all the graces of womanhood in learning law), 
and the curtain falls upon a delighted audience. “A 
Sad Contemplator,”’ in The Critic. 


The lord chancellor has just introduced a Law of 
Evidence Consolidation Bill (see ante, p. 220) in the 
House of Lords, which will probably have been reada 
second time before these lines meet the eye of the 
reader. It may be hoped that the bill will not leave 
the house without having incorporated therein a pro- 
vision for allowing all persons accused of crime to give 
evidence. A bill of Lord Bramwell’s to this effect, 
first introduced in 1884, has four times passed the 
House of Lords, and a similar bill was introduced 
from 1884 to 1888 by successive law officers of the 
Crown. In 1884 this bill passed through the standing 
committee on law, and in 1888, when it was fully de- 
bated on a second reading, it-met with the warmly-ex- 
pressed approval of Sir Charles Russell, Mr. Finlay and 
other distinguished lawyers too numerous to mention, 
but failed to pass on account of the opposition of the 
Trish members, Sir Henry James and Sir Charles Rus- 
sell joining with those members in urging that, in view 
of that opposition, [reland ought to be excluded from 
the operation of the bill. Upon consideration of the 
statute book us it now stands, we think that the exclu- 
sion of Ireland from the bill has very much to be said 
for it. There are no less than forty-four Evidence Acts 
which apply to Scotland only, and no less than thirty 
Evidence Acts which apply to Ireland only. Neither 
Lord Denman’s act of 1843, by which the evidence of 
interested witnesses, not being actual parties, was ad- 
mitted, nor Lord Brougham’s act of 1851, by which the 
evidence of actual parties was admitted, applies to 
Scotland, the Scotch law of the subject being governed 
by two separate and later acts. Similarly, when the 
advantage of the rules, which Lord Bramwell’s bill and 
the government bills sought to introduce, has been 
proved, as no doubt it will be, by English experience, 
it will be applied to Ireland at the solicitation of Irish 
members themselves to whom the question must have 
been familiar longer even than to English or Scotch 
members; for curiously enough, it was two Irish mem- 
bers, Mr. Scully and Mr. McMahon, who very many 
years ago introduced a bill for admitting the evidence 
of all accused persons.-—Law Journal. 
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ALBANY, May 16, 1891. 








CURRENT TOPICS. 


Sa matter of course husbands up in chilly Winni- 
A peg object to sleeping alone, and so the Western 

Law Times strongly censures the judgment of the 
appellate court in the Jackson case. It employs 
various derogatory expressions to vent its indigna- 
tion — ‘‘a prejudiced and obstinate bench which 
appears to have quite made up its mind beforehand ; ” 
“badgering and cross-firing;” ‘‘innocent and 
diverting pastime;” ‘peppery proceedings;” ‘‘a 
petticoat judgment;” ‘‘ off-hand vulgarities and 
blustering threats of the lord chancellor and ‘his 
willing abettors.” And tocap the climax, the Times 
attributes the decision to the influence of the “ lady 
assessors”? who sat on the bench. These are hard 
words, and in ten years the scribe who wrote them 
will probably feel heartily ashamed of them. For 
ourselves we regard ‘‘a petticoat judgment ” as fully 
ascommendable as a trousers judgment. We see no 
impropriety in freeing the weaker half of the Eng- 
lish people from the bedroom tyranny of the stronger. 
We should very much dislike to find such Canadian 
notions of marriage annexed to the United States. 
This country has possibly some faults, but recogni- 
tion of 2 husband’s brutal tyranny over an unwilling 
and chaste wife is not one of them. We lave culled 
the remarks above quoted from a department of the 
Times styled ‘‘De Presenti.”? Better call them De 
Antiquitate. But we should not be arrogant. Only 
twelve years ago a governor of this State vetoed an 
act enabling married women to contract as if sole. 
But what does the Times mean by speaking of 
“moral England?” Certainly her theory of divorce 
isthe most immoral in Christendom. We look to 
see an improvement in this respect. England makes 
advances, even if they are at the pace of a tortoise. 
In 1875 Vice-Chancellor Hall held that a provision 
in a wife’s will that a bequest in favor of her hus- 
band should determine on his remarrying, was void 
asin restraint of marriage. He did not believe that 
what was sauce for the goose was sauce for the gan- 
der. Allen v. Juckson, L. R., 19 Eq. 631. But this 
was reversed by the Court of Appeal. 1 Ch. Div. 
399. And this was adopted in Bostick v. Blades, 59 
Md. 231; S. C., 43 Am. Rep. 548. The English law 
press is still wading in the slough of despond on the 
subject of the right of divorce, for the latest issue 
of the Law Times predicts that no Parliament in this 
century will enact such a bill as is now pending grant- 
ing the wife a divorce for adultery or unreasonable 
desertion for four years. ‘Truly, the adulterous 
English husband has every encouragement. 


Our contention that the citizen has no constitu- 
tional right to mail service is borne out by some 
Observations by Judge Philips, in U. 8. v. Hannon, 
Vo. 43 — No. 20. 





45 Fed. Rep. 414, the case of an indictment for 
sending obscene matter through the mails. He says: 
“The deduction from this particularization has for 
its postulate a radical misconception of the postal 
organization, and the scope and policy of the law 
touching obscene literature. The government is 
authorized, not commanded, by the Constitution to 
maintain post-offices and post-roads. The system is 
organized and maintained by the government on the 
public responsibility, solely for the purpose of pro- 
moting the public welfare, in facilitating business, 
commercial and social intercourse. It is designed 
to aid legitimate business, and not such as is calcu- 
lated directly to corrupt the public morals and sap 
the foundations of society and government. Having 
the right to establish or disestablish post-offices and 
post-roads, just as the public interests may require, 
Congress may say to what extent the public or any 
individual may use them, and for what purpose, and 
may therefore limit both the quantity and the qual- 
ity of the matter sent through the mails.” The 
same view has authoritatively been pronounced in 
Matter of Jackson, 96 U. 8. 727; S.C., 17 Alb. L. J. 
448, where the Lottery-Circular Exclusion Act was 
held constitutional, Field, J., observing: ‘‘ The right 
to designate what shall be carried necessarily 
involves the right to determine what shall be 
excluded.”’ ‘‘In excluding various articles from 
the mail, the object of Congress has not been to 
interfere with the freedom of the press, or with any 
other rights of the people, but to refuse its facilities 
for the distribution of matter deemed injurious to 
the public morals.” 


The emperor of Germany is reported to have said 
that the death of von Moltke is a more serious blow 
to the empire than the loss of a whole army corps. 
This is undoubtedly an honest utterance, and it 
should sink deep into the hearts of the German peo- 
ple. The life of a single military commander is of 
more importance to the empire than the lives of 
twenty thousand German citizens, mere ‘‘food for 
powder!” It may well be questioned whether Ger- 
many is so free as she would have been had Water- 
loo gone the other way. It is no wonder that her 
citizens emigrate from a land where they are impris- 
oned for criticising their ruler, and compelled to 
waste many of the best years of their lives as mere 
parts of a machine of warfare, condemned to degrad- 
ing idleness and unproductiveness or to die in fur- 
therance of the ambition or revenge of a common- 
place hereditary king. How long will nations waste 
treasure and human life and liberty in the wild 
beast business of war? This same von Moltke seems 
to have been a phlegmatic monster. The great 
Napoleon sometimes lamented and shuddered at the 
miseries and death wrought by his terrible wars, but 
the man of blood who has just died was never 
known to emit so much asa grunt of dissatisfaction. 
He deemed war a divine institution, and defended 
it on high moral grounds. That is, his wars. Prob- 
ably he did not regard Napoleon on the field of Jena 
as a divinely-inspired person. All that von Moltke 
has done for mankind is to free some millions from 
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allegiance to a number of mild kings, and subject 
them to the control of one rather arbitrary despot, 
and to snatch from France two provinces, happy 
under her government, and naturally belonging to 
her, and subject them to the hated German dynasty. 
Several great nations are appropriately symbolized 
by reference to the animal kingdom — the American 
eagle, the British lion, the Russian bear suggest 
some idea of nobility or strength. But what type 
can be found for the traits of von Moltke and Bis- 
marck but the wild boar — fierce, unsparing and 
untamable? Truly men of blood and iron, the con- 
tinent has sweat and groaned under their sway, and 
still suffers in dread of worse to come. Our coun- 
try has reason to be satisfied with its own heroes — 
Washington, Lincoln and Grant — whose mission it 
was to liberate men from bondage to kings and to 
their fellow-men; and with its own policy of sacri- 
ficing nothing to the contingency of war until the 
awful necessity arises. 


In the retirement of Professor Dwight, Columbia 
College Law School loses the ablest, most expe- 
rienced and most popular teacher of law in this 
country. With him retire most of the old faculty, 
none remaining, we believe, but Professors Ordro- 
naux and Keener. Four new men come in — Fran- 
cis M. Burdick, George W. Kirchwey, George M. 
Cumming and John B. Moore. Mr. Moore will lec- 
ture on International Law, a department in which 
he is skilled by five years’ experience as assistant 
secretary of State at Washington, and his talents in 
which are strikingly demonstrated by his recent 
work on Extradition. Mr. Cumming has never 
taught law, but has been taught a great deal at 
home and abroad, and has practiced with marked 
success. The other two gentlemen have made excel- 
lent reputations as law professors. Mr. Burdick, in 
a long career at Hamilton and Cornell, has gained a 
very high standing, and Mr. Kirchwey, in two years’ 
administration as dean of the Albany Law School, 
has made so brilliant a success that it has for some 
time been evident that he would be demanded in a 
wider field of instruction. We dare say this infu- 
sion of new and young blood will prove beneficial 
to the venous system of Columbia. From long per- 
sonal acquaintance with Messrs. Ordronaux, Burdick 
and Kirchwey, and from our acquaintance with Mr. 
Moore’s works, we can venture the prediction that 
there will be no falling off, and probably a growth, in 
the school’s prosperity. Meantime we must express 
the regret, which we share with all our local bar, 
that Albany is to lose the social and legal presence 
of so cultivated a scholar, so acute apd learned a 
lawyer, and so estimable a man and citizen as Mr. 
Kirchwey. Let us add the expression of our satis- 
faction that Messrs. Burdick and Kirchwey, at least, 
do not wholly rely on the academic system of teach- 
ing law solely by cases—the Harvard system. 


In the New Englander and Yale Review E. (Emma?) 
Janes occupies eight pages, entitled ‘‘ Divorce Socio- 
logically Considered,” to express the succinct idea 





‘that divorce ought to be granted for gross, habitual 


and confirmed intoxication. We are rather inclined 
to agree with the writer in this. The following 
expressions are very commendable: 

‘We are in the midst of a period, in this country, 
of special license and laxity in many departments of 
life. The pendulum seems to have swung just now 
about as far as possible in the direction of looseness in 
the administration of law, as well as in legislation. It 
seems to be the rule to let every one do just as he 
pleases and have every thing he wants, unless some 
really shocking outrage is committed, and even then 
to give the perpetrator every license in getting means 
of escape. Judges allow themselves to be browbenten 
by impudent lawyers; juries permit themselves to be 
confused by the most transparent sophistries; and so 
the greatest criminals are gently let off as ‘insane’ or 
‘intoxicated’ or ‘tempted.’ Divorce courts allow 
themselves to be easily imposed upon by perjury and 
collusion, and so administer the law of divorce with 
a laxity, a facile good nature dangerous to the 
stability of society. Cities allow their municipal offi- 
cers to rob them and mortgage their future revenues, 
with hardly a good-natured shrug, no more. The press 
is permitted to blacken the fairest reputatious, to levy 
unlimited blackmail, to issue vast volumes of moral 
pollution, with no remedy, no attempt at restraint. 
Thus the life, property and reputation of the best citi- 
zens are to a terrible extent at the mercy of the worst 
of men, with no real hope of redress. The American 
habit of giving a divorce to almost everybody who 
asks for one is but an incident in the experiment we 
are now passing through, of letting everybody do 
about as he pleases in almost every thing. 

Governor Pennoyer, of Oregon, thinks himself 
pot only a ‘‘biger man” than the president (just 
as the very commonplace governor John Hancock 
was a bigger man than Washington when the latter 
visited Boston), but as we have recently pointed out, 
thinks himself a bigger man than the Supreme Court, 
and proposes to choke them off from pronouncing 
acts of Congress and State statutes unconstitutional. 
He evidently thinks that he has a practical power 
which courts have not, for he may veto a bill, and 
thus possibly defeat the Legislature. We have given 
our readers his views for what they are not* worth. 
The subject is examined without denunciation and 
demagogic effrontery by Charles B. Elliott, of Min- 
nesota, in a paper reprinted from the Political Science 
Quarterly, by Ginn & Co., of New York, and he 
comes to the opposite conclusion. His paper is 
instructive and very interesting in a historical view. 
If the roaring Oregon governor would peruse it 
patiently, he would arise a sadder but a wiser man. 


In the recent case of Waldron v. Waldron, United 
States Circuit Court, Northern District of Illinois, 
Bunn, J., charged the jury that ‘‘a woman may 
maintain an action against another woman for 
wrongfully or intentionally destroying the affection 
of her husband, or persuading, enticing or alluring 
him to desert or abandon her.” This adds another 
authority on the right side of this question. 


We congratulate our Philadelphia contemporary 
on the prolongation of its ‘‘ Honeymoon” to three 
months. 
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NOTES OF CASES. 


N Crosby v. People, Supreme Court of Illinois, 
March 30, 1891, the court said: ‘‘ By the giving 

of the fourth instruction for the people the question 
is fairly presented, whether in prosecutions for 
assaults with intent to commit a felony, drunken- 
ness to a degree where the defendant is incapable of 
forming an intent will constitute a defense. Sec- 
tion 340, Criminal Code (Rev. St. 1889, chap. 38, § 291), 
provides that ‘drunkenness shall not be an excuse 
for any crime or misdemeanor, unless such drunk- 
enness be occasioned by the fraud, contrivance or 
force of some other person, for the purpose of caus- 
ing the perpetration of an offense,’ in which case the 
person causing the drunkenness is to be held crimi- 
nally responsible. The provision that drunkenness 
shall not be an excuse for crime is simply declara- 
tory of the common law. In 4 Blackstone's Com- 
mentaries, 26, it is said: ‘As to the artificial, volun- 
tarily-contracted madness by drunkenness or intoxi- 
cation which deprives men of their reason, and puts 
them into temporary frenzy, our law looks upon 
this as an aggravation of the offense, rather than an 
excuse for any criminal behavior. * * * The 
law, considering how easy it is to counterfeit this 
excuse, and how weak an excuse it is, though real, 
will not suffer any man thus to privilege one crime 
by another.’ In 1 Russell on Crimes, 12, it is said: 
‘With respect to persons non compos mentis from 
drunkenness — a species of madness which has been 
termed dementia affectata —it is a settled rule, that 
if the drunkenness is voluntary, it cannot excuse a 
man for any crime.’ Lord Coke (1 Inst. 247) said: 
‘As fora drunkard, who is voluntarius demon; he 
hath no privilege thereby; but what hurt or ill 
soever he doth, his drunkenness doth aggravate it.’ 
80 it is said: ‘He who is guilty of any crime what- 
ever, through his voluntary drunkenness, shall be 
punished for it as much as if he had been sober.’ 
Hawk. P. C. 1, chap. 1,§6. See Hale P. C. 82; Rex 
v. Carroll, 7 Car. & P. 145; Reniger v. Fogossa, 1 
Plow. 19. Very many cases may be found, but 
these citations will suffice to show tlie rule at com- 
mon law. It will be observed that all the cases 
hold, as our statute provides, that drunkenness is 
not an excuse for crime; and yet the uniform hold- 
ing is that where a particular intent is charged, and 
such intent forms the gist of the offense, as contra- 
distinguished from the intent necessarily enter- 
ing into every crime, as where one crime is thereby 
aggravated into a higher crime, or a misdemeanor 
enlarged into a felony, any cause which deprives 
the defendant of the mental capacity to form such 
an intent will be a defense to the graver crime. 
Thus in State v. Garvey, 11 Minn. 154 (Gil. 95), the 
defendant was indicted for an assault with intent 
to inflict great bodily harm, etc., and the trial court 
tefused to hold that a state of mind produced by 
drunkenness not voluntarily entered into for the 
purpose of committing the crime, in which the 
defendant ‘did not know what he was doing,’ was 
defense under the indictment.’ But the Supreme 











Court hold the contrary, and say: ‘If Garvey was so 
drunk as ‘not to know what he was doing,’ then he 
had no intention — he was incapable of forming any 
intention; and any evidence showing this fact 
should have been admitted by the court;’ citing 
Reg. v. Cruse, 8 Car. & P. 541; Pigman v. State, 14 
Ohio, 555. And in Mooney v. State, 33 Ala. 419, 
which was an indictment for an assault with intent 
to commit murder, the court, after holding that the 
specific intent must be proved, says: ‘ Drunkenness 
certainly does not excuse or palliate any offense. 
But it may produce a state of mind in which the 
accused would be incapable of entertaining or form- 
ing the positive and particular intent requisite to 
make out the offense. In such case the accused is 
entitled to an acquittal of the felony, not because of 
the drunkenness, but because he was in a state of 
mind resulting from drunkenness which affords a 
negation of one of the facts necessary to a convic- 
tion.’ So in Pirtle v. State, 9 Humph. 663, where 
under the statute, to constitute murder in the first 
degree, the killing must be deliberate and premedi- 
tated, it was held that proof of drunkenness was 
admissible because it might show that the accused 
was incapable of forming a deliberate and premedi- 
tated design to kill, and therefore the crime be re- 
duced to murder in the second degree. See also 
Am, Crim. Law, § 41; Swanv. State, 4 Humph. 136; 
Penn v. McFall, Add. 255; Pigman v. State, supra. 
Drunkenness was therefore atcommon law, as under 
our own statute, no excuse for crime; but where the 
nature and essence of the offense is by law made to 
depend upon the state and condition of the mind of 
the accused at the time, and with reference to the 
acts done and committed, drunkenness, as a fact 
affecting the control of the mind, is proper for the 
consideration of the jury; for if the act must be 
committed with a specific intent to constitute the 
crime charged, and the defendant is incapable of 
forming any intent whatever, the offense has not 
been committed. The drunkenness is no excuse for 
any act done or committed. The defendant may be 
punished for the consummated offense, whatever it 
may be; and the want of mind operates, not by way 
of excuse for crime committed, but renders the ac- 
cused incapable of committing the graver offense. 
We are of the opinion that the statute has not 
changed the rule at common law, and that the in- 
struction, as applied to this case, was erroneous.” 


In Howard v. City of Worcester, Supreme Judicial 
Court of Massachusetts, April 1, 1891, it was held 
that a city is not liable for injuries sustained by rea- 
son of a horse’s becoming frightened from the blast- 
ing of rock in excavating for a public school-house, 
since the work is purely for the benefit of the pub- 
lic. The court said: ‘‘ It was held in the familiar 
case of Hill v. Boston, 122 Mass, 344, that a city is 
not responsible in damages to a child attending a 
public school in a school-house provided by the 
city, under the duty imposed upon it by general 
laws for an injury sustained by the child by reason 
of the unsafe condition of a staircase in the build- 
ing. In Bigelow v. Randolph, 14 Gray, 541, a simi- 
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lar doctrine was applied where a scholar received an 
injury from a dangerous excavation in the school- 
house yard. The doctrine was reiterated in Sulli- 
van v. Boston, 126 Mass. 540. It has also been ap- 
plied to other public grounds, like Boston Common. 
Steele v. Boston, 128 Mass. 583; Veale v. Boston, 135 
id. 187; Clark v. Waltham, 128 id. 567; Oliver v. 
Worcester, 102 id. 489. On the same principle a city 
was declared to be exempt from responsibility for a 
personal injury received in consequence of the de- 
fective condition of a public hospital. Benton v. 
Boston City Hospital, 140 Mass. 18. In other States 
a similar rule of exemption has been adopted in ref- 
erence to school-houses and other public buildings 
maintained solely for public use and_ service. 
Wizon v. Newport, 13 R. I. 454 (school-house) ; 
Eastman v. Meredith, 36 N. H. 284 (town-house); 
Hamilton Co. v. Mighels, 7 Ohio St. 109 (court-house) ; 
Freeholders v. Strader, 18 N. J. Law, 108, 121 (dic- 
tum of Hornblower, C. J., as to court-houses and 
jails). The principle on which this exemption from 
responsibility rests is that in the various instances 
referred to the building was erected, or the grounds 
were prepared solely for the public use, and with a 
sole view to the general benefit, and under the re- 
quirement or authority of general laws. In such 
cases, in the absence of any statute which directly 
or by implication gives a private remedy, no action 
lies in favor of a person who has received an injury 
in consequence of a negligent or defective perform- 
ance of the public service. The cases heretofore 
cited relate to injuries received after the completion 
of the work. It makes no difference however if the 
injury is caused by negligent act done in the direct 
performance of the service. Tindley v. Salem, 137 
Mass. 171; Lincoln v. Boston, 148 id. 578; Fisher v. 
Boston, 104 id. 87; Hafford v. New Bedford, 16 
Gray, 297. The plaintiff seeks to establish a dis- 
tinction on the ground that her injury was received 
outside of the limits of the public work, relying on 
an expression in the judgment in Hill v. Boston, 
above cited, at page 358, and on the various decis- 
ions where cities and towns have been held respon- 
sible for injuries-caused by or in the course of the 
construction of roads and bridges, by blasting 
rocks, setting back water, etc. ; for example, Deane 
v. Randolph, 132 Mass, 475; Lawrence v. Fairhaven, 
5 Gray, 110; Waldron v. Haverhill, 143 Mass. 582. 
Those cases however rest on grounds which take 
them out of the general rule, and in the last resort 
it must probably be considered, that taking all the 
statutes together which relate to the construction of 
roads and bridges, it is to be inferred that the Leg- 
islature intended to recognize the existence of a lia- 
bility for the consequences of negligence in the per- 
formance of the work. In the present case the ser- 
vice in which the city was engaged was purely for 
the benefit of the public, and we think the case falls 
within the general rule which exonerates it from re- 
sponsibility for the consequences of its servant’s 
negligence. The servant himself may be responsi- 
ble; the city is exempt. See also Neff v. Wellesley, 
148 Mass. 487; Curran v. Boston, 151 id. 505; Bates 
v. Westborough, id, 174.” 





In United States v. Smith, United States District 
Court, Eastern District of Wisconsin, 45 Fed. Rep. 
476, it was held that a pamphlet purporting to bea 
printed medical treatise touching certain foul pri: 
vate diseases and their cure, and a list of one hun. 
dred and twenty printed questions touching some 
seven private diseases, to be answered by any one 
afflicted with such disorders, after reading the pam. 
phlet, though without illustration, and expressed in 
clean and wholesome language, if intended for pro- 
miscuous circulation through the mails, is an ob- 
scene publication within the Revised Statutes of the 
United States, section 3893, as amended by 25 St. 
496. The court said: ‘‘ The purpose of the statute 
was to purge the mails. Congress, possessing the 
power of exclusion, declines to permit the mail to 
become a vehicle for the transmission and circula- 
tion of mental filth. To that end the statute should 
receive a liberal interpretation, consistently with 
recognized rules of construction. The words ‘ob- 
scene,’ ‘lewd’ and ‘lascivious,’ as employed in the 
statute, are not used interchangeably. ‘ Obscene’ 
has a broader signification than ‘lascivious,’ com- 
prehending whatever is impure, unclean, indecent, 
foul, filthy or disgusting. It is said of this pam- 
phlet that it is a medical treatise without illustra- 
tion, and with a possible exception, expressed in 
clean and wholesome language. In an able ar- 
gument the counsel for the defendant asserted that 
it was the highest duty to instruct the youth in the 
anatomy of the human body, and the law of its na- 
ture, warning them of the grievous results flowing 
from infraction of such law; and that a work upon 
such a subject, devoid of filthy language, cannot 
properly be classed as obscene. Whether act or 
language is obscene depends upon circumstances. 
The public exposure of the person is most obscene, 
yet the necessary exhibition of the person is not only 
innocent, but is a proper act, dictated by positive 
duty. Instruction touching the organs of the body 
under proper circumstances is not reprehensible ; but 
such instruction to a mixed assemblage of the youth 
of both sexes might be most demoralizing. The 
condition determines the quality of the act. Thus 
the nude in art is not of necessity indecent, but it 
may be so conditioned as to come under the ban of 
condemnation. Here is a publication touching cer- 
tain loathsome diseases of the generative organs. 
Such a document, intended for general circulation, 
liable to fall into the hands of the immature, might 
well be deemed corrupting. It is of no consequence 
that the language employed may be pure. The law 
has relation as well to the subject as to its dress. 
Both the subject and its treatment must be free 
from obscenity. The most debasing topic may be 
presented in the choicest language. In such garb 
it is the more dangerous. Impure suggestion clothed 
in pleasing attire allures and corrupts, when bald 
filth would disgust and repel. It is claimed for 
these publications that they were addressed by & 
physician to a patient, and therefore privileged. 1 
cannot doubt that proper and necessary communica- 
tion between physician and patient touching any 
disease may properly be deposited in the mail. 
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* * * Nothing appears to indicate that the de- 
fendant was a physician, or that the person to whom 
these publications were addressed was his patient.” 


——_+—_——_ 


SECRET HISTORY OF A LEGAL PUBLICA- 
TION. 


y those who have read the decisions of Sir William 

Scott as published in the reports of Chr. Robinson 
of Doctors Commons, it may be interesting to know 
that their original appearance was due to the interpo- 
sition of the American minister, Rufus King, and the 
pecuniary assistance of the government of the United 
States. I append a copy of a letter of Mr. King, dated 
at London, July 21, 1802, and addressed to James 
Madison, then secretary of State, in which the history 
of the publication is narrated. It is a significant com- 
mentary on the decisions of the British prize courts in 
those days that Mr. King should have been actuated 
in the course he took not only by a desire to inform 
his country men of the grounds upon which their prop- 
erty was being confiscated, but also by the hope that 
publicity might tend to ameliorate the severity of Sir 
William’s sentences: 


WASHINGTON, D. C., April 22, 1891. 


Mr. Kine To Mr. MADISON. 


J. B. Moore. 


“ Private. 
“ Lonpbon, July 21, 1802. 

“Dear Sir: Asan item in my contingent account 
relates to the publication of Robinson’s Admiralty Re- 
ports, it may be thought proper that I should say a 
word or two in explanation of this expense. 

“Tt has not, as you very well know, been the prac- 
tice of this country to publish reports of the decisions 
of its prize tribunals; and while a pretty general opin- 
ion has prevailed that England administers the law of 
nations in matters of prize with great rigor, English- 
men have uniformly asserted that these tribunals have 
manifested greater moderation in this respect than 
those of any other nation. So long as the decisions of 
the English prize courts remained unpublished, this 
disagreement would continue to exist, and so long 
likewise foreign States would remain witbout precise 
notions of the maxims of public law by which these 
tribunals profess to regulate their decisions. 

“Upon Sir William Scott’s appointment as judge of 
the High Court of Admiralty, being alike distin- 
guished for learning and integrity, and desirous of ex- 
tending his reputation beyond the limits of his own 
country, it occurred to me that the opportunity was a 
favorable one to endeavor to promote the publication 
of these reports of his court, the natural effect whereof 
upon such a mind as Sir William Scott’s seemed likely 
to be in favor of a mild interpretation of the laws of 
war and peace, and what appeared to me of much im- 
portance, such a publication would have a tendency to 
Procure for this important branch of public law a fixed 
character in place of the uncertain and contentious 
reputation it has hitherto possessed; by going into the 
hands of merchants and men of business, these reports 
would moreover enable them to avoid such adven- 
tures as might be liable to interruption. 

“T accordingly conversed with Sir William Scott 
upon the subject. At first the proposal encountered 
difficulty chiefly on account of the contrary usage. 
This objection was finally yielded, and Sir William 
Scott acquiesced, provided the government would con- 
sent, and a suitable reporter could be found to under- 
take the work. I then applied to the minister, and 
suggested such arguments as seemed to me likely to 
engage his attention, and after a time the government 





gave its consent, and nothing remained but to find a 
reporter. 

‘‘As these reports were not expected to be called for 
by professional men, who are the principal purchasers 
of the common-law reports, it was apprehended that 
the demand might not be sufficient to reimburse the 
expense of publication, and to obviate this last objec- 
tion recourse was had as usual in cases of this char- 
acter to subscriptions. Cousidering the utility of the 
publication and the part I had taken to promote it, I 
thought it expedient to subscribe for fifty copies. 
These have been sent from time to time and in the or- 
der of their publication to the department of State, 
except the few copies which I have distributed among 
the American ministers in Europe and some other 
public characters. 

‘Upon this explanation, which ought to have been, 
and I believe was, given to your predecessor at the 
time of the subscription, I flatter myself the president 
will not disapprove of this small expense. As but few 
cases remain undecided in the High Court of Admi- 
ralty, which expects, as I hear, to get through the 
whole of its business in the course of a few weeks 
even, I presume that these reports will not be extended 
far beyond their present size. I have suggested the 
advantage of adding to them an appendix, containing 
the forms of all instruments used in the process of the 
Prize Court; and, as Sir William Scott has given di- 
rections to the registrar to supply Doctor Robinson 
with ail such copies as he may require for this purpose, 
I am in hopes this useful addition will be made. 

‘* These reports are supposed to undergo revision and 
correction of the judge before they are put to press. 

“With sentiments of sincere respect and esteem, I 
am, dear sir, 

“Your obedient servant, 
‘‘Rurus Kine.” 


—_—_>_—_—_ 


ELECTIONS;— CUMULATIVE VOTING — CON- 
STITUTIONALITY. 


MICHIGAN SUPREME COURT, DEC. 24, 1890. 


MAYNARD vy. BoarpD oF District CANVASSERS. 


Act of Michigan of 1889, No. 254, which provides for a cumu- 
lative system of voting for representatives to the State 
Legislature in districts where more than one is to be 
chosen, by permitting each elector to cast as many votes 
for a single representative as there are representatives to 
be elected, is unconstitutional. 


) ANDAMUS. 
T. J. O’ Brien and C. A. Kent, for relator. 
Edwin F. Uhl and F. A. Baker, for respondent. 


CHAMPLIN, C. J. The Legislature, at its biennial 
session of 1889, passed an act numbered 254, entitled 
“An act relating to the election of representatives to 
the State Legislature in districts where more than one 
is to be elected.’’ Section 1 reads as follows: ‘The 
people of the State of Michigan enact, that in all elec- 
tions of representatives to the State Legislature in 
districts where more than one is to be elected, each 
qualified elector may cast as many votes for one candi- 
date as there are representatives to be elected, or may 
distribute the same among the candidates as he may 
see fit, and the candidates highest in votes shall be de- 
clared elected.” Section 2 reads as follows: ‘‘The 
name or names of the person or persons for whom such 
elector intends to vote for as representative to the 
State Legislature shall be written or printed, or partly 
written and printed, upon the ballots containing the 
pames of the persons to be voted for for other State 
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offices, and opposite the name of each person voted for 
as a representative to the State Legislature there shall 
be written or printed in plain figures the number of 
the times the elector intends to vote for said person in 
whole numbers; provided that in case the total of the 
numbers opposite the names of the person voted for 
exceed the total number of representatives to be 
elected from that district, the excess shall be taken 
from the person so voted for lowest on the ticket, and 
should there still be an excess, then from the next 
above, until the numbers correspond.” Section 3 re- 
peals all laws and parts of laws inconsistent therewith. 
This act was approved by the governor on July 3, 1889. 
The city of Grand Rapids comprises one election dis- 
trict, and is entitled to elect two representatives to the 
State Legislature. It is known as ‘The First Repre- 
sentative District.”” Fred A. Maynard, the relator, is 
an elector residing in that district, and in his petition, 
duly verified, in which he prays for a mandamus, states 
that on the 4th of November, 1890, there were in said 
election district fourteen thousand two hundred and 
seventy-two qualified electors duly registered accord- 
ing to law, and entitled to vote for the officers then to 
be elected, and to elect two representatives in the 
State Legislature; and that under the laws of this 
State each of said electors was entitled to cast his vote 
for two representatives in the State Legislature — one 
vote for each, or to cast for one person for representa- 
tive in said Legislature two votes, as the elector might 
see fit. That at said election thirteen thousand of said 
qualified electors voted for the several officers to be 
elected. That at said election five persons were voted 
for as representatives, including relator. That the re- 
turns from the several voting precincts have been duly 
returned and filed. That such returns show, that for 
the office of representative, relator received eight 
thousand three hundred and sixty-eight votes; Mr. 
White, seven thousand three hundred and fifty-eight; 
Mr. Hayward, seven thousand and seventy-four; Mr. 
Thaw, six hundred and twenty-three votes, and Mr. 
Belden one vote. That the inspectors in several of the 
precincts counted and returned the cumulative votes 
for relator as single votes only. That the board of dis- 
trict canvassers met, aud from the returns made a 
statement, that for said office of representative, White 
received seven thousand three hundred and fifty-eight 
votes; Hayward, seven thousand and seventy-four 
votes; Maynard, the relator, five thousand three hun- 
dred and seventy-four votes; Thaw, six hundred and 
twenty-three votes, and Belden one vote —and deter- 
mined that White and Hayward were elected. That 
relator had the greatest number of votes, and was duly 
elected representative. That he bases his claim to 
election upon the legality of said cumulative votes, 
and avers that if every ballot having his name only for 
representative as aforesaid, with the statement ‘‘ two 
votes ’’ opposite the name as aforesaid, shall be counted 
as two votes, then he received more than tev thousand 
votes for said office, and this exceeded the votes given 
for any other candidate. He admits that if said votes 
cannot be counted for him cumulatively — that is, if 
every ballot having the statement “two votes,’’ as 
aforesaid, for him is legal only as one vote, and must 
be so counted—then’ that the said White and Hayward 
received a greater number of votes for representative 
at said election than the relator. He prays for a man- 
damus to compel the board of district canvassers to de- 
clare him elected, and that the chairman and clerk 
certify the same. The board of canvassers have an- 
swered, in which they deny that the cumulative votes 
cast for relator are legal, and deny that they should 
be counted. They set up, that previous to the election 
held on the 4th of November last, a convention of the 
Democratic party of the first representative district 
met and placed in nomination Arthur S. White and 
John W. Hayward for the office of representatives in 





the State Legislature, to be voted for upon a general 
ticket at the said election, and their names were so 
printed upon the tickets of that party. That a conven- 
tion of the Republican party also met previous to the 
election, and placed in nomination only one person as 
representative, and that person was Fred A. Maynard, 
the relator, and his name was printed upon the tickets 
of that party with the words “ two votes’’ opposite 
said name. That the ballots used at said election were 
furnished by the secretary of State of the State of 
Michigan for that purpose. That the returns from 
every precinct show a large excess of votes cast over 
the number of voters listed in the poll-lists. These 
poll-lists show that thirteen thousand one hundred 
and sixty-four electors voted in the city, and the re- 
turn of votes show that twenty-three thousand seven 
hundred and nine votes were cast—an excess of ten 
thousand six hundred and thirty-five votes. The board 
claim that the act above recited is unconstitutional 
and void, and so regarding it, they disregarded it, and 
declared those persons elected who had received the 
highest number of votes, counting one vote to a bal- 
lot. At the time of the argument, petitions for man- 
damus had been filed on behalf of four persons who 
claim to have been elected by cumulative votes to the 
office of representative in the city of Detroit, and 
counsel representing the parties in interest there were 
permitted to present their views upon the constitu- 
tionality of the law. 

There has been in the latter half of the present cen- 
tury a growing desire to secure to minorities a propor- 
tionate representation in legislative and corporate 
bodies, and from time to time schemes have been ad- 
vocated by those who have desired to bring about what 
they claim as a reform in existing modes of election to 
secure to the minority a just and proportionate repre- 
sentation. These schemes may all be reduced to four 
well-recognized classes, viz. : The “‘ restrictive,” which 
requires a certain number to be elected on one ticket, 
and prohibits any elector from voting for the whole 
number to be elected. Thusif four are to be elected 
no one can vote for more than two. (2) The ‘‘ cumu- 
lative,’ which requires three or more to be elected, 
and permits the elector to cast as many votes as there 
are persons to be elected, and to distribute votes among 
the candidates as the elector may choose. (3) The 
* Geneva,’’ ‘‘ free vote’ or “‘ Gilpin” plan. By this plan 
the districts are required to be large, and each party 
puts in nomination a full ticket, and each voter casts 
a single ballot. The whole number of ballots having 
been ascertained, that sum is divided by the number 
of places to be filled, aud each ticket is entitled to the 
places in proportion to the number of votes cast by it, 
taking the persons elected from the head of the tick- 
ets. This plan doubtless comes the nearest to a pro- 
portionate representation of the minority of any plan 
devised which is practical for popular elections. It 
was originated by Mr. Gilpin in 1844, who advocated it 
in a pamphlet published in Philadelphia. It has never 
been adopted in this country, but has become the liste 
libre of Geneva, and is said to work well in Switzer- 
land. The fourth plan is what is known as the “ Hare” 
plan, or “single vote.” This method is too intricate 
and tedious ever to be adopted for popular elections 
by the people. It requires successive counts and re- 
distribution of the votes until an election is reached. 
The effort to realize minority representation by the 
use of the restrictive method was tried in Ohio, under 
an act passed in that State. The law was declared un- 
constitutional by the Supreme Court. State v. Con 
stantine, 42 Ohio St. 437. That court held that it was 
the right of every elector to vote for every candidate 


_or person to fill the offices provided by law to be 


elected by vote of electors, and a law which said that 
no person could vote for more than two of the four 
persons to be elected took away from tne elector 4 
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substantial right guaranteed to him by the Constitu- 
tion. In Pennsylvania, Mr. Buckalewe for many years 
advocated the adoption of the system of cumulative 
voting in order to secure minority representation; and 
mainly through his efforts, in 1874, a provision was in- 
serted in tha Constitution of Pennsylvania (art. 16, 
§4) permitting stockhotders in corporations to vote 
cumulatively upon the shares of stock. It was heldin 
Hays v. Com., 82 Penn. St. 518, that as to corporations 
existing at the time the constitutional provision was 
adopted, the constitutional provision could not apply, 
because it interfered with and affected existing vested 
rights. In 1870 the State of Illinois adopted a new 
Constitution, which contains this provision (art. 4, 
§$7,8): ‘The House of Representatives shall consist 
of three times the number of the members of the Sen- 
ate, and the term of office shall be two years. The 
representatives shall be elected in each senatorial dis- 
trict at the general election in the year of our Lord, 
1872, and every two years thereafter. In all elections 
of representatives aforesaid, each qualified voter may 
cast as many votes for one candidate as there ure 
representatives to be elected, or may distribute the 
same, or equal parts thereof, among the candidates, as 
he shall see fit, and the candidates highest in votes 
shall be declared elected.’’ In Nebraska (art. 11, § 5), 
in West Virginia (art. 11, § 4), in Missouri (art. 12, § 6), 
and in California (art. 12, § 12), by coustitutional enact- 
ment, cumulative voting is permitted upon stock in 
corporations. So far as lam aware, Illinois is the only 
State which has tried the experiment of cumulative 
voting for members of the Legislature. It is signifi- 
cant that all the States which have authorized such 
voting have submitted it to the people for their adop- 
tion as a part of the fundamental law. In Ohio the 
Legislature endeavored to authorize it without a con- 
stitutional amendment, and it was declared unconsti- 
tutional. In New York there has been legislation 
sanctioning such voting in certain cases; and although 
the question has been twice before the Court of Ap- 
peals of that State, that court found a way of dispos- 
ing of the cases in which the questions were raised 
without passing upon the constitutionality of the law. 
People v. Crissey, 91 N. Y. 616; People v. Kenney, 96 
id. 294. 

Such has been the action of other States. Is the law 
contrary to the Constitution of this State? The pro- 
vision of the Constitution bearing upon this question 
is that relating to elections, and that relating to the 
election of representatives. Article 7, section 1, pre- 
scribes the qualification of electors. It says: ‘In all 
elections, every male citizen * * * _ shall be an 
elector, and entitled to vote.’’ Section 2 provides that 
“all votes shall be given by ballot, except such town- 
ship officers as may be authorized by law to be other- 
wise chosen.’ Article 4, section 2, provides that the 
Senate shall consist of thirty-two members. They 
shall be elected for two years, and by single districts. 
Each district shall choose one senator. No county 
shall be divided in the formation of Senate districts, 
except such county shall be equitably entitled to two 
or more senators. Section 5 provides that the House 
of Representatives shall consist of not less than sixty- 
four, nor more than one hundred, members. Repre- 
sentatives shall be chosen for two years, and by single 
districts. No township or city shall be divided in the 
formation of a representative district, but when any 
township or city shall contain a population which en- 
titles it to mure than one representative, ‘‘ then such 
township or city shall elect, by general ticket, the num- 
ber of representatives to which it is entitled.”’ Sec- 
tion 34 provides that the election of senators and 
Tepresentatives shall be held on Tuesday succeeding 
the first Monday of November, biennially. The first 
Constitution adopted in 1835 was substantially the 
same, except that elections were annual. Senators 








and representatives were not required to be elected 
by single districts. Laws were immediately enacted 
providing for elections, and the manner of conducting 
them, under which every elector was entitled to ex- 
press his will as to the choice of rulers, and who should 
represent him in the Legislature, by depositing a bal- 
lot upon which his choice was indicated, containing 
the name of one person for one office; and if two bal- 
lots were found folded together in the box, or if any 
ballot included more than one name for any office, they 
were Gestroyed as fraudulent and illegal, and not 
counted. These laws were in force at the time of the 
adoption of the present Constitution, and have been 
continued in force ever since. They afford a practical 
construction of the right of every elector to vote for 
every officer to be elected, and that his vote shall be of 
equal effect, and 10 more than the vote of every other 
elector for every officer to be elected. Laws were 
passed, and exist to-day, punishing any elector for 
voting more than once for any candidate. Repeaters 
and ballot-box stuffers were condemned under severe 
penalties. Such has been the Constitution and practi- 
cal operation under it for more than half a century. 
More than this, such has been the practice by all the 
States of our Union under constitutional provisions 
similar to ours. 

It was conceded upon the argument by counsel who 
appeared to defend the constitutionality of this law, 
that when the Constitution was adopted, no such thing 
was thought of as cumulative voting, that it is a re- 
cent invention, and that our people, when they adopted 
the Constitution, had no thought of investing the Leg- 
islature with the right of enacting a cumulative voting 
law; but they contend, that no matter what has been 
the uniform custom, the Legislature has the power to 
enact a cumulative voting law, or any other law that 
is not expressly or by plain implication forbidden 
tbem to do by the Constitution. The rules for con- 
struing the Constitution of this State have often been 
passed upon by this court, and certain principles recog- 
nized in the performance of this duty. Thus it has 
been said, that before an act of the Legislature can be 
declared by the courts unconstitutional, it must be 
prohibited by the express words of that instrument, 
or by necessary implication; and some members of the 
court have gone so far as to say, that before you can 
declare the act void, you must be able to lay your 
finger upon the very language of the Constitutiou 
which prohibits the exercise of the power of the Leg- 
islature to enact the law. Scott v. Smart's Ea’rs, 1 
Mich. 295; People v. Gallagher, 4 id. 244; Sears v. Cot- 
trell, 5 id. 251; Tyler v. People, 8 id. 320; People v. 
Blodgett, 13 id. 126; People v. Mahaney, id. 481. The 
rule above avunounced has not been unquestioned, and 
in almost every case the result announced failed to se- 
cure the unanimous concurrence of its members. 

In reaching a conclusion as to whether an act of the 
Legislature is prohibited by the express languuge or 
by necessary implication, and to enable the court to 
correctly construe the Constitution, certain rules have 
been laid down for its guidance which will be now re- 
ferred to. “Constitutions,” says Mr. Justice Cooley 
in the case of Bay City v. State Treasurer, 23 Mich. at 
page 506, ‘‘do not change with the varying tides of 
public opinion and desire. The will of the people 
therein recorded is the same inflexible law until 
changed by their own deliberative action; and it can- 
not be permissible for courts, that in order to aid eva- 
sions and circumventions, they shali subject these in- 
struments, which in the main only undertake to lay 
down broad general principles, to a literal and techni- 
cal construction, as if they were great public enemies, 
standing in the way of progress, and the duty of every 
good citizen was to get around their provisions when- 
ever practicable, and give them a damaging thrust 
when convenient. They must construe them as the 
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people did in their adoption, if the means of arriving 
at that construction are within their power.” Mr. 
Justice Christiancy, in Kennedy v. Gies, 25 Mich. 83, 
said: ‘In legal reasoning, and in the construction of 
Constitutions and statutes, we are often compelled to 
content ourselves with conclusions somewhat less cer- 
tain than those involved in mathematical axioms, be- 
cause neither conventions nor Legislatures always use 
language with mathematical accuracy, and neither the 
human mind nor human affairs will always submit to 
mere mathematical rule. For various reasons and 
upon various grounds, exceptions or qualifications are 
sometimes implied, though pot expressed.” The 
learned judge then instances cases where, if the Legis- 
lature should give to courts jurisdiction to try cases 
involving certain amounts or of a certain character, 
such act of the Legislature would ‘not give such judge 
the right to try his own cause. In that case also he 
held that it was legitimate to inquire whether there 
jwas not something in the nature of the provision itself, 
considered in connection with the legislative and ju- 
dicial history of the State, and the action of the con- 
vention which framed it, which might furnish a satis- 
factory inference that such an exception was intended, 
and should therefore be implied. In People v. Hard- 
ing, 53 Mich. 485, Mr. Chief Justice Cooley said: In 
seeking for the real meaning of the Constitution, ‘‘ we 
must take into consideration the times and circum- 
stances under which the State Constitution was 
formed, the general spirit of the times, and the pre- 
vailing sentiments among the people. Every Constitu- 
tion has a history of its own, whichis likely to be more 
or less peculiar, and unless interpreted in the light of 
this history, is liable to express purposes which were 
never within the minds of the people when agreeing 
to it. This court must keep in mind when called upon 
to interpret it, for it is their duty to enforce the law 
which the people have made, and not some other law 
which the words of the Constitution may possibly be 
made to express.’’ In the case of Attorney-General v. 
Detroit Common Council, 58 Mich. 213, some views of 
our late associate, Mr. Justice Campbell, are of special 
significance as bearing upon the question under con- 
sideration. Hesaid: ‘It is needless to explain that 
under that instrament the whole scheme of govern- 
ment in every department depends upon the action of 
the qualified voters in their election districts. * * * 
All legislation imposing restraints or conditions upon 
voting must conform to the other clauses and provis- 
ions of the Constitution. No part of that instrument 
can be allowed to override or destroy any other part. 
* %* * There is nothing in the Constitution which 
permits the Legislature, under the desire to purify 
elections, to impose any conditions which will destroy 
or seriously impede the enjoyment of the elective fran- 
chise; and as the right of voting is the same every- 
where, it is obvious that the conditions regulating the 
manner of exercising it must be the same, in substance, 
everywhere. The machinery of government differs in 
its details in cities, villages and townships; and of 
course it is unavoidable that there must be some dif- 
ferences in methods and officers to administer the elec- 
tion laws. But it cannot be lawful to create substan- 
tial or serious differences in the fundamental rights of 
citizens in different localities in the exercise of their 
voting franchise.” 

In the light of these decisions there is in my mind 
no doubt that the act under consideration is uncon- 
stitutional. The Constitution is the outgrowth of a 
desire of the people for a representative form of gov- 
ernment. The foundation of such a system of gov- 
ernment is, and always bas been, unless the people 
bave otherwise signified by their Constitution, that 
every elector entitled to cast his ballot stands upon a 
complete political equality with every other elector, 
and that the majority or plurality of votes cast for any 





person or measure must prevail. All free representa- 
tive governments rest on this, and there is no other 
way in which a free government may be carried on and 
maintained. That the majority must rule, lies at the 
root of the system of a republican form of govern- 
ment no less than it does in a democratic. When 
there are more than two candidates for the same office 
placed in nomination, it may often happen that one 
candidate, although he may receive more votes than 
any other, may not receive a majority of the votes 
cast. Still the principle of majority rule is preserved, 
for in such case more of the electors prefer such can- 
didate than they do any other particular candidate to 
represent them. It is the constitutional right of every 
elector, in voting for any person to represent him ia 
the Legislature, to express his will by his ballot; and 
such vote shall be of as much influence or weight in 
the result, as to any candidate voted for, as the ballot 
and vote of any other elector. The Constitution does 
not contemplate, but by implication forbids, any 
elector to cast more than one vote for any candidate 
for any office. This prohibition is implied from the 
system of representative government provided for in 
that instrument. The political history of the State 
from 1836 to the present time shows that every elector 
has an equal voice in the choice of those who shall 
represent the people in the Legislature. It is implied 
in those provisions of the Constitution which requires 
that representatives in the Legislatures shall be chosen 
by ballot, and by single districts. By these provisions 
every elector expresses his wish by ballot, and asingle 
vote isimplied. It is implied in those provisions of 
the Constitution that declare that every male citizen 
of twenty-one years of age, and possessing the qualifi- 
cations prescribed, shall be entitled to vote at all elec- 
tions; and that all votes shall be given by ballot, ex- 
cept for such township officers as may be authorized 
by law to be otherwise chosen. What do these provis- 
ions express? What is the meaning of the word “ vote?” 
It means, according to Worcester, ‘* suffrage, voice or 
opinion of a person in some matter which is commonly 
to be determined by a majority of voices or opinions 
of persons who are empowered to give them; the wish 
of an individual in regard to any question, measure or 
choice, expressed by word of mouth, by ballot or 
otherwise; that by which the will, preference or opin- 
ion of a person is expressed; a ba!lot.’’ See also Bouv. 
Law Dict., tit. “ Vote.” And what is meant by the 
word *‘elections,”’ used in this article of the Constitu- 
tion? Bouvier defines ‘‘election’’ as signifying the 
choice which several persons collectively make of a 
person to fill an office or place. This is the most usual 
acceptation of the term. We think also that he ex- 
presses the common opinion of the public in the fourth 
paragraph under this title when he says: ‘One of the 
cardinal principles on the subject of elections is that 
the person who receives a majority or plurality of the 
voles is the person elected. Generally, a plurality of 
the votes of the electors present is sufficient, but in 
some States a majority of all the votes is required. 
Each elector has one vote.” Giving to the language 
of the Constitution its ordinary signification, it declares 
the principle that each elector is entitled to express 
his choice for representative, as well as all other offi- 
cers, which is by his vote, and the manner of express- 
ing such choice is by ballot. When he has expressed 
his preference in this manner, he has exhausted his 
privilege; and it is not in the power of the Legislature 
to give to his preference or choice, without conflicting 
with these provisions of the Constitution, more thana 
single expression of opinion or choice. As to members 
of the Legislature, county or township officers, the 
Constitution nowhere in express terms prohibits the 
Legislature from enacting a law that the certificates of 
election shall be issued to the person having the least 
number of votes. This is practically what is asked for 
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here in this case, for relator admits that he has re- 
ceived a minority of the votes cast, if each elector can 
cast but one vote for a candidate. No one would con- 
tend that a law declaring the person who received the 
least number of votes elected to an office to be a con- 
stitutional and valid law; and yet we cannot lay a 
finger upon the clause prohibiting in terms such legis- 
lation. It is true, the Constitution does not prohibit 
the Legislature by express language from concocting 
some scheme by which the equality of the electors in 
the choice of representatives may be impaired or de- 
feated. There is nothing in the Constitution which 
by express language prohibits the Legislature from 
enacting a law providing that such electors as appear 
by the assessment-roll of the preceding year to have 
been assessed $1,000 and upward shall have an ad- 
ditional vote for each $1,000 for which they are as- 
sessed and pay taxes on. This would permit every 
elector qualified under the Constitution to vote at 
least once, and others to vote as many times as they 
were assessed $1,000 upon the assessment-roll. It re- 
quires no argument to show that such legislation 
would defeat the object of the elective franchise, which 
is that every elector’s franchise is of equal value to 
every other elector, and it would subvert the will of 
the people as expressed through the ballot. And such 
is the case before us. No reason can be given why, 
under our Constitution, one elector should be entitled 
to vote twice or seven times for any particular person 
to represent himin the Legislature when any other 
elector who desires to exercise the right which the 
Constitution gives him to vote for every person al- 
lowed by law to represent him in the Legislature to 
vote but once. The choice of the elector, as expressed 
by the ballot, who ‘‘ plumps”’ his vote under this law 
is equal to the choice of two electors in Grand Rapids, 
orto seven in Detroit, who exercise the right which 
the Constitution gives them to vote for every candi- 
date to be chosen. It is no answer to say that he too 
may forego the right of an elector to vote forthe num- 
ber of representatives which the law permits in cities 
entitled to more than one representative; for to do so 
he is compelled to relinquish a constitutional right, 
and his right as an elector is in this respect abridged. 
What difference in principle or in result is this law, 
which permits one elector to cast more than one vote 
for a candidate, from the act of the persou who stuffs a 
ballot-box with more votes for a particular candidate 
than there were electors voting for him? The only 
difference is that in one case the will of the majority 
is overcome and defeated under the forms of law, and 
in the other without law. Both are frauds upon the 
rights of the majority of the electors; both alike strike 
down the constitutional safeguards of the people; both 
are subversive of a free representative government. 

It must be conceded that the Constitution, by im- 
Plication, prohibits cumulative voting in single dis- 
tricts; that is, where but One representative can be 
elected. The prohibition is equally strong in cities or 
towns where, by the Constitution, more than one rep- 
resentative can be elected. With regard to such mu- 
nicipalities, the Constitution declares that such town 
or city shall elect by general ticket the number of rep- 
resentatives to which it is entitled. Here the method 
of election is prescribed and cannot be ignored. What 
is meant by the term “ general ticket?’’ In the con- 
nection in which the language occurs, the term “gen- 
eral ticket” is opposed to “ partial’’ or “ special,” and 
signifies that the whole number of representatives to 
which the town or city is entitled shall be placed upon 
the ticket to be voted, thereby constituting a ‘“‘ general 
ticket.” This signification corresponds with the pri- 
Mary meaning of the word ‘‘general” as defined by 
lexicographers. It is moreover consistent with the 
Provision for electing representatives when only one 
isto be chosen, making the whole proceedings uni- 











‘form throughout the State. Any other construction 


or any construction of the Constitution which will per- 
mit an elector to vote more than once for the same 
person to be a representative, would destroy that uni- 
formity of the right of every elector, wherever he may 
reside in this State, to cast one vote, and but one vote, 
for each representative for which he is entitled to 
vote; and, as was said by Mr. Justice Campbell in the 
case of Attorney-General v. Detroit Common Council, 
58 Mich. 213, cited above, ‘‘it cannot be lawful to cre- 
ate substantial or serious differences in the funda- 
mental rights of citizens in different localities in the 
exercise of their voting franchise.”” The law under 
consideration does create substantial and serious dif- 
ferences between the rights of the electors in Grand 
Rapids and in Detroit from those of other parts of the 
State, in the exercise of their voting franchise. In 
Grand Rapids it defeats the will of a majority of the 
electors, and, instead of securing a minority repre- 
sentation, it gives an equal representation with the 
majority. In Detroit, as stated upon the argument of 
the learned counsel, instead of that municipality being 
represented in the Legislature by those electors who 
constituted a majority who voted for representatives, 
and, if no elector had voted more than once for any 
candidate, such majority would have elected seven 
representatives, the minority of the electors voting 
have elected four out of the seven by “ plumping” 
their votes in different parts of the city. Here the will 
of the majority has been defeated and overridden by 
votes which do not represent the will of av individual 
elector in each case, but which do represent, if the law 
is constitutional, a legal stuffing of the ballot-boxes 
with false votes. In this State, no matter by what 
means accomplished, whether because a candidate who 
receives a majority of the votes is ineligible or whether 
an elector votes more than once for a candidate, no 
person is elected who receives only the vote of a mi- 
nority of the electors voting. People v. Molitor, 23 
Mich. 341. Although the Constitution requires repre- 
sentatives to be elected upon a general ticket in the 
cases specified, yet every elector is not obliged to vote 
for every office to be filled, or for every person on the 
ticket. He may vote for one or more, but he cannot 
vote more than once for any one person, for the rea- 
sons before stated. 

Under ordinary circumstances, where a _ person 
claims an election to a legislative body which is the 
sole judge of the election and qualifications of its own 
members, we should not grant a writ of mandamus to 
compel the canvassing board to reverse its action. 
Sherburne v. Horn, 45 Mich. 160. And while we adhere 
to the doctrine laid down in several of our previous de- 
cisions, that the duties of a canvassing board are 
purely ministerial, yet, feeling, as we do, that the law 
is unconstitutional under which the relator claims to 
have been elected, we should stultify ourselves to com- 
mand even a ministerial board to observe it. Happily, 
we are relieved from such dilemma by the honorable 
course of the relator, who has set up the fact in his pe- 
tition that he is not entitled to the certificate unless 
the votes can be counted for him cumulatively, and 
that a less number of electors voted for him than for 
those whom the canvassing board have declared elected, 
and his counsel frankly states to us that unless the 
cumulative voting law is valid his client bas no claim 
and asks no relief. We have also a precedent from 
Ohio, where the duty of the canvassing board is min, 
isterial, but who refused a certificate of election to an 
office claimed to be vacant, but which they deemed not 
vacant. The Superior Court held that although the 
duties of the canvassing board were ministerial, and 
they had no right to consider the question of vacancy, 
yet the court wonld consider it, and not compel the 
performance of an act that was useless. State.v. Me 
Gregor, 44 Ohio St. 628. 
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If the people of this State desire to provide for some 
different means to secure minority representation than 
that which is in a measure secured by the single dis- 
trict system under the present Constitution they must 
do so through an amendment to that instrument by 
which a proposition so vitally interesting to them may 
be passed upon by the popular vote; but it is to be 
hoped that, when a plan is submitted to them, it will 
not be the system of cumulative voting, which obtains 
such unequal and unjust results, overturning, iu many 
instances, the will of the majority, and concerning 
which Mr. Horton, in the Penn Monthly for June, 1873, 
said: ‘“ The larger the district, the more dangerous the 
pecaliarities of this system. Were it tried on such a 
scale as that of congressional elections in Ohio, any 
thing like fairness or proportionality would at first be 
impossible. Tending, as it plainly must, if unre- 
strained, to make representation fluctuating and dis- 
proportionate, it would eventually compel the tight- 
ening of the already oppressive bands of party disci- 
pline. In general, the scale which, under the present 
district system, tends now to a majority, and now toa 
minority, would be permanently weighed down in 
favor of a minority.’’ If proportional representation 
is desired, the Geneva or Gilpin plan approaches the 
nearest to exact justice. Butevery plan yet devised 
is open to serious objections. Were the law under con- 
sideration a valid emanation of legislative power, we 
should not offer uny suggestions as to its wisdom or 
expediency, and what we have said is in response to 
the argument advanced that there was a widespread 
and prevailing desire for some sort of minority repre- 
sentation. Upon consideration of the whole record, 
the application must be denied. 


Morse, GRANT and Lone, JJ., concurred. 


CAHILL, J. (dissenting). I am unable to agree with 
my brethren in the conclusion that Act No. 254 of the 
Laws of 1889, commonly called the “ Cumulative Vot- 
ing Law,” is unconstitutional. The law reqnires me to 
give the reasons for my dissent. In doing so, as the case 
is one that in a special sense concerns the whole peo- 
ple, I shall be justified in stating some of the element- 
ary principles that underlie the question to be de- 
cided. And, first, I may state what is not to be de- 
cided. This court Las no right to criticise or discuss 
the wisdom, the policy, the fairness or abstract justice 
of an act of the Legislature. The Supreme Court is 
not the guardian of the Legislature, to see that it does 
no wrong. The Legislature, when acting within the 
scope of its constitutional powers, is under no guar- 
dianship, and is answerable to no one but the people. 
The only duty that devolves upon this court in con- 
nection with legislation is to see that the Legislature 
does not violate the Constitution. Speaking generally, 
the Legislature may do this in one of three ways: 
First. Its action may be in excess of the legislative 
power. By this is meant that,as the government is 
divided into three departments—executive, legislative 
and judicial—the Legislature may not usurp or trespass 
upon the powers that belong to the other departments. 
Second. It may disregard some direction of the Con- 
stitution required to be observed in the manner of 
enacting laws; such, for example, as that which for- 
bids any bills to be introduced after the first fifty days 
of the session, or that which provides that no law shall 
embrace more than one object, which shall be clearly 
expressed in its title. Third. The Legislature may at- 
tempt to prescribe a rule of action which is forbidden 
by the Constitution. -That is what it is claimed has 
been done in the case of the law in question. It is said 
that the Legislature has attempted to establish a rule 
for the conduct of elections of representatives in the 
legislative districts, where more than one is to be 
elected, which the Constitution forbids. To deter- 
mine whether this is so, we must examine the Consti- 





tution to see whether it contains any express prohibi- 
tion of the act passed, or, if not, then whether it is for. 
bidden by necessary implication. It is not claimed, 
that there is any thing in the Constitution that ex- 
pressly prohibits this act of the Legislature. It is said 
by my Brother Champlin that ‘* the Constitution is the 
outgrowth of a desire of the people for a representa- 
tive form of government. The foundation of such a 
system of government is, and always has been, unless 
the people have otherwise signified by their Constitu- 
tion, that every elector entitled to cast his ballot stands 
upon a complete political equality with every other 
elector, and that the majority or plurality of votes 
cast for any power or measure must prevail. All free 
representative government rests on this, and there ig 
no other way in which a free government may be car- 
ried on and maintained. That the majority must rule, 
lies at the root of the system of a republican form of 
government no less than it does in a democratic.” 
From this he deduces that ‘ the Constitution does not 
contemplate, but by implication forbids, any elector 
to cast more than one vote for any candidate 
for any office. This prohibition is implied from 
the system of representative government provided 
for in that instrument. The political history of 
the State from 1836 to the present time shows that 
every elector has an equal voice in the choice of those 
who shall represent the people in the Legislature. It 
is implied in those provisions of the Constitution 
which require that representatives in the Legislature 
shall be chosen by ballot and by single districts. By 
these provisions every elector expresses his wish by 
ballot, and a single vote is implied.” It is because the 
act in question is supposed by my brethren to be in 
conflict with these ideas of what is involved in a re- 
publican form of government that they hold it invalid. 
It was undoubtedly contemplated by the framers of 
our Constitution that the State should have and main- 
tain a republican form of government, with all that is 
implied; but it does not follow from this that it was 
intended that the judiciary should assume to decide 
what laws were best calculated to accomplish that end. 
The absolute rule of the majority, in which the mi- 
nority shall have no voice, is not believed by all to 
be essential to republican government. There are 
those who contend that a government comes nearest 
to being a government of the people when it contains 
representatives of all classes and shades of opinion 
prevalent in the community represented. It is this 
idea that is recognized in the division of the State into 
representative districts. If all the representatives 
were elected on one general State ticket, the com- 
plexion of the Legislature would tend to be unani- 
mous, one way or the other. By dividing the State into 
districts, the minority party in the State is able in lo- 
calities to secure representation. The provision of the 
Constitution which requires townships or cities, enti- 
tled to more than one representative, to elect them on 
a general ticket, operates, without having been in- 
tended so to do, against the wise policy applied by the 
Constitution to the rest of the State. If the cities of 
Detroit and Grand Rapids were divided into repre- 
sentative districts, those who belong to the minority 
party of the city, taken together, might be able to elect 
one or more representatives to the Legislature. It will 
hardly be contended that that would be subversive of 
arepublican form of government. It would, on the 
other hand, conduce to the advancement of a principle 
much contended for, that representatives should be 
brought near to the people. Opinion by Morse, J., in 
Attorney-General v. Detroit Common Council, 58 Mich. 
226. 


If the position taken by my brethren is correct, that 
the law is bad because it violates a fundamental prin- 
ciple of republican government, that argument is 
equally strong against its being adopted into the Con- 
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stitution by amendment. Toso amend the Constitu- 
tion would, if my brethren are right, be in violation of 
that provision of the Federal Constitution which re- 
quires the United States to guarantee toevery Statea 
republican form of government. Art.4, $4. This 
argument against the law is based upon the further 
idea that it gives unequal rights to electors, and that 
an elector may be deprived of his right to vote for all 
representatives to be elected on the general ticket; 
whereas, under it, all electors have an equality of suf- 
frage, which includes the right to vote for all or as 
many of the representatives on the ticket as they 
choose. It is a popular idea that a republican form of 
government necessarily involves the right of the ma- 
jority to govern; but neither the Constitution of this 
State, nor the practice under it, gives any sanction to 
that idea. The Constitution says nothing upon the 
subject, but the laws which govern elections provide 
that the person receiving the highest number of votes 
shall be elected. Under this rule it rarely happens that 
the person elected is the choice of a majority of the 
electors, and in some cases he represents the choice of 
acomparatively small minority. If the right of the 
majority to govern is fundamental, it is no answer to 
this assault upon it to say that the minority which is 
permitted to elect is larger than some other minority 
that has voted for some one else. The fact that any 
minority is permitted to rule is conclusive that the rule 
of the majority is not essential to popular government. 


" Neither, in my judgment, is it essential to a govern- 


meut by the people that elections should be conducted 
in one way rather than in another, provided freedom 
of choice and equality of right be maintained. There 
is nothing essentially destructive to such a govern- 
ment in a law which permits an elector, who has the 
right to vote for several representatives, to cast the 
same number of votes for one of such representatives, 
if he prefers todoso. The essential thing to him is 
the right to a voice in the choice of his representatives. 
If he believes he will be better represented by one of 
the seven than by the other six, certainly no right of 
his is abridged by allowing him to so express his choice; 
nor is the right of any other elector abridged, because 
he may do the same thing if he pleases, or he may scat- 
ter his votes among seven. 

1 have not intended, in what I have said of the mer- 
its of this system of voting, to concede that its merits 
are open to review by this court. In my view the 
merits of the law were conclusively determined by the 
Legislature when it was enacted, and so remains until 
itis repealed. I have intended only to show that peo- 
ple differ in their opinions as to whether this law is 
opposed to the spirit of our institutions as embodied 
in the Constitution. This brings me to speak of what 
seems to me the fundamental error upon which the 
opinion of the majority of the court rests. It is con- 
ceded that the people, by an amendment to the Con- 
stitution, could establish this system of voting. This 
concession rests upon the principle that all political 
power is inherent in the people. But the people have 
delegated their power to the different departments of 
government. ‘The legislative power is vested in the 
Senate and House of Representatives.’’ Const., art. 4, 
$1. The legislative power so vested is all the power 
before inherent in the people, subject only to such lim- 
itations as are expressly or by necessary implication 
contained in the Constitution. It is said by my 
Brother Champlin that the framers of the Constitu- 
tion had no thought of investing the Legislature with 
the right to enact this law. The subject-matter of the 
law is certainly within the domain of legislative power. 
The Constitution does not provide in detail the man- 
ner of holding elections, leaving that to legislative dis- 
cretion. It could not with propriety have been left to 
the executive or judicial discretion. The Constitution 
of 1835 was like the present, in that it did not provide 








in detail the manner of holding elections. Under it 
that power had been assumed by the Legislature from 
the first. If such athing were needed, I regard the 
failure of the framers of our present Constitution to 
expressly limit a power which the Legislature had as- 
sumed to exercise as a concession of such power, with 
all that is involved in the way of legislative discretion. 
In People v. Blodgett, 13 Mich. on page 136, Justice Camp- 
bell says: ‘‘ It is not contended on the argument that, 
if the Constitution is silent on the subject, the Legisla- 
ture may not allow the citizens of Michigan to vote be- 
yond its limits. Whether the State can provide such 
safeguards against abuse abroad as it can at home can- 
not govern legislative action on sucha matter. If there 
be no constitutional prohibition, the Legislature must 
determine for itself whether the importance of secur- 
ing the privilege of voting to its citizens abroad is 
overbalanced by the difficulty of enforciug all the safe- 
guards against abuse which may be enforced at home 
in all cases.” In determining whether the Legislature 
has transcended its powers, we must look to see, not 
whether such power has been specifically granted, but 
whether it has been withheld, and, if not withheld, it 
vested under the original grant of all legislative power 
inherent in the people. Scott v. Smart’s Ez’rs, 1 Mich. 
307; People v. Gallagher, 4 id. 244; Sears v. Cottrell, 5 
id. 287; Altorney-General v. Preston, 56 id. 179. If the 
argument against the law be summed up in a word, it 
is that it violates what my brethren believe to be the 
spirit of the Constitution. What is the spirit of the 
Constitution, apart from its text, which is the body it 
inhabits? Who shall define it so clearly that there 
need be no two opinions as to what itis? Is ita guar- 
anty of natural rights, supposed to be unalienable? If 
so, is there no dispute as to what are natural rights? 
Is it a guaranty of equal voice in the government? If 
so, is there no difference of opinion as to the meth- 
ods by which such right is best secured? For myself, 
Iam unwilling to search the Constitution for an un- 
defined spirit supposed to pervade it, for the purpose 
of basing upon such research aright to add any thing 
to, or to take any thing from, the Constitution as it 
reads. If that instrument is not explicit enough; if it 
covers too many or too few subjects; if it ought to 
prohibit the passage by the Legislature of a cumulative 
voting. law—it may be amended. I shall not consent to 
amend it by construction. It is true that Constitutions, 
like statutes, are to be construed in the light of previ- 
ous history and the circumstances surrounding their 
adoption; but this rule of construction, while useful 
in the interpretation of doubtful clauses or technical 
words and phrases, will never, in my judgment, justify 
the interpolation of an ideaor principle. When thisis 
permitted, the Constitution in a sense ceases to be a 
written charter, and exists to a great extent in the 
judgment and conscience of a changing judiciary. 
Great danger is to be apprehended if the courts are to 
say what the spirit of the Constitution is, or what its 
framers intended more than they said. The instru- 
ment is in writing. The people who made it can amend 
it. Where, then, arises the necessity for looking much 
beyond its plain letter, to discover some occult mean- 
ing, discernible only to those who, by reason of their 
special learning, are able, or believe themselves to be 
able, to discover the unexpressed intention of the 
framers of the instrument? 

The law of growth applies to governments in all their 
departments. There is a constant tendency in each to 
expand its powerat the hazard of encroaching upon 
the rights of other departments. The judicial power 
isin especial danger from this tendency to arrogate 
power. The other departments of the government are 
held in restraint by the judiciary, and by a more inti- 
mate responsibility to the people arising from shorter 
terms of office. But who shall restrain the courts in 
the exercise of their judicial fuuctions? The practical 
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difficulties in the way of correcting any misuse of power 
must ever be a solemn admonition to the judicial con- 
science to beware of usurpation. 

Another cardival rule that is to be observed in pass- 
ing upon the constitutionality of statutes is that stated 
by Mr. Justice Christiancy in Sears v. Cottrell, 5 Mich. 
259: ‘‘ No rule of construction is better settled in this 
country, both upon principle and authority, than that 
the acts of a Stute Legislature are to be presumed con- 
stitutional until the contrary is shown. * * * In 
cases of doubt, every possible presumption not clearly 
inconsistent with the language and the subject-matter 
is to be made in favor of the constitutionality of the 
act. * * * The power of declaring laws uncgnsti- 
tutional should be exercised with extreme caution, 
and never when serious doubt exists as to the conflict.” 
See also Cooley Const. Lim. 218, 222. We were cited 
on the argument, and allusion is made in my 
Brother Champlin’s opinion, to certain extraordinary 
acts of supposed legislation which it is said are not ex- 
pressly forbidden by the Constitution, and which it is 
assumed no one would hesitate to pronounce unconsti- 
tutional. As I can conceive of no decision of a court 
of last resort so tyrannical or unreasonable as not to 
be conclusive until overruled, so I cau conceive of no 
legislation so unreasonable or unjust as not to be law 
until repealed, provided it be not forbidden by the 
Constitution. A conclusive presumption arises to sup- 
port the action of every department of the govern- 
ment when acting within its jurisdiction. In support 
of the views here expressed, [ cite the following addi- 
tional authorities: Cooley Const. Lim. 200-207, and 
cases cited; 1 Kent Com. 448; Calder v. Bull, 3 Dall. 
386, opinion of Mr. Justice Iredell; Cochran v. Van 
Surlay, 20 Wend. 383; People v. Mahaney, 13 Mich. 481; 
Whallon v. Judge, 51 id. 503; opinion of Chief Justice 
Cooley, concurred in by Justice Champlin, in State Tax 
Taw Cases, 54 Mich. 395, 446, 447; Auditor-General v. 
Sloman (present term of this court). Treating the ques- 
tion involved as purely one of legislative power, and 
discovering nothing in the act which was not within 
the legislative discretion, I hold the law to be consti- 
tutional. 





ASSIGNMENT FOR CREDITORS—VALIDITY 
—PREFERENCES. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
MARCH 17, 1891. 


DURANT V. PTERSON. 

Where the surviving partner of an insolvent firm borrowed 
money of a bank to pay the firm debts, while its insol- 
vency was unknown either to the bank or to the surviv- 
ing partner, his assignment of the firm property for the 
benefit of its creditors is not void because it gives a pref- 
erence to the bank for the money so borrowed and used. 


J ig heme from Supreme Court, General Term, Third 
Department. 


Marcus 1’. Hun, for appellants. 
G. L. Stedman, for respondent. 
Abraham Lansing, for National Commercial Bank, 


Haienut, J. This action was brought to set aside an 
assignment made by the defendant, Henry R. Pierson, 
as survivor of the late firm of Henry R. Pierson & Son, 
to the defendant Robert C. Pruyn, for the benefit of 
creditors, upon the ground that it was fraudulent and 
void as against the creditors of the firm for the reason 
that it directed the payment to the National Com- 
mercial Bank of the sum of $15,000. The referee has 
found as facts that Henry R. Pierson, the elder, died 











on the Ist day of January, 1890, leaving the defendant 
Henry R. Pierson, his son, as the sole surviving mem- 
ber of the firm; that the firm kept an account with the 
National Commercial Bank of Albany, in the name of 
Henry R. Pierson & Son, which was open and unset- 
tled upon the books of the bank on the 9th day of Jan- 
uary, 1390, at which time the defendant Pierson made 
application to the bank for the loan of $15,000; that 
upon making such loan there was credited upon the 
books of the bank to the firm the sum so loaned, anda 
note was given therefor, payable on demand, signed in 
the name of the firm by Henry R. Pierson, survivor; 
that $10,150 thereof was subsequently drawn out of the 
bank by the checks of the defendant Henry R. Pier- 
son, signed by him as survivor, and the same was ap- 
plied and used in the payment of the debts of the firm, 
The referee further found as facts that the purpose of 
said defendant Henry R. Pierson in applying for and 
obtaining such loan was to procure money with which 
to pay the obligations of the firm which had matured, 
or were about to mature, and that the bank under- 
stood such to be the purpose of the loan at the time of 
making the same; that the firm was.in fact insolvent 
on the lst day of January, 1890, at the time of the de- 
cease of the elder Pierson, but that such fact was not 
known to either the defendant Pierson or the Na- 
tional Commercial Bank at the time the loan was 
made. He further found as a fact that in inserting in 
the assignment the direction to pay the National Com- 
mercial Bank of Albany from the firm property the 
amount of the note, the defendant Pierson acted with 
intent to hinder, delay and defraud the creditors of 
the firm, but that at the time of making such assign- 
ment the defendant Pierson believed that such note 
was a firm obligation, or an obligation which was le- 
gally enforceable against the property and assets of 
the firm, and that he therefore was not morally charge- 
able with wrong in directing its payment out of the 
property of the firm; that the appropriation by him of 
the money borrowed of the bank to the payment of 
the firm debts created a claim in his favor against the 
estate, which, before the assignment, could have been 
properly paid out of the firm’s assets. As a conclusion 
of law he found that the debt created by the loan by 
the National Commercial Bank was the individual 
debt of the defendant Pierson, and not that of the 
firm; that the assignment was consequently fraudu- 
lent as to the plaintiff, and directed judgment accord- 
ingly. If the debt created by the loan be the indi- 
vidual liability of the survivor, and one that the firm 
ought not to pay, and the firm be insolvent, the survi- 
vor had no right in his assignment to direct its pay- 
ment out of the firm’s assets, and by so doing the as- 
signment was rendered fraudulent as to the creditors 
of the firm. Wilson v. Robertson, 21 N. Y. 587; Me- 
nagh v. Whitwell, 52 id. 146; Bank v. Burt, 93 id. 283-245; 
Bulger v. Rosa, 119 id. 459-465. 

It thus becomes important to determine whether the 
loan contracted by the survivor became a firm obliga- 
tion for the payment of which its assets may justly be 
applied. As we have seen, the note given upon pro- 
curing such loan bore the name of the firm and that of 
Henry R. Pierson, as survivor, but at the time that 
this note was given it was known to all the parties 
concerned that the senior member of the firm had died. 
The death of a partner puts an end to the copartner- 
ship, and there is no longer any power or authority of 
the surviving partners to carry on for the future a 
partnership trade or business, or to engage in new 
transactions, contracts or liabilities on account thereof. 
Story Partn., §§ 342, 343; Hall v. Laining, 91 U. 8. 
160-170; Farr vy. Morrill, 5 N. Y. Supp. 720. It is thus 
apparent that while the note in form would appear to 
create an obligation of the firm, it is at law unavailable 
as such, for the reason that there was no power in the 
survivor to make it; but it does not follow but that it 
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isa claim which ought in justice and equity to be paid 
out of the firm's assets. If it is, the preference in the 
assignment would not be void, for the law will not de- 
clare fraudulent that which equity adjudges right and 
proper. Denton v. Morrill, 43 Hun, 224-229. We must 
therefore consider whether there are equities which 
will support the claim of the bank to be paid out of 
such assets. lt is apparent that the money borrowed 
from the bank by the survivor was for the purpose of 
payiug the creditors of the firm the claims then ma- 
tured and pressing. The amount of the loan was cred- 
ited upon the open account of the firm with the bank, 
and subsequently $10,000 thereof or thereabouts was 
drawn out by the survivor upon his check, and used in 
the payment of the liabilities of the firm. At the time 
this loan was made it was not supposed by the officers 
of the bank or the surviving partner that the firm was 
insolvent, and no question is made but that both par- 
ties acted in good faith. The question is therefore pre- 
sented whether a surviving partner may in good faith 
borrow money for the express purpose of paying the 
debts of his firm, and, by soapplying the money bor- 
rowed, create an equity for the satisfaction of which the 
assets of the firm may properly be devoted. As we have 
seen, the survivor became entitled to the assets, which 
he had the right to sell, mortgage and dispose of in or- 
der to pay the debts and close up the affairs of the co- 
partnership. If he had the power to sell or mortgage, 
it would seem to follow that he had the power to bor- 
row and pledge the assets for the repayment of the 
loan; and, the amount borrowed having been faith- 
fully applied in liquidation of the debts of the copart- 
nership, equity will recognize the justness of the claim 
of the party making the loan. Cases may arise where 
the exercise of such authority may be highly expedi- 
ent, if not necessary, for the preservation of the rights 
of creditors and persons interested in the distribution 
of the assets of the firm; as, for instance, creditors 
may by levy expose the assets to a forced public sale 
under circumstances which would work great sacrifice 
to the estate. In cuse a survivor should be insolvent, 
he might be able to raise money by a pledge to repay 
out of the partnership assets when he could not obtain 
it upon his own credit. We donot see that harm could 
result to the other creditors by permitting this to be 
done, for it would not increase the obligations of the 
firm nor lessen their share in the distribution of the 
assets in case the firm be insolvent. It is not ques- 
tioned but that the survivor had the right to turn out 
as a security or pledge the assets of the firm in pay- 
ment for the money received by him. He could have 
sold the assets and repaid the money loaned at any 
time before executing the assignment and without the 
taint of fraud. It is not apparent how the rights of 
the parties are changed and the act of the survivor 
made fraudulent by doing that in the assignment 
which he had the right to do immediately before ex- 
ecuting it. 

The precise question involved in this case does not 
appear to have been passed upon in any reported case, 
so far as we have been able to discover, except in 
Haynes v. Brooks, 8 Civ. Proc. R. 106-113, where an as- 
signment was made for the benefit of creditors by a 
surviving partner. In that case, as in this, the credit- 
ors had loaned money to the surviving partner to pay 
a note of the firm. Van Vorst, J., in commenting 
upon the transaction, said: ‘If a firm obligation was 
retired by the use of the money loaned or advanced by 
Brown & Co. the surviving partner would have been 
entitled to be repaid out of the firm property. As the 
moneys of Brown & Co. in fact paid a firm obligation, 
I see no objection in the subrogation of them in equity 
to the rights of the surviving partner or to the regard- 
ing of them as entitled to be repaid out of the firm as- 
sets. That works injustice to no one.” The learned 





thereby sustaining the validity of the assignment. 
This ease was affirmed in the General Term (42 Hun, 
528) and in this court in 116 N. Y. 487. This question 
however was not considered in either of the appellate 
courts. In Re Estate of Davis, 5 Whart. 529, it was held 
that after the dissolution of a copartnership the part- 
ner authorized to settle the estate may borrow money 
on the credit of the firm for the purpose of paying its 
debts, and, if the credit be given in good faith, though 
with a knowledge of the dissolution, and the money 
borrowed be faithfully applied in liquidation of the 
debts of the partnership, the creditor hasa claim 
against the firm assets, and is not to be considered as 
a creditor merely of the partner borrowing. In the 
case of Prudhomme vy. Henry, 5 La. Ann. 700, it was 
held that, where a liquidating partner after dissolu- 
tion has borrowed money to pay the debts of the firm, 
the partnership is liable so far as the evidence shows 
that the money was used for the benefit of the firm. 
In the last two cases the partnerships were not insol- 
vent, and the question arose as between the partners. 
The courts however recognized the claim of the lender 
as one which ought to be paid by the partnership. In 
the case under consideration it is true that the part- 
nership is insolvent, and the question arises as between 
the bank and creditors of the partnership, but the 
creditors have not been harmed or prejudiced by the 
action of the bank in loaning the money to the sur- 
vivor, for the assets were increased in value to the 
amount of the loan, and the money drawn out of the 
bank was applied in extinguishment of the claims of 
the creditors, thus reducing to that extent the liabili- 
ties of the firm. Whena partnership is dissolved by 
the death of a partner the survivor is entitled to the 
possession and control of the joint property for the 
purpose of closing its business, and to that end and for 
that purpose he may, according to the settled princi- 
ples of the law of partnership, administer the affairs of 
the firm, and by sale, mortgage or other reasonable 
disposition of the property make provision for meet- 
ing its obligations. He may for that purpose borrow 
money, and give a valid pledge of the copartnership 
property for its repayment. Williams v. Whedon, 109 
N. Y. 333; Emerson v. Senter, 118 U. 8. 3-8; Fitepat- 
rick v. Flannagan, 106 id. 648; Butchart v. Dresser, 4 
De Gex, M. & G. 542; 10 Hare, 453; Bunking Co.v. Cure, 
31 Ch. Div. 326. In Case v. Beauregard, 99 U.S. 119-124, 
Mr. Justice Strong, in commenting upon the rights of 
partners in a suit involving the marshalling of the as- 
sets, says: ‘‘The right of each partner extends only to 
the share of what may remain after payment of the 
debts of the firm and asettlement of its accounts. 
Growing out of this right, or, rather, included in it, is 
the right to have the partnership property applied to 
the payment of the partnership debts in preference to 
those of any individual partner. This is an equity that 
partners have as between themselves, and in certain 
circumstances it inures to the benefit of the creditors 
of the firm. The latter are said to have the privilege 
or preference, sometimes loosely denominated a ‘lien,* 
to have the debts due to them paid out of the assets of 
a firm in course of liquidation to the exclusion of the 
creditors of its several members. This equity is a de- 
rivative one. It is not held orenforceable in their own 
right. It is practically a subrogation to the equity of 
the individual partner, to be made effective only 
through him. Heuce, if he is not in acondition to en- 
force it, the creditors of the firm cannot be. Rice v. 
Barnard, 20 Vt. 479; Appeal of York Co. Bank, 32 Penn. 
St. 446. But so long as the equity of the partner re- 
mains in him—so long as he retains an interest in the 
firm assets as a partner—a court of equity will allow 
the creditors of the firm to avail themselves of his 
equity, and enforce through it the application of those 
assets primarily to the payment of the debts due them 


judge congjuded by ordering the complaiut dismissed, | whenever the property comes under its administra- 
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it was held that a mere general creditor of a firm, hav- 
ing no execution or attachment, has no lien whatever 
upon its personal assets. That, while firm creditors 
are entitled to a preference over creditors of the indi- 
vidual members of the firm in the payment of their 
debts out of the assets in the course of liquidation, 
their equity is not held or enforceable in their own 
right, but is a derivative one, practically a subroga- 
tion of the equity of each individual partner to have 
the firm assets applied primarily to the payment of its 
debts; and where no such equity exists in favor of any 
member of the firm the firm creditors have none; and 
therefore where a judgment is recovered against all the 
members of a firm upon a joint obligation, but not an 
indebtedness of the firm, the firm property may be 
levied upon and sold on execution issued on the judg- 
ment. See also Dimon v. Hazard, 32 N. Y. 64; Stan- 
ton v. Westover, 101 id. 265; Kirby v. Schoonmaker, 4 
Barb. Ch. 46; Brown v. Higginbotham, 27 Am. Dec. 618; 
Peyton v. Stratton, 7 Gratt. 380; Stebbins v. Willard, 53 
Vt. 665. It appears to us that the conclusion is war- 
ranted from the authorities referred to that where a 
person in good faith loans money toa surviving part- 
ner, and where the money is faithfully applied by such 
partner in satisfaction of the liabilities of the firm, the 
claim becomes one which in equity should be paid out 
of the assets of the firm; and in an accounting be- 
tween the survivor with the personal representatives 
of the deceased partner equity will recognize the right 
of the surviving partner to have the money so borrowed 
and applied by him repaid out of the assets of the firm, 
and an assignment so directing is not fraudulent. At- 
tention is called to the fact that the deceased partner 
left a will making the survivor his sole devisee and 
legatee, and it is claimed that he left no individual 
debts. If this were so, it is not apparent that it would 
affect the equities of the bank; but the evidence is 
silent upon the question as to whether or not the de- 
ceased left individual debts. The referee refused to so 
find, and we cannot assume that there were none. It 
may also be claimed that, the firm being insolvent, the 
survivor has no equities to which the bank can be sub- 
rogated for the reason that he is liable individually for 
the payment of the firm debts. But the bank is not 
asking for any relief by way of subrogation; it is only 
defending the provision already made for it in the as- 
signment from the claim of fraud. Even though both 
the firm and the survivor were insolvent, the survivor 
still had the right to have his contract recognized, and 
to say which of the creditors should be paid first, and 
to so provide in his assignment. Williams v. Whedon, 
supra, It follows that the judgment should be re- 
versed and a new trial granted with costs to abide the 
final award of costs. All concur, except VANN, J., dis- 
senting, and Porter, J., not voting. 


Vann, J., dissents upon the ground that the note 
preferred in the assignment as a firm debt was simply 
the individual debt of the surviving partner, who, as 
he did not bind the firm in creating the debt, could 
bind neither it nor its property by directing payment 
out of the firm assets. 


——_ > —__—_ 


STATUTE — CONSTRUCTION, 


NEW YORK COURT OF APPEALS, MAY 5, 1891. 


ZIEGLER V. CHAPIN. 


A statute which went into effect on August 1, 1886, empow- 
ered the mayor, comptroller and auditor of the city of 
Brooklyn to negotiate with the directors of a water com- 
pany to purchase its franchise and plant for the said city, 
and to make such purchase if a price were agreed upon, 








unable to agree upon a price * * * thenin that case 
the power to acquire said property by eminent domain ig 
hereby expressly delegated to the said city of Brooklyn, 
and the said officials, within two years hereafter, may 
proceed to acquire and may acquire such property by 
proceedings such as are required for the acquiring of ad- 
ditional land for railway purposes.’’ Held, that the lim- 
itation of two years upon the power to take by eminent 
domain also limited the power to purchase to two years. 


Fg coane from an order of the General Term of the 
Supreme Court in the Second Judicial Depart- 
ment, affirming an order of the Special Term of the 
Supreme Court in and for Kings county, granting an 
injunction, pendente lite, restraining the defendant offi- 
cials from carrying out a contract which they had 
made with the defendant, the Long Island Water 
Supply Company, for the purchase of its stock and 
property. 


Geo. F. Danforth, Almet F. Jenks, Wm. C. DeWitt 
aud Thos. E. Pearsall, for appellants. 


Wm. J. Gaynor, for respondent. 


Frvcu, J. It is conceded that we cannot review the 
order of the Special Term which restrains the defend- 
ant officials from purchasing the property and fran- 
chises of the Long Island Water Supply Company if 
the complaint states a good cause of action. The suit 
is brought by a tax payer of the city of Brooklyn to 
prevent such purchase as being illegal and unauthor. 
ized and amounting to a waste of the property and 
funds of the city, and it was a proper and reasonable 
exercise of discretion on the part of the court to re- 
strain the purchase pending the litigation in aid of the 
plaintiff's remedy, unless we are able to see on an ex- 
amination of the complaint that he is clearly and cer- 
tainly not entitled to the ultimate relief which he 
seeks. The appeal comes to us dependent upon that 
proposition, and with a frank acknowledgment that 
the appellants can only succeed by satisfying us that 
the plaintiff has suffered no actionable wrong and is 
entitled to no equitable relief. 

In so faras the complaiat is founded upon allega- 
tions of waste the appellants appear to be right in their 
assertion that vo cause of action is pleaded; for while 
the complaint alleges the meditated payment of an 
extravagant price and states facts which are claimed 
to indicate a want of prudence and good judgment on 
the part of the mayor and his associates, yet those 
facts and the inferences claimed are not beyond the 
possibility of explanation and criticism, and the com- 
plaint contains no averment of fraud or collusion or 
bad faith on the part of the purchasing officials. We 
have quite recently declined to become arbitrators be- 
tween tax payers and their municipal officers in every 
instance of disagreeing opinions or conflicting judg- 
ments, and have decided, that jurisdiction in the offi- 
cials existing, the courts can interfere in actions like 
that before us only where some fraud or collusion or 
bad faith is alleged and proved. Talcott v. Buffalo, 12% 
N. Y. 280. 

It #s said however on behalf of the plaintiff, that the 
complaint does contain allegations of fraud on the part 
of the Water Supply Company; averments that it in- 
duced the defendant officials to contract for the pur- 
chase by false representations, known to be such and 
made with intent to deceive, as to the revenues of the 
company and the earnings and value of the stock. 
But the action authorized by section 1925 of the Code 
is one which the tax payer may bring against the pub- 
lic officer because of some fraud or bad faith on his 
part or to restrain some illegal action. It was not iu- 


tended as a mode of putting an incapable or confiding 
official under the protecting guardianship of the court 
and of making him a ward in chancery to be shielded 
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from the effects of his own folly, nor to enable a tax 
payer to try a question of fraud between the officer 
avd those who are dealing with him. If the officer is 
honest and faithful no suit against him is needed. The 
tax payer may explain to him the facts and discover to 
him the fraud and the courts are open for his protec- 
tion and the means of redress are at hand. It is only 
when in the face of explanation and knowledge he 
still refuses to act and persists in carrying out the 
wasteful contract that an action against him is needed ; 
and then it rests upon his misconduct, upon his collu- 
sion and fraud, which must be alleged and proved. 
The Legislature could not have intended that the 
courts should supply intelligence and prudence to in- 
capable officials at the demand of a tax payer, but 
manifestly did intend to give the latter protection 
against the dishonesty or fraud of the municipal 
agents. 

The action therefore can only be maintained, if at 
all, upon the further ground that the contemplated 
purchase by the mayor and his associates is beyond 
their authority and wholly illegal and void. The com- 
plaint contains that averment. There is no disagree- 
ment as to the source of the authority to purchase if 
any has been granted, and it is claimed to exist in the 
terms of the Annexation Act which merged the town 
of New Lots in the city of Brvoklyn. Laws 1886, chap. 
$35. Section 5 of that act reads thus: ‘The mayor, 
comptroller and auditor of the city of Brooklyn are 
hereby authorized for and in the name of the city of 
Brooklyn to purchase the reservoir, well, machinery, 
pipes, franchises and all other property of said com- 
pany when and at such price as may be agreed upon 
by said officers, and by the said company by its board 
of directors who are hereby authorized to sell and con- 
vey the same to said city, and in case said parties shall 
be unable to agree upon a price for the purchase and 
sale of the said property, then in that case the power 
to acquire said property and franchises by the right 
ofeminent domain is hereby expressly delegated to 
said city of Brooklyn, aud the said officers in the name 
of and for said city within two years hereafter may 
proceed to acquire and may acquire all such property 
by proceedings such as are required for the acquiring 
of additional land for railway purposes by corpora- 
tions formed under the provisions of chapter 140 of the 
Laws of 1850. And all such property, when thus pur- 
chased and acquired, shall thereupon become and be a 
part of the water suppiy property of the said city, but 
it shall be held subject to two mortgages now on said 
property, each made to secure the sum of $250,000 and 
interest.” 

I have quoted the section at length in order that we 
may better judge between the two opposing construc- 
tions which have been presented for our consideration. 
As often happens, one clings to the precise letter of 
the enactment while the other seeks to evolve its real 
spirit and meaning; the study of one ends at a single 
uncompromising word, while that of the other per- 
vades the whole section and calls to its aid the light 
furnished by the surrounding circumstances. The de- 
fendant’s claim that it confers a general and unlimited 
authority to purchase the property of the Water Sup- 
ply Company *“‘ when "’ an agreement {with that com- 
pany can be made and at any time in the future; and 
the plaintiff insists that the act contemplated an effort 
to agree with reasonable promptness and one which if 
unsuccessful could be followed by the permitted pro- 
ceedings under the law of eminent domain, and that 
the authority did not and could not outrun the two 
years allowed for those proceedings. The latter is the 
interpretation of the General Term. Some reference 
to the situation of the respective parties at the date 
of the enactment will aid in appreciating its provis- 
ions and in ascertaining its meaning. 

The city had its own system of water-works with 





ample power to extend them into the annexed dis- 
trict, and the right of eminent domain for the purpose 
of taking land or extinguishing water rights which it 
appears to have obtained in 1857 when it was vested 
with the right to absorb the Nassau Water Company. 
That company was incorporated in 1855 (chap. 333), for 
the purpose of supplying the ‘‘ consolidated city of 
Brooklyn” with pure water. It had a capital stock of 
three millions of dollars, for nearly one-half of which 
the city was authorized to subscribe, and was vested 
with the right of eminent domain. The charter 
further authorized the city at any time within twenty 
years to take and hold the entire capital stock paying 
therefor the amount actually paid in with twenty per 
cent premium. In 1857 (chap. 22) the mode of acquisi- 
tion was changed. The stockholders of the Nassau 
Company upon filing their consents to take for their 
stock par aud seven percent from the date of issue 
were authorized to sell and thelcity to buy; the direct- 
ors of the company were thereupon made water com- 
missioners of the city, and the right of eminent do- 
main possessed by the corporation was transferred to 
the city. In 1859 (chap. 396) that right was explicitly 
given and the extension of mains and construction of 
new work authorized; and the revision of 1888 repeats 
the provisions. Under one or more of these acts, the 
city stood, at the date of the annexation of New Lots, 
empowered to extend its mains through the annexed 
district, and armed with authority to condemn the 
land or water rights rendered necessary by the exten- 
sion. If at that time it had already absorbed the Nas- 
sau Water Company it did so under acts which fixed 
the price to be paid and left no opportunity for ex- 
travagance or waste. But at the date of the Annexa- 
tion Act the town of New Lots was occupied by the 
Long Island Water Supply Company, which had been 
incorporated under the general act of 1873 (chap. 737), 
at a later period amended by the act of 1881 (chap. 
213). Under these laws permission had been granted 
to the company to supply the town with water, and it 
had entered upon the work and was engaged in its 
performance. The proposal to annex the town of New 
Lots to Brooklyn had in it elements of danger to the 
Water Supply Company. If the city should parallel the 
existing mains and furnish its own supply the company 
might easily be ruined, and it was natural that the in- 
terest thus threatened should seek some measure of 
protection in the Aunexation Act itself. Itis not sur- 
prising therefore to find in that act provisions framed 
to meet the emergency. The plan adopted was to au- 
thorize a purchase by the city of the plant of the com- 
pany and shut off the city’s competition if it refused 
to buy. The earlier projects of similar character were, 
as we have seen, conditioned upon a fixed price, but 
in this instance a result deemed fair to both parties, 
was effected in a different manner. The city was given 
an option to purchase at a price agreed upon or upon 
failure to agree at a price to be fixed by commissioners 
of appraisal. But the city might decline to buy or to 
condemn, and to meet that emergency, section 4 of the 
act provided that the city should not extend its mains 
into the annexed district during the life of the com- 
pany unless the option to purchase should be exer- 
cised. The plan formulated by the Annexation Act 
thus{accomplished two things: it protected the city,.if 
it chose to purchase, by giving it the power to con- 
demn the company’s franchise as well as its tangible 
property, which under the previous acts it could not 
have done (Matter of Rochester Water Commissioners, 
66 N. Y. 418); and if the city chose not to buy the act 
protected the company by excluding during its char- 
ter life the municipal competition. The law put neither 
party at the mercy of the other, but equally guarded 
the rights of both. It said to the city, in substance, 
buy out this company with the right to condemn its 
franchise if it asks an unfair price, or else let it alone 
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for its corporate life freed from your ruinous ri- 
valry. 

I think that is the fair and just interpretation of the 
statute. It framed a special provision to meet a special 
emergency. It was for the city an enabling act of 
which it could avail itself only according to the con- 
ditions imposed and in the manner provided. A con- 
struction which leaves the authority to purchase ope- 
rative upon the expiration of the two years, and when 
the power to condemn has ceased to exist, and when 
by the city’s neglect to act the value of the company’s 
franchise has been gravely increased, and so puts the 
negotiation wholly at the mercy of the vendors is re- 
pugnant to the purpose of fairness and equality which 
the statute evidently labored to secure. 

But it is said that its words are inoperative and not 
to be changed or disregarded; that there is authority 
granted to buy *‘ when” a price is agreed on, and so 
whether within or without the two years. With all 
due respect to the potency of the adverb we must not 
fail to observe that it is ‘‘ when,” and not ‘‘ whenever.” 
It respects a point of time in the progress of a single 
negotiation and not in the events of an unlimited fu- 
ture. It contemplates a possible agreement as to price 
in the course of the one authorized negotiation, of the 
one permitted effort to buy, and “ when” that occurs 
the authority to purchase arises. But if the single 
negotiation contemplated ends ina disagreement, then 
the statute declares —‘‘then in that case’’ — the city 
may condemn, but must exercise the right within two 
years or not at all. The only negotiation authorized 
is one which may so end ina disagreement as to per- 
mit of a condemnation; may so end that ‘“‘then in 
that case” the right of eminent domain may be em- 
ployed; and no other or broader authority is given or 
contemplated. It is not an authority which is general 
and unlimited, but one which is special and particular; 
it is not a rule of action under all circumstances, but 
one to meet and fit a present and specific emergency; 
it is an option which, if unexercised within the desig- 
nated limitsand prescribed manner, is lost forever and 
does not survive; itis an authority for one negotia- 
tion which must culminate in agreement or disagree- 
ment in such time as to permit the ulterior and couse- 
quent power to operate; it isa right only to be exer- 
cised while the vendor is under the shadow and 
restraint of the law of eminent domain. Thus under- 
stood, the adverb “‘ when” has its due allowance of 
force and meaning and is neither superfluous nor inde- 
pendent of its surroundings. 

And so, while we freely acknowledge that the ques- 
tion admits of honest differences of opinion, we deem 
the construction of the General Term the correct and 
accurate interpretation of the statute. 

The order should be affirmed with costs. 





INSURANCE — FIRE — CONDITIONS — EVI- 
DENCE. 


MISSOURI SUPREME COURT, MARCH 17, 1891. 


RensHAW v. Missourt State Mutua FIRE AND 
MARINE Ins. Co. 


The evidence disclosed that the ground floor of the building 
insured was used as a grocery store, and the rooms above 
as the residence of the proprietor; that about 2 o’clock in 
the morning there was a terrific explosion, which de- 
molished the building, and killed several of the persons 
sleeping up-stairs, that it was customary to keep forty 
gallons of gasoline in a galvanized iron tank in the store, 
and to leave one gas-jet burning all night; that there had 
been a fire in the stove the preceding day; that coal oil 
and matches were also kept in the room; that a short 
while before the explosion, a witness, passing on the op- 
posite side of the street, saw a light through the window— 





“a glowing blaze, different from a gas-light,” and bright 
enough to attract attention; that other witnesses who 
passed previous to the explosion saw no light; one witness 
heard the cry of fire just before the explosion ; that when 
the explosion occurred a blaze of fire was thrown up 
into the air, and timbers from the building were on fire 
immediately after it fell. Held, that it was not error to 
submit to the jury the question whether the loss was oc- 
casioned by fire. 

Though gasoline and coal oil may be articles of the class 
known as “ extra hazardous,” the keeping of them in rea- 
sonable quantities in a grocery store for the purpose of 
selling at retail, unless specifically prohibited in the pol- 
icy, will not avoid a contract of fire insurance not- 
withstanding provisions in the policy that it shall be 
void if the premises are occupied in such a way as to in- 
crease the risk, or if used for the purpose of “ storing” 
any article denominated ‘‘ hazardous” or ‘‘ extra haz- 
ardous.” 

Where the indemnity provided for by a fire policy is against 
loss or damage by fire, without making any exception, a 
damage from an explosion will be covered by the policy, 
whether it result from an accidental fire gradually com- 
ing in contact with coal oil or gasoline, or from an inno- 
cent fire such as a gas-jet, purposely left burning, ignit- 
ing the inflammable gas, mixed with atmosphere, which 
had escaped and filled the room. 


PPEAL from St. Louis Circuit Court. L. B. Val- 
liant, J. 

This was an action on a policy of insurance, as fol- 
lows: ‘Missouri State Mutual Fire and Marine In- 
surance Company of St. Louis. By this policy of in- 
surance, in consideration of thirty-seven and 50-100 
dollars, do insure William Renshaw and legal repre- 
sentatives in the sum of five thousand dollars from 
August 17, 1887, to August 17, 1892, at 12 o’clock noon, 
against loss or damage by fire on four brick buildings, 
twelve hundred and fifty dollars on each, situated in 
St. Louis, on the west side of Fourteenth street, be- 
tween Market street and Clark avenue, block No. 
209 E., house Nos. 7, 9,1) and 13. Privilege given to 
finish. 1887, September 17, other insurance permitted.” 
To this policy were attached the following conditions: 
“Tf the risk shall be increased by any mean’ whatso- 
ever, or if such building or premises shall be occupied 
in any way so as to render the risk more hazardous 
than at the time of insuring,” the policy should be 
void. ‘And it is agreed and declared that in case the 
premises or property hereby insured shall at any time 
after making, or during the continuance of, this pol- 
icy, be appropriated, applied or used to or for the pur- 
pose of carrying on or exercising any trade, business 
or vocation denominated ‘ hazardous’ or ‘ extra haz- 
ardous,’ or for the purpose of storing therein any of 
the articles denominated ‘ hazardous’ or ‘ extra haz- 
ardous,’ unless provided for specially herein, or here- 
after agreed to in writing by this corporation, this pol- 
icy shall then and thenceforth cease, and be of no 
force or effect. Every policy of insurance issued by 
this company becomes void if more than twenty-five 
pounds of gunpowder are kept in an insured building, 
or on the premises where such insured property is con- 
tained.” None of the other conditions have any bear- 
ing on the question in issue in the case. Defendant's 
answer admitted the execution and delivery of the 
policy, and set up by way of affirmative defense a 
breach of the conditions of the policy, as follows: 
‘* Defendant avers and charges that said premises were 
used for the purposes of carrying on a business haz- 
ardous and extra hazardous, to-wit, storing and selling 
therein of merchandise denominated ‘ gasoline,’ which 
is a dangerous and inflammable fluid, and greatly in- 
creases the risk of said insurance, and for this reason 
said policy became void and of no effect before the 
date of said alleged loss; that one of the conditions of 
said contract of insurance was, that if the situation or 
circumstances affecting the risk should be altered or 
changed so as to increase the risk thereupon said pol- 
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icy should cease and determine; and defendant avers 
that the uge of said inflammable fluid, as aforesaid, did 
increase the risk of said insurance, and render said 
policy null and void.” It appeared from the evidence 
that these buildings were erected in the summer of 
1887, and at the date of the policy were unfinished and 
unoccupied. The first floors of the houses were planned 
fur occupation as retail business-rooms, and the upper 
stories for lodging-rooms and families. One of the 
houses was occupied by a Mr. Newman from about the 
lst of October. He used the ground floor fora retail 
grocery store, and he, with his family, resided above. 
He kept gasoline in a galvanized iron tank in the store, 
and coal oilin a similar tank and also in a barrel. 
These articles were used in his retail trade. About 2 
o'clock on the night of November 1, 1887, there was a 
terrific explosion in this store-room, which demolished 
the building, and killed Mr. Newman and several 
members of his family, who were sleeping above. At 
the time of the explosion there were about forty gal- 
lons of gasoline in the tank. It was shown that it was 
customary to keep one gas-jet burning in the store 
during the night, and that there had been fire ina 
stove during the preceding day. Whether there was 
fire in the stove or a gas-jet burning at the time of the 
explosion did not satisfactorily appear. The other 
facts will sufficiently appear in the opinion. 


Rowell & Ferris and Jos. H. Zumbalew, for appel- 
lant. 


Chester H. Krum, for appellee. 


MACFARLANE, J. 1. The first contention by appel- 
lant is that there was no evidence on the trial that 
justified a submission to the jury of the question 
whether a loss occurred which was covered by the 
terms of the contract. The policy, by its express terms, 
insured the plaintiff against loss or damage to his 
buildings by fire. The contract is broad enough to in- 
clude all fires, however originating, and all damages 
therefrom of whatever character. The evidence shows 
the building was closed about 10 o'clock on the night 
of its destruction; that it had been the custom of the 
proprietor to leave one gas-jet burning during the 
night. The evidence did not disclose whether a light 
had been left burning on the night of this loss. A fire 
had been kept in a stove in the store-room during 
the day preceding the disaster, but there was no evi- 
dence that it had been continued during the night. 
Gasoline, coal oil and matches were kept in the build- 
ing. A short time previous to the explosion, a witness 
testified that he passed on the opposite side of the 
street, and observed through the window alight, which 
he described as a ‘* rather glowing blaze, different from 
agas-light. It was quite a bright light; enough to at- 
tract my attention.”” Other witnesses, who passed pre- 
vious to the explosion, testified that they observed no 
light in the building. One witness testified that she 
heard a cry of *‘ Fire!’’ just a moment before the ex- 
plosion. When the explosion occurred, a blaze of fire 
was thrown up into the air, and timbers from the 
building were on fire immediately after it fell. 

We are of the opinion there was abundant evi- 
dence, not only to authorize the submission to the 
jury, but to justify the verdict that there was a fire in 
progress antecedent to the explosion. If there was such 
a blaze in the building as the one described by the wit- 
hess, then no explanation of its existence there can be 
given on any other hypothesis than that a fire was at 
the time in progress. The fact that other witnesses 
had passed the premises a short time before without 
observing any light gives strength to this theory. The 
evidence of this witness alone, uncontradicted as it is, 
authorized a submission of the question to the jury. 

2. During the trial, defendant called a witness who 
testified that he had been engaged as an insurance ad- 








juster in St. Louis for twenty-two years, and was 
familiar with the insurance business in that city. This 
witness was asked in what class the article known as 
‘**gasoline’’ was placed by insurance men in the city 
of St. Louis. This question was objected to by counsel 
for plaintiff, who stated that there was no controversy 
that it was kept there as a part of a retail stock of 
groceries, and not otherwise stored. The court then 
stated: ‘I think, if it is conceded that Mr. Newman 
kept a retail grocery, and only kept coal oil and gaso, 
line there as part of his retail grocery stock, that does 
not come within the provision of the policy which 
would avoid the policy. Ido not think it applies to 
either of them. The objection will be sustained.” 
After other questions had been asked this witness as to 
whether gasoline was designated by insurance com- ~ 
panies as hazardous or extra hazardous; whether keep- 
ing it in an ordinary grocery store would be regarded 
as hazardous; whether higher rates of insurance were 
required on astock of groceries, in an ordinary grocery 
store, on account of keeping gasoline asa part of the 
stock — all of which were excluded by the court — de- 
fendant’s counsel stated: “I offer testimony tending 
to show that the keeping of gasoline on these premises 
that were destroyed, and sued for, did increase the 
risk over what the risk was when the polisy was is- 
sued. The Court: I think I indicated a little while 
ago, when I said, if it was conceded that the tenant 
kept an ordinary retail grocery store, and asa part of 
his stock in trade, kept gasoline and coal oil for sale, 
that that fact did not increase the risk or avoid the 
policy that is here sued on.’’ This proceeding is stated 
thus fully for the reason that the evidence wholly fails 
to disclose the character of Newman’s business, and 
the purposes for which gasvline was kept in the house. 
From these statements made by counsel and the court, 
it will be taken as conceded that Newman kept aretail 
grocery store in the building, and kept therein gaso- 
line and coal oil to supply his retail trade. A contract 
of insurance differs in no respect from other contracts 
as to the rules for their interpretation. The object is, 
as in all contracts, to ascertain the meaning and in- 
tention of the parties, to be gathered from the whole 
instrument, in the light of the surrounding circum- 
stances, in contemplation of which they are supposed 
to contract. Words should be given their ordinary 
signification, in view of the subject of the contract. 
The contract of iusurance was made before the build- 
ing was completed, and permission was given in the 
policy to complete it. The building was evidently de- 
signed for carrying on a mercantile business in the 
lower story, and to be used as a residence above. 
From these facts it will be inferred that when thecom- 
pany issued the policy it knew the building might be 
occupied aud used in the manner Newman was using 
it, as a retail grocery store and residence, and that the 
store would be supplied with the articles of merchan- 
dise usually kept in the business. 

Defendant contends that keeping gasoline in the 
store, for the purpose of selling to his customers at re- 
tail, avoided the contract, under the expressed condi- 
tion that the policy should be void in case the prem- 
ises insured should thereafter be used for carrying on 
a business denominated “ hazardous ” or *‘ extra haz- 
ardous,”’ or for the purpose of storing therein any arti- 
cles denominated ‘‘ hazardous ”’ or “ extra hazardous.” 
The evidence offered was intended to prove that gaso- 
line was an article denominated ‘‘ hazardous,” and 
keeping it for such sale made the business in which he 
was engaged a hazardous business. From the common 
use of gasoline and coal oil for heat and light in fami- 
lies, they may be considered as common articles of 
merchandise, and that they are usually kept for sale 
in the retail stores. No schedule of what should be 
denominated a“ hazardous business ” or a ** hazardous 
article’? was attached to or included in the policy. 
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Under the circumstances, the insured had the right to 
understand that he was at liberty to keep in stock, 
and sell at retail, these articles, and for doing so the 
policy would not be avoided, unless it should be shown 
that it was not customary to so keep them, or that 
plaintiff knew that they were prohibited under the 
terms of the policy. The burden was on defendant to 
prove these facts. There was no evidence tending to 
prove either the one or the other; nor when defendant 
made the offer to prove the hazardous character of 
these articles, did he propose or offer to follow that 
proof by evidence of the custom of the business. We 
think also that there is an intended distinction be- 
tween storing an article and keeping it for sale. The 
meaning of the word ** store” itself, sufficiently indi- 
cates the distinction. Webster gives this definition to 
the word when used in this connection: ‘ To deposit 
in a store-house, or other building for preservation.” 
Defendant made no offer to show that it had any tech- 
nical meaning in the insurance business. When it is 
intended to prohibit the keeping for sale of any arti- 
cles, the word “keep’”’ is usually, if not uniformly, 
connected with the word “store; ”’ making the condi- 
tion of the policy read, ‘‘ keep or store.”’ The word 
“keep” having been omitted from this policy, it must 
have been the intention of the parties to permit the 
keeping for sale such hazardous articles as are ordi- 
narily kept in such a business. Our conclusion is that 
a contract of insurance upon a building, made before 
its completion, authorized the use of the building in 
any common business to which its construction. is 
adapted, and when the contract prohibits storing haz- 
ardous articles it does not prohibit keeping them for 
sale in such business. Archer v. Insurance Co., 43 Mo. 
434; 1 Wood Ins. 170; Hall v. Jnsurance Co., 58 N. Y. 
292; Insurance Co. v. De Graff, 12 Mich. 124; Jnswr- 
ance Co. v. McLaughlin, 53 Penn. St. 485; Viele v. /n- 
surance Co., 26 Iowa, 9; Sims v. Insurance Co. 47 
Mo. 63. 

8. It is not seriously contended by counsel for de- 
fendant that if a fire was in progress before the ex- 
plosion occurred, and the explosion was the result of 
the antecedent fire, the loss was not covered by the 
terms of the policy, though the principal part of the 
damage resulted from the explosion itself, and not 
from the fire. Indeed most of the authorities cited by 
appellant concede that in such case the loss should be 
regarded as within the risk assumed by the insurer, 
though in those cases loss or damage from explosions 
was expressly excepted. /nsurance Co. v. Foote, 22 
Ohio St. 348; Jnsurunce Co. v. Dorsey, 56 Md. 70; 
Briggs v. Insurance Co., 53 N. Y. 446; Renshaw v. In- 
surance Co., 33 Mo. App. 396. It being well settled 
that the lossin this case would be covered by the 
broad and unconditional terms of the policy, if the ex- 
plosion was the result of a pre-existing fire the ques- 
tion is whether or not the jury was properly instructed 
on that theory. If the issues were submitted under 
proper instructions, the verdict will be conclusive. 
The explosion and destruction of the property are not 
disputed. The question of fact for the jury was, dida 
wrongful fire precede and cause the explosion? The 
court gave the jury the following instruction: “In 
determining whether the buildings insured were dam- 
aged or destroyed by fire, the jury may find that they 
were so damaged or destroyed by fire, if they believe 
from the evidence that a fire of some description, upon 
some part of the premises insured, was the original 
cause of the loss, although they may also find from the 
evidence that such fire was followed by an explosion 
which was itself the direct result of the fire, and which 
brought about the fall of the buildings. In other 
words, if the jury believe from the evidence that the 
fall of the buildings was the direct result of some burn- 
ing substance in contact with some part of the build- 
ing, it is immaterial whether such result manifested 





itself in the form of combustion or of explosion, or of 
both combined. In either case the damage which 
ensued was by the action of the fire, and is covered by 
the terms of the policy sued on in this action.” De. 
fendant asked eight instructions, covering, in differ- 
ent language, substantially the converse of the propo- 
sition contained in the instruction given. These were 
all refused. One of the instructions was as follows: 
“The court instructs the jury that if they find, and 
believe from the evidence, that the buildings in ques- 
tion were thrown down by reason of some explosive 
substance being ignited by any means other than the 
buildings, or some one of them, or their contents, be- 
ing on fire, then the plaintiff is not entitled to recover 
any thing in this action for the damages resulting from 
said buildings being thrown down.” The instruction 
given is without fault, and fairly presented the case to 
the jury, upon the theory that a pre-existing unlawful 
fire caused the explosion. Defendant had the right to 
have the converse of the proposition submitted to the 
jury under an appropriate instruction; and the one 
asked should have been given, unless the loss was coy- 
ered by the terms of the policy, though it was the re- 
sult of an innocent fire coming in contact with inflam- 
mable gas or vapor. This necessitates the consideration 
of the question whether, in case the indemnity is 
against loss or damage by fire, without making any 
exception, a damage from explosion will be covered 
by the policy, though it was the result of an innocent 
fire coming in contact with inflammable gas or vapor. 
The damage or loss for which, under this policy, the 
defendant makes itself liable is that resulting from 
fires. The policy undertakes to make no exception to 
any manner in which the fire may originate, nor to the 
manner in which the loss or damage may be accom- 
plished. If fire was the direct and proximate cause of 
the damage, the responsibility therefor becomes fixed. 
It would make no difference whether it manifested it- 
self in combustion or explosion. The contention is 
that a burning gas-jet ora fire in a stove is not such 
a fire as was contemplated by the parties when the 
coutract was made. That is undoubtedly true; but 
an innocent fire communicated to combustible mate- 
rials will produce a negligent fire, such as was in con- 
templation of the parties to the contract. The fire con- 
tracted against was such as would, in its natural 
course, cause loss or damage. A fire resulting from 
the explosion of alighted coal-oil lamp, or from the 
ignition of paper, cotton or other easily-ignited sub- 
stance left too near a heated stove or grate, which re- 
sulted in communicating fire to the insured property, 
would certainly be covered by the terms of the policy. 
It could make no difference how innocent the original 
fire, whether used to light or heat a room, or to run 
machinery; if communicated to the property insured, 
the loss would be by fire. It is seldom conflagrations 
originate from other causes than that of an inno- 
cent and lawfal fire. It is impossible to draw a dis- 
tinction between a fire communicated from a gas-jet, 
alamp or a stove to tangible combustibles, and one 
communicated by the’same agencies to intangible, in- 
flammable vapor or gas. The explosion of a coal-oil 
lamp, caused by the generation of gas, may not ina 
moment communicate the fire to the entire building, 
but it may result in as ‘complete destruction as the 
ignition of gas which permeates every part of the 
building, and destroys the whole by an instantaneous 
blaze. Powder may be ignited either in quantities 
ouly sufficient to communicate fire to combustible ma- 
terials around it, or sufficient to demolish the largest 
buildings. There would only be a difference in degree 
between the one and the other. No reason can be seen 
why an exception to an indemnity against loss by fire 
should be made because the work of destruction is in- 
stantaneous, and by explosion, rather than when 
through the slow process of gradual communication 
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and combustion. The defendant had it within its 
pow to fix its own contract and its terms and condi- 
tions, or not accept the risk. It has done so by mak- 
ing itself responsible for loss for all fires, however 
started, and however rapid the demolition. Itdid not 
indemnify against fires accruing only in particular 
ways, but against fires generally, regardless of the 
manner of either their commencement or progress. 
We are of the opinion that the loss was covered by 
the policy, whether the fire was started from a box of 
matches, and was gradually communicated to the oil 
or gasoline, or whether communicated directly from 
the innocent gas-jet to the inflammable gas, mixed 
with atmosphere, which had escaped and filled the 
room. This construction is according to the plain 
terms of the contract. The conclusion reached is 
strengthened by the fact that no exception was made 
inthe policy to damages caused by explosions. It is 
well known that policies of insurance usually contain 
such an exception, andit is fair and reasonable to as- 
sume that 2 company engaged in this business should 
know that such was the common custom. If defend- 
ant intended to relieve itself from such losses, it could 
easily have done so by the usual exception. We think 
our conclusion well sustained by authority. The lead- 
ing case on the subject is Scripture v. Jnswrance Co., 10 
Cush. 357. In that case a burning match was applied 
toacask of powder in the attic of the house, which 
caused an explosion of the powder, setting fire to the 
bed and clothing, injuring the walls and furniture, and 
blowing off the roof of the house. Held, that the whole 
damage was covered by a policy insuring against loss 
or damage by fire. In case of Waters v. Jnsurance 
Co., 11 Pet. 213, a boat was destroyed by an explosion 
of gunpowder. Loss on account of explosion was not 
excepted under the policy. Justice Story said: 
“Some suggestion was made at the bar whether the 
explosion, as stated in the pleas, was a loss by fire or 
explosion merely. We are of the opinion, that as the 
explosion was caused by fire, the latter was the proxi- 
mate cause of the loss.’’ In Jnsurance Co. v. Corlies, 
21 Wend. 367, a building was blown ap by gunpowder, 
intentionally, to prevent spread of an existing con- 
flagration. The policy indemnified against fire. Held, 
aloss by the peril insured against, within the meaning 
of the policy. Briggs v. nsurance Co., 53 N. Y. 446, 
plaintiff was engaged in rectifying spirits. Vapor from 
the works filled the house, and coming in contact with 
& burning lamp, took fire, and an explosion ensued, 
blowing off the roof, and blowing down the walls. The 
policy provided that the company should not be liable 
from explosions of any kind unless fire ensues, and 
then for loss or damage by fire only. The court says: 
“Tt may be conceded that in the absence of this excep- 
tion a recovery could have been had for the whole 
damage as for a loss by fire.” In St. John v. dnswrance 
Co., 11 N. Y. 516, the policy excepted loss occasioned 
by the explosion of a steam-boiler. The loss was from 
an explosion of a steam-boiler which threw down the 
building, and immediately thereafter the ruins took 
fireand were consumed. Justice Johnson says: ‘It 
is undoubtedly true, that if the policy contained no 
exception, this loss would clearly have been a loss by 
fire. There would be no occasion to consider how the 
fire happened, the parties not having contracted for 
indemnity against fire occurring only in particular 
ways, but generally against fires.’”’ In Jnsurance Co. 
v. Foote, 22 Ohio St. 348, the court defines an explosion 
generally to be a ‘“‘sudden and rapid combustion.”’ 
“All explosions caused by combustion are preceded by 
afire.” “The scientist may demonstrate, in a case 
where gunpowder is destroyed by fire, or in any 
case where the explosion is caused by or accom- 
panies combustion, that ignition and combustion pre- 
cede explosion;” but he argues that they occur in 
such rapid succession that the combustion and explo- 








sion would be covered by an exception contained in a 
policy that the insurer will not be liable for loss or 
damage resulting from an explosion. In the absence 
of such exception, the court could only have held 
the loss to have been occasioned by fire. The St. Louis 
Court of Appeals, speaking through Rombauer, J., in 
considering a loss resulting from this same disaster, 
entertains similar views, though in that case it was not 
necessary to judicially pass upon the question. Ren- 
shaw v. Insurance Co., 33 Mo., App. 394. An insurance 
company makes its own conditions, and they will be 
interpreted most strongly against them. Jnswrance 
Co. v. Parker, 23 Ohio St. 94, the insurance was upon 
an oil refinery. The property was destroyed by an ex- 
plosion, followed by a fire. The explosion was caused 
by gas escaping from the oil coming in contact with 
the fires under the stills. The policy provided that the 
company should not be liable for damage resulting 
from explosions caused by gas or other explosive sub- 
stances. The policy insured against loss by fire. Held, 
that the exception did not cover damage by fire re- 
sulting from such explosion. To the same effect is 
Insurance Co. v. Robinson, 64 Ill. 265. There being no 
exception in this policy exempting the company from 
liability for loss occasioned by combustion of gas or 
vapor which results in damage from explosion, we do 
not feel called upon or justified in engrafting one upon 
it. The instruction requested by defendant was im- 
proper in confining the jury to a consideration of an 
explosion caused by an explosive substance coming in 
contact with a fire burning the building or its contents. 
None of the other instructions asked were more com- 
prehensive. 
Judgment affirmed. 
All the judges of this division concur. 


——— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL— WAIVER. —(1) A railroad company con- 
tracted to purchase land from respondents, to be ap- 
praised by designated commissioners. Afterward the 
company obtained an order removing the commission- 
ers. Respondents moved for the appointment of new 
commissioners. The company objected on the ground 
that respondents had recovered a judgment declaring 
the order removing the old commissioners void, where- 
upon respondents agreed to modify their judgment in 
so far as it declared the order void, and aftera hearing 
of the motion on the merits, new commissioners were 
appointed. Held, that there was no such acceptance 
by the company of a benefit under the stipulation 
modifying respondent’s judgmeut as will prevent its 
appealing from the order appointing new commission- 
ers. (2) The fact that the company, pending its appeal 
from the order appointing new commissioners, ap- 
peared before them, and cross-examined witnesses, 
could not affect its appeal, since it was necessary to 
protect its interests in case the order should be af- 
firmed. March 17,1891. In re New York, L. & W. Ry. 
Co. Opinion by Andrews, J. Order dismissing appeal 
reversed. 


CONTRACT—BOOK CANVASSERS—COMMISSIONS—EVI- 
DENCE.—(1) In an action by a book canvasser for his 
commissions, where he claims that he was to receive 
commissions on all orders sent in, and defendants con- 
tend that they were to pay only where subscribers 
actually took and paid for the books, admission of the 
testimony of an assistant employed by plaintiff as to 
how he understood his contract with plaintiff, claimed 
by the latter to have been made on the same terms as 
his contract with defendants, is error, and if it appears 
to have been relied on in construing the contract be- 
tween plaintiff and defendants, is ground for reversal. 
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(2) In such case it is not error to allow plaintiff to 
prove that many subscribers failed to carry out their 
contract because of defendant’s delay in delivering the 
books, since such proof would be material if tbe con- 
tract should be found to be as claimed by defendants. 
Second Division, April 7, 1891. Newhall v. Appleton. 
Opinion by Follett, C. J. judgment reversed. - 





CORRESPONDENCE. 


A CHINESE DOCUMENT. 


CONSULATE OF THE UNITED STATES ~ 
AMERICA AT AmoOy, CHINA, 
April 11, 1891. 
Editor of the Albany Law Journal: 

Fancying that it might interest you and your read- 
ers to know how the Chinese transfer real estate, I 
have had our interpreter translate a deed that was re- 
corded this morning and inclose you the translation 
herewith. 

The description seems somewhat vague, but it is 
difficult to make an error of an inch in locating land, 
so carefully are land marks, farm and house lines pre- 
served. The favorite mark or bench-mark is a heavy 
tombstone. The wall-gratings through which the 
“ghosts look’’ are chequer-board patterns in brick 
with the black squares left empty. The cost of record- 
ing is fifty cents a folio; of copying a deed, five cents a 
folio, including certification; of drawing a deed, $2.50. 
The prefect’s fees are like the chancellor’s foot, they 
vary from $10 to $1,000, and are usually what be can 
get. Incase you publish the deed, will you kindly 
send a copy to 

Yours very truly, 
WitiiaM E. 8S. FALgs. 
A. V.-C. 


Turrp Day, THIRD Moon, SEVENTEENTH YEAR OF 
KWANG-SU. 


(April 11, 1891.) 


Liu, acting sub-prefect of Amoy hereby declares in 
the matter of payment of ground-rentals for certain 
leases of certain pieces of land; 

Whereas, your excellency, Edward Bedloe, United 
States Consul, made an application for the perpetual 
leasing of certain plots of land on the Island of Ku- 
langsu, known as the Bluestone Meadow and Pacific 
Gold Hill, as sites or site for erecting a house to live 
in and not to do trade; 

And whereas [ deputed Chin Ah, my worthy deputy 
to visit the desired plots of land, to examine and sur- 
vey the same, to ascertain and locate any and all an- 
cestral graves, tombstones, tablets, memorial urns, 
bones, ashes or relics, to find out what families have 
an interest in the land and what religious rites are 
thereunto attached; 

And whereas Chin Ah did this and said plots of land 
measure—the Bluestone Meadow 20 changs in length 
and twelve changs in breadth, thus being 64 changs all 
around, and the Pacific Gold Hill 10 changs in one 
length, 15 changs in another length and ten changs in 
breadth, thus being 45 changs all around; aad the 
rentals thereof being one tael per annum for each 
chang square, payable yearly to commence and be pay- 
able on the first moon of each year, namely in all 
thirty-five taels; 

And whereas you offer us a condition. to keep all the 
water-courses as they are and have been so that the 
water carriers and water-boat owners may obtain 
water as heretofore; and to build gratings in the walls 
opposite to old graves, so that ancestral spirits may 
look out or descendants look in at their pleasure and 








without trouble; 


And whereas we have agreed with each other upon 
the terms — 

Now I have duly put you in possession of said plots 
of land and record the same in the archives of my of- 
fice and have issued # proclamation to all people con- 
cerned, which prohibits any interference with your 
possession or enjoyment. 

And now I respectfully ask Your Excellency to 
transmit to me thirty-five taels according to law that [ 
may pay the same forthwith into the Treasury of the 
Province. 

A NEorssARY DECRETAL. 


[1.8.] 


CONFLICT BETWEEN THE SEssIonN Laws oF NEw 
YorK AND AN ORIGINAL ACT. 


Editor of the Albany Law Journal: 


In the official printed slips of the Laws of 1890, the 
act of 1885, chapter 305, is repealed by the Laws of 
1890, chapter 565, to take effect May 1, 1891. 

Both chapters relate to railroads, and so far all is 
well. 

But in the Session Laws of 1890, chapter 565 omits, in 
its ‘schedule of laws repealed,’’ chapter 305, Laws of 
1885, and chapter 530 of the same year is apparently 
substituted. 

Chapter 530 however does not relate to railroads 
at all, but isan act ‘affecting public interests in the 
city of New York.” 

I learn from the secretary of State, that the original 
law (Laws 1890, chap. 565) on file in his office, repeals 
Laws of 1885, chapter 305, and not chapter 530. 

Assuming then that chapter 305 has been legally re- 
pealed, the great mass of the legal profession who, of 
course, consult the Session Laws, and not the slips, 
would know nothing of it. In fact they would count 
the dead law (chap. 305) to be alive, and the live one 
(chap. 530) defunct. 

It would therefore be advisable for their possessors 
to make a note in Birdseye’s Revised Statutes, page 
2494, section 332, and in the Revised Statutes (8th ed.), 
page 1816, to the effect that chapter 305 is repealed by 
the original law of 1890, chapter 565, and the official 
slip, but not by the Session Laws; and those possess- 
ing the ‘‘ New York City Consolidation Act,” to note 
opposite section 86, subdivision 5, and section 672, that 
Laws of 1885, chapter 530, is repealed by Laws of 1890, 
chapter 565, but not_by the original act nor the official 
slip. 

C. H. PORTER. 

EQUITABLE Law LisBRARY, NEW YORE. 


——— 


THE LAWYER’S LULLABY. 


Be still, my child! remain in statu quo, 
While I propel thy cradle to and fro, 
Let no involved res inter alios 

Prevail while we’re consulting inter nos. 


Was that a little pain in medias res ? 

Too bad! too bad! we’ll have no more of these, 

I'll send a capias for some wise expert 

Who knows how to eject the pain and stay the hurt. 


No trespasser shall come to trouble thee; 
For thou dost own this house in simple fee— 
And thy administrators, heirs, assigns, 

To have, to hold, convey, at thy designs. 


Correct thy pleadings, my own baby boy, 

Let there be an abatement of thy joy; 

Quash every tendency to keep awake, 

And verdict, costs and judgment thou shalt take. 
—F. H. Cogswell in Boston Transcript. 
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CURRENT TOPICS. 


HE opinions of the Federal Supreme Court in the 
cases of Wood and Jugiro are at hand. These 
were appeals from the Federal Circuit Court’s refu- 
sal to grant habeas corpus to review convictions of 
murder. In the Wood case the ground of com- 
plaint was that the relator, a person of African race, 
was tried by a jury selected from a list from which 
were excluded, on account of race and color, all 
citizens of African race and descent. The court 
hold that such exclusion was not required by the 
laws of New York; that the objection might and 
should have been taken at the trial, and even if it 
had been, the decision could have been reviewed 
only by writ of error. In the Jugiro case an order 
refusing habeas corpus having been affirmed by the 
Supreme Court, the relator was resentenced before 
the mandate of that court on that appeal was issued, 
and this was now alleged as error, but the conten- 
tion was held invalid. The court further observed: 


“The alleged assignment, at the trial of the appel- 
lant, of one as his counsel who (although be may have 
been an attorney at law) had not been admitted or 
qualified to practice as an attorney or counsellor at law 
in the courts of New York ; the misdescription iu the in- 
dictment of the wound he was charged with having in- 
flicted upon the deceased; and the exclusion from the 
list of grand and petit jurors of citizens of the United 
States of the same race with appellant, were all mat- 
ters occurring in the course of the proceedings and trial 
in acourt of competent jurisdiction, proceeding under 
statutes that do not conflict with the Constitution of 
the United States. The errors, if any, committed by 
that court in respect to any of those matters, did not 
affect its jurisdiction of the offense or of the person ac- 
cused, and cannot be reached by habeas corpus. 6 

“Tt may be, as is claimed, that the appellant is un- 
acquainted with our laws and language. But that 
fact, however material or important in support of an 
application of the proper authorities for a pardon, or 
for a commutation of the sentence, is immaterial upon 
this inquiry as to the authority of acourt of the United 
States, by a writ of habeas corpus, to review and annul 
the judgment of a State court administering the crimi- 
nal laws of a State. 

“It is equally immaterial that the appellant is the 
subject of a foreign government. That does not en- 
title him to exemption from responsibility to the laws 
of the State into which he may choose to go. The 
criminal laws of New York make no discrimination 
against him because of his nativity or race. They ac- 
cord to him when upon trial for his life or liberty the 
same rights and privileges that are accorded, under like 
circumstances, to native or naturalized citizens of this 
country. Besides, no person, charged with a crime 
involving life or liberty, is entitled, by virtue of the 
Constitution of the United States, to have his race rep- 
resented upon the grand jury that may indict him, or 
upon the petit jury that may try him. And so far as 
the Constitution of the United States is concerned, 
service upon grand and petit juries in the courts of the 
several States may be restricted to citizens of the Uni- 
ted States. It rests with each State to prescribe such 

Vou. 438 — No. 21. 





‘qualifications as it deems proper for jurymen, taking 


care only that no discrimination in respect to such ser- 
vice be made against any class of citizens solely be- 
cause of their race. The statutes of New York regu- 
lating these matters do not in any way conflict with 
the provisions of the Federal Constitution; and if, as 
alleged, they were so administered by the State court, 
in appellant’s case, as to discriminate against him be- 
cause of his race, the remedy for the wrong done to 
him was not by a writ of habeas corpus from a court 
of the United States.” 

Harlan, J., who delivered the opinions, also ob- 
served that ‘‘the Circuit Court might well have 
forborne to act until this question had been defi- 
nitely determined either in the highest court of New 
York or in this court upon a writ of error sued out 
by the appellant,” and ‘‘ that after the final disposi- 
tion of the case by the highest court of the State, 
the Circuit Court, in its discretion, may put the 
party, who has been denied a right, privilege or im- 
munity claimed under the Constitution or laws of the 
United States, to his writ of error from this court, 
rather than interfere by writ of habeas corpus.” 


The Independent, in a ‘symposium ” entitled “ The 
Enlargement of Woman’s Sphere,” gives some views 
by Marie E. Richard on ‘‘Woman’s Work at the 
Bar.” No woman can justly complain that she or 
her sex has not always been liberally treated in these 
columns, and we have always advocated the admis- 
sion of women to the bar, but “ Marie” here uncon- 
sciously shows why, in our opinion, women will 
never achieve great success or fame as lawyers. 
They are too sentimental and emotional. Among 
other essentials of the she-advocate, ‘‘ Marie” tells 
us she ‘‘ must bear in her heart the burden of others’ 
sins.” Now no he-lawyer who bears in his heart the 
burden of his clients’ sins could stand up ten miu- 
utes in court. Women may, as ‘‘ Marie” points out, 
make a living as office lawyers, but they have not 
the combined physical and mental endurance, nor 
the mental aptitude for heavy trials in court. Im- 
agine any woman who ever lived trying the Beecher 
or the Tweed or the Tichborne case! ‘* Marie” her- 
self cannot even write a column without saying 
something about dress, and must make an allusion 
to the ‘‘rich dress” of a certain woman lawyer. 
We do not agree with her that ‘‘the hour of her 
glory is on the floor of the court-room.” Let her 
come there, by all means, if she will; we are not 
jealous of her; but she will never crowd men there 
any more than she ever will crowd or ever has 
crowded them as poet, painter, sculptor, musician 
or preacher. In one point we heartily coincide with 
‘* Marie” — ‘* The clientage of her own sex is freely 
accorded to her.” No male lawyer ever desires a 
woman client. 


In the same series of articles, Lucy Stone states 
that the husband ‘‘ had the legal right to will or 
deed his child away, even before it was born, and 
the mother had no legal redress against such action. 
This is still the law in New York.” This statement is 
only ahalf-truth. In 1862 the Legislature denied this 
power to the husband except when the wife assented 
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in writing. In 1871 the ancient right was restored, 
impliedly repealing the act of 1862, Laws 1871, chap. 
32. But in 1888 it was provided that if the wife sur- 
vived the husband ayearshe might make the appoint- 
ment, whether the husband had exercised the right 
ornot. Laws 1888, chap. 454. This leaves the exclu- 
sive right of appointment in the husband as against 
the widow only, for one year, but it vests exclusive 
power in the husband to bind out or grant custody 
of the child during the husband’s life. 


Better written and less sentimental is ‘‘ Woman 
and the Forum,” by Martha Strickland, in the May 
Green Bag. The writer is rather amusing however 
in her allusion to Bellamy’s system in ‘‘ Looking 
Backward,” “in which causes where both parties are 
women are tried before women judges, while those 
where the litigants are a man and a woman are tried 
before judges of either sex,” observing, ‘‘This is 
what we need now.” But unless such a system were 
compulsory, no woman would allow her cause to be 
tried by women judges, women being notoriously 
unmerciful and intolerant toward their own sex, and 
men being notoriously soft-hearted and foolishly 
partial toward women. The writer however cannot 
wholly restrain a gush of sentimentality, for she says: 
“ What can the man and father know of the vital 
interests of the woman and mother? He can learn 
something from what he sees, as standing upon the 
eminence of fatherhood he looks up to the summit 
of motherhood towering beyond him. But ah! who 
shall say what verdant depths, what crystal springs 
of thought and feeling, are hidden beyond his ken!” 
Now we are just earthy and commonplace enough to 
believe that the most important ‘‘ springs” for 
women to attend to are those lacteal springs from 
which the human race derives (or should derive) 
their nourishment in infancy. We are more in 
sympathy with the writer when she says: ‘* Who 
shall say what development the race may not have 
reached from this very protection; from the seclu- 
sion incident to the condition of coverture and de- 
pendence! We cannot know. The most that we 
can say is that whatever of greatness and glory 
womanhood has reached has been achieved under 
the conditions men have imposed. That other con- 
ditions would have produced better results is not 
known, and does not seem probable.” But we 
heartily agree with her in deprecating the custom 
of courts in the following: ‘‘Again, when an un- 
happy wife and mother wins relief from bonds not 
longer to be endured because of the fault of the 
husband and father, and is given, as she should be, 
the custody of her children, it is of almost univer- 
sal practice for the judge, in dividing the property 
acquired during the marriage, to give the wife often 
less, but never more, than one-third of the estate.” 
Indeed, we are growing to believe that the most 
equitable rule of property in coverture is the com- 
munity rule as to all property acquired after mar- 
riage, certainly up to a reasonable fixed amount. 


The people of New Orleans are grossly deceived in 
allowing themselves to believe that the great mass of 








the people in the North and West regard the late mas- 
sacre, and the pusillanimous conduct of the grand 
jury, with any other feelings than those of horror, 
detestation and contempt. Occasionally a respect- 
able newspaper at the North has half-way excused 
the mob-murders, but the great majority are out- 
spoken in denunciation of this horrible crime against 
justice and order. The grand jury say that ‘‘it is 
impossible to indict a whole people.” But there is 
no difficulty in indicting the ruffian lawyer who or. 
ganized and headed that mob, and his active asso- 
ciates and abetters. Nobody at the North however 
is surprised at the action of the grand jury. Proba- 
bly their own lives would have been forfeited if 
they had found indictments. The moral is plain, 
Let men who believe in law and order and justice 
stay away from such communities, and let them go 
their own way and at their own pace. Mean- 
time, if anybody desires a good picture of these 
precious officers of justice, let them read the follow- 
ing, by a contributor to the Tribune: ‘ Instantane- 
ous photographs show that the law-abiding ‘six 
thousand or eight thousand’ were hardly the mild 
and virtuous creatures they are pictured. Moreover 
they seem to have taken off their coats and donned 
slouch hats and brogans for the job in hand. If it 
is insisted that the mob was composed principally 
of ‘bankers, merchants and lawyers,’ how many 
bankers, merchants and lawyers will be willing to 
admit that they tortured Politz, tearing his clothes 
into strips, after he was handcuffed, in the effort to 
hang him? How many stood in a line when Bag- 
netto was thrust out of the jail door in the death 
throes from a bullet-wound in his head, and kicked 
him into a jelly as he was dragged off to a tree to 
be strung up? And what shining light in finance, 
commerce or the law was it that waited for the body 
to be lowered and then laid the forehead open with 
a brutal kick from the heel of a boot?” As we 
have said before we say again, we do not believe 
there was a single decent citizen in the mob, and as 
to the undisclosed principals, they may safely be 
judged by the character of their agents. 


The legislative sub-librarian, Mr. W. B. Shaw, has 
prepared the first of an intended series of State 
Library Bulletins, which has been published by the 
University of this State. The pamphlet is entitled 
“Comparative Summary and Index of State Legis- 
lation in 1890.” It embraces succinct references to 
statutes of Massachusetts, New Jersey, New York, 
Rhode Island, Iowa, Kentucky, Louisiana, Mary- 
land, Mississippi, North Dakota, Ohio, Vermont, 
Virginia, Washington, Utah, Tennessee, West Vit- 
ginia, grouped under the general heads of public 
morals, religion, education, political regulations, 
labor, capital, finance, property, estates, administra 
tion of justice, local government, military, charities, 
penal and reformatory, insurance, railroads, trans 
portation — communication, domestic trade, publi¢ 
health, public safety, mines and mining, agricul 
ture, game, sports— pastimes. These topics are 
judiciously subdivided. We note however one oF 
two instances of classification which seem to us su& 
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ceptible of improvement. For example, if one were 
to look for the subject of amusements he would nat- 
urally turn to “Sports — pastimes,” but he would 
not find it there, for it is only a sub-head under 
“Public morals.”” So one would hardly expect to 
find ‘‘ extermination of the English sparrow ” under 
“Agriculture,” but there it is; and so of ‘‘regula- 
tion of warehouses,” and ‘‘ cruelty to animals.” So 
“punishment of obstructing railway tracks” rather 
unexpectedly turns up under ‘‘management of 
trains.” (It really is a piece of mismanagement.) 
These criticisms however are more scientific than 
practical, for there is an excellent ‘‘ subject-index,” 
which points unerringly the place of each detail. 
This pamphlet of eighty-two pages exhibits a great 
deal of industry, and will answer a very convenient 
purpose. 


——_.—__—. 


NOTES OF CASES. 


N Sentennev. Kelly, 59 Hun, 518, it was held that 
where a contract provided that certain signs 
were to be manufactured ‘‘ as soon as possible,” this 
implies their completion sooner than in a ‘‘ reason- 
able time.” The court said: ‘‘In Atwood v. Emery, 
10. B. (N. S.) 113, it was said ‘the expression is one 
that is susceptible of several different significations.’ 
In that case Creswell, J., says: ‘The case has been 
argued upon an assumption that the plaintiff's en- 
gagement was to execute the work with more speed 
than would have been required had the words been 
‘within a reasonable time;’ * * * if the de- 
fendant had intended to have the hoops within a 
limited time he should have taken care to express 
himself accordingly. Ithink this contract means 
no more than a reasonable time, regard being had 
to the plaintiff’s facilities and extent of business, 
and to the contracts he already had on hand.’ In 
that same case Crowder, J., says: ‘The words ‘as 
soon as possible ’ clearly meant ‘as soon as you pos- 
sibly can.’ Nor can I understand how it can rea- 
sonably be suggested that either party contem- 
plated that the plaintiffs were to put aside 
any other engagements, in order that this par- 
ticular one should be performed. If the defend- 
ant had desired to have the goods by a lim- 
ited time, he should have taken care to have given 
amore limited order.’ In Hydraulic Engineering 
Co. v. MeHaffie, 29 Eng. Rep. (Moak) 102, the case of 
Atwood v. Emery, supra, was examined and criti- 
cised. Bramwell, L. J., says: ‘To do a thing ‘as 
soon as possible’ means to do it within a reasonable 
time.’ In Atwood v. Emery the expressions of emi- 
hent judges seem to favor a different view as to the 
construction of the words ‘as soon as possible.’ I 
quite agree that a manufacturer or tradesman is not 
bound to discard all other work for the occasion, in 
order to take in hand a thing which he promises to 
do ‘as soon as possible ;’ for instance, a tailor who 
accepts an order to make a cuat ‘as soon as possi- 
ble’ need not put down a half-made vest in order 
to begin the coat; every customer knows at the 
time of giving the order that the manufacturer or 








tradesman may have other orders on hand; and I 
do not think that Atwood v. Hmery goes further than 
this. * * * Ifhoweverit is an authority in favor 
of the defendants, I cannot agree with it. In con- 
struing the contract in the present case, I think it 
would be utterly unreasonable to hold that the de- 
fendants were not bound to deliver the ‘gun’ until 
the state of affairs in their workshop should allow 
them to do so; the defendants ought not to have 
undertaken to make it unless they were certain that 
they could carry out their contract. In the same 
case Cotton, L. J., says: ‘By the words ‘as soon as 
possible’ the defendants must be taken to have 
meant that they would make the ‘ gun’ as. quickly 
as it could be made in the largest establishment 
with the best appliances. I do not think that these 
words can be taken to mean that the defendants 
merely promised to make the ‘gun’ as quickly as 
the means at their disposal might allow.’ In Dun- 
can v. Topham, 8 C. B. 225; 105 N. Y. 412, where 
the contract was to send five tons of oil cake, to be 
delivered directly, a verdict in favor of the plaintiff 
was reversed because the judge charged that the 
meaning of’ the contract was that the goods should 
be sent as soon as practicable, andif on the evidence 
there had been a delivery, or offer to deliver, within 
a reasonable time, they should find for the plaintiff. 
It was therein held that ‘a reasonable time’ means 
a somewhat more protracted time than directly. 
There is of course a distinction between ‘directly ’ 
and ‘as soon as possible;’ and the only purpose of 
referring to that case is to show that expressions 
such as ‘directly’ or ‘as soon as possible’ are not 
synonymous with, nor do they mean the same thing, 
as ‘a reasonable time.’ In Parsons on Contracts, 
volume 2 (seventh edition), page 661, foot paging 
794, it is said: ‘If the contract specifies no time, 
the law implies that it shall be performed 
within a reasonable time, and will not permit this 
implication to be rebutted by extrinsic testimony 
going to fix a definite term, because this varies the 
contract. What is a reasonable time is a question 
of law.’ In Addison on Contracts, volume 2, page 
1188, where a number of authorities are cited, the 
rule is thus stated: ‘A contract to do a particular 
thing ‘ directly,’ or ‘as soon as possible,’ or ‘ forth- 
with,’ does not mean that it is to be done instanter, 
but there must be no delay in performance; and 
such a contract requires a much more speedy fulfill- 
ment than a contract to do a thing within a reason- 
able time.’ These authorities are sufficient for the 
statement that unless the expression ‘as soon as 
possible’ meant a greater celerity than a ‘reasonable 
time,’ then they were utterly superfluous in the con- 
tract. For, as we have seen, if no time is specified, 
the law implies that it is to be performed within a 
reasonable time.” 


In Hisenbrey v. Pennsylvania Oo. for Insurance on 
Lives and Granting Annuities, Supreme Court of 
Pennsylvania, April 13, 1891, it was held that where 
a testatrix devises her property to trustees, but pro- 
vides that a certain house and lot shall be occupied 
by her sister, who shall keep it in repair at her own 
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expense while she occupies it, the trustees are not 
liable for injuries sustained by a person who, while 
passing along the sidewalk in front of the premises, 
is knocked down by the sudden outward opening, 
by a person within, of a door in the fence. The 
court said: ‘There are some propositions so self- 
evident that no strength can be added by elabora- 
tion or illustration. That the company, being a 
mere trustee, not in the occupancy of the property 
even by a tenant, and exercising no control what- 
ever over it, can be held responsible in damages for 
this injury, is a proposition the mere statement of 
which carries with it its own convincing refutation. 
Aside from this, the accident did not result from 
the erection of the fence. That was harmless 
enough, and if in violation of the city ordinance, 
which does not clearly appear, was not necessarily 
dangerous or likely to injure any one. The proxi- 
mate cause of the injury to the plaintiff was the 
throwing open of the door suddenly. It was not 
contended that this was done by the company, or 
by any agent, employee or servant thereof. There 
is no room therefore to apply the doctrine of re- 
spondeat superior. The case bears a striking anal- 
ogy to Kies v. City of Erie, 135 Penn. St. 144, in 
which the plaintiff was injured by the sudden swing- 
ing open of the doors of the engine-house across the 
footwalk. We held that there was no evidence of 
a defective construction of the building, and that 
the sudden opening of the doors was the act of the 
city’s employees, for which it was not liable. That 
the learned counsel for the plaintiff regards that 
case as a departure I infer from the following lan- 
guage in his printed argument: ‘If the opinion of 
the learned chief justice, as stated, be the law, then 
all the ordinances are a ‘ Babel of tongues,’ and all 
the law as laid down a ‘ vain show of the platitudes,’ 
and along every highway and byway not only may 
be constructed engine-houses, but stores and ware- 
houses, and operate their doors by means of springs 
and bolts which open outward across every sidewalk 
in this city entirely across the street, so that the 
doors operated in this way shall stand as armed men 
on every highway where it suits private whims and 
caprices to have them, and if such nuisances are to 
have the solemn sanction of the highest tribunal in 
Pennsylvania, then I submit that all the rights guar- 
anteed to the citizens are at an end, and awnings, 
signs, doorsteps, erections, frames, posts, poles, 
porches, porticos, benches, are to hold high carni- 
val, without limit, upon the public highways in 
Pennsylvania.’ Notwithstanding this prediction of 
the dire evils to be apprehended from the ruling in 
Kies v. City of Hrie, we adhere to the law of that 
case, and have no hesitation in applying its princi- 
ple to the case in hand. Were we to sustain the 
doctrine now contended for by the appellee, it is 
within the bounds of reason to say that no one 
could safely act as a trustee in Pennsylvania.” 


In Western Union Tel. Co. v. Rosentreter, Supreme 
Court of Texas, March 24, 1891, it was held that 
in an action for delay in transmitting to plaintiff a 
message announcing the death of plaintiff's sister, it 








is not necessary to sustain a claim for consequential 
damages that the message should show on its face 
the relationship between the decedent and plaintiff, 
The court said: ‘‘The eighth assignment of error— 
that the court erred in refusing the fourth special 
charge asked by defendant, to the effect that the 
telegram must, to be actionable for consequential 
damages, show on its face the relationship that ex. 
isted between ‘Emma,’ the deceased, and the plain- 
tiff — cannot be sustained under reported decisions of 
the Supreme Court. The same question is presented 
in the ninth assignment, on the sufficiency of the 
evidence to sustain the verdict. If the importance of 
the telegram being promptly transmitted and deliv- 
ered reasonably appears from its terms, that is suffi- 
cient, whether the precise relationship is indicated 
or not; but it may be remarked that a telegram 
very similar to the present one, viz.: ‘ Billie is very 
low. Come at once,’ was held to sufficiently give 
notice of the relationship, or at least to put the com- 
pany on inquiry. Telegraph Co. v. Moore, 76 Tex. 
66; Telegraph Co. v. Adams, 75 id. 533; Telegraph 
Co. v. Feegles, id. 5387. To require the family pedi 
gree to be inserted in telegrams announcing serious 
illness or death would deprive the greater part of 
the public of the benefits of telegraphy, and the only 
apparent effect of the requirement of detail in such 
cases is, as was said by the Supreme Court of IIli- 
nois in regard to the ‘ repeating’ of messages to in- 
sure delivery, ‘to increase the revenue of the com- 
panies.’ Telegraph Co. v. Tyler, 74 Ill. 170.” 


In Gurley v. Missouri Pac. Ry. Co., Supreme 
Court of Missouri, April 18, 1891, the court said: 
‘*As this case must be retried, we must remark here 
that we have not been able to understand how 
plaintiff could have received the wound he did in 
the manner he details it. How a man of ordinary 
stature, walking between two ordinary freight-cars, 
could have the fleshy portion of his legs, from his 
thigh down, eight or nine inches, mashed by the 
bumpers or draw-heads, is beyond our comprehen- 
sion. We regard this statement, as appears in this 
record, so contradictory to general knowledge that 
no court is bound to accept it. In the case of Hun- 
ter v. Railway Co., N. Y., an action against a rail- 
road company for personal injury by a brakeman 
who had struck his head against something while 
sitting on a box-car, going through a tunnel, the 
negligence charged was in not giving plaintiff notice 
of a brick arch in the tunnel, which reduced its 
height to four feet seven inches above the top of 
the car. The Supreme Court took judicial notice 
that a man could not strike his head against an ob- 
struction that distance above where he was sitting, 
unless he was nine feet high, and that no man was 
ever known to be nine feet high. To have received 
the wound the plaintiff did, in simply walking be- 
tween the cars, if the cars were the ordinary freight 
cars, plaintiff must have been of remarkable stat- 
ure. It may be, on another trial, sume intelligent 
explanation can be given how this wound could 
have been made; there is certainly none im 
this.” 
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REPORTING. 


At a meeting of the committee on law reform, held subse- 
quent to the last annual meeting of the New York State Bar 
Association, Mr. J. Newton Fiero was made chairman of a 
committee appointed to examine into this question, and 
perfect a plan to be reported to the next meeting of the 
association. Deputy Attorney-General Edward G. Whit- 
aker and Hon. Jacob Schwartz were associated with him on 
the committee. Mr. Fiero prepared the following paper. 
The committee invites suggestions upon this subject from 
members of the bar, to be addressed to any of its members 
or to the secretary of the association. 


O question has of late been of greater interest to 
the profession in this State, and throughout the 
country, than that of the proper method of reporting 
the decisions of the courts. The problem has been and 
remains, how to obtain early, accurate and authorita- 
tive reports of opinions handed down without unnec- 
essary duplication and in a fairly economical man- 
ner. 

The first important requisite is accuracy, and the 
demand is therefore for a careful, painstaking and dis- 
criminating syllabus and statement of facts. To bring 
this about, provision has been made in the State and 
Federal courts for an official reporter, who has been 
appointed by constitutional or legislative authority 
for the purpose of editing the volumes of reports under 
the patronage and direction of the government. Thus 
the reports have been made both accurate and author- 
itative, but this system of issuing only complete vol- 
umes by the official reporter, as practiced in this State, 
has necessarily tended, toa greater or less degree, to 
sacrifice another and very important element, namely, 
that of prompt publication. 

Official reporters, issuing volumes from time to time 
with a careful syllabus and statement, cannot perform 
the work with that readiness and rapidity with which 
it can be done by persons who have no official respon- 
sibility and who print simply the opinions with a head- 
note more or less correct, And while the official re- 
ports are only issued in volumes, the unofficial reports 
are issued in weekly or monthly numbers. 

It should be said in justice to the reporters appointed 
by the judges of the Court of Appeals and of the Su- 
preme Court respectively, that no series of official re- 
ports anywhere stand higher for either rapidity of is- 
sue or accuracy of execution than those edited by 
Messrs. Sickels and Hun. They have done most excel- 
lent and thorough work. One of them has issued a 
larger number of volumes than it has ever fallen to the 
lot of any official reporter to edit, while the quality of 
the work of both is beyond reasonable criticism. It is 
in no wise suggested that any improvement is desir- 
able upon the quality of their work, nor that greater 
promptness is possible under existing methods, but 
neither of these sets of reports are issued except in 
full volumes, and it therefore becomes necessary to 
the practitioner desiring early information as to the 
decisions to obtain it from other sources. From this 
difficulty has arisen the numerous unauthorized, un- 
official publications which have become burdensome 
by reason of their number and consequent expense, 
but are a necessity to the profession because they give 
much earlier reports, by reason of being issued in 
pamphlet form, than can be given by the regular re- 
ports issued in complete volumes. In this State in ad- 
dition to the two reporters provided for by the Con- 
stitution, we have nine sets of reports, namely: 
Superior Court Reports, known as Jones & Spencer; 
Common Pleas Reports, known as Daly; The State 
Reporter; New York Supplement; Surrogates’ Re- 
ports; Abbott’s New Cases; City Court Reports; 
Criminal Reports, and Civil Procedure Reports, mak- 
ing an average of some thirty volumes each year. It 
is stated by authority, that a set of Court of Appeals 





Reports and also of Supreme Court Reports, are now 
in preparation, devoted to the current cases not now 
deemed worthy of publication and appearing only in 
the memoranda. These reports, with Session Laws 
and Digest, cannot be obtained for less than $80 per 
year, while in addition the official reports are a neces- 
sity, rendering an outlay of at least $100 per annum 
necessary for the practicing lawyer as a reasonable 
equipment for his work, by way of necessary addi- 
tions, to be made to his library, aside from text-books 
and the reports of other States, while the mere item of 
shelf room is a serious consideration not to speak of 
the annoyance of looking through so great a number 
of volumes. 

The same difficulties which have been suggested 
several years ago confronted the members of the 
English bar, and itisto England we must look for 
an illustration of the methods to be pursued for 
relief. 

The business of reporting has from time immemorial 
been the perquisite of the English bar. Official re- 
porters as such, in the sense in which they are known 
to us, are not there recognized by law, nor do they re- 
ceive auy compensation whatever from the public. 
The result was that in 1863, in addition to what was 
known as the regular series of reports, which were 
substantially what our official series are, namely, com- 
plete volumes issued at regular intervals, there were 
in existence five separate sets of reports of the different 
courts. This state of affairs brought about a meeting 
of the English bar, through the efforts of Mr. Daniells, 
an eminent barrister, and the result was, the organi- 
zation of ‘The Incorporated Council of Law Report- 
ing for England and Wales,’’ now consisting of the 
attorney-general, solicitor-general and eleven mem- 
bers of the bar, selected from the different organized 
bodies into which the English bar is divided. This 
body of men assumed the entire control of all the re- 
porting in the different courts. Two editors are ap- 
pointed and a sufficient number of reporters. The 
number of series now published is four, one consisting 
of the opinions delivered in the Chancery Division, 
one of opinions in the Queen’s Bench, one of cases in 
the Probate Division, and still another of appeal cases 
before the House of Lords and the Judicial Committee 
of the Privy Council. The reports of the Chancery 
and Queen’s Bench Division are published in monthly 
pamphlets, after the style of Abbott’s New Cases. The 
appeal cases and statutes in bi-monthly editions. 
There is also issued weekly a brief memorandum of 
the decisions made in all the courts under the name of 
** Weekly Notes,” and an index to all the reported de- 
cisions is issued quarterly. At the close of the year a 
digest of the cases published in the Weekly Notes for 
the vear is compiled, and a number of the “ Current 
Index,” incorporating and superseding the quarterly 
parts, is issued. This is an index of ‘‘Allcases reported 
inthe Law Reports and Weekly Notes, during the 
year, and of the more important statutes, rules, orders 
and parliamentary papers affecting the provision passed 
the issue during the year.” 

The Council of Law Reporting has also presented to 
its members a digest of all the decisions from 1865 to 
1880, inclusive, with a supplement from 1881 to 1885, 
inclusive, and also a later volume called the Consoli- 
dated Current Index, digesting the decisions reported 
from 1886 to and including 1888. These volumes contain 
a ‘* Table of cases reported and table of cases affirmed, 
reversed, followed, overruled or judicially commented 
on,’’ in addition to the digest of cases and statutes. 

These reports, statutes and digests, which in 1890 
made nine volumes complete, are published at a sub- 
scription price, fixed for the entire series or for any 
part of it, such as may be selected, and there may thus 
be obtained for the sum of $25, including binding, all 
the reports, digests and statutes of England and 
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Wales, as compared with all expenses of $100, for the 
reports, statutes and digests, covering the same period 
in this State. There isin addition the fact that the 
decisions which are thus obtained at the earliest mo- 
ment are at the same time authoritative and official as 
well as much more convenient for reference and ex- 
amination. 

In the light of this experience it would seem that a 
plan could readily be devised for the relief of the pro- 
fession aud the public, which should be entirely prac- 
ticable, more particularly as the English system is en- 
tirely supported by the subscription price for the re- 
ports, there being no salaried reporter, as in this 
State. : 

There are two objects to be accomplished: 

First, the obtaining of early official reports of the de- 
cisions of the Court of Appeals and the General Terms, 
as now prepared by the present able and competent re- 
porters. This may be arranged with but little difficulty 
by a provision by law, compensating the reporters of 
these courts for the additional expense which would 
be entailed upon them in publishing weekly, semi- 
monthly or monthly editions of the decisions handed 
down, thus keeping the profession well advised as to 
the condition of the law, from official sources. This 
course is now pursued in the United States Supreme 
Court by semi-monthly publications. The decisions 
are kept well up to date, fully so much so as is possible 
from unofficial sources, have the benefit of a correct 
syllabus and avoid the necessity for duplication he- 
cause of their official character. 

Second, some provision for the publication in per- 
manent form of all the other decisions of the State 
courts now published in the different reports. This is 
entirely independent of the question, whether it is 
wise or unwise to publish all these decisions, as they 
are being published, and so long as published will be 
subscribed for and cited before the courts. It is abso- 
lutely necessary as a practical question, to recognize 
their existence and provide for their publication, in 
so inexpensive a form as that they shall no longer be a 
burden to the profession. To this end either one of 
two courses might be adopted by legislation. It might 
with proper compensation attached, be made the duty 
of either the present reporter of the Court of Appeals 
or the Supreme Court, to look after the publication of 
these decisions in same manner as has been outlined 
in the description given of the English method, or 
some competent person might be designated to fulfill 
this duty, who should be charged with the issue of a 
series of reports, under the authority aud sanction of 
the State, which should include all opinions which the 
judges of the Superior Courts or Surrogates’, should 
furnish for publication, to be issued in weekly, semi- 
monthly or monthly parts, and who, in case it should 
be desirable, should the business management of the 
issue of the early editions heretofore suggested, of the 
reports of the Court of Appeals and the Supreme Court, 
thus merging the business control of all the reports of 
the State and placing it under one head, leaving to the 
present reporters simply the editorial duties which 
sbould devolve upon them. This would limit practi- 
cally the reports of this State to three series, viz: 
Court of Appeals, Supreme Court at General Term, 
and Miscellaneous Decisions. 

The matter of detail is one which requires deliberate 
consideration, The main features can be readily drawn 
from the experience of the English bar. 

The necessity for the reform is apparent and urgent. 
The evil is a serious, and unfortunately a growing one. 
It is due to the profession and the public that some 
measure should be taken, by which it can be at least 
greatly lessened if not entirely prevented. 

It is beyond a doubt that this can be done by some 
modification of the English system, upon the lines sug- 
gested. It isthe business of the Bar Association of 





the State of New York, as representing the profession, 
to devise a proper plan for this purpose and provide 
for its speedy enactment in such a manner as that it 
may be of practical and permanent benefit. 


——\!_>—___—_ 


RAILROADS — RIGHT OF WAY— ABANDON. 
MENT. 


NORTH CAROLINA SUPREME COURT, MARCH 3, 1891, 


BEATTIE V. CAROLINA CENT. R. Co. 


Where, in 1855, a land-owner, by an unrecorded contract, re- 
linquishes to a railroad company a right of way through 
his land in consideration of the benefit to be derived from 
the construction of the road, and the company surveys 
the line and puts up a grade, but then abandons the work 
till 1885, and the land-owner sells the land in 1869 to one 
who cultivates the right of way and the graded parts of 
it continuously from that date till 1885, when the construe- 
tion of the road is resumed and completed, the original 
right of way is lost, and the owner is entitled to compen- 
sation for the taking of his land. 


HIS was a proceeding for condemnation of right of 
way, tried at September Term, 1889, of the Su- 
perior Court of Cleveland county, before Connor, J. 
The facts agreed were as follows: (1) That on 27th Oc- 
tober, 1855, and for some time previous thereto, the 
land described in the complaint was owned and pos- 
sessed by William H. Cabiniss, under whom plaintiff 
claims title, having purchased in 1869, and that plain- 
tiff is now the real owner of said land. (2) That on the 
said 27th October, 1855, the said William H. Cabiniss, 
being then the owner of said land, executed and deliv- 
ered to the Wilmington, Charlotte and Rutherford 
Railroad Company, under whom defendant claims 
title, as hereinafter stated, a paper writing of which 
the following isa copy, to-wit: ‘‘ State of North Caro- 
lina, Cleveland county. This indenture witnesseth 
that we, whose names are hereunto subscribed, do 
hereby relinquish to the Wilmington, Charlotte and 
Rutherford Railroad Company the right of way for 
said road through all and every piece or parcel of land 
respectively owned by us, severally, in the county of 
Cleveland; and we do this in consideration of the 
prospective advantage which may accrue to us arising 
from the road’s location through our county. Witness 
our names, October 27, 1855. Wm. H. Cabiniss.”’ (3) 
That this paper writing had reference to the land de- 
scribed in the complaint, and that it was duly proven, 
probated and registered, as required by the statute, 
28th June, 1886. (4) That said Wilmington, Charlotte 
and Rutherford Railroad Company thereupon pro- 
ceeded to lucate, and did Jocate, their road over said 
land as hereinafter described; and upon said land a 
deep cut was excavated, and a long embankment 
erected, about the year 1856 to 1860, and that in 1885, 
when defendant completed its road, as hereinafter 
stated, the said cut and embankment were still dis- 
tinct, though on the latter had grown up some pine 
trees in part, and the other part of it was cultivated, 
and had been since 1869. (5) That the other facts in 
this case are exactly as stated in the facts agreed upon 
in writing by the undersigned attorneys in the case, 
C. Hendrick v. C. C. R. R. Co., now pending in this 
court, and we hereby adopt said facts as filed in said 
case as the facts in this, in addition to those above 
stated, with the following exceptions, to-wit: First, 
that paragraph No. 1 thereof be stricken out; second, 
that the portion in reference to the Forbis heirs, being 
minors and non-residents, be stricken out; third, that 
the plaintiff's name be substituted in place of ‘‘ C. Hen- 
drick ” wherever the latter occurs. Upon these facts 
the following order was made by Judge Clark: “ Upon 
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the foregoing facts agreed, the same being presented 
to the presiding judge, and a jury trial being waived, 
it is adjudged that the petitioner is entitled to the re- 
lief demanded in his petition. And it is further or- 
dered that E. D. Dickson, D. S. Lovelace and 8. G. 
Brice be, and they are hereby, appointed commission- 
ers to value the right of way over the land described in 
the complaint of petitioner, and as therein described. 
They shall proceed according to the directions of re- 
spondent’s charter ; first giving to the parties twenty 
days’ notice of the time and place of making said valua- 
tion, and shall report their proceedings hereunder un- 
der their hands and seals to this court. Walter Clark, 
Judge Presiding.”” Exception by defendant. On the 
coming in of the report the following judgment was 
entered: ‘This cause coming on for final hearing 
upon report of the commissioners to assess damages to 
the plaintiff for the causes stated in the complaint, and 
said commissioners having made due report thereof, 
in which they assess plaintiff's damages at two hundred 
and eighty-five dollars, and there being no exceptions 
filed to said report, it is now, on motion of McBrayer 
and Ryburn, attorneys for plaintiff, ordered, consid- 
ered and adjudged that said report be, and the same is 
hereby, in all things, confirmed, and that the plaintiff 
have and recover of the defendant the said sum of two 
hundred and éighty-five ($285) dollars, with interest 
thereon from the 5th day of August, 1889 (term to which 
said report was returned), till paid, and the costs of 
this action to be taxed by the clerk.’”’” The defendant 
appealed, relying in part upon the exception previously 
entered to the ruling of Judge Clark. 


R. McBrayer, for aprellee. 


Batchelor & Devereux and T. H. Cobb, for appel- 
laut. 


Avery, J. In Hendrick v. Railroad Co., 101 N. C. 
617. it was clearly jsettled that the bargainee of an 
original land-owner, upon whose land the Wilmington, 
Charlotte and Rutherford Railroad Company had lo- 
cated its line and done a portion of the grading with- 
out laying the superstructure before the year 1860, was 
not barred of recovery in a proceeding instituted within 
two years after the completion of the line over his land 
by the defendant company, which purchased the fran- 
chise of the original company making the location, and 
succeeded to its liability under its charter to pay such 
damage as might be assessed in a proper proceeding 
commenced by the owner within two years after the 
road should be finished over his land. While it is ad- 
mitted that the action was begun within two years 
after the portion of the road located on plaintiff's land 
was completed, the defendant insists that the plaintiff 
is estopped from claiming damages for said right, be- 
cause his title was acquired in the year 1869, through 
and under one William H. Cabiniss, who, being then 
the owner, was one of the persons who executed on the 
27th of October, 1855, the following paper: ‘* State of 
North Carolina, Clevelaud county. This indenture 
witnesseth that we, whose names are hereunto sub- 
scribed, do hereby relinquish to the Wilmington, Char- 
lotte and Rutherford Railroad Company the right of 
way for said road through all and every piece or parcel 
of land respectively owned by us, severally, in the 
county of Cleveland, and we do this in consideration 
of the prospective advantuge which may accrue to us 
arising from the road’s location through our county. 
Witness our names, October 27, 1855. Wm. H. Cabi- 
niss.””, The Carolina Central Railroad Company suc- 
ceeded to the rights of the Wilmington, Charlotte and 
Rutherford Railroad Company in the year 1873, and 
was organized after a foreclosure sale in the year 1880, 
the facts being fully recited in Hendrick v. Railroad 
Co., supra. Between the years 1856 and 1860 the origi- 
nal company surveyed its line of road through the land 





of the plaintiff, then owned by said Cabiniss, and after 
excavating a deep cut, and making a fillon the prem- 
ises, suspended work. Neither the Wilmington, Char- 
lotte and Rutherford Railroad Company nor the de- 
fendant company assumed any control of the right of 
way on plaintiffs land, nor caused any grading or other 
work of construction to be done on said land, or on 
any part of their line between Shelby and Rutherford- 
ton, from the year 1860 till the year 1885, when the 
work was resumed and the grading finished, so that the 
trains ran from Shelby to Rutherfordton over the 
plaintiff's land the next year. During this suspension 
of operations for twenty-five years, Cabiniss sold to 
the plaintiff, who had been plowing over and cultivat- 
ing a portion of the land, on which the location was 
made, for about seventeen years, when the defendant 
entered upon his premises and began the work of con- 
struction afresh. Passing over the question whether 
the description in the contract offered as evidence of 
title by the defendant was too vague to be enforced 
after it was executed, or admitting for the sake of ar- 
gument that it was sufficiently definite, because its lo- 
cation could be made certain by a survey, which was 
contemplated by the parties in entering into the agree- 
ment, we must still bear in mind the fact that the pa- 
per writing is not a deed, because it is not sealed, and 
wants apt legal words to make it an effectual convey- 
ance of an interest in land. At the time of its execu- 
tion it could have been construed, in the most favor- 
able view for the company, only as an executory con- 
tract to convey the right of way, whenever the road 
should be located and finished over the land of Cabi- 
niss. 5 Am. & Eng. Enc. Law, p. 441 (pt. 17), and note 
3; Aventlv. Arrington, 105 N. C. 377. The only con- 
sideration moving Cabiniss was the benefit to be de- 
rived from finishing and operating the line of rail- 
road over his land. Under this agreement, entered 
into October 27, 1855, the contracting corporation 
marked out a proposed line across kis land in the year 
1856, and during the four years immediately following 
made the excavations heretofore mentioned. The 
work of construction then ceased for twenty-five 
years, during which period there was no obligation on 
the part of the Wilmington, Charlotte and Rutherford 
Railroad Company to finish its line from Shelby to 
Rutherfordton. Neither Cabiniss nor his grantee, 
Beattie, could compel that company or its successor, 
the defendant, to complete its road over the land, and 
impart to it thereby the enhanced value which it was 
supposed would be consequent upon its completion. 
The owners of the land would have been helpless, if 
during that long period of time the line had been di- 
verted north or south of that surveyed and partially 
graded, or if Shelby had become the settled western 
terminus. If Cabiniss and his alienee held one hun- 
dred feet extending through the land subject to the 
right of the corporation to treat them as tenants at 
sufferance at the option of its managers for seventeen 
years, when would that relation cease by non-user on 
the part of the company and adverse occupation by 
the servient owner? It was contended for the defend- 
ant on the argument that the facts in this case brought 
it within the principle decided in Railroad Co. v. Mc- 
Caskill, 94 N. C. 746, and therefore that upon the exe- 
cution of the paper writing by Cabiniss, or certainly 
after fixing the location by a survey and partial com- 
pletion of the grading on his land, the contracting 
company, and subsequently its successors, acquired an 
easement of infinite duration, and a right in the land 
that could not be barred by adverse possession. We 
cannot concede the correctness of this view as an in- 
terpretation of the Code or an inference or deduction 
from the authority relied upon. Aailroad Co. v. Mc- 
Caskill, supra. It is provided in section 150 of the Code 
that ‘“‘no railroad, plankroad, turnpike or canal com- 
pany shall be barred of or presumed to have conveyed 
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any real estate, right of way, easement, leasehold or | some instances paid for. 2 Wood Ry. Law, § 240; Nor. 


other interest in the soil, which may have been con- 
demned or otherwise obtained for its use, as a right of 
way, depot, station-house or place of landing, by any 
statute of limitation or by occupation of the same by 
any person whatsoever.”” The plaintiff's land has 
never been condemned, and therefore unless the de- 
fendant company had obtained the easement other- 
wise before he began to cultivate the right of way, he 
will not, by reason of this section, be deprived of 
whatever benefit might, in other cases, have accrued 
to him from his adverse possession. The word “ ob- 
tained’ must have been used in the sense of ‘‘se- 
cured” or “acquired.’”’ The consideration of the con- 
tract was by its express terms the prospective advan- 
tage which might accrue to the signers arising from 
the location through their county. No benefit could 
be derived by the owner from the mere act of survey- 
ing the line across his premises, and indicating it by 
stakes, nor even from making excavations or fills, so 
long as the corporation failed, as they did for thirty- 
one years, to complete and equip the road so as to fur- 
nish him the means of shipping the products of the 
soil, and of ready communication with and access to 
the commercial centers of the country. The location, 
in the restricted sense of surveying and adopting the 
line, in which engineers use it in this country, would 
not of itself have been attended with the slightest ad- 
vantage to the owner. The defendant and its prede- 
cessor failed for over thirty years to finish and for 
twenty-five years to work upon orassert any dominion 
over the right of way, and yet, when it at last reached 
the conclusion that the work should be completed, in- 
sisted that the courts should so construe section 50 of 
the Code as to treat the plaintiff as its tenant at suffer- 
ance of the track and a strip of one hundred feet on 
either side of it, which he had been cultivating con- 
tinuously for sixteen years. Neither the defendant, 
nor those under whom it claims, had any title to the 
easement. Upon the completion of the road over plain- 
tiff's land within a reasonable time the corporation 
might have relied upon the equitable right arising out 
of the agreement either in a suit to compel the plain- 
tiff or Cabiniss to convey the easement, or as a defense 
in a proceeding instituted by either of them to have 
the right of way formally condemned and the damages 
assessed. But the corporation had not obtained the 
easement, and had not given the promised quid pro 
quo for it; and while its managers were considering 
the question whether they could or would ever give 
the plaintiff the contemplated advantages of a com- 
pleted raiJroad, the plaintiff was plowing over and 
raising crops upon the very land marked out for the 
location of the track, an assertion of dominion over it 
that was utterly inconsistent with the active exercise 
of the defendant’s right to the easement, by which 
alone it could perfect its title to it. If the easement 
had not been acquired by condemnation, or otherwise 
obtained, then the statute (Code, § 150) has no appli- 
cation, and we may leave its provisions out of view in 
determining the question whether the conduct of the 
parties was such that the defendant would be deemed 
to have abandoned or allowed to become extinguished 
any right growing out of the execution of the agree- 
ment by Cabiniss. In other States, where corporations 
are not protected by such a statute, and in England, it 
seems to be settled that while mere non-user may not 
defeat or impair the rights of a railroad corporation in 
a located and unfinished or unoccupied line, the owner 
of the fee may retain the title (unincumbered by the 
claim to an easement therein) to the whole or any part 
of a location by adverse occupancy for the requisite 
statutory period, where the conduct of the company 
has been such as to indicate its intention to abandon 
the use of the line; and this rule has prevailed even 
where the right of way has been condemned, and in 





ton v. Railroad Co., 13 Ch. Div. 268. The failure to 
complete a road, and permitting the owners to use the 
land upon which its line is located for the prescribed 
statatory period, and for purposes inconsistent with 
its occupation and use as a railroad, is evidence of an 
intention to surrender the easement, and has been held 
to be an abandonment of it, because such conduct is 
calculated to induce the belief that the corporation 
does not propose to again assert its rights. Mills Em. 
Dom., § 57; Hooker v. Turnpike Co., 12 Wend. 371; 
Locks, etc., v. Nashua & L. R. Co., 104 Mass. 1; Bene- 
dict v. Heineberg, 43 Vt. 231; Ang. Water-Courses, 
§$ 252, 252a; Jennison v. Walker, 11 Gray, 423; Taylor 
v. Hampton, 4 McCord, 96. 

The use of the land by plowing up and cultivating 
the very portion of the two hundred feet of right of 
way marked out for the track, was utterly inconsistent 
with its actual occupation as the road-bed of the de- 
fendant company. Crain v. Fox, 16 Barb. 187; Pope 
v. Devereux, 5 Gray, 409. He was planting yearly crops 
that the defendant must of necessity destroy if it 
should determine to complete its line to Rutherford- 
ton. His claim that the right to the servitude has been 
abandoned and lost is founded not simply upon non- 
user on the part of the defendant, but upon the claim 
that this adverse occupation and use of the land on his 
own part is irreconcilable with the acknowledgment 
of the right to the easement in the corporation, and 
that therefore he is entitled to the benefit of the bar 
of any statute that may apply. Angell, supra, §§ 244, 
246, 252; Bannon v. Angier, 2 Allen, 129. The fact that 
the plaintiff bought in the year 1869, when there had 
been a cessation of the work of construction for nine- 
teen years, according to many authorities, made it in- 
cumbent on the corporation claiming the easement to 
show an intention to resume control of the right of 
way within a reasonable time. Corning v. Gould, 16 
Wend. 531; Taylor v. Hampton, supra; Bank v. 
Nichols, 64 N. Y. 65. Where rights of way are actually 
condemned, Lewis, in his work on Eminent Domain, 
§ 656, says: ‘‘ The weight of authority undoubtedly is 
that in the absence of statutory provisions on the 
question the effect of proceedings for condemnation is 
simply to fix the price at which the party condemning 
cau take the property sought, and that even after con- 
firmation or judgment the purpose of taking the prop- 
erty may be abandoned without incurriug any liabil- 
ity to pay the damages awarded.”’ The author states 
that the doctrine laid down by him is sustained in all 
of the appellate courts of the States where the ques- 
tion has arisen except those of New York and Ne- 
braska. Id., p. 844; Chicago v. Bartian, 80 Ill. 482. 
An executory agreement to convey, founded upon the 
consideration of completing a road over the land, 
places the parties in relations, in some respects, similar 
to those which ordinarily exist after condemnation 
proceedings, and before a corporation has elected to 
use the easement and has paid for it, or incurred a lia- 
bility to make compensation for it. Where there is 
neither a conveyance ot the easement, nor an execu- 
tory contract in reference to conveying it, the corpo- 
ration does not acquire a perfect title until it either 
satisfies the judgment for damages for a condemned 
right of way across a tract of land, or finishes its road 
over it, or in some way incurs such liability to pay the 
resulting damages, when assessed. Lewis, supra, $306, 
Canbiniss agreed, in effect, that the Wilmington, Char- 
lotte and Rutherford Railroad Company should have 
the right to the easement whenever it should give him 
the advantages and benefit arising from finishing its 
line over his land. Our case falls within the rule, which 
seems to be settled by authority, that perfect title to 
aright of way can be acquired only (1) by a formal 
deed of conveyance from the owner; (2) by condemna- 
tion and the actual payment of just compensation as- 
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gertained in the mode appointed by law; (3) by the 
performance of an act or payment of asum, or by fur- 
nishing any consideration agreed upon in some execu- 
tory contract which a court of equity will enforce be- 
tween the owner and the corporation; or (4) where the 
general law or charter sanctions such a course by com- 
pleting the road over his land, and thereby incurring 
the liability to pay damages whenever assessed on pe- 
tition and adjudged to be due. Bensley v. Water Co., 
13 Cal. 306; Lewis, supra, pp. 404, 405, §$ 306, 656; 
O'Neill v. Freeholders, 41 N. J. Law, 172; Railroad Co. 
v. Teters, 68 Ill. 144. The charter (Laws 1854-55, chap. 
225, § 28) provides *‘ that in the absence of any contract 
or contracts in relation to the land through which said 
road or any of its branches, may pass, signed by the 
owner thereof, or bis agent, or any claimant or person 
in possession thereof, which may be confirmed by the 
owner thereof, it shall be presumed that the land over 
which said road, or any of its branches, may be con- 
structed, together with a space of one hundred feet on 
each side of the center of said road, has been granted 
to said company by the owner or owners thereof, and 
the said company shall have good right and title, and 
shall have, hold and enjoy the same so long as the 
same shall be used for the purposes of said road, and 
no longer, unless the person or persons owning the land 
at the time that part of the road which may be on said 
land was finished, or those claiming under him, her or 
them, shall apply for an assessment of the value of 
said lands, as hereinbefore directed, within two years 
next after that part of said road which may be on the 
said land was finished,” etc. 

It appears therefore that where there is a contract 
the charter leaves it to be interpreted, as any other 
agreement between the parties would be, according to 
its terms. How then would an agreement on the part 
of one person, that he relinquished the right to a pri- 
vate way over his land to an adjacent land-owner, for 
the consideration of getting a good outlet for himself 
toa neighboring town, be construed if the party pro- 
posing to construct the road should grade a portion of 
it within five years, and then desist for twenty-five 
years, and until a grantee of his neighbor had plowed 
over the proposed line of road, and cultivated the land 
for sixteen years? If, in such a case, the person seek- 
ing to get the outlet would be deemed to have aban- 
doved his right under the original contract, and driven 
to the necessity of pursuing the plan pointed out by 
statute for the condemnation of cart-ways, then we 
think that in this case, as between the plaintiff and 
the defendant company, their relations and rights 
would be the same as if no paper had been signed by 
Cabiniss in 1855. When the plaintiff bought the land 
in 1869, the corporation had desisted from the work of 
construction for nine years before, and during the five 
years that had then elapsed after the close of the war 
had asserted no claim to the right of way, and had 
taken no steps looking to the completion of its road 
over it. Its conduct had been such as to induce the 
reasonable belief in bis mind that their claim had been 
extinguished, and that he would take the land dis- 
charged from any right to subject it to the servitude 
without compensation by the subsequent completion 
of the road over it. The predecessor of the defendant 
had allowed an unreasonable time to elapse without 
éevincing any intention to resume control of the right 
of way, and after the plaintiff paid his money for land 
appareutly subject to no such right, it would be in- 
equitable to allow the defendant to appropriate his 
land without compensation. Hooker v. Turnpike Co., 
12 Wend. 371. Evenif mere non-user would not, as be- 
tween the original parties to the contract, have extin- 
guished the right (which is not admitted), the rule is 
different where the land is sold to a purchaser for 
value, who is misled by the conduct of the corporation. 
Corning v. Gould, supra. It appears as a fact agreed 





that the contract signed by Cabiniss was not registered 


until the 28th of June, 1886, while it does not appear 
that the plaintiff had actual notice that any agreement 
had been entered into between the Wilmiugton, Char- 
lotte and Rutberford Railroad Company and Cabiniss 
when he purchased. The deserted excavation was not 
in the actual possession of the corporation. The plain- 
tiff, seeing the unfinished grading done upon the land, 
might naturally infer, in the absence of any record of 
condemnation proceedings or registration of a convey- 
ance (if such registration would have been noticed), 
that Cabiniss was awaiting the completion of the road 
over the land to institute proceedings for damages, 
and that the right to exact compensation if the work 
should be resumed, passed with the title to the land to 
him. Hendrick v. Railroad Co., supra. Being misled 
by the long delay of said corporation, and having no 
actuai notice of the equitable interest claimed by it, 
we think that the plaintiff took the title free from any 
right growing out of said contract to subject it to the 
servitude without compensation other than the benefit 
arising from completing the road. Francis v. Love, 3 
Jones Eq. 321. As we have already stated that the 
defendant could not, at best claim that he held a 
deed of conveyance for the right of way, but only the 
equitable right to demand aconveyance upon the com- 
pletion of the road over plaintiff's land, he might, in 
order to determine his rights, have taken the initiative 
when the portion of the road on plaintiff's land was fin- 
ished, and have brought an action to compel the plain- 
tiff to convey the easement, or he might have taken the 
chances of acquiring the easement by the laches of the 
plaintiff if the latter failed to file his petition within two 
years, and when the latter instituted proceedings, have 
set up the contract as a defense, as he has done. But 
in either event, whether the corporation is the actor or 
not, its claim is equivalent to a prayer for the specific 
performance of the contract. It is well settled that 
delay on the part of a vendee or proposed purchaser, 
accompanied by acts apparently inconsistent with the 
purpose of performing the contract, will if not waived 
by the vendor, deprive the former of the right to de- 
mand a specific performance of the contract. Francis 
v. Love, 3 Jones Eq. 321; Love v. Welch, 97 N. C. 200; 
Holden v. Purifoy (decided at this term); Mizell v. Bur- 
nelt, 4 Jones, 249. In the case of Crain v. Fox, 16 Barb. 
187, it was held that plowing over aright of way was 
not an act inconsistent with the claim to the easement, 
and in Corning v. Gould, supra, that the erection of a 
fence across it constituted an adverse holding. See 
also Pope v. Devereux, 5 Gray, 409. Kent says (vol. 3, 
552): “ If the act which presents the servitude be in- 
compatible with the nature or exercise of it, and be by 
the party to whom the’servitude is done, it is sufficient 
to extinguish it, and when it is extinguished for a mo- 
ment, it is gone forever.’ The same principle is laid 
down in numerous cases. Canny v. Andrews, 123 Mass. 
155. In the case of Hendrick v. Railroad Co., supra, 
it was held that non-user for ten years was an aban- 
donment by a railroad company of its right of way. 
Horner v. Stillwell, 35 N. J. Law, 307; Veghte v. Water- 
Power Co.,19 N. J. Eq. 143; Mills, supra, § 57. We 
have not overlooked the fact that the statute of limita- 
tions was not running from May, 1861, till January 1, 
1871. But we forbear to pass upon the effect of the 
adverse possession as a bar to the ussertion of defend- 
ant’s claim under the contract, as to point out a par- 
ticular statute as applicable, and rest our decision upon 
other grounds. 

1. The conduct of the company through which de- 
fendant claims had been such as reasonably to lead the 
plaintiff to believe, when he bought in 1869, that it 
had sbondoned the purpose of completing the road. 

2. The plaintiff bought without actual notice of the 
contract with Cabiniss, and the fact that grading had 
been done on the land did not preclude the idea that 
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the damages might be assessed if it should be com- 
pleted under the charter. 

3. If Cabiniss were substituted as plaintiff in place of 
Beattie, or if it appeared that the latter had actual no- 
tice of the contract, we think the courts should not, 
in the wise and just exercise of their discretionary 
power, enforce the agreement with Cabiniss for the 
benefit of the defendant, after so long a delay on the 
part of the latter and those through whom it claims, in 
performing its implied stipulation to finish the road 
within a reasonable time, and when their conduct was 
calculated to lead the owner to believe that the claim 
of an equitable right iu his land under the contract 
had been abandoned. 

There is no error, and the judgment must be af- 
firmed. 
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MASTER AND SERVANT — NEGLIGENCE OF 
FELLOW-SERV ANT—FOREMAN. 


NORTH DAKOTA SUPREME COURT, JAN. 15, 1891 


Evi v. NorTHERN Paciric R. Co. 

The neligence of the foreman of a gang in failing to block a 
pile which was shoved against plaintiff, injuring him, be- 
cause it was not blocked, is the negligence of a fellow- 
servant, although the foreman had authority to employ 
and discharge plaintiff, and the plaintiff was under his 
superintendence and control in doing the work in the per- 
formance of which he was injured. 


PPEAL from District Court, Stutsman county. 
Roderick Rose, J. 


John C. Bullitt, Jr., and John S. Watson, for appel- 
Jant. 


S. L. Glaspell, for respondent. 


Cortiss, C. J. This litigation has its origin in an 
injury sustained by plaintiff while in the employ of 
the defendant. He, with several others, was engaged 
in removing long piles from a platform car to bents on 
the north side of the defendant’s track. These bents 
were heavy timbers resting on piles driven in the 
ground, and running at right angles with the track, 
and the ends nearest to the track were about five feet 
therefrom. They were the same height as the platform 
of the car. At the time the accident occurred they 
were covered over with piles to within two feet from 
the ends nearest to the track. The piles were rolled 
from the car to the bents over two round skids about 
eight inches in diameter, one end of each of which 
rested upon a pile on the car, mid the other upon the 
pile on the bents which was nearest to the track. Both 
ends of the skids were on the same level. Reaching 
from the platform of the car to the ends of the bents 
were boards a foot wide, over which the men passed 
from the car to the bents in rolling the piles along over 
the skids to the bents. In transferring the piles from 
the car, some of the men rolled them with their hands 
and others used cant-books in the work. One of the 
piles which was being removed from the car rolled 
from the ends of the skids into the space between the 
pile on the bents nearest to the track and the next 

‘pile, and pushed the former pile toward the plaintiff, 
and upon his leg, breaking the same near the ankle. 
One of the grounds upon which plaintiff based and 
seeks to sustain his recovery was the alleged negli- 
gence of the foreman of the gang at work in failing to 
block this pile so as to prevent its being shoved toward 
the plaintiff. That the pile was not blocked at the end 
where plaintiff was working appears to be undisputed. 
There was evidence to show that the foreman was no- 
tified of this fact before the accident. While he denies 
this, yet there was sufficient evidence to warrant a 





jury in finding the fact against his testimony. Weare, 
clear that the jury were authorized, under the evi- 
dence, to find that plaintiff was injured by reason 
of the negligence of the foreman, Withnell, in taiiing 
to block the pile. Will the law hold the defendant re. 
sponsible for this negligence? Against such liability, 
defendant invokes the fellow-servant rule, and our 
statute embodying it. To escape the force of this rule, 
plaintiff contends that the case is brought within the 
scope of the superior-servant limitation to the fellow- 
servant rule, and that such limitation has the voice of 
weightier authority, of better reason and of more nu- 
merous precedents in its behalf. This issue of law we 
are to determine, and our investigation must run along 
the line of general principles; for the adjudications 
upon this subject—so multitudinous as almost to war- 
rant the simile, ‘‘ thick as autumnal leaves that strew 
the brooks in Vallambrosa ”-- these adjudications are 
‘so discordant, enumerating so many rules, stating so 
many limitations, applying the law to facts so diverse, 
that one is reminded of Gibbon’s remark upon the in- 
finite variety of laws and opinions when Justinian en- 
tered upon the reform of codification—that they were 
beyond the power of any capacity to digest. We are 
compelled to decide whether this superior-servant 
limitation shall be adopted in this State. The trial 
court declared it to be the law in his charge to the 
jury, and refused to charge against the adoption of 
the doctrine, although requested to so charge by de- 
fendant’s counsel. Whatever other ground of liability 
there may have been, the verdict cannot stand if the 
trial judge erred in this respect, for the verdict may 
rest eutirely upon the groundwork of such instruc- 
tion. 

The foreman, Withnell, through whose negligence it 
is insisted that plaintiff was injured, had control of the 
gang employed on the work, and was vested with au- 
thority to employ and discharge the men, who were 
subject to his direction and supervision. Hence it is 
urged that he was in his position, and therefore in the 
prosecution of the work of unloading these piles, a vice- 
principal, and not a fellow-servant. In this connection 
the authorities are cited which sustain the doctrine that 
the station of the employee, and not the character of 
the act, determines the question whether the master 
is responsible. In many of the cases where the supe- 
rior-servant limitation was applied, such servant was 
in fact the fellow-servant of the employee injured. 
But because of some superior position occupied by 
him with respect to the servant injured, the master 
was, by a legal fiction, regarded as personally present 
in the person of the superior-servant, and made re- 
sponsible to one servant for the manner in which 
another servant performed the duties and labors per- 
taining to a servant's employment. Here lies the dif- 
ference between the two rules. Those cases which pre- 
serve the fellow-servant rule in its full integrity bring 
the facts of each case to the test, not of the rank of 
the negligent servant, but of the character of the neg- 
ligence from which damage results. Did the master 
owe to his servant a duty as master? Answer the in- 
quiry in the affirmative, and he cannot escape a care- 
less discharge of that duty by shifting the burden to 
the shoulders of a servant, however inferior his posi- 
tion may be. The negligence of a fellow-servant has 
not wrought injury in such a case. It is the negligence 
of the master himself, because that was carelessly done 
which he was bound to have carefully performed. The 
master must use due care in suppiying his servants 
with safe appliances, and in providing them a safe 
place in which to work. These are duties of the mas- 
ter. They are none the less his duties because from 
the necessities of business, or for other reasons, he con- 
fides their discharge to an employee. His personal 
negligence in this respect would create liapility. He 
cannot gain exemption from negligence of another in 











= ST orwTelelUrChCUCVCUCUCOC CU TOPO CO RCThCUL!ChCUCNMhC—~<C CC‘(“ HU 











THE ALBANY LAW JOURNAL. 415 














this regard by delegating these personal duties to an- 
other. This doctrine is sound, and it in no manner is 
a limitation of the fellow-servant rule. On the other 
hand, the other doctrine is a limitation—a very im- 
portant limitation—of that rule. It finds no warrant 
jn the cases which first enunclated that rule. It rests 
on no subsequent legislation; and we are firm in the 
conviction that the mere superiority in the rank of the 
negligent servant—his right to control the servant in- 
jured, and to employ and to discharge him — calls for 
no modification of the fellow-servant rule. The bed- 
rock of that doctrine is that every employee assumes 
the risk of his co-employee’s negligence as one of the 
ordinary risks of his work. Is a superintendent or 
foreman so much more careless in the performance of 
work pertaining to a servant’s duties than a subordi- 
nate employee that the risk of the former’s negligence 
is an extraordinary one? If work belonging to the du- 
ties of a servant be done carelessly, what conceivable 
difference is there whether the negligence proceed 
from a commander or a subaltern, so long as the mas- 
ter himself is not personally at fault. The superior 
servant isin fact a fellow-servant. The two are en- 
gaged in the same general work for the master; one 
using his muscle chiefly, and the other perhaps work- 
ing mainly with his brain. The only ground on which 
the superior’s relation as fellow-servant is ignored is 
the constructive presence in his person of the master, 
because the master in the distribution of labor has ap- 
pointed him to work in the line of superintendence 
and control. But this control, this superior rank, can- 
not lift him above the grade of a fellow-servant into 
the position of a vice-principal so long as he is engaged 
in the work of a servant only. If a servant of inferior 
rank should perform the same work, he would not be 
regarded as the master; and we are at a loss to under- 
stand how the higher rank of the servant can change 
the nature of the act, or increase the risk of the infe- 
rior servant, so as to render inapplicable the fellow- 
servant rule. The superior servant is no more the 
representative of the master than the inferior servant, 
except in the enlarged field of his action, and the wider 
scope of the trusts confided to him. They are both 
laboring for a common master in the same general 
business; both ultimately accountable to him; and 
employed, controlled and discharged by him, either 
personally or by some one selected by him for that 
purpose. The ultimate power to employ, control and 
discharge is in his hands. The reason for the fellow- 
servant rule applies with full force to the work of a 
servant, whatever the rank of the servant who per- 
forms it. It would be an anomalous condition of the 
law if the negligence of one servant was within the or- 
dinary risks of the employment, while the negligence 
of another, no more prone to carelessness, should be 
without the domain of such risks merely because he 
had been set in a higher place of service by reason of 
superior skill or ability. Judge Cooley says: “In 
some quarters a strong disposition has been manifested 
to hold the rule not applicable to the case of a servant 
who at the time of the injury was under the general 
direction and control of another, who was intrusted 
with the duties of a higher grade, and from whose neg- 
ligence the injury resulted. But it cannot be disputed 
that the negligence of a servant of one grade is as much 
one of the risks of the business as the negligence of a 
servant of any other; and it seems impossible there- 
fore to hold that the servant contracts to run the risks 
of negligent acts and omissions on the part of one class 
of servants, and not those of another class. Nor on 
grounds of public policy could this distinction be ad- 
mitted, whether we consider the consequences to the 
Parties to the relation exclusively, or those which af- 
fect the public, who, in their dealings with the em- 
ployer, may be subjected to risks. Sound policy 
seems to require that the law should make it for the 








interest of the servant that he should take care not 
only that he be not negligent himself, but also that 
any negligence of others in the same employment be 
properly guarded against by him so far as he may find 
it reasonably practicable, and be reported to his em- 
ployer if needful. And in this regard it can make lit- 
tle difference what is the grade of the servant who is 
found to be negligent, except as superior authority 
may render the negligence more dangerous, and con- 
sequently increase at least the moral responsibility of 
any other servant who, being aware of the negligence, 
should fail to report it.”’ Cooley Torts, 543. Judge 
Dillon is equally emphatic against the limitation. He 
says: ‘*‘The master owes certain defined, personal, 
unalienable, non-assignable duties toward servants. 
These duties may be devolved on others by the mas- 
ter, but not without recourse on him. * * * Inthe 
general American law, as I understand it, the doctrine 
of vice- principal exists to this extent, and no further, 
viz.: That it is precisely commensurate with the mas- 
ter’s personal duties toward his servants. As to these 
the servant who represents the master is what we may 
call for convenience a ‘ vice-principal,’ for whose acts 
and neglects the master is liable. Beyond this the 
master is liable only for his own personal negligence. 
This isa plain, sound, safe and practicable line of dis- 
tinction. We known where to find it, and how to de- 
fine it. It begins and ends with the personal duties of 
the master. Any attempt to refine, based upon the 
notion of ‘ grades’ in the service, or what is much the 
same thing, distinct ‘departments’ in the service 
(which ‘departments’ frequently exist only in the 
imagination of the judges, and not in fact), will breed 
the confusion of the Ohio and Kentucky experiments, 
whose courts have constructed a labyrinth in which 
the judges that made it seem to be able to ‘find no 
end; in wandering mazes lost.’ * * * The real in- 
quiry is, was the injury caused by another servant one 
of the ordinary risks of the particular employment? 
If so, the grade, whether higher, lower, co-ordinate, or 
the department of the faulty servant, is of no conse- 
quence. Itisa condition of the contract of service 
that the servant takes upon himself the risk of acci- 
dents in the common course of the business, all open 
and palpable risks, including the negligence of all fel- 
low-servants of whatever grade in the same emplos- 
ment.’’ 24 Am. Law Rev. 175. The superior-servant 
doctrine unfairly discriminates against masters whose 
business isof such nature that grades of service are 
indispensable. This case will furnish an illustration 
of the truth of this statement. The work with respect 
to which Withnell, the foreman, was careless — the 
blocking of the pile—was the work of a servant. Had 
the same accident occurred in the employ of a master 
whose servants were all of the same rank, no claim of 
liability would be thought of. The proprietor of a 
factory, of a machine-shop, of a mill, of any business 
in which gradations of service are not absolutely es- 
sential, is present in the persons of his servants only 
so far as his personal duties to his employees are con- 
cerned. But the railroad master, though Argus-eyed 
to discern, and Briarean to prevent, the negligence of 
its horde of vice-principals — conductors, as in the 
Ross Case, 112 U. 8S. 377, superintendents, section 
bosses, foremen of various gangs, and many others — 
would find itself impotent to save itself from enor- 
mous responsibility not incurred by many other mas- 
ters, notwithstanding its utmost caution in the selec- 
tion of its employees. According to this doctrine, the 
master that has fully discharged all its or his personal 
duties may be guilty at the same time in as many dif- 
ferent places of a score of negligent acts by construc- 
tion of law, although they are acts pertaining to the 
duties of a mere servant, performed by one who is in 
fact a servant, and whose curelessness in this regard 
can as fairly be said to be within the risks inourred by 
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the injured servant as the carelessness of an employee 
of lower rank. If there is any thing in the reason for 
the fellow-servant rule, it applies with even stronger 
force to a class of servants whose higher position is a 
guarantee of better skill and intelligence, and couse- 
quently of the exercise of greater care. Their enlarged 
responsibility to the master will tend to make them 
more cautious. Their compensation is frequently so 
large as to make the retention of their positions very 
desirable tothem. This will augment their caution; 
for negligent performance of duty would be al- 
most certain to result in their dismissal. There is 
nothing in the controlling power of the superior ser- 
vant that warrants any difference in the law; for it 
cannot be said, as is frequently asserted in cases, that 
any employee is justified in submitting to the careless- 
ness of asuperior frpm fear of being discharged; and 
the fact is that it is seldom in the power of the injured 
servant to anticipate or guard against the careless act 
of the fellow-servant causing injury to him. If he 
could and did, the accident would not happen. If he 
could and did not, he would be himself negligent, and 
his recovery would be defeated. In either case there 
would be no occasion for the fellow-servant rule. The 
basis of the fellow-servant doctrine is not that the ser- 
vant can, as a rule, be on his guard against his co-ser- 
vunt’s carelessness, but that he takes the risk of such 
negligence when he makes his contract of employment. 
It is said that a servant can exert an influence for care 
upon a fellow-servant of the same grade that he could 
not exert upon a superior servant by whom he had 
been employed, and could be discharged, and there- 
fore in the latter case the master is responsible. If 
this affects the question, then the master should have 
been held liable, in many cases, where the injured ser- 
vant could not possibly have exerted any such influence 
upon the negligent servant. The books are full of such 
cases, in none of which was the master adjudged re- 
sponsible. The courts have held that the rule is “‘ not 
confined to the case of two servants working in com- 
pany, or having opportunity to control or influence 
the conduct of each other, but extends to every case 
in which the two, deriving their authority and their 
compensation from the same source, are engaged in 
the same business, though in different departments of 
duty.” Holden v. Railroad Co., 129 Mass. 268. Many 
of the cases holding the master exempt from liability 
under the fellow-servant rule were, as we have said, 
cases In which the injured servant could not possibly 
have exerted influence over the negligent servant. 
Their separate departments of service, or their usual 
stations of employment, kept them, as a rule, entirely 
aloof from each other. In the following cases the re- 
lation of fellow-servant was held to exist between per- 
sons who cvuld exert little, if any, influence over each 
other: Steamship Co. v. Merchant, 133 U. S. 375 — the 
carpenter, the porter and stewardess of a steamship; 
Railway Co. v. Welch, 72 Tex. 298—foreman of a bridge 
gang and servants operating train; Elliott v. Rail- 
road Co., 5 Dak. 523 —a section foreman and a con- 
ductor; Faygundes v. Railroad Co., 79 Cal. 97 —a la- 
borer employed to remove snow from track and acon- 
ductor; Baughman v. Superior Court, 72 Cal. 573—a 
conductor and brakeman; Randall v. Railroad Co., 
109 U. 8. 478—a brakeman and conductor of different 
trains; Van Wickle v. Railway Co., 32 Fed. Rep. 278— 
a track repairer and an engineer; McMasters v. ail- 
road Co. (Miss.), 4 South. Rep. 59—a brakeman of one 
train and employee on another; Naylor vy. Railroad Co., 
33 Fed. Rep. 801—engineer aud switchman; Van Avery 
v. Railroad Co., 35 id. 40—engineers of different trains; 
Connelly v. Railroad Vo. (Minn.), 35 N. W. Rep. 582 — 
a sectionman and an engineer or brakeman; Howard 
v. Railroad Co., 26 Fed. Rep. 887—an engineer and fire- 
man of different trains; Railroad Co. v. Rider, 62 Tex. 
267; Gormley v. Railroad Co.,72 Ind. 31; Collins v. 





Railroad Co., 30 Miun. 31; Clifford v. Railroad Co., 141 
Mass. 564; Keyes v. Railroad Co. (Penn.), 3 Atl. Rep. 
15; Whaalan v. Railroad Co., 8 Ohio St. 249—in each 
case an engineer and a sectionman. Without stating 
the relation of the injured to the negligent servant in 
each of the following cases, they are referred to as be- 
ing in the same line: Holden v. Railroad Co., 129 
Mass. 268; Valtez v. Railroad Co., 8 Ill. 500; Besel y. 
Railroad Co., 70 N. Y.171; Brown v. Railroad Co., 
(Cal.), 7 Pac. Rep. 447; Roberts v. Railroad Co., 33 
Minn. 218; Brown v. Railroad Co., 31 id. 553; Cooper 
v. Railroad Co., 23 Wis. 668; Heine v. Railroad Co., 58 
id. 525; Capper v. Ruilroad Co., 103 Ind. 305; Henry 
v. Railroad Co., 81 N. Y. 373; Blake v. Railroad Co., 
70 Me. 60; Harvey v. Railroad Co., 88 N. Y. 481. The 
list might be greatly enlarged. 

Going back to the fountain, we find this idea of ex- 
ertion of influence by the injured servant as the basis 
of the servant rule distinctly repudiated. In the Far- 
well Case, 4 Metc. (Mass.) 60, Chief Justice Shaw says: 
“Tt was strongly pressed in the argument that al- 
though this might be so where two or more servants 
are employed in the same department of duty, where 
each can exert some influence on the conduct of the 
other, and thus to some extent provide for his se- 
curity, yet that it could not apply where two or more 
are employed in different departments of duty at a dis- 
tance from each other, and where one can in no degree 
influence or control the conduct of the other. But we 
think this is founded upon a supposed distiriction on 
which it would be extremely difficult to establish a 
practicalrulee. * * * When the object to be ac- 
complished is one and the same, when the employers 
are the same, and the several persons employed derive 
their authority and their compensation from the same 
source, it would be extremely difficult to distinguish 
what constitutes one department, and what a distinct 
department of duty. It would vary with the circum- 
stances of every case. If it were made to depend on 
the nearness or distance of the persons from each other, 
the question would immediately arise, how near or 
how distant must they be to be the same or different 
departmeuts? Besides, it appears to us that the argu- 
ment rests upon an assumed principle of responsibility 
which does not exist. The master in the case sup- 
posed is not exempt from liability because the servant 
has better means of providing for his safety when he 
is employed in immediate connection with those from 
whose negligence he might suffer, but because the im- 
plied contract of the master does not extend to indem- 
nify the servant against the negligence of any one but 
himself; * * * and he is not liable in tort as for 
the negligence of his servant because the person suffer- 
ing does not stand toward him in the relation of a 
stranger, but is one whose rights are regulated by con- 
tract, express or implied. The exemption of the mas- 
ter therefore from liability for the negligence of a fel- 
low-servant does not depend exclusively upon the con- 
sideration that the servant has better means to provide 
for his own safety, but upon other grounds. Hence 
the separation of the employment into different de- 
partments cannot create that liability where it does 
not arise from express or implied contract, or from a 
responsibility created by law to third persous and 
strangers for the negligence of a servant.’ It is thus 
apparent that there is nothing in the fact that an infe- 
rior servant may not be able to exert any influence for 
safety over his superior to justify the refusal to apply 
the fellow-servant rule. On principle, we are opposed 
to the doctrine of the Ross Case, 112 U. 8. 377. We be- 
lieve that the true rule was stated and applied in Cris- 
pin v. Babbitt, 81 N. Y. 516: *‘ The liability of the mas- 
ter does not depend upon the grade or rank of the 
employee whose negligence causes the injury. A su- 
perintendent of a factory, although having power to 
employ men, or represent the master in otber respects, 
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isin the management of the machinery a fellow-ser- 
vant of the other operatives. * * * The liability is 
thus made to depend upon the character of the act in 
the performance of which the injury arises, without 
regard to the rank of the employee performing it. If 
itis one pertaining to the duty that the master owes 
to his servants, he is responsible to them for the man- 
ner of its performance. The converse of the proposi- 
tion necessarily follows: If the act is one which per- 
tains to the duty of an operative the employee perform- 
ing it is @ mere servant: and the master, although 
liable to strangers, is not liable to a fellow-servant for 
its improper performance.’’ To same effect are Lind- 
vall v. Woods (Minn.), 42 N. W. Rep. 1020; Davis v. 
Railroad Co., 55 Vt. 84; State v. Malster, 57 Md. 287; 
Car Co. v. Parker, 100 Ind. 191; Hussey v. Coger, 112 
N. Y. 614; Copper v. Railroad Co. (Ind.), 2N. E. Rep. 
749; Yates v. /ron Co. (Md.), 16 Atl. Rep. 280; Elevator 
Co. v. Neal, 65 Md. 438; McGovern v. Manufacturing 
Co. (Ga.), 5S. F. Rep. 492; Lewis v. Seifert (Penn.), 11 
Atl. Rep. 514; Olson v. Railroad Co. (Minn.), 35 N. W. 
Rep. 866; Anderson v. Winston, 31 Fed. Rep. 528; 
Webb v. Railroad Co. (N. C.), 2 8S. E. Rep. 440. This 
list might be added to, but we are concerned not sv 
much about the number of cases to be cited in support 
of our views as about the soundness of our position 
upon principle. We believe that the fellow-servant rule 
should hedge about all masters without discrimina- 
tion; that its wise and just barrier against liability 
should not be broken down by a fiction; that those 
whose business, from its very nature, necessitates 
gradations of service should not be deprived of its pro- 
tection on account of a distinction which in no man- 
ner affects the considerations which gave it birth, and 
have led to its almost universal adoption. We see 
nothing to justify the limitation doctrine, except the 
increased safety of employees in a dangerous business; 
and this applies, if at all, equally to cases where the 
two servants are of the same grade. But so far from 
augmenting their safety, the liability of the master 
will have the contrary effect, if it produces any affect 
atall. That servant will grow more careless who, in- 
stead of being exclusively liable for his own negli- 
gence, finds that beyond him is another liability, so 
much more desirable to the injured servant that the 
careless servant is invariably lost sight of—the liability 
of the corporation, against which the verdict is more 
easily secured, and when obtained is certain of pay- 
ment. 

We have assumed that our statutes on this question 
(§ 3753, Comp. Laws) are only declaratory of the com- 
mon law. But we do not decide whether they limit 
the liability of a master. They certainly impose upon 
him no greater responsibility than the common law, 
and as the question of their restrictive force has not 
been discussed, we do not decide it. See Herbert v. 
Railroad Co., 3 Dak. 38, on appeal 116 U. 8. 642, and 
dissenting opinion. We are clear that the trial court 
erred in refusing to charge the jury that the negligence 
of Withnell in failing to block the pile was the negli- 
gence of a fellow-servant, and in instructing them that 
it was not; and for this errorthe judgment of the Dis- 
trict Court is reversed. ‘There are other questions in 
the case, on which we refrain from expressing any 
opinion, as the evidence on a new trial may be mate- 
rially different. This does not apply to the question 
of interest, and we therefore hold that the trial court 
erred in charging the jury to give the plaintiff interest 
on his recovery, without submitting it to their discre- 
tion. ‘In an action for the breach of an obligation 
hot arising from contract, * * * interest may be 
= in the discretion of the jury.” § 4578, Comp. 

ws. 

Judgment reversed and new trial ordered. 

All concur. 








INSURANCE — FORFEITURE—WAIVER— 
OVERDUE PREMIUMS. 


PENNSYLVANIA SUPREME COURT, JAN. 26, 1891. 


LANTZ V. VERMONT LIFE INs. Co. 

Where a policy provides that, if the quarterly premiums are 
not paid at maturity, it shall cease, and that the accept- 
ance of any premium after maturity shall not be a waiver 
of payment of the future premium when due, and that no 
person except the president and secretary, acting to- 
gether, shall have power to alter the contract or waive 
forfeitures, the acceptance of three previous premiums 
after maturity, and the promise of the agent, after the 
maturity of another premium, to accept it if paid beforea 
certain date, constitute no binding waiver of the forfeiture 
incurred by the failure to pay at maturity ; and, the in- 
sured having died before paying the overdue premium, 
the policy is void. 

Where a policy of life insurance has lapsed by reason of fail- 
ure to pay a premium when due, the promise of the 
agent to receive such overdue premium if it be paid 
within a given time is not sufficient of itself to revive the 
policy, as such promise has no consideration to sup- 
port it. A 


_— from Court of Common Pleas, Philadel- 
phia county. 


Rudolph M. Schick, for appellant. 
Adelbert E. Stockwell, for appellee. 


Paxson, C. J. This was an action on a policy issued 
by the defendant company, insuring the life of Sim- 
eon B. Lantz, for the benefit of his wife, Evalina B. 
Lantz, the plaintiff below. The policy stipulated that 
the premiums should be paid quarterly, on the 19th 
days of February, May, August and November in each 
year; that if the said premiums should not be paid on 
the days named, and in the life-time of the assured, 
the policy should cease and determine; that the ac- 
ceptance of a premium after maturity should not be 
deemed or construed as a waiver or as any evidence of 
an agreement to waive the payment of any future pre 
miums at the time the same shall, by the terms of the 
policy, become payable; and that no person except the 
president and secretary, acting together, are author- 
ized to make, alter or discharge contracts or waive for- 
feitures. Upon the trial below it was among the ad- 
mitted facts of the case that the premiums falling due 
in May, August and November, 1887, were not paid at 
maturity, but were paid after maturity, and accepted 
by the company; that the premium due on February 
19, 1888, was not paid at maturity; that on March 2, 
1888, a brother of the insured, who was also a policy- 
holder, called on the general agent of the company in 
Philadelphia, and informed the latter that Simeon B. 
Lantz would be down on March 6th to pay his pre- 
mium, and was told that he, the agent, did not make 
out his monthly report until the 10th of the month, 
and that if the premium was paid by the 9th it would 
be all right. So far there is no dispute. But Mr. 
Lantz, the witness, testified that there was no condi- 
tion annexed to the promise to receive the money, 
while Mr. Ryer, the agent, testified that he said he 
would receive the money, provided the insured was in 
his usual health at the time; that he would have to be 
satisfied upon this point either by a health certificate 
or by seeing the insured personally, and that in the 
meantime the latter was carrying the risk himself. 
This question of fact was submitted to the jury, and 
they have found there was no condition annexed to 
the promise. We must therefore treat the case upon 
this basis. It may simplify the discussion somewhat 
to note the following admission of the learned counsel 
for the company, to be found on page 12 of his paper- 
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book: “ It was admitted on the trial that the insured 


. had paid three prior premiums after maturity, which 


had been received by the defendant; and also that the 
manager was in the habit of, and practically had au- 
thority to, receive premiums and deliver renewal 
receipts after maturity, provided that the in- 
sured was at the time of the payment in good health. 
This was as far as the testimony went. ‘There was no 
evidence which, even the plaintiff pretends, goes to 
show that the agent had authority, or has ever acted 
beyond this, or that the company had ever known of 
or ratified such agreement; and it was further admit- 
ted, that, if Simeon B. Lantz, the insured in this case, 
had ov March 9 been alive and in good health, and 
had tendered payment of the premium, it would have 
been received.’”’ Simeon B. Lantz, the insured, was in 
good health on March 2, but was taken ill on the next 
day, and died on March 6. The above admission dis- 
poses of any question as to the authority of the gen- 
eral agent to receive overdue premiums. But we must 
stop where the admission ends, unless a further or 
greater authority is to be found in the evidence. In 
order to establish an authority to receive an overdue 
premium after the death of the insured, one of two 
things mist be shown, viz.: (a) Au express authority 
to do so, conferred upon him by the company; or (b) 
such a course of dealing on the part of the company, 
by ratifying or recognizing such acts of the agent, as 
would justify persons dealing with said company in 
assuming that he possessed such authority. There is 
not a word in the testimony to sustain either of these 
propositions. All that it shows was the receipt of over- 
due premiums ov three occasions. But the insured 
was in full life and health at the time. The case of the 
plaintiff, if sustained at all, must rest upon the prom- 
ise of the agent to receive the premium up to the 9th 
day of March.* This promise, as before observed, the 
jury have found to be an unconditional one. This I 
understand to mean that the money would be received 
as late as the 9th of March, without regard to the 
health of the insured or even his death prior to that 
time. It remains to consider the legal effect of such 
promise. 

The first question which logically suggests itself is, 
what was the legal effect upon the status of the policy 
by the default or failure to pay the premium due on 
the 19th of February? Did it continue to bind the 
company and protect the insured thereafter? And, if 
so, how long did it remain in force? Was it fora 
week, a month ora year? I know of no instance in 
which a policy was held to be in force after such a de- 
fault, unless in pursuance of a contract made between 
the company and the insured contemporaneous with 
the insurance or during the life of the policy. In 
Helme v. Insurance Co., 61 Penn. St. 107, the plaintiff 
offered to prove that it is the custom among insurance 
companies to receive premiums if tendered at any 
time within thirty days of the time they fall due, pro- 
vided the insured is in usual health, and that this is 
the custom among companies issuing policies stipulat- 
ing that non-payments of premiums at the day shall 
be a forfeiture. This offer was received by the court 
below, and the rejection was held to be error, Chief 
Justice Thompson saying: ‘It might have been a diffi- 
cult thing to prove such a custom, but that was not a 
good ground on which to refuse the offer.”” The 
grounds of this decision are obvious. While a custom 
which has grown into a law may not be heard, as a 
general rule, to affect the terms of a statute nor a con- 
tract to the extent of enlarging or abridging the force 
of it, yet it may interpret either. Rapp v. Palmer, 3 
Watts, 178. The chief justice gives a number of exam- 
ples of the application of this principle; among others, 
the familiar instance of the days of grace on commer- 
cial paper. By the custom of merchants, so universal 
as to have grown into law, such paper is not due until 





three days after it purports to be due; or, rather, the 
remedy is suspended during that period. It was not 
alleged that any such Jcustom existed in this case. 
There was not even an offer to show it, much less proof 
to support it. Did the fact that the company upon 
three prior occasions accepted the premium from the 
insured after maturity, the insured being in good 
bealth at the time, continue the policy in force after 
the default on the 19th of February? I know of noan- 
thority for such a proposition, and none has been 
called to our attention. It was at most a mere per- 
sonal indulgence, a matter of grace on the part of the 
company, and all that can be claimed for it is that it 
may have led the insured to believe that, if he again 
neglected to pay on the day, the money would be ac- 
cepted if paid shortly thereafter, provided no change 
had occurred in his condition of health. The law upon 
this subject is so clearly stated by Mr. Justice Bradley 
in Thompson v. Jnsurance Co., 104 U. 8. 252, that I need 
make no apology for quoting it at length: ‘*The last 
replication sets up and declares that it was the usage 
and custom of the defendants, practiced by them be- 
fore and after the making of said note, not to demand 
punctual payment thereof at the day, but tu give days 
of grace, to-wit, for thirty days thereafter; and they 
had repeatedly so done with Thompson and others, 
which led Thompson to rely on such leniency in this 
case. This was a mere matter of voluntary indulgence 
on the part of the company, or, as the plaintiff himself 
calls it, an act of leniency. It cannot be justly con- 
strued as a permanent waiver of the clause of forfeit- 
ure, or as implying any agreement to waive it, or to 
continue the same indulgence for the time to come. 
As long as the assured continued in good health, it is 
not surprising, and should not be drawn to the com- 
pany’s prejudice, that they were willing to accept the 
premium after maturity, and waive the forfeiture 
which they might have insisted upon. This was for 
the mutual benefit of themselves and the assured at 
the time; and in each instance in which it happened it 
had respect only to that particular instance, without 
involving any waiver of the terms of the contract in 
reference to their future conduct. The assured bad no 
right, without some agreement to that effect, to rest 
on such voluntary indulgence shown on one occasion, 
or on a number of occasions, as a ground for claiming 
it on all occasions. If it were otherwise an insurance 
company could never waive a forfeiture on an occa- 
sion of a particular lapse without endangering its right 
to enforce it on occasion of a subsequent lapse. Such 
a consequence would be injurious to them and to the 
public.’’ The consequence of a default in the payment 
of the premium is defined in the policy itself. It de- 
clares that, if not paid on the days named, and in the 
life-time of the insured, the policy should ‘‘ cease and 
determine.” By this I understand that it is suspended, 
it ceases to bind the company and to protect the as- 
sured, and this without any act or declaration on the 
part of the former. It does not require a formal for- 
feiture. This term is often used, and, I think, inac- 
curately, in such cases; nor is the policy void in the 
general sense of that term. It is voidable at the elec- 
tion of the company, and that election can be exer- 
cised without notice to the assured, for the reason that 
the policy itself is notice that his rights cease with the 
non-payment of the premium. As to him it is a dead 
policy. It is true it may be restored to life by the sub- 
sequent payment of the premium and its acceptance 
by the company. This however isa new contract by 
which the company agrees in consideration of the pre- 
mium to continue in force a policy which had previ- 
ously expired; in other words, it is a new assurance, 
though under the former policy. Want v. Blunt, 12 
East, 183. I do not understand it to be contended that, 
had the assured died between the 19th of February 
and the 2d of March, there could have been a recovery 
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on this policy. It seems almost a work of supereroga- 
tion to cite authorities for so plain a proposition, and 
T will refer to but few out of anabundance. In /nsur- 
ance Co. v. Rosenberger, 84 Penn. St. 373, which was a 
case of fire insurance, our Brother Sterrett, after say- 
ing that the default suspended the protection of the pol- 
icy, continued: ‘‘ Upon the payment of the assessment 
the policy would have been revived in its full vigor; 
but it was never paid, or even tendered, until after the 
fire, and as delinquent policy-holders they had no right 
to maintain the action without showing that the de- 
fault was either waived or excused by the company. 
There is no evidence of waiver, nor do we think there 
is any evidence to excuse the default. There was con- 
siderable testimony showing that great indulgence was 
extended to delinquent members, and that the com- 
pany was accustomed to receive assessments long after 
they were due; but this is entirely consistent with the 
fact that, while the default continued, the protection 
of the policy was suspended.’ In Jnsurance Co. v. 
Rought, 97 Penn. St. 415, it was said by Mr. Justice 
Mercur: “It is well settled, if a member of a mutual 
insurance company is in default in the payment of an 
assessment upon his policy, after due notice according 
to the by-laws and rules of the company, the protect- 
ing power of the policy is suspended until the assess- 
ment is paid. No recovery can be had fora loss sus- 
tained during the continuance of such default; ” citing 
Hummel’s Appeal, 78 Penn. St. 320; /uswrance Co. v. 
Buckley, 83 id. 293; J/nsuwrance Co. v. Rosenberger, 84 id. 
373; Insurance Co. v. Cochran, 88 id. 230. It is true 
these were cases of fire insurance companies, but the 
principle is equally applicable to a case of life insur- 
ance. This we think sufficient to show that no recov- 
ery could have been had upon this policy had the as- 
sured died between the date of the maturity of the 
premium and the promise of the agent to accept the 
premium on the 9th of March. Regarding that as a 
promise to accept the premium even in the case of the 
previous death of the assured, we are led to inquire, in 
the first place, what authority had the agent to make 
such a promise? The condition of the policy is explicit 
that the premium must be paid ‘‘in the life-time of the 
insured.’’ Had the agent the authority to waive this 
condition? The policy not only declared that no per- 
son except the president and secretary, acting to- 
gether, are authorized to make, alter or discharge con- 
tracts or waive forfeitures, but a notice to the same 
effect was printed on the back of each renewal receipt 
given to Mr. Lantz. It was not alleged that the presi- 
dent and secretary, acting together or singly, had ever 
waived this condition in the policy, or that they, or 
either of them, bad given authority to the agent to 
waive it in this or any other instance. No course of 
dealing was shown on the part of the company by 
which the grant of such authority to the agent could 
be implied. There was not even an attempt to prove 
that the company or its agent had ever received an 
overdue premium after the death of the assured. 
There is nothing within the four corners of this record 
to show that the agent had authority, express or im- 
plied, to waive this condition. What right had the 
assured to suppose, with this condition in the very 
front of his policy, that the agent would receive his 
overdue premium after his death? 

We are not without authority upon this point. The 
leading case is Want v. Blunt, 12 East, 183. The fol- 
lowing statement of the facts is condensed from the 
opinion of Lord Ellenborough. The policy provided 
for the payment of quarterly premiums on March 25, 
June 24, September 29, and 20th of December dur- 
ing the life of the said W. W. Want, or within such 
time after those days, respectively, as is or shall be 
allowed for that purpose by the rules of the said so- 
ciety. It was provided by the rules of the society that 
if any member neglected to pay the quarterly premi- 








ums for fifteen days after the same become due, the 
policy will be void. This provision was attached to the 
policy. The quarterly payments were all paid at ma- 
turity until the one that came due on December 20, 
which was not paid, and Want died on December 25; 
and on December 27, two days after his death, but 
within the fifteen days, his executors tendered the pay- 
ment of the premium,which was refused. The court sus- 
tained the refusal, Lord Ellenborough saying, inter 
alia: ‘* This is a contract of assurance, and must be 
construed according to the meaning of the parties as 
expressed in the deed or policy. * * * The risk in- 
sured against is his death, and the premium is a quar- 
terly payment, to be made by him to the society dur- 
ing his life. The duration of the insurance is so long 
as he shall continue to make those quarterly payments; 
but the insurance is not to be void if he pay the quar- 
terly premium within such time after the quarter day 
as is allowed by the rules of the society. * * * The 
covenant on the defendant to pay the wife’s annuity 
after Want’s death is: ‘1f Want shall pay, or cause to 
be paid, the quarterly premium on every quarter day 
during the life of Want, or within such time after as 
shall be allowed by the rules of the society for that 
purpose;’ in construing which sentence, the expres- 
siou, ‘ during the life of Want,’ must be understood as 
applying to and carried on to the latter part of the sen- 
tence, and is the same as if the words * during the life’ 
had been repeated after the words ‘ within such time 
after,’ i. e., or ‘ within such time after, during the life.’ 
* * * For these reasons we are of opinion that the 
death of W. W. Want, which happened on the 25th of 
December, was during a period of time not covered by 
the policy, and that on the true construction of the 
policy and rules of the society, the insurance could not 
be continued beyond the expiration of the quarter, 
which ended oun the 20th of December, by a tender of 
the premium by his executors after his death, though 
within fifteen days after the quarter day, so as to in- 
clude within the policy the period of his death.” In 
Simpson v. Insurance Co., 2 C. B. (N. 8.) 257, the words 
of the policy were: ‘‘ Provided he, the said insured, on 
or before * * * pay Or cause to be paid to the de- 
fendant the annual premium;” and on this point the 
court said: ‘* The policy was to continue, provided he, 
the insured, paid the premium within the twenty-one 
days; and this, we think, did not give the executors 
the right to pay it after his death.’’ To the same point 
is Pritchard v. Society, 3 C. B. (N. S.) 622; Jnswrance 
Co. v. Ruse, 8 Ga. 534. The rule laid down in Want v. 
Blunt, supra, appears to have been followed in all sub- 
sequent cases where the same point arose. If there has 
been any departure it has not been called to our atten- 
tion. If however we are wrong in this, if we regard 
the condition in the policy that the premium must be 
paid in the life-time of the insured, as of no effect, or, 
if effective, that it has been waived, there is another 
reason why the company was not bound to receive the 
premium after the death of the assured. I have en- 
deavored to show that by the failure to pay the pre- 
mium, the policy lapsed, or was suspended, on the 19th 
of February. With the policy in this condition, the 
plaintiff proved, as already stated, an unconditional 
promise on the part of the agent of the company to ac- 
cept the premium up to the 9th of March. In the or- 
dinary case of the payment of an overdue premium, as 
all the authorities show, the policy does not bind be- 
tween the default and the payment. The plaintiff 
claims that this case does not come within the rule; 
that the promise enlarged the time of payment, pre- 
cisely as if March 9 had been the period stipulated in 
the policy; and that from the time the promise was 
made until the time it was to be fulfilled the 
policy was in full force. But if, as I have at 
least endeavored to show, the policy did not 
bind between the default and the promise, what oc- 
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curred on the 2d day of March to change the situation 
of the parties and restore this dead policy to life? Was 
it the payment of the premium? The premium was 
not paid. Was it a promise to pay it? There were no 
such promise. There was nothing but the bare prom- 
ise of the agent to accept the premium if paid by the 
9th of March. Had it been paid by the assured prior 
to that date, and accepted by the company, the policy 
undoubtedly would have been restored to life. This 
would result, not by virtue of the promise of the agent, 
but from the acceptance of the premium as a consid- 
eration for the renewal. It would have been anew as- 
surance under the old policy. The mere promise of 
the agent, made after the default had occurred, to re- 
ceive the premium up to March 9, was a nudum pac- 
tum. It was not a contract because there were no con- 
tracting parties. The assured gave nothing, promised 
nothing. A lapsed policy can orly be restored to life, 
so far as the assured is concerned, by the actual pay- 
ment and acceptance of the premium or a contract 
based upon a sufficient consideration. What consid- 
eration did the company receive for carrying this risk 
from the 19th of February until the 9th of March? 
Had the insured lived until the latter date, and then 
refused or neglected to pay his premium, he would 
have had the benefit of an insurance on his life during 
said period without paying a dollar of consideration. 
For, as before stated, he did not give any thing, nor 
did he promise any thing. It was optional with him 
to pay. The company could not have enforced it 
against him had he declined. There is no provision in 
the policy which covers such a case. If the insured 
does not pay, the policy drops, aud the contract rela- 
tion ceases. 

Marvin v. Insurance Co., 85 N. Y. 282, is so exactly 
like the case in hand upon the facts that a reference tu 
it will not be out of place. In that case one Milton B. 
Marvin had a policy of $3,000 on his life, payable to his 
wife in case of his death. The premium due on the 
13th of April was unpaid. On the 27th of April, Hinkle, 
the agent of the company, told the assured that if he 
paid the premium the next morning, the 28th, he, the 
agent, would receive the same. Hinkle went to the 
house of the assured the next day, and there found 
him lying sick upon his bed, and, on being offered the 
overdue premium by the assured, declined to receive 
jt at that time, because the assured was then sick, but 
told him to keep the money, and when he got well, he, 
Hinkle, would receive it,and keep the policy alive. 
The assured never did recover from his sickness, the 
premium was not paid, and the company notified the 
assured that it would hold itself absolved from the 
contract by reason thereof. The assured died in the 
following September. Under this state of facts it was 
held there could be no recovery upon the policy, the 
court below saying: ‘“* We think the plaintiff was prop- 
erly nonsuited. As we understand the law as laid 
down by the court of last resort in such cases, in order 
to a valid extension of the time for the payment of a 
premium upon a life-policy after the time of payment 
has gone by, there must be some valid consideration 
for the extension or waiver of the condition of pay- 
ment, or there must be something said by or in behalf 
of the insurance company, while the party bound to 
make the payment has still time and opportunity for 
so doing, by which the insured is induced to believe 
the condition is waived, or that strict compliance will 
not be insisted on. This introduces an element of es- 
toppel in the case. In such a case it would be 
unjust to allow the insurance compauy to repudiate 
the agreement, and to insist that, because of the non- 
payment of the premium punctually, which omission 
had been induced or countenanced by its own act, it 
should be absolved from the performance of its part of 
the contract.’’ This case was affirmed in the Court of 
Errors and Appeals in an opinion by Finch, J., princi- 








pally upon the ground that, even if Hinkle was the 
general agent of the company, he had no authority to 
waive the condition as to payment, the clause in the 
policy containing a condition similar in this respect to 
that in the policy in this case. For this reason the 
court did not deem it necessary to express an opinion 
upon the ground upon which the court below rested 
the case, viz., the want of consideration for the prom- 
ise, but said expressly: ‘‘ It must not be inferred that 
we deem the ground of the decision beluw incorrect.” 
This case is valuable for the further reason that it 
shows very clearly the ground of the distinction be- 
tween a promise to extend the time of payment made 
before the time of such payment and one made after 
the default. In the former instance the assured may 
have relied upon the promise, and allowed the time to 
slip by, whereas, without such promise, he might have 
procured the money and paid the premium. Hence 
the cases hold that the company, having misled the as- 
sured to his harm, are estopped from allegiuga default 
because of non-payment on the day. But where a 
promise is made after the default the assured has not 
been misled or injured in any manner. He has allowed 
his policy to lapse by his own neglect. It can only be 
restored by the consent of the company, and he has no 
reason to suppose that if he dies before the matter is 
perfected by the payment and acceptance of the pre- 
mium the company will pay as in the case of a live 
policy. 

In nearly every case cited to show the authority of 
an agent to bind the company, by a promise made after 
a default to pay the premium, the decision of the court 
was rested upon the ground of estoppel, a principle 
which I do not think has any application to the case in 
hand. In Dean v. Jnsurance Co., 62 N. Y. 642, the 
agreement to extend the time was not only made be- 
fore the premium became due, but the company had 
actually received the notes of the assured for the pay- 
ment of three-fourths of the premium. This not only 
introduced the element of estoppel, but the notes re- 
ceived constituted a valid consideration for the waiver 
of punctual payment. In Homer v. /nsurance Co., 67 
N. Y. 478, the agreement extending the time of pay- 
ment was also made before the premium fell due, and 
thus the policy-holder was prevented from paying the 
premium on the day it became due by the terms of the 
policy. In Tennant v. surance Co., 31 Fed. Rep. 322, 
the credit was extended while the policy was in full 
force. In Church v. Jnsurance Co., 66 N. Y. 222, the 
dealings were between the assured and the home office, 
and no question was involved as to the authority of 
the agent. The court held there was evidence to go to 
the jury that a credit was intended, inasmuch as it 
showed a prior dealing with the assured for many 
years, and that he was in the habit of getting policies 
without paying for them at the time. In Jnsurance Co. 
v. Norton, 96 U. 8. 234, there is an expression by Mr. 
Justice Bradley which indicates that he did not see 
any difference between a promise to [extend the time 
of the payment of the premium, made before the de- 
fault, and a promise nade after such default. In this 
case however there was not only a promise made to 
pay, but this was followed up by an actual tender of 
the premium, and a refusal by the company of such 
tender. This presents an entirely different state of 
facts from the case I am discussing, and Mr. Justice 
Bradley’s remarks must be taken in connection with 
the particular facts to which he was referring. In 
Insurance Co. v. Eggleson, 96 U. S. 572, the question 
was whether the assured was excused for not paying 
his premium at maturity. This clearly appears from 
the concluding portion of the opinion of Mr. Justice 
Bradley. It is as follows: **The insured, residing in 
the State of Mississippi, had always dealt with agents 
of the company, located either in his own State or 
within some accessible distance. He had originally 
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taken his policy from, and bad paid his first premium 
to, such agent, and the company had always, until the 
last premium became due, given him notice what agent 
to pay to. This was necessary, because there was no 
permanent agent in his vicinity. The judge rightly 
held that, under these circumstances, he had reason- 
able cause to rely on having such notice. The com- 
pany itself did not expect him to pay at the home office. 
It had sent a receipt to an agent located within thirty 
miles of his residence; but he had no knowledge of the 
fact, at least such was the finding of the jury from the 
evidence.” Insurance Co. v. Doster, 106 U. S. 30, is 
somewhat similar as to its facts. The assured was en- 
titled to a dividend on the business of the company, 
which was set apart to the insured in part discharge of 
his premium. The company failed to notify him of 
the amount, and it was the cause of the delay in the 
payment. In /nsurance Co. v. Block, 109 Penn. St. 535, 
the premium had been paid, and the question was 
whether it had been paid to the proper person. In Jn- 
surance Co. v. Hoover, 113 Penn. St. 591, which was 
the case of a payment of the premium on a fire policy 
after maturity, there was a course of dealing by which 
the agent gave the assured a credit in his accounts, 
and became himself a debtor of the company therefor. 
This clearly appears from the following extract 
from the opinion of Mr. Justice Sterrett: “On 
the trial, evidence was received tending to show 
that Fredrick, through whom _ the _ insurance 
was placed, was the recognized agent of the com- 
pany for the purpose of securing risks, receiving and 
remitting premiums, etc.; that in his dealings with the 
company he was made its personal debtor for premi- 
ums on all policies issued through him, and that he 
periodically accounted to it therefor, whether the 
money was received by him from the persons to whom 
the policies were issued or not; that he made the per- 
sons or firms to whom he delivered policies his per- 
sonal debtors, and dealt with them in that relation, 
charging them with the premiums on his books, send- 
ing them bills in his own name, and making himself 
responsible to the company for the same; and that the 
bills for premiums were generally rendered some time 
during the month after the insurance was effected.”” I 
have not, of course, reviewed all the authorities cited ; I 
have considered the most important. Toreview them 
all would protract this opinion to such a length that 
no one would probably read it. No Pennsylvania case 
was cited which isin serious conflict with the views 
above expressed, nor have I been able to find one after 
a careful examination of the digests. It is possible I 
may, in the press of business, have overlooked some 
such case. We have little leisure to search for cases 
that are not cited. But I regard the overwhelming 
weight of authority, both in this State and elsewhere, 
to be in accord with the principles above stated; 
moreover, I believe them to be sustained by the 
sounder reason. Under the circumstances, we think 
it was error for the learned judge below to charge the 
jury as follows: ‘Therefore I think the question 
arises, and it is for you to say, in this case, whether 
this general superintendent, residing here in Philadel- 
phia, with his principal in Vermont, and in a constant 
habit of doing this very thing, because we find a num- 
ber of receipts where he did receive the money subse- 
quent to the time fixed, and it is testified to in this 
case that he certainly agreed to do it, and had done it 
in the case of Mr. Lantz, his brother, so that, if the 
rule was to be enforced as it is written, he would have 
no right to do this thing which he had been in the 
habit of doing, and that therefore it is a question for 
you to say whether he had any authority; whether the 
company, having permitted him to do this thing con- 
stantly, had not authorized him—the secretary and 
president had not authorized him—to perform the acts 
that he was doing.” See first assignment. ‘The 








|« thing” which the agent had done and which the 


company had ratified was the acceptance in three in- 
stances of overdue premiums from the assured, he be- 
ing iu full life at the time. Authority beyond this 
could not be inferred from any act of the company or 
its agent. It was not denied—indeed, it was expressly 
admitted—that, had the assured tendered the pre- 
mium during his life-time, it would have been ac- 
cepted and the policy reinstated. Noinference can be 
properly drawn from this however that the company 
would receive the premium after the death of the as- 
sured. The learned judge failed to note the difference 
between a renewal of a lapsed policy by the actual pay- 
ment and acceptance of the premium and a mere 
attempt to renew it without any consideration moving 
from the assured to the company. The one is a com- 
pleted transaction and therefore binding; the other 
is uncompleted, and does not even amount to a con- 
tract. The same error runs through the charge. The 
assignments are all sustained. We think there should 
have been a binding instruction in favor of the de- 
fendant. Judgment reversed. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 

CONFLICT OF LAWS— PARTIES—DAMAGES.—(1)A New 
York corporation was sued by acitizen of that State 
for causing the death of plaintiff's husband and intes- 
tate in Pennsylvania. The Pennsylvania statute gave 
a right of action in such cases to the widow, and did 
not limit the amount of recovery. The New York 
statute gave the right of action to the administrator 
for the benefit of the widow and children. Held, that 
the statutes were sufficiently similar to sustain the ac- 
tion. Certain propositions essential to the inquiry be- 
fore us have been explicitly determined in McDonald 
v. Mallory, 77 N. Y. 546, and need no other citation 
for their support. That case held that the liability of 
a person for his acts, whether wrongful or negligent, 
depends in general upon the law of the place in which 
the acts were committed; that actions for injuries to 
the person in another State are sustained here without 
proof of the lex loci, because they are permitted by the 
common law which is presumed to exist in the foreign 
State; that such presumption does not arise where 
the right of action depends upon a statute which con- 
fers it; and that in such case the action can only be 
maintained here by proof that the statutes of the 
State in which the injury occurred give the right of 
action, and are similar to our own. Upon the ques- 
tion of similarity we have also held that the two stut- 
utes need not be identical in their terms, or precisely 
alike, but it is enough if they are of similar import and 
character, founded upon the same principle and pos- 
sessing the sam general attributes. Leonard v. Navi- 
gation Co., 84 N. Y. 53. It is quite evident that the two 
statutes are of similar import. They are founded upon 
the same principle, are aimed at the same evil, con- 
struct the same sort or kind of action, and give it for 
the benefit of the same class of individuals. In both 
the utter failure of redress at common law where the 
injury ended in death was the injustice for which a 
remedy was enacted; and in both the new action was 
given for the benefit of those who had suffered an in- 
jury as the consequence of the wrong. This funda- 
mental agreement in the main and substantial char- 
acteristics of the two statutes is not affected by the 
differences of detail which the demurrer points out. 
(2) Such action should be brought by the plaintiff as 
widow, and not as administratrix, since the right of 
action is given by the Pennsylvania statute. (3) The 
amount of recovery in such action is limited by the 
New York statute. March 10,1891. Wooden v. West- 
ern N. Y. & P. R. Co. Opinion by Finch, J. 
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COVENANT—AGAINST INCUMBRANCES—ASSESSMENTS 
—ESTOPPEL.—(l1) The Legislature authorized a street 
improvement, requiring a certain amount of the cost 
to be assessed against the abutting property, and di- 
rected the board of assessors to assess a certain portion 
of the amount each year, ‘“‘equally upon the lands 
fronting on the avenue.’’ No notice to the property- 
owners was required. In an action by the grantee 
against the grantor in a deed of land abutting on the 
avenue, for breach of a covenant that the land was 
free from all charges and assessments, it appeared that 
plaintiff had paid asum for such improvement inserted 
in the assessment-rolls prior to execution of the deed, 
but it was not shown that the assessment was made by 
the board of assessors, or that notice was giveu the 
property-owners before it was made. Held, that the 
assessment was not a charge on the land. (2) Payment 
of such assessments for previous years by the grantor 
did not estop him, as against his grantee, to deny that 
the sudseguent assessment was a charge on the land. 
(3) Where a board of assessors is authorized to assess a 
certain amount ‘“ equally upon the lands fronting’’ on 
a street, their action is in a sense judicial, aud notice 
to the land-owner is necessary, though the act of the 
Legislature giving it the authority does not require 
notice. Second Division, April 7, 1891. McLoughlin 
v. Miller. Opinion by Bradley, J. Judgment af- 
firmed. 


MASTER AND SERVANT—NEGLIGENCE—FELLOW-SER- 
VANTS — IMPUTED NEGLIGENCE.—(1) A railroad com- 
pany provided proper cars, and the stakes necessary to 
secure freight on flat-cars, but established no rules for 
the loading of lumber, except a general one, requiring 
employees * to attend to the loading of all freight, * * * 
to see that it is safely stored, and so that it cannot fall 
off the cars.’" While one of the company’s cars, loaded 
with lumber without the use of stakes, was going a 
short distance, several sticks fell off, and killed plain- 
tiff's intestate, defendant’s switchman. Held, that the 
failure to establish a rule requiring lumber loaded on 
flat-cars to be secured in allcases rendered the negli- 
gence of those loading the cars imputable to the com- 
pany, even though they were fellow-servants of de- 
ceased. (2) The company could not complain that the 
court left to the jury the question whether the rule 
stated was sufficient, when faithfully followed, to give 
reasonable protection to its employees, Second Divis- 
ion, March 17, 1891. Ford v. Lake Shore & M. S. Ry. 
Co. Opinion by Brown, J. Follett, C. J., dissenting. 
Judgment affirmed. 


RAILROADS—ACCIDENT AT CROSSINGS—FAILURE TO 
GIVE SIGNALS.—The failure of a locomotive engineer 
to ring the bell or sound the whistle eighty yards from 
a public crossing, as required by statute, does not ren- 
der the railroad company liable for an injury to a 
seventeen-months old child on the track, where the 
engineer used every effort to avert the accident after 
discovering the child, and where there is nothing to 
show that the child’s mother, who had taken precau- 
tions for preventiug the child’s getting onto the track, 
and who was searching for him through the house and 
yard, some distance from the track, would have heard 
the signals, or paid any attention to them, had they 
been given; and a verdict in plaintiff's favor will be 
set aside. Second Division, April 7, 1891. Crystal v. 
Troy & B. R. Co. Opinion by Parker, J. Jucgment 
reversed. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


SALVAGE--FIREMEN EXTINGUISHING FIRE ON SHIP. 
—Where a steamship with a cargo of cotton on fire 
came into port, and, in the absence of any private 





means, the fire department, consisting of volunteer fire 
companies, who receive no compensation from the city, 
were called upon, and an understanding had that they 
would be paid for their services, and on account of 
their presence the steumship was permitted to come to 
the wharf, and the firemen, with two steam fire-en- 
gines, were engaged five and a half days putting out 
fire and discharging burning cotton, held, that they 
were entitled to salvage. The question of the relation 
of firemen to property in jeopardy from fire on board 
vessels is not free from difficulty. The case of Davey 
v. The Mary Frost, 2 Wood, 306, has been relied upon 
in support of the proposition that in this case the duty 
of the firemen was such as to preclude the idea of a 
salvage service, or their power to make a contract to 
perform such a service, and receive compensation 
therefor. If this view is accepted, it may be urged as 
strongly against the suit on a contract as it could bein 
a suit for salvage eo nomine; for what a person is 
bound to do without compensation, the making of a 
contract under circumstances of compulsion cannot re- 
lease him from doing or give him greater rights for 
pay. The language of the learned justice in the case 
cited, as well as that in the case of The Suliote, 5 Fed. 
Rep. 99, in which the same views are expressed, 
although the question was not before the court, shows 
clearly that, in the opinion of the court, the circum- 
stances of those cases brought it directly within the 
positive duty of the firemen to extinguish the fire. 
These are the only cases in which such principle is de- 
clared; and while, in view of the circumstances of 
those cases, such decision is most cordially approved, 
yet the question remains whether the difference in the 
circumstances may not justify a different conclusion 
from that reached therein. In the case of The Black- 
wall, 10 Wall. 1, it is stated in the argument that the 
firemen made no claim for salvage, because they were 
paid by the city; but the court, in its opinion, says: 
* Pilots under some circumstances may become salvors, 
and cases may be imagined where firemen perhaps 
might come within the same rule;”’ and strongly inti- 
mates that the moiety of the salvage earned by the fire- 
men might be paid them, upon petition, out of the 
funds in the registry of the court. It is true that these 
declarations and intimations are outside the case, and 
can have no further weight than as expressing the 
views, at the time, of the highest court in the land 
upon the subject; but they certainly have as much 
weight and authority as do the declarations in the case 
of The Suliote. In the case of The Huntsville, cited 
in Cohen’s Admiralty, 74, a full report of which case I 
regret that I have not access to at present, it was held 
that, where the fire in a ship ashore was extinguished 
by the firemen upon the understanding that the own- 
ers of the vessel, and not the city, were to pay the ex- 
penses, they were entitled to salvage compensation. In 
the case of The Ethiopian, Mitch. Mar. Reg. 1883, p. 
589, where the cargo was on fire, salvage was awarded 
to the Gravesend fire brigade, who aided with one of 
their fire-engines. These cases satisfy me that it has 
not been established, as is contended herein, as a prin- 
ciple of law, that under no circumstances can firemen 
earn salvage, but that the question depends entirely 
upon the circumstances of the individual cases. Not 
every one is bound to render gratuitous service, even 
if it is his duty to do what is in his power to save life 
and property from marine disaster. It is certainly the 
duty of pilots to do what they canto assist vessels in 
distress, but courts have repeatedly held that the cir- 
cumstances of the case would justify a salvage award. 
The licensed wreckers of this district are bound by 
their licenses and the rules of this court to proceed to 
the aid of any vessel in distress, but the idea of a gratu- 
itoas service has never been contemplated. Govern- 
ment vessels, officers and men of the coast-guard, and 
even agents of underwriters, have been held to be enti- 
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tled to salvage whenever the services they render ex- 
ceed in the least the actual duty they are bound to 
perform gratuitously. Did the service rendered in this 
case by libellants exceed the duty they owed this prop- 
erty? or were their relations to it such as would of 
right demand such services gratuitously? The lan- 
guage of the learned justice in the cases of The Mary 
Frost and The Suliote shows plainly that he consid- 
ered that in those cases the firemen did no more than 
their ordinary duty, and no more than they were bound 
to do; and upon that consideration the conclusions 
were reached. In the case of The Suliote he mentions 
the firemen being employed to do this very duty. 
There had been no employment of the libellants by 
the city or payment for their services in this case. 
There was only their voluntary organization, and their 
holding themselves in readiness to extinguish fires. 
Was it ever contemplated in such organizing that they 
assumed the duty of performing such services as were 
reudered in this case? The firemen were in duty bound 
to do all that they had ever impliedly agreed to do, 
but had they agreed by any implication to do this? 
There was no privity of interest between the owners 
of this property and libellants. The vessel did not 
come here to receive cargo, or as to a port of discharge. 
She was in no way connected with the business or in- 
terests of the city. The fire did not originate in the 
city, but ata great distance from it, and was volun- 
tarily brought within its limits after it had become an 
element of danger. It did uot threaten the city or the 
property of any of its citizens, as the vessel was lying 
in the stream at such a distance that, had she been en- 
tirely consumed, no harm would have come to any 
building or wharf. The labor was not of afew hours 
only or less, such as is gratuitously rendered to the 
property of the citizen by firemen without materially 
interfering with their means of livelihood, but the ser- 
vice from the outset contemplated days and nights of 
arduous labor, not free from risk and danger. Not only 
did libellants act as firemen in extinguishing the fire, 
but in order to do so effectively it was necessary to 
discharge hundreds of bales of cotton, which discharg- 
ing was done by them. Had it been suggested to the 
firemen at the time of their organizing that they would 
be called upon to render such services as the present, 
and be bound to render them gratuitously, bow many 
of them would have joined the force? Not one, [am 
satisfied. However so ready they might be to perform 
the ordinary duties of a fireman, and to respond to all 
usual calls, there is not une but would have declined 
such service as this. I see no reason in Jaw or justice 
why the owners of this property could demand, under 
the circumstances, gratuitous exertions from the fire- 
men in this case, any more than from any other class 
of persons in the city ; and it resolves itself into a ques- 
tion of policy. In the case of The Mary Frost it is re- 
marked that “an attempt to make the performance of 
this duty a ground of salvage, when it is a ship that 
takes fire, is against wise policy.”’ Would it be wise 
policy to say, by dismissing this libel, that libellants, 
if they continue their organization and character, have 
no right of compensation for such services? That so 
long as they are firemen they are bound to extinguish 
the fire in the cargo of any vessel arriving in this port, 
and do so gratuitously, regardless of the circumstances 
of the case or time or labor required? How long 
would their organization continue in event of a de- 
mand for their services in another similar case? Can 
it be doubted that the companies would be disbanded, 
and their position as firemen given up, before accept- 
ing such duties and obligations; thus leaving not only 
vessels on fire which might arrive in this port without 
Means of assistance, but the city also unprotected? Is 
it not a wiser policy to declare that it is the province 
of the courts to accept jurisdiction and determine the 
rights between the parties in view of the circum- 





stances surrounding each case, than to declare that be- 
fore them firemen cau have no standing iv a salvage 
suit, either by contract or as salvors? The danger to 
commerce in this respect cannot be great, as is plainly 
showv from the very few cases in which firemen ever 
assumed to pose as salvors. This is a class of firemen’s 
work generally performed by private parties, and un- 
dertaken by firemen only when no other means is 
available, or the fire is jeopardizing other property. 
The resolution of the city commissioners, that the city 
engines and fire department could only be used in this 
case when no private means could be found suflicient, 
shows the spirit that pervades city governments in re- 
lation to such matters. Were there no means by which 
rights of firemen could be inquired into in such cases, 
they would, and not without reason, undoubtedly re- 
fuse to render services such as the circumstances show 
these to have been, when called upon for them. There 
seems to have been no refusal on the part of the libel- 
lants to go to work, nor does it appear that they, or 
their representatives, were the first to make a demand 
for compensation. It was only upon the inquiry of the 
applicants for assistance, and their asking for terms, 
that any were named. In The San Juan it does not 
appear that any contract, agreement or terms were de- 
manded, but they accepted what was paid them. The 
case is so entirely different from The Mary Frost, that, 
while I cordially approve the decision in that case, I 
cannot consider it binding in this. In that case the 
ship was receiving cargo from the city, had become for 
the time a portion of its commercial agencies, and 
identified with its interests. She was lying at a wharf 
where a conflagration would endanger the city itself. 
The labor of the firemen occupied but a short time, and 
was neither extended nor arduous, and just such ser- 
vice as was absolutely necessary for the protection of 
the city and its property. The same statement would 
apply in the case of The Suliote. In this case every es- 
sential element of service is different. The learned jus- 
tice in the case of The Mary Frost says: “The ques- 
tion is whether it is a case for salvage. In my opinion 
it is not.’’ The same question is vow whether this is a 
case for salvage, and I must say that in my opinion it 
is. The case of a ship taking fire in a harbor or at a 
dock, while receiving or discharging cargo, and con- 
nected by her business in any way with the interests 
of the city, or where any portion of the city might be 
in jeopardy, is not under consideration, and nothing 
herein said is intended as favoring in any way a sal- 
vage claim in such case. U.S. Dist. Ct., 8S. D. Fla., 
Dec., 1890. Bowers v. The European, etc. Opinion by 
Locke, J. 


—__¢______— 


CORRESPONDENCE. 


THE COMMISSION ON STATUTORY REVISION. 
Editor of the Albany Law Journal: 

The original law of 1890, chapter 566, on file in the 
office of the secretary of State, and as printed in the 
official slips and the Session Laws, and which relates to 
transportation corporations, repeals Laws 1855, chapter 
300, to take effect May 1, 1891. 

But the latter chapter is a private act incorporating 
the ** Baptist Historical Society of the city of New 
York.”’ 

The above commission, which framed chapter 566 as 
well as chapters 95, 563 to 565 and 567 to 569 inclusive, 
was limited by law to the consideration ot the general 
statutes of the State (Laws of 1889, chap. 289); besides 
another reason exists which makes it clear that the 
commission not only did not intend to secure, through 
the action of the Legislature, the repeal of chapter 300, 
but, on the contrary, that it did contemplate the re- 
peal of chapter 390, Laws of 1855, which, by the way, is 
a transportation corporations act. The reason referred 
to is this: The “ Commissioners of Satutory Revis- 
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ion,’’ in reporting to the Legislature laws for re-enact- 
ment or repeal, as comprised in Laws of 1890, chapters 
563 to 569 inclusive, took them as they appear in the 
eighth edition of the Revised Statutes instead of from 
the Session Laws of the different years or the original 
acts. : 

In fact their report to the Legislature of 1890 virtu- 
ally declares the eighth edition the fountain of their 
legal supplies, but an analysis of their work would, in 
numerous instances, besides the one I am about to 
specify, reveal it, even if their report had not dis- 
closed it. 

But, to proceed: On page 149 of the eighth edition 
the provisions of chapter 390, Laws of 1855, appear, but 
erroneously numbered “‘ chapter 300.’’ 

The correct number, chapter 390, as it occurs in the 
Session Laws of 1855, is given in the fifth, sixth and sev- 
enth editions, Edmonds’ Statutes at Large, Fay’s 
Digest, Diossy’s Statute Law and Birdseye’s Revised 
Statutes, which, with the eighth edition, include 
all the editions of the statutes issued since 
the passage of the act. The question may arise 
whether chapter 390, which the Legislature intended 
to repeal, is still in force or has been annulled; 
also whether chapter 300, which it did not intend 
to repeal, is defunct or still alive. It may be as 
well to say that I make no point, because the commis- 
sioners relied on the eighth instead of some other edi- 
tion of the statutes, but my contention is that they 
should have based their work on the original acts, or, 
at least, the Session Laws of the different years, and 
not on any one or all the various editions; for it was 
well known to them that none is official, as to the Ses- 
sion Laws, embraced therein, and which constitute the 
greater part of these publications. 

It would be advisable, I think, for their possessors to 
note in the editions named, especially in Birdseye’s 
Revised Statutes, on page 3232, section 149, and in the 
eighth edition, on page 1495, after changing ‘‘ chapter 
300” in the latter to ‘chapter 390,’ whether chapter 
390 as chapter 300 is repealed by Laws of 1890, chapter 
566? 

I may add, that having had occasion to carefully 
go over, at least half a dozen times, the seven 
**schedules of laws repealed,’’ embraced in chapters 
563 to 569 inclusive, I am constrained to say that they 
are of a slovenly character and indicative of errors 
other than the one herein presented, as well as afford- 
ing no encouraging prospect for the accuracy and sym- 
metry of a work which is to be, for the first time in 
more than sixty years, an authorized edition of the 
general laws of the foremost State in the Union. Itis 
hoped however that enough has been said to put the 
judges and lawyers of the State, as well as the next 
Legislature, on their guard, without pursuing the sub- 
ject further. 

C. H. Porter, 
Equitable Law Library, New York. 


ACCURATE CITATION OF CASES IN TExT-BOOKs. 
Editor of the Albany Law Journal: 

Having occasion recently to make a rather exhaus- 
tive examination of the text-books on corporate law, 
T have been struck with the numerous errors in the 
citation of authorities in support of the propositions in 
the text. Evenin so carefully prepared a book as the 
last edition of Dillon on Municipal Corporations, er- 
rors, particularly in referriug to the numbers of pages 
or of the reports, are frequent. 

In “the latest work on a great subject,’ to-wit, 
Beach on Private Corporations, the error is of a differ- 
ent kind. One illustration will suffice. lu treating of the 
“Trust Fund” doctrine, that is, that the capital stock 
is a “trust fund’ for corporate creditors, the author, 
of course, points out the radical difference bet ween the 
law of England and of this country in that regard. But 





the remarkable thing is, that in stating the American 
rule he cites in support of his proposition the English 
cases which really support the opposite doctrine. The 
effect of such erroneous citations on the temper of the 
brief-writer is to deprive him of confidence in the 
value of the book as an authority. 

It would seem that text-book writers should in 
reality, and what their prefaces usually announce that 
they have done, make personal examination of each 
case cited in connection with the proposition to which 
it iscited. If this were actually done the average 
text-book might be of more practical value to the busy 
lawyer. 

H. W. J. 


—_-+—_—__—_- 


NOTES. 


) R. N. C. MOAK, writing to Mr. F. J. Parmenter in 
4 regard to his poetical report of Vanderbilt's Case, 
4 Johns. Ch. 57, says: ‘‘ Your report is more elaborate 
and interesting than that of Chancellor Kent, and gives 
more fully what equity always considers most vital, 
the intention of the defendant, i. e., to benefit the pub- 
lic with a legal adjudication that the end justified the 
means. Years ago I was interested in the phases of 
that litigation based upon statutes obtained by Liv- 
ingston and Fulton to deprive poor old John Fitch of 
the result of his life’s labors and discoveries. At the 
suggestion of William A. Beach I published an article 
on ‘History in Statutes.’ 2 Alb. L. J. 327. To fully 
understand the matter, there should be added to that 
article that the rights of Livingston and Fulton were 
vigorously upheld by our State courts (9 Johns. 507; 17 
id. 488), but the United States Supreme Court in 1824 
held their statutes to be unconstitutional (9 Wheat. 1), 
when the State courts, contrary to the practice of our 
modern courts when overruled, gracefully submitted 
(North River v. Livingston, Hopk. Ch. 149; affirmed, 3 
Cow. 713) without ‘jawing back.’ I think you will 
be quite interested in the statutes (2 Alb. L. J. 325), 
which required Livingston as the ‘ conveyor’ of Fitch’s 
rights ‘within twelve months to satisfy the governor, 
lieutenant-governor and the survey or-general, or a ma- 
jority of them, that he had built a boat of twenty tons 
capacity, propelled by steam through the water against 
the ordinary current of Hudson’s river at not less than 
four miles an hour.’ You will undoubtedly be equally 
interested to know, what the commodore and his coun- 
sel did not, that he was ‘ solid’ on the ‘ constitution,’ 
though he escaped on technical grounds.” 


There is a well-known classical story of a gentleman 
bodsting of a leap he had once made at Rome, which 
seemed to be a little incredible. ‘‘ Here is Rome, here 
is the leap”’ observed a bystander, a practical sugges- 
tion which put the boaster to shame. A similar at- 
tempt was made the other day in a County Court to 
throw doubt upon an athletic performance, but by no 
means with the same success. A young lady, whose 
profession was that of raising heavy weights by her 
teeth, sued for money owed by her employer, whose 
defense was that she was incompetent to perform her 
feats. She showed her shiuing teeth and looked round 
at the shrinking counsel and solicitors; she would prob- 
ably have had one of them by the nape of the neck, had 
not his honor hastily suggested that an inanimate ob- 
ject would be equally suitable for the experiment. A 
cannon was brought weighing one hundred and twenty 
pounds, which the young lady lifted with her teeth and 
held suspended for ever so long; then she let 1t fall to 
the ground with a thud, to prove that it was no “ prop- 
erty’’ cannon. It is hardly necessary to say that the 
jury treated to this successful and gratuitous perform- 
ance, gave her a verdict at once, not “iv the teeth of 
the evidence” but on the evidence of her teeth.— 
James Payn in The Independent. 
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The Albany Law Journal. 


ALBANY, May 30, 1891. 


CURRENT TOPICS. 














N avalanche is about to fall on the profession, 
and the man with the lever who is prying it 

off is Mr. Charles Fisk Beach, Jr. The first install- 
ment has already fallen in the form of ‘‘Commen- 
taries on the Law of Private Corporations,” in two 
volumes. Mr. Beach was formerly editor of the 
Railway Law and Corporation Journal, and has pub- 
lished an excellent work on ‘‘ Contributory Negli- 
gence,” and one on ‘‘ Receivers,” and still another 
on ‘‘ Railways.” But not satisfied with this achieve- 
ment, he promises in the present preface (perhaps 
we should say threatens) very soon to publish great 
works on ‘‘ Municipal Corporations” and ‘‘ Equity 
Jurisprudence!” So that, as he informs us, in ten 
years, and while carrying on an ‘‘ active practice,” 
he will ‘‘ have written entirely around my circle and 
have treated in distinct treatises the whole law of 
companies.” Truly this audaeious young gentle- 
man is a “cyclone” and a “tornado ” — to borrow 
phrases from the prize-ring — to throw down the 
glove and propose to knock out those old ‘‘stale 
duffers”” Story, Pomeroy, Dillon, Morawitz, etc. ! 
One would suppose that with no practice at all it 
would take about ten years to write a treatise, say 
on Equity Jurisprudence alone, especially in view of 
the superb work which Pomeroy has so recently 
done in this field, And one would naturally sup- 
pose that it would need all the spare moments from 
a practice of any degree of activity to prepare a 
gilding that should put an extra shine on Dillon’s 
unrivalled treatise on Municipal Corporations, Our 
esteemed brother, in his preface, reminds us of the 
clergyman’s six-year-old daughter, who answered 
the door-bell, and to a gentleman inquiring for her 
father said: “‘ Papa’s out, but if its any thing about 
your soul, J know the whole plan of salvation.” But 
we must not prejudge Mr. Beach nor underrate his 
possible capacity. There have been great astonish- 
ments in the physical world and in the domain of 
letters, and it may be that he will prove a ‘young 
Napoleon” in legal literature. The present treatise 
embraces “ joint-stock companies and all the various 
voluntary unincorporated associations organized for 
pecuniary profit or mutual benefit.” (We do not 
exactly comprehend how there can be an involun- 
tary association.) Mr. Beach’s description of the 
key-note of this treatise, as announced in the pre- 
face, is that ‘‘ the subject has been approached from 
the point of view of the corporation itself,” as dis- 
tinguished from the point of view of the stockhold- 
ers. We do not see that the point of view is very 
material. provided the spectator gets an all-around 
Vision, and we do not know but that such a view 
has been attained by some of the general writers on 
the subject. From a glance which, although we are 
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not in active nor in any practice, we are compelled 


to concede to have been cursory, we believe that the 
author has given a general view, in spite of the 
inference of limitation which one might justifiably 
draw from his preface. We have consecutively read 
enough of the work to see also that it is by no means 
a “scissors” book nor « mere digest, but that it is 
a commentary in the true sense, discussing cases and 
principles with originality, vigor, discrimination and 
intelligence. The arrangement and classification 
also seem good. Of the completeness of the author’s 
research the dimensions of the volumes, and the 
table of cases covering one hundred and fifty double- 
columned pages, afford strong presumptive evi- 
dence. Mr. Beach has certainly had a remarkably 
thorough training in corporation law, and whatever 
defects may be detected and whatever criticism of 
his views and theories may be made on a close ex- 
amination, it seems reasonably certain that no cor- 
poration lawyer nor one who has suits against cor- 
porations can safely dispense with this, the latest 
and most extensive and comprehensive treatise on 
the subject. 


Professor Holland’s “‘ Elements of Jurisprudence” 
is one of the few really important elementary con- 
tributions to legal literature in the last quarter of a 
century, and the fifth edition, just published at 
Oxford, will be greeted with pleasure by all schol- 
ars. It is surprising to see how the author has 
boiled down the law in its essentials to three hun- 
dred and fifty pages. American sources are con- 
siderably drawn from, and generally with more ac- 
curacy than the assigning Judge Holmes to the State 
of New York (pp. 97, 98). Occasionally the effort 
at conciseness has led to slight imperfections of 
statement, as at page 186, in respect to the duty of 
the master as to the servant, where it is implied that 
the master is absolutely bound to employ fit and 
proper co-servants. The author is a little broad in 
his statement that the doctrine of Massachusetts and 
South Carolina in this regard ‘‘ is settled law in the 
U.S.” There are quite a number of States which do 
not recognize it. Once in a while we run across a 
refreshing figure of speech, as at page 268, where it 
is said: “It would be obviously absurd to make the 
executor of the Admirable Crichton responsible for 
his non-performance of a contract to marry, or those 
of Raphael for his inability to return to life and fin- 
ish the ‘Transfiguration.’” It is evident that the 
decision in the late Jackson case had not been an- 
nounced when the author unreservedly wrote, at 
page 211: ‘‘ The rights of a husband according to 
English law, as against his wife, seem to be that 
she should associate with him, in default of which 
he can petition for restitution of conjugal rights; 
that her behavior should not exhibit levity, in which 
case he might formerly have chastised her, and may 
now restrain her liberty,” etc. It is interesting to 
note that “a revocation of an acceptance, posted 
after, but reaching the proposer simultaneously with 
the acceptance, probably prevents the formation of the 
contract.” Page 230, citing Dunmore v. Alexander, 
9 Shaw & Dunlop, 190. There have been very few 
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law books so truly original and instructive and so in- 
teresting as this. 


We are glad to learn that the managers of the 
Metropolitan Museum have decided to open their 
buildings on Sunday. There is really no reason why 
the devil should have a monopoly of all places of 
recreation on that day. The rum-shops, the gam- 
bling-hells, the bawdy-houses, the ball-games, in 
and about New York, all are in full blast, and doing 
a prosperous business on the Lord’s day, but the 
libraries, the reading-rooms, the galleries of art, the 
museums, all are closed, because it is wicked 
to have them accessible in holy time! If godly 
people had taken one-tenth of the pains to close 
the former that they have taken to keep the lat- 
ter shut, there would have been some moral gain. 
A city is bound to shut its parks on Sunday, on the 
reasoning of the precisians who hitherto have had 
their way in this way. Now having established 
this sensible precedent, we hope good citizens will 
try to enforce the Sunday laws as to the devil’s 
haunts. The Nation very well observes: ‘‘ We doubt 
if the denial of access to the museum on Sunday has 
sent a single human being in the city to a place of 
worship, or kept a single human being away from 
any place of amusement, or modified the views of a 
single human being on the question which were 
right — Anglo-Saxon Protestants or Continental 
Protestants — touching the nature and requirements 
of Sunday observance. What the closing of the 
museum on Sunday really stood for was the scruples 
of a smalland highly respectable body of gentlemen 
whose authority in matters of art every one respected, 
but whose authority on questions of ethics or Bibli- 
cal or historical criticism, had no weight at all.” 


The case of Pullman v. Walter Hill & Co., ante 
373, decided the novel point that a libellous letter 
dictated by the writer to his clerk, and copied by 
him, and opened and read by a clerk of the person 
to whom it is addressed, in the ordinary course of 
business, is published to both clerks. No cases are 
cited, but the Solicitors’ Jowrnal calls attention to 
the case of Kiene v. Ruff, 1 Clarke (Iowa), cited 
in Odgers on Libel (and also in Townshend, and 
wrongly cited in Odgers as Keene), holding pre- 
cisely the same doctrine as to the clerk of the writer. 
The court held the point without much expressed 
consideration, merely observing, ‘‘ We fail to see 
why there was not a complete publication,” and 
‘* Wilding being procured to copy the libellous mat- 
ter, was clearly an agent to whom the libellous mat- 
ter was communicated.” Citing Baldwin v. Elphin- 
stone, 2 W. Bl. 1037, where the delivery of the mat- 
ter to the printers of the St. James Chronicle and the 
printing therein was of itself held to be a publica- 
tion. As to the clerk of the person addressed, the 
decision is supported by Delacroix v. Thevenot, 2 
Stark. 63. 


The prize donkey of the decade is Policeman Ma- 
guire, of Boston, who arrested Mr. and Mrs. Noyes, 











who while standing in a door-way, in the evening 
(rainy, we believe), waiting for a street-car, were 
moved to indulge in the very harmless and natural 
conjugal act of kissing one another; whereupon 
Maguire sallied forth from an opposite door-way, 
where he had ensconced his Dogberrian self, and be- 
cause they would not ‘‘move on,” arrested the pair, 
and haled them before a magistrate, who like a sen- 
sible man, at once discharged them. We suppose 
Maguire considered that they were acting in a Noyesy 
manner, but it did not appear that it disturbed any- 
body but Maguire. Now if we were in Mr. Noyes’ 
place (and we wish, we were), we would take the 
pretty Mrs. Noyes back to the same door-way, and 
kiss her again right under Maguire’s nose, and thus 
‘‘aggravate ’ him beyond endurance. Noyes is a 
much more commendable fellow than Clitheroe 
Jackson. 


There are a good many lawyers who do not take 
this journal, but who are quite willing to avail 
themselves of it, gratuitously, as an advertising me- 
dium. Soa copy of the Ashland (Wis.) Times is 
sent to the ‘* Central Law Journal,” Albany, with 
blue pencil marks at a heading of ‘‘Our Country’s 
Heroes,” but which we infer are intended for the 
heading in an adjoining column, of ‘‘ Two Noted 
Criminal Cases,” with a portrait of ‘Their Attor- 
ney, Rublee A. Cole.” This gentleman appears to 
be about twenty years old, and if this is correct, we 
advise him at the threshold of his legal career to 
subscribe for the Albany Law JourNnAL. It seems 
that he has procured new trials for two convicts, 
that he is a ‘‘ hustler,” and a live Cole, and as the 
vivid reporter phrases it, that he ‘‘holds a flush 
hand.” We have nothing against Mr. Cole in any 
sense, and we advise him to ‘‘ go it.” 


In answer to “H. W. J.’s”” communication noting 
errors in citations in Dillon’s Municipal Corpora- 
tions, Judge Dillon writes us that he paid more 
than $500 to an expert to verify all the citations, 
and he is desirous of putting himself into commu- 
nication with our correspondent. As our corre- 
spondent’s name and address have escaped us, he 
will oblige Judge Dillon and ourselves by giving 
him an opportunity of addressing him. 


The Tribune says: “It was a good suggestion of 
the governor of Pennsylvania that the schools of the 
State should on Arbor day plant trees to the mem- 
ory of William Penn. To no single individual is 
any of the American Commonwealths so deeply in 
debted as the Keystone State to the man whose 
name is imbedded in its own name.” Truly, ‘ the 
Penn is mightier than the sword.” 


The kingdom or province of Manipur seems in 
danger of falling to pieces. Its “Senaputty ” has 
been arrested. 





In France a necessitous son-in-law may insist on 
being maintained by his father-in-law. 
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NOTES OF CASES. 

N Harvey v. Crane, Supreme Court of Michigan, 
April 17, 1891, in trespass for tearing down a 
fence on the line of a private road, it appeared that 
plaintiff had acquired a statutory right of way 
twenty-four feet wide across one end of defendant’s 
lands, and erected a fence along and within the 
boundary line, and had been accustomed daily to 
drive cattle and horses through the private road. 
Held, that the fence along the boundary dividing 
the road from defendant’s land is an incident nec- 
essary to plaintiff’s reasonable enjoyment thereof, 
and defendant was liable for destroying it. The 
court said: ‘‘The defendant insists that he is still 
the owner of the soil over which the easement ex- 
ists; that as such he is entitled to the herbage 
growing thereon, and to use the land for raising 
crops, or for pasturage, subject only to plaintiff's 
right of way over it; and the defendant cannot be 
excluded from it by the construction of a fence 
on the line of the way. ‘Action in one form or 
another,’ says counsel for defendant, ‘ by the owner 
of the dominant estate, to restrain the owner of the 
servient estate from destroying his right of way, by 
placing gates and fences across it, depositing sub- 
stances in it, building buildings upon it, cutting it 
up, and rendering it impassable by drawing heavy 
loads over it, and the like, are common in books, 
But this and the case of Brill v. Brill, 108 N. Y.511, 
are the only cases we have found where the owner 
of the right of way attempted by suit to increase the 
burden upon the fee.’ While it is true, isit not be- 
cause the right to an inclosed way is generally con- 
ceded? It cannot be denied that as a rule public 
highways, private rights of way, and ways or lanes 
maintained upon agricultural lands for the con- 
venience of private owners, are in fact inclosed. 
This is not a case where the owner of the dominant 
estate seeks to compel the owner of the servient es- 
tate to maintain a fence, for here the owner of the 
dominant estate seeks only to establish her right to 
inclose the way to protect herself in its enjoyment. 
It is well known that private roads are invariably 
inclosed, and no case can be found in the books 
where the right to inclose a statutory private road 
has been assailed. In several of the adjudicated 
cases the existence of boundary-line fences appears. 
Whether inclosed by the owner of the fee or the 
owner of the way we are not advised, but the fact 
of inclosure remains. When aright of way exists 
by virtue of a license or grant, the incidents of that 
right are determined by reference to such grant or 
license, and when that is uncertain or ambiguous, 
the circumstances surrounding the grant or license 
and the situation of the parties must be inquired 
into with a view of arriving at the intention of the 
parties. When acquired by prescription, it is largely 
& question of the nature of the prior use. The right 
here insisted upon is not one acquired by grant, 
license or prescription. It is one acquired and paid 
for under the statute. It is not simply a right of 


Way over defendant’s land, nor a right of ingress or 


egress merely. It is a statutory private road, twenty- 
four feet in width, all or any part of which may be 
used by plaintiff for any and all purposes for which 
any highway may be used. It may be planked, 
paved, macadamized or gravelled by plaintiff for 
its entire width. The statute contemplates not only 
a record of the description and laying out, but an 
actual opening of the road, involving the taking 
down of cross-fences, excluding the presumption 
that the possession was to remain in the owner of 
the ‘fee. It appears from the adjudications: (1) 
That the conveyance of a right of way gives to the 
grantee not only a right to an unobstructed passage 
at all times over defendant’s lands, but also such 
rights as are incident or necessary to the enjoyment 
of such right of passage. Marwell v. McAtee, 9 B. 
Monr. 21; Bliss v. Greeley, 45 N. Y. 671; Herman 
v. Roberts (N. Y.), 23 N. E. Rep. 442. (2) The 
owner of the way, where its limits are defined, has 
not only the right of a free passage over the trav- 
elled part, but also to a free passage on such portions 
of the way as he thinks proper or necessary. Her- 
man Vv. Roberts, supra. (3) The owner of the fee, 
subject to an easement, may rightfully use the 
land for any purpose not inconsistent with the 
rights of the owner of the easement. Railway v. 
Telford (Tenn.), 14S. W. Rep. 776; Herman v. Rob- 
erts, supra; Cooley Const. Lim. 691. (4) Therights 
of the owner of the easement are paramount, to the 
extent of the grant, to those of the owner of the 
soil. Herman v. Roberts, supra; Railway v. Telford, 
supra; Railroad Oo, v. Allen, 22 Kans. 285. (5) 
The owner of the soil is under no obligation to re- 
pair the way, as that duty belongs to the party for 
whose benefit it is constructed. Herman v. Roberts, 
supra. (6) What may be considered a proper and 
reasonable use by the owner of the fee, as distin- 
guished from an unreasonable and improper use, as 
well as what may be necessary to plaintiff's benefi- 
cial use and enjoyment, are questions of fact to be 
determined by the trial court or jury. Bakeman v. 
Talbot, 31 N. Y. 366; Huson v. Young, 4 Lans, 64; 
Prentice v. Geiger, 74 N. Y. 342; Herman v. Roberts, 
supra; Railroad Co, v. Allen, supra.” 


In Delz v. Winfree, Supreme Court of Texas, 
March 24, 1891, it was held that no action for con- 
spiracy will lie by a butcher against several dealers 
in beef cattle because they have combined to refuse 
to sell him beeves; but where defendants also in- 
duced a certain dealer in slaughtered meat to like- 
wise refuse to sell him, such interference with his 
business is a cause of action, Thecourt said: “The 
appellee contends that at common law ‘a conspiracy 
cannot be made the subject of a civil action, 
although damages result, unless something is done 
which, without the conspiracy, would give a right 
of action. In other words, an act which, if done 
by one alone, constitutes no ground of action, can- 
not be made the ground of such action by alleging 
it to have been done by and through a conspiracy 
of several. That the true test as to whether such 





action will lie is whether or not the act accom- 
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plished after the conspiracy has been formed is itself 
actionable.’ We think that the proposition here 
asserted is well sustained by the authorities, and the 
first question to be determined is whether, on ac- 
count of the acts charged by plaintiff against the 
defendants, he would have had a cause of action 
against either of them if no conspiracy had been 
charged. If he would have had, then he may main- 
tain his action for a conspiracy. If he could not 
have sustained a separate action against either of 
the defendants on account of the matters com- 
plained of, the additional charge of a conspiracy 
will not give it. Cooley Torts, 125; Kimball v. 
Harman, 34 Md. 407; Laverty v. Vanarsdale, 65 
Penn. St. 507. The appellee also asserts the follow- 
ing proposition, which may be conceded to be cor- 
rect: ‘A person has an absolute right to refuse to 
have business relations with any person whomsoever, 
whether the refusal is based upon reason, or is the 
result of whim, caprice, prejudice or malice, and 
there is no law which forces a man to part with his 
title to his property.’ The privilege here asserted 
must be limited however to the individual action of 
the party who asserts the right. It is not equally 
true that one person may from such motives influ- 
ence another person to do the same thing. If with- 
out such motive, the cause of one person’s interfer- 
ence with the property or privileges of another is to 
serve some legitimate right or interest of his own, 
he may do acts himself, or cause other persons to do 
them, that injuriously affect a third party, so long 
as no definite legal right of such third party is vio- 
lated. In the case of Walker v. Cronin, 107 Mass. 
562, it was recognized to be a general principle that 
‘in all cases where a man has a temporal loss or 
damage by the wrong of another, he may have an 
action upon the case to be repaired in damages. 
The intentional causing of such loss to another, 
without justifiable cause, and with malicious pur- 
pose to inflict it, is of itself a wrong.’ ‘There are 
indeed many authorities which appear to hold that 
to constitute an actionable wrong, there must be a 
violation of some definite legal right of the plaintiff. 
But those are cases, for the most part at least, where 
the defendants were themselves acting in the lawful 
exercise of some distinct right, which furnished the 
defense of a justifiable cause for their acts, except 
so far as they were in violation of a superior right 
in another.’ ‘Thus every one hasan equal right to 
employ workmen in his business or service; and if 
by the exercise of this right, in such manner as he 
may see fit, persons are induced to leave their em- 
ployment elsewhere, no wrong is done to him whose 
employment they leave, unless a contract exists by 
which such other person has a legal right to the fur- 
ther continuance of their services. If such a con- 
tract exists, one who knowingly and intentionally 
procures it to be violated may be held liable for the 
wrong, although he did it for the purpose of pro- 
moting his own business.’ ‘Every one has a right to 
enjoy the fruits and advantages of his own enter- 
prise, industry, skill and credit. He has noright to 


be protected against competition, but he hasa right to 





be free from malicious and wanton interference, dis. 
turbance or annoyance. If disturbance or loss come 
as a result of competition, or the exercise of like 
rights by others, it is damnum absque injuria, unless 
some superior right, by contract or otherwise, is in- 
terfered with. But if it come from the merely wan- 
ton or malicious acts of others, without the justifi- 
cation of competition or the service of any interest 
or lawful purpose, it then stands upon a different 
footing.’ Plaintiff's petition goes further than to 
charge that each of the defendants refused to sell to 
him. It charges that they not only did that, but 
that they induced a third person to refuse to sell to 
him. It does not appear from the petition that 
their interference with the business of plaintiff was 
done to serve some legitimate purpose of their own, 
but that it was done wantonly and maliciously, and 
that it caused, as they intended it should, pecuniary 
loss to him. We think the petition stated a cause 
of action, and that the demurer should have been 
overruled,” 


In Henderson v. Carbondale Coal & Coke Co., Uni- 
ted States Supreme Court, April 20, 1891, the court 
said: ‘‘He too attempted to give notice by mail, 
instead of by personal service; and on the Ist of 
January, 1885, at Carterville, Ill., he mailed a notice, 
of which the following is acopy, to John W. Harri- 
son, receiver, etc., at St. Louis, Mo.: ‘Carterville, 
Ill., January 1, 1885. To John W. Harrison, Re- 
ceiver of the Carbondale Coal & Coke Company — 
Sir: There is now due me for rent or lease money 
on east one-half of the south-east quarter of section 
33, township 8, range 1 east, eighty dollars for the 
year 1884. I hereby demand payment of the amount 
due me and for said rent as aforesaid, and if pay- 
ment be not made within ten days from the date of 
this demand I shall claim a forfeiture in accordance 
with the terms of the lease heretofore given to A.C. 
Bryden, president of the Carbondale Coal Coke 
Company, by me, for the minerals underlying said 
above-described real estate. Yours truly, William 
Henderson.’ This notice was not mailed in a reg- 
istered letter. There is no testimony as to 
whether the letter thus mailed was returned to the 
sender; and no evidence of the receipt of the letter 
other than that which flows from the fact of mail- 
ing. Undoubtedly, under some circumstances, this 
is evidence of the receipt. In 2 Wharton on Evi- 
dence, section 1323, the rule is thus stated: ‘The 
mailing a letter, properly addressed and stamped, 
to a person known to be doing business in a place 
where there is established a regular delivery of let- 
ters, is proof of the reception of the letter by the 
person to whom it is addressed. Such proof how- 
ever is open to rebuttal, and ultimately the question 
of delivery will be decided on all the circumstances 
of the case.’ In support of this proposition many 
authorities are cited, among them the case of Lin- 
denberger v. Beall, 6 Wheat. 104. In the case of 
U. 8. v. Babcock, 3 Dill. 571, 578, in which the ques- 
tion was elaborately discussed by counsel, Judge 
Dillon stated the law in these words: ‘ Upon the 
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subject of the admissibility of letters by one person 
addressed to another by name at his known post- 
office address, prepaid, and actually deposited in 
the post-office, we concur, both of us, in the conclu- 
sion, adopting the language of Chief Justice Bige- 
low, in Com. v. Jeffries, 7 Allen, 563, that this ‘is 
evidence tending to show that such letters reached 
their destination, and were received by the persons 
to whom they were addressed.’ This is not a con- 
clusive presumption, and it does not even create a 
legal presumption that such letters were actually 
received. It is evidence tending, if credited by the 
jury, to show the receipt of such letters — ‘ a fact,’ 
says Agnew, J. (Tanner v. Hughes, 53 Penn. St. 290), 
‘in connection with other circumstances, to be re- 
ferred to the jury, under appropriate instructions, 
as its value will depend upon all the circumstances 
of the particular case.’ See also Rosenthal v. Walker, 
111 U. 8. 185. This presumption, which’ is not a 
presumption of law, but one of fact, is based on the 
proposition that the post-office is a public agency 
charged with the duty of transmitting letters; and 
on the assumption that what ordinarily results from 
the transmission of a letter through the post-office 
probably resulted in the given case. It is a proba- 
bility resting on the custom of business and the pre- 
sumption that the officers of the postal system dis- 
charged their duty. But no such presumption arises 
unless it appears that the person addressed resided 
in the city or town to which the letter was ad- 
dressed.”’ 





——————_»-———_ 


TRUST — CONSIDERATION. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
APRIL 14, 1891. 


HAMER V. SIDWAY. 

Refraining from the use of liquor and tobacco for a certain 
time at the request of another is a sufficient considera- 
tion for a promise by the latter to pay a sum of money. 

Where an uncle, who is indebted to his nephew for money 
due on the latter’s twenty-first birthday, writes the 
nephew that he had the money in bank that he intended 
for him, and that the latter should certainly have it, add- 
ing that he would not interfere with the money until he 
thought the nephew capable of taking care of it, the rela- 
tion of the parties is thereby changed from debtor and 
creditor to trustee and beneficiary. 


PPEAL from an order of the General Term of the 
Supreme Court in the Fourth Judicial Depart- 
ment, reversing a judgment entered on the decision of 
the court at Special Term in the county clerk’s office 
of Chemung county, on the Ist day of October, 1889. 
The plaintiff presented a claim to the executor of Wil- 
liam E. Story, Sr., for $5,000 and interest from the 6th 
day of February, 1875. She acquired it through sev- 
eral mesne assignments from Willfam E. Story, 2d. 
The claim being rejected by the executor, this action 
was brought. It appears that William E. Story, Sr., 
was the uncle of William E. Story, 2d; that at the 
celebration of the golden wedding of Samuel Story 
and wife, father and mother of William E. Story, Sr., 
on the 20th day of March, 1869, in the presence of the 
family and invited guests, he promised his nephew that 
if he would refrain from drinking, using tobacco, 
swearing and playing cards or billiards for money un- 
til he became twenty-one years of age, he would pay 








him the sum of $5,000. The nephew assented thereto, 
and fully performed the conditions inducing the prom- 
ise. When the nephew arrived at the age of twenty- 
one years, and on the 3lst day of January, 1875, he 
wrote to his uncle, informing him that he had per- 
formed his part of the agreement, and had thereby be- 
come entitled to the sum of $5,000. The uncle received 
the letter, and a few days later, and on the 6th day of 
February, he wrote and mailed to his nephew the fol- 
lowing letter: ‘“‘ Buffalo, Feb. 6, 1875. W. E. Story, 
Jr.—Dear Nephew: Your letter of the 31st ult. came 
to hand all right, saying that you had lived up to the 
promise made to me several years ago. I have no doubt 
but you have, for which you shall have five thousand 
dollars, as [ promised you. I had the money in the 
bank the day you was twenty-one years old that I in- 
tend for you, and you shall have the money certain. 
Now, Willie, I do not intend to interfere with this 
money in any way till I think you are capable of tak- 
ing care of it, and the sooner that time comes the bet- 
ter it will please me. I would hate very much to have 
you start out in some adventure that you thought all 
right and lose this money in one year. The first five 
thousand dollars that I got together cost me a heap of 
hard work. You would hardly believe me when I tell 
you that to obtain this [ shoved a jack-plane many-a 
day, butchered three or four years, then came to this 
city, and, after three months’ perseverance, I obtained 
a situation in a grocery store. I opened this store 
early, closed late, slept in the fourth story of the build- 
ing in a room thirty by forty feet, and not a human 
being in the building but myself. All this I done to 
live as cheap as I could to save something. I don’t 
want you to take up with this kind of fare. I was here 
in the cholera season of ’49 and ’52, and the deaths aver- 
aged eighty to one hundred and twenty-five daily, and 
plenty of small-pox. [ wanted to go home, but Mr. 
Fisk, the gentleman I was working for, told me, if I 
left them, after it got healthy he probably would not 
want me. Istayed. All the money I have saved I 
know just how I gotit. It did not come to me in any 
mysterious way, and the reason I speak of this is that 
money got in this way stops longer with a fellow that 
gets it with hard knocks than it does when he finds it. 
Willie, you are twenty-one, and you have;many a thing 
to learn yet. This money you have earned much 
easier than I did, besides acquiring good habits at the 
same time, and you are quite welcome to the money. 
Hope you will make good use of it. I was ten long 
years getting this together after I was your age. Now, 
hoping this will be satisfactory, 1 stop. One thing 
more. Twenty-one years ago I bought you fifteen 
sheep. These sheep were put out to double every four 
years. I kept track of them the first eight years. I 
have not heard much about them since. Your father 
and grandfather promised me that they would look 
after them till you were of age. Have they done so? 
I hope they have. By this time you have between five 
and six hundred sheep, worth a nice little income this 
spring. Willie, I have said much more than I expected 
to. Hope you can make out what I have written. To- 
day is the seventeenth day that I have not been out of 
my room, and have had the doctor as many days. Am 
a little better to-day. Think I will get out next week. 
You need not mention to father, as he always worries 
about small matters. Truly yours, W. E. Story. P. 
S. You can consider this money on interest.’”’” The 
nephew received the letter, and thereafter consented 
that the money should remain with his uncle in ac- 
cordance with the terms and conditions of the letter. 
The uncle died on the 29th day of January, 1887, with- 
out having paid over to his nephew any portion of the 
said $5,000 and interest. 


H. J. Swift, for appellant. 
Adelbert Moot, for respondent. 
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PARKER, J. The question which provoked the most 
discussion by counsel on this appeal, and which lies at 
the foundation of plaintiff's asserted right of recovery, 
is whether by virtue of a contract defendant’s testator, 
William E. Story, became indebted to his nephew, 
William E. Story, 2d, on his twenty-first birthday in 
the sum of $5,000. The trial court found as a fact that 
‘“‘on the 20th day of March, 1869, * * * William E. 
Story agreed to and with William E. Story, 2d, that if 
he would refrain from drinking liquor, using tobacco, 
swearing and playing cards or billiards for money until 
he should become twenty-one years of age, tben he, 
the said William E. Story, would at that time pay him, 
the said William E. Story, 2d, the sum of $5,000 for 
such refraining, to which the said William E. Story, 
2d, agreed,”’ and that he “‘in all things fully performed 
his part of said agreement.’”’ The defendant contends 
that the contract was without consideration to sup- 
port it, and therefore invalid. He asserts that the 
promisee, by refraining from the use of liquor and to- 
bacco, was not harmed, but benefited; that that which 
he did was best for him to do, independently of his 
uncle’s promise—and insists that it follows that, un- 
less the promisor was benefited, the contract was with- 
out consideration—a contention which,lif well founded, 
would seem to leave open for controversy in many 
cases whether that which the promisee did or omitted 
to do was in fact of such benefit to him as to leave no 
consideration to support the enforcement of the prom- 
isor’s agreement. Such arule could not be tolerated, 
and is without foundation in the law. The Exchequer 
Chamber in 1875 defined “ consideration ” as follows: 
“A valuable consideration, in the sense of the law, 
may consist either in some right, interest, profit or 
benefit accruing to the one party, or some forbearance, 
detriment, loss or responsibility given, suffered or un- 
dertaken by the other.” Courts “ will not ask whether 
the thing which forms the consideration doves in fact 
benefit the promisee or a third party, or is of any sub- 
stantial value to any one. It is enough that something 
is promised, done, forborne or suffered by the party to 
whom the promise is made as consideration for the 
promise made to him.’’ Anson Cont. 63. ‘*In general 
a waiver of any legal right at the request of another 
party is a sufficient consideration for a promise.” 
Pars. Cont. *444. ‘tAny damage or suspension or for- 
bearance of a right will be sufficient to sustain a prom- 
ise.” 2 Kent Com. (12th ed.) *465. Pollock in his work 
on Contracts (p. 166), after citing the definition given 
by the Exchequer Chamber, already quoted, says: 
“The second branch of this judicial description is 
really the most important one. ‘Consideration’ means 
not so much that one party is profiting as that the 
other abandons some legal right in the present, or lim- 
its his legal freedom of action in the future, as an in- 
ducement for the promise of the first.”” Now, apply- 
ing this rule to the facts before us, the promisee used 
tobacco, occasionally drank liquor, and he had a legal 
right to do so. That right he abandoned for a period 
of years upon the strength of the promise of the testator 
that for such forbearance he would give him $5,000. We 
need not speculate on the effort which may have been 
required to give up the use of those stimulants. It is 
sufficient that he restricted his lawful freedom of ac- 
tion within certain prescribed limits upon the faith of 
his uncle’s agreement, and now, having fully per- 
formed the conditions imposed, it is of no moment 
whether such performance actually proved a benefit 
to the promisor, and the court will not inquire into it; 
but, were it a proper subject of inquiry, we see noth- 
ing in this record that would permit a determination 
that the uncle was not benefited in a legal sense. Few 
cases have been found which may be said to be pre- 
cisely in point, but such as have been, support the po- 
sition we have taken. In Shadwell v. Shadwell, 9 C. B. 





— ——<——— 
‘“*My Dear Lancey: I am so glad to hear of your in. 
tended marriage with Ellen Nicholl, and, as I prom. 
ised to assist you at starting, I am happy to tell you 
that I[ will pay you one hundred and fifty pounds 
yearly during my life and until your annual income 
derived from your profession of a chancery barrister 
shall amount to six hundred guineas, of which your 
own admission will be the only evidence that I shall 
receive or require. Your affectionate uncle, Charles 
Shadwell.” It was held that the promise was binding, 
and made upon good consideration. In Lakota v. New. 
ton (an unreported case in the Superior Court of 





Worcester, Mass.) the complaint averred defendant's . 


promise that ‘if you [meaning the plaintiff] will leave 
off drinking for a year I will give you $100,’ plaintiff's 
assent thereto, performance of the condition by him, 
and demanded judgment therefor. Defendant de. 
murred, on the ground, among others, that the plain- 
tiff's declaration did not allege a valid and sufficient 
consideration for the agreement of the defendant. 
The demurrer was overruled. In Talbott v. Stemmons, 
12S. W. Rep. 297 (a Kentucky case, not yet officially 
reported), the step-grandmother of the plaintiff made 
with"him the following agreement: ‘ I do promise and 
bind myself to give my grandson Albert R. Talbott 
$500 at ny death if he will never take another chew of 
tobacco or smoke another cigar during my life, from 
this date up to my death; andif he breaks this pledge 
he is to refund double the amount to his mother.” 
The executor of Mrs. Stemmons demurred to the com- 
plaint on the ground that the agreement was not based 
on a sufficient consideration. The demurrer was sus- 
tained, and an appeal taken therefrom to the Courtof 
Appeals, where the decision of the court below was re- 
versed. In the opinion of the court it is said that “the 
right to use and enjoy the use of tobacco was a right 
that belonged to the plaintiff, and not forbidden by 
law. The abandonment of its use may have saved him 
money or contributed to his health; nevertheless, the 
surrender of that right caused the promise, and, hav- 
ing the right to contract with reference to the subject- 
matter, the abandonment of the use was a sufficient 
consideration to uphold the promise.’’ Abstinence 
from the use of intoxicating liquors was held to furn- 
ish a good consideration for a promissory note in Lin- 
dell v. Rokes, 60 Mo. 249. The cases cited by the de- 
fendant on this question are not in point. In Mallory 
v. Gillett, 21 N. Y. 412; Belknap v. Bender, 75 id. 446, 
and Berry v. Brown, 107 id. 659—the promise was in 
contravention of that provision of the statute of frauds 
which declares void all promises to answer for the 
debts of third persons unless reduced to writing. In 
Beaumont v. Reeve, Shir. Lead. Cas. 7, and Porterfield 
v. Butler, 47 Miss. 165, the question was whether a 
moral obligation furnishes sufficient consideration to 
uphold a subsequent express promise. In Duvoll v. 
Wilson, 9 Barb. 487, and Wilbur v. Wurren, 104 N. Y. 
192, the proposition involved was whether an execu- 
tory covenant against incumbrances in a deed given in 
consideration of natural love and affection could be 
enforced. In Vanderbilt v. Schreyer, 91 N. Y. 392, the 
plaintiff contracted with defendant to build a house, 
agreeing to accept in part payment therefor a specific 
bond and mortgage. Afterward he refused to finish 
his contract unless the defendant would guarantee its 
payment, which Was done. It was held that the guar- 
anty could not be enforced for want of consideration; 
for in building the house the plaintiff only did that 
which he had contracted todo. And in Robinson v. 
Jewett, 116 N. Y. 40, the court simply held that “the 
performance of an act which the party is under a legal 
obligation to perform cannot constitute a considera- 
tion for a new contract.’’ It will be observed that the 
agreement which we have been considering was within 
the condemnation of the statute of frauds, because not 





(N. S.) 159, an uncle wrote to his nephew as follows: 


to be performed within a year, and not in writing. But 
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this defense the promisor could waive, and his letter 
and oral statements subsequent to the date of final per- 
formance on the part of the promisee must be held to 
amount to a waiver. Were it otherwise, the statute 
could not now be invoked in aid of the defendant. It 
does not appear on the face of the complaint that the 
agreement is one prohibited by the statute of frauds, 
and therefore such defense could not be made avail- 
able unless set up in the answer. Porter v. Wormser, 
94 N. Y. 431, 450. This was not done. 

In further consideration of the questions presented, 
then, it must be deemed established for the purposes 
of this appeal that on the 31st day of January, 1875, de- 
fendant’s testator was indebted to William E. Story, 
2d, in the sum of $5,000; and, if this action were 
founded on that contract, it would be barred by the 
statute of limitations, which has been pleaded, but on 
that date the nephew wrote to his uncle as follows: 
“Dear Uncle: I am twenty-one years old to-day, and 
Iam now my own boss; and I believe, according to 
agreement, that there is due me $5,000. I have lived 
up to the contract to the letter in every sense of the 
word.’ A few days later, and on February 6, the un- 
cle replied, and, so far as it is material to this con- 
troversy, the reply is as follows: ‘‘ Dear Nepkew: 
Your letter of the 31st ult. came to hand all right, say- 
ing that you had lived up to the promise made to me 
several years ago. I have no doubt but you have, for 
which you shall have $5,000, as 1 promised you. I had 
the money in the bank the day you was twenty-one 
years old that [intend for you, and you shall have the 
money certain. Now, Willie, [ don’t intend to inter- 
fere with this money in any way until I think you are 
capable of taking care of it, and the sooner that time 
comes the better it will please me. I would hate very 
much to have you start out in some adventure that 
you thought all right, and lose this money in one year. 
* * * This money you have earned much easier 
than I did, besides acquiring good habits at the same 
time; and you are quite welcome to the money. Hope 
you will make good use of it. * * * W. E. Story. 
P. 8. You can consider this money on interest.’’ The 
trial court found as a fact that ‘‘said letter was re- 
ceived by said William E. Story, 2d, who thereafter 
consented that said money should remain with the 
said William E. Story iu accordance with the terms 
and conditions of said letter.’’ And further, “ that 
afterward, on the lst day of March, 1877, with the 
knowledge and consent of his said uncle, he duly sold, 
transferred and assigned all his right, title and inter- 
est in and to said sum of $5,000 to his wife, Libbie H. 
Story, who thereafter duly sold, transferred and as- 
signed the same to the plaintiff in this action.’”” We 
must now consider the effect of the letter and the 
nephew’s assent thereto. Were the relations of the 
parties thereafter that of debtor and creditor simply, 
or that of trustee and cestui que trust? If the former, 
then this action is not maintainable, because barred 
by lapse of time. If the latter, the result must be 
otherwise. No particular expressions are necessary to 
create a trust. Any language clearly showing the set- 
tler’s intention is sufficient if the property and dispo- 
sition of it are definitely stated. Lewin Trusts, 55. A 
person in the legal possession of money or property ac- 
knowledging a trust with the assent of the cestui que 
trust becomes from that time a trustee if the acknowl- 
edgment be founded on a valuable consideration. His 
antecedent relation to the subject, whatever it may 
have been, no longer controls. 2 Story Eq. Jur., § 972. 
If before a declaration of trust a party be a mere 
debtor, a subsequent agreement recognizing the fund 
as already in his hands, and stipulating for its invest- 
ment on the creditor’s account, will have the effect to 
create a trust. Day v. Roth, 18 N. Y. 448. It is essen- 
tial that the letter, interpreted in the light of surround- 
ing circumstances, must show an intention on the part 








of the uncle to become a trustee before he will be held 
to have become such; but in an effort to ascertain the 
construction which should be given to it we arealso to 
observe the rule that the language of the promisor is to 
be interpreted in the sense in which he had reason to 
suppose it was understood by the promisee. White v. 

Hoyt, 73 N. Y. 505, 511. At the time the uncle wrote 
the letter he was indebted to his nephew in the sum of 
$5,000, and payment had been requested. The uncle, 

recognizing the indebtedness, wrote the nephew that 
he would keep the money until he deemed him capa- 

ble of taking care of it. He did not say, ‘‘I will pay 
you at some other time,” or use language that would 

indicate that the relation of debtor and creditor woald 
continue. On the contrary, his language indicated 

that he had set apart the money the nephew had 
“earned,” for him, so that when he should be capable 
of taking care of it he should receive it with interest. 

He said: “I had the money in the bank the day you 
were twenty-one years old that [intend for you, and 
you shall have the money certain.”’ That he had set 
apart the money is further evidenced by the next sen- 
tence: ‘‘Now, Willie, I don’t intend to interfere with 
this money in any way untill think you are capable 
of taking care of it.’ Certainly the uncle must have 
intended that his nephew should understand that the 
promise not “ to interfere with this money” referred 
to the money in the bank, which he declared was not 
only there when the nephew became twenty-one years 
old, but was intended for him. True, he did not use 
the word *‘ trust,” or state that the money was depos- 
ited in the name of William E. Story, 2d, or in his own 
name in trust for him, but the language used must 
have been intended to assure the nephew that his 
money had been set apart for him, to be kept without 
interference until he should be capable of taking care 
of it, forthe uncle said in substance and in effect: 
‘*This money you have earned much easier than I did. 
* * * You are quite welcome to. I had it in the 
bank the day you were twenty-one years old, and don’t 
intend to interfere with it in any way until I think you 
are capable of taking care of it; and the sooner that 
time comes the better it will please me.”” In this dec- 
laration there is not lacking a single element neces- 
sary for the creation of a valid trust, and to that dec- 
laration the nephew assented. The learned judge who 
wrote the opinion of the General Term seems to have 
taken the view that the trust was executed during the 
life-time of defendant’s testator by payment to the 
nephew, but, as it does not appear from the order that 
the judgment was reversed on the facts, we must as- 
sume the facts to be as found by the trial court, and 
those facts support its judgment. The order appealed 
from should be reversed and the judgment of the Spe- 
cial Term affirmed with costs payable out of the estate. 
All concur. 


—_——__——_—_— 


ASSIGNMENT FOR CREDITORS — CHECK — 
EQUITABLE ASSIGNMENT. 


OHIO SUPREME COURT, JAN, 13, 1891. 


COVERT v. RHODES. 


A bank check or draft for a part of the sum due the drawer 
does not, before acceptance by the drawee, constitute an 
equitable assignment of the amount for which itis drawn. 

When, after the drawing of such check or draft, the drawer 
makes an assignment of all his property for the benefit of 
creditors, and notice of the assignment is received by the 
drawee before the check or draft is presented for accept- 
ance or payment, the title to the whole amount standing 
to the credit of the drawer at the time of the assignment 
passes to the assignee for the equal benefit of all the cred- 
itors. The holder of the check or draft is not entitled to 
priority over the other creditors, 
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| a to Circuit Court, Cuyahoga county. 
A. J. Marvin, for plaintiff in error. 
Boynton, Hale & Horr, for defendant in error. 


WiuutaMms, J. The original action was brought in 
the Court of Common Pleas of Cuyahoga county, by 
John A. Covert against J. H. Rhodes as assignee for 
the benefit of creditors of Crumb & Baslington. The 
substantial averments of the petition are that Crumb 
& Baslington, a banking firm in the city of Cleveland, 
on the 22d day of June, 1887, drew their draft on the 
Importers and Traders’ National Bank of New York 
city, for the sum of $1,000, payable to the order of the 
plaintiff. The amount then due them from the drawee 
exceeded that for which the draft was drawn. Through 
successive indorsements, the draft reached the Na- 
tional Bank of Commerce of New York city on the 6th 
day of July, 1887, and was then presented by it for pay- 
ment. In the meantime, on the 24th day of June, 1887, 
Crumb & Baslington made an assignment of all their 
property to the defendant for the benefit of their cred- 
itors. Notice of the assignment having reached the 
Importers and Traders’ Bank prior to the presentation 
of the draft, payment was for that reason refused, and 
the whole amount standing to the credit of Crumb & 
Baslington was afterward paid over to the defendant. 
The plaintiff sought by his action to compel the de- 
fendant to pay him the amount of the draft. A gen- 
eral demurrer to the petition was sustained, and judg- 
ment rendered for the defendant. The affirmance of 
that judgment by the Circuit Court is the matter of 
complaint here. 

Unless the draft, before presentation, constituted an 
equitable assignment of a part of the amount due 
Crumb & Baslington from the bank on which it was 
drawn, equal to the sum it called for, and thus vested 
the title thereto in the plaintiff, it is clear his action 
could not be maintained; for, if the unaccepted draft 
did not so operate, the title to the whole amount 
standing to the credit of Crumb & Baslington, with 
every right which the creditors could have asserted 
against it at the time the assignment was made to the 
defendant, vested, by virtue of the assignment, in the 
assignee, for the equal benefit of all the creditors. 
Blandy v. Benedict, 42 Obio St. 295. The practical ques- 
tion, then, is whether the unaccepted draft for a part 
only of the amount due the drawer gave the payee or 
holder priority over the other creditors of the drawer. 
We are of the opinion that itdid not. Some cases and 
text-writers, we are aware, maintain, with much earn- 
estness, the position taken by the counsel for the plain- 
tiff, that a draft or bank check for part of the amount 
due the drawer is an equitable assigument pro tunto, 
giving the payee or holder an equitable property in the 
fund, which may be pursued as long as it can be cer- 
tainly identified, except into the hands of third per- 
sons who have acquired possession of it for value, and 
without notice. But the great weight of authority is, 
we think, the other way. 

Mr. Pomeroy, in his work on Equity Jurisprudence 
(§ 1284), says that ‘‘an ordinary bill of exchange or 
draft drawn generally, and not upon any particular 
fund, whether accepted or not by the drawee, does not 
operate as an equitable assignment. Its operation is 
not changed even when funds have been placed in the 
drawee’s hands as a means of payment; for the drawee 
may apply these funds to another use, and, although 
this act might violate his duty to the drawer, the payee 
would obtain no interest in or claim upon the specific 
fund. According tothe great preponderance of au- 
thority, a check is in this respect a bill of exchange, 
and does not act as an equitable assignment of a por- 
tion of the drawer’s deposit equal in amount to the 
face of the check.’’ According to the same author, in 
order that the doctrine of equitable assigument may 








apply, there must be a specific fund upon which the 
assignment may operate; and ‘‘the sure criterion ig 
whether the order or direction to the drawee, if as- 
sented to by him, would create an absolute personal 
indebtedness payable by him at all events, or whether 
it creates an obligation only to make payment out of 
the particular designated fund.’’ The obligation of the 
bank to its general depositors is not that of bailee or 
trustee, but that of debtor simply. It does not agree 
to pay checks or bills drawn on it out of any particular 
fund, nor does it retain any particular fund for that 
purpose. As said by Mr. Justice Davis in Bank v. Mil- 
lard, 10 Wall. 152, 155,when deposits are received by the 
bank, “unless there are stipulations to the contrary, 
they belong to the bank, become part of its general 
fund, and can be loaned by it as other money. The 
banker is accountable for the deposits which he re- 
ceives as a debtor, and he agrees to discharge these 
debts by honoring the checks which the depositors 
shall from time to time draw on him. The contract be- 
tween the parties is purely a legal one, and has noth- 
ing in the nature of a trust in it. The authorities are, 
without exception, to that effect. There is little, if 
any, conflict of authority upon the proposition that no 
notice of the drawer’s death before acceptance by the 
bank, its right to pay the bill or check ceases, and its 
indebtedness to the drawer becomes assets of his es- 
tate. The reason, we apprehend, is not because the 
bank is the agent of the drawer for the disbursement 
of a particular fund, and the agency is terminated by 
the death of the principal, but because, before accept- 
ance, the title remains in the drawer, and devolves im- 
mediately on his death upon his personal representa- 
tive by operation of law. The authorities are also 
nearly uniform to the effect that the holder of such 
draft or check cannot maintain an action against the 
drawee without the latter’s acceptance. The reason 
given is that without acceptance there is no privity be- 
tween them. It would seem clear that if, before ac- 
ceptance, the check or draft operated as an equitable 
assignment pro tanto, such action might be maintained; 
for, as has already been seen, an equitable assignment 
transfers the fund, and the refusal of the drawee to 
pay would be a conversion by him of the payee’s prop- 
erty, for which suit might at once be brought. 

The subject has been discussed in all its bearings in 
the various reported cases, and, without extending the 
discussion, our conclusion is that a check or draft for 
a part only of the sum due the drawer does not, before 
acceptance, constitute an equitable assignment of the 
amount for which itis drawn; and where, after it is 
drawn, the drawer makes an assignment of all his 
property for the benefit of creditors, notice of which is 
received by the drawee before acceptance, the prop- 
erty in the whole amount then remaining to the credit 
of the drawer passes to the assignee, for the equal 
benefit of all the creditors, and the holder of the check 
or draft has no priority over the other creditors. We 
concur with Mr. Justice Miller in his opinion in the 
case of Bank v. Schuler, 120 U.S. 515, 516, that ** it is 
not easy to see any valid reason why the assignment 
of an insolvent debtor for the equal benefit of all his 
creditors, and all his property, does not confer on those 
creditors an equity equal to that of the holder of an 
unpaid check upon his bankers. The holder of this 
check comes into the distribution of the funds in the 
hands of the assignee for his share of those funds with 
other creditors. The mere fact that he had received a 
check a few days before the making of the assignment, 
on the bank, which had not been presented until after 
the general assignment was made and notified to the 
bank, does not seem, in and of itself, to give any such 
superiority of right. The assignment was complete 





and perfect, and vested in the assignee the right to all 
the property of the assignor immediately upon its ex- 
ecution and delivery, with due formalities, to the as- 
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signee, aud the check of this assignee * * * could 
have been paid by the bank with safety, if first pre- 
sented. The check given by the same assignor a few 
days before was ouly an acknowledgment of a debt by 
that assignor, and became no valid claim upon the 
fund against which it was drawn until the holder of 
those funds was notified of its existence. This, we 
think, is the fair result of the authorities on that sub- 
ject.” Among the many cases which sustain this view, 
the following are directly in point: Grammel v. Car- 
mer, 55 Mich. 201; Dickenson v. Coates, 79 Mo. 250; 
Bullard v. Randall, 1 Gray, 605; Attorney-General v. 
Insurance Co., 71 N. Y. 325; Kimball v. Donald, 20 Mo. 
577; Loyd v. McCaffrey, 46 Penn. St. 410; Chapman v. 
White, 6 N. Y. 412; Dykers v. Bank, 11 Paige, 612; 
Hopkinson v. Forster, L. R., 19 Eq. 74; Moses v. Bank, 
34 Md. 574. 

While however we regard it as well settled that a 
draft or check for a part only of the drawer's deposit, 
or sum due him, does not operate as an equitable as- 
signment, a different rule seems to obtain where an 
order, draft or check is drawn for the whole amount of 
the deposit or the exact sum due. There may be, in 
such case, it is said, a sufficient designation of the spe- 
cific fund to be transferred, to constitute an equitable 
assignment. This distinction is made by many well- 
considered cases, among them Moore v. Davis, 5? Mich. 
251; Bank v. Railway Co., 52 Iowa, 378-384; Mande- 
ville v. Welch, 5 Wheat. 277; Kingman v. Perkins, 105 
Mass. 111; Mucomber v. Doane, 2 Allen, 541; Robbins 
v. Bacon, 3 Me. 346; Gibson v. Cooke, 20 Pick. 15-17. 
In the opinion of the court in Moore v. Davis, supra, 
Cooley, C. J., discussing the distinction between the 
two classes of cases, suys: ‘‘In the recent case of 
Grammel v. Carmer, 55 Mich. 201, the question whether 
a draft was an assignment of the fund in the drawee’s 
hands, to the extent of the sum drawn for, was con- 
sidered and decided in the negative. That however 
was the case of a banker’s draft, and it was not drawn 
for the whole fund in the drawee’shands. Many cases 
were cited in the opinion filed in that case, and the 
following, not then cited, are to the same effect: Shand 
v. DuBuisson, L. R., 18 Eq. 283; Lewis v. Bank, 30 
Minn. 134; Jones v. Wood, etc., Co., 13 Nev. 359; 
Rosenthal v. Bunk, 17 Blatchf. 318; Dolson v. Brown, 
13 La. Ann. 551; Sands v. Matthews, 27 Ala. 399. But 
this case differs from Grammel v. Carmer, in the fact 
that the draft now in question was drawn for the ex- 
act amount of a sum claimed to be due from the 
drawees to the drawer for a bill. of merchandise, and 
that the account wus attached to the draft, evidently 
for the purpose of being sent forward with it. When 
thus sent forward, it would explain to the drawees the 
account on which it was drawn; but it must also have 
been understood to serve a further purpose, namely, 
to be evidence in the hands of the drawees that the ac- 
count was paid when the draft was taken up by them. 
There could be no sufficient reason for attaching it at 
all, unless it was understood that payment of the draft 
would be payment of the account as well. By thegen- 
eral commercial law, as was said in Grammel v. Car- 
mer, the purchaser of a draft is supposed to take it in 
reliance upon the responsibility of the drawer, and he 
has no other reliance until it is accepted. This is the 
general rule. Butif the draft is for the whole amount 
of a fund, the draft may, in connection with other cir- 
cumstances, tend to show an intent that it should ope- 
rate an assignment.” Gardner v. Bank, 39 Ohio St. 600, 
belongs to this latter class of causes. There the draft 
was for the exact amount due the drawer; and in the 
opinion, Johnson, C. J., carefully distinguishes the 
case from those in which the draft was drawn for a 
part only of the amount owing by the drawee. The 
judgment of the Circuit Court is in accordance with 
the views we have expressed, and is accordingly 
affirmed. 





NUISANCE—NOISE OF MANUFACTORY—IN- 
JUNCTION. 
WEST VIRGINIA SUPREME COURT OF APPEALS, 
MARCH 7, 1891. 


PoweE.u v. BentLtey & GERWIG FURNITURE Co. 


The noise of a factory, which materially interferes with and 
impairs the ordinary physical comfort of human exist- 
ence, may be treated as a nuisance. But the standard as 
to the effect must be the man of normal nervous sensibil- 
ity and ordinary mode of living. 

But such cases depend in a peculiar degree upon their own 
facts and surrounding circumstances; so that courts of 
equity should proceed with great caution in abating or 
restraining such factory by injunction, and not enjoin 
unless the fact of nuisance is made in some way to ap- 
pear clearly beyond all ground of fair questioning. 


A PPEAL and supersedeas from Circuit Court, Wood 
county. 


Zan Winkle & Ambler and J. A. Hutchinson, for ap- 
pellants. 


Okey Johnson, for appellee. 


Hout, J. In the year '1888, Barna Powell, plaintiff 
below, brought his bill in the Circuit Court of Wood 
county against Bentley & Gerwig Furniture Company, 
a partnership, defendants below and appellants, to per- 
petually enjoin and restrain said company from the 
use of their furniture factory as a nuisance to plaintiff 
in the useand enjoyment of his lot and dwelling-house 
thereon. Defendants filed a demurrer, which was 
overruled; then answered, to which plaintiff replied 
generally. The depositions of thirty-eight witnesses 
were taken to be read on behalf of the plaintiff, and of 
twenty-seven witnesses to be read on behalf of de- 
fendants. On the 12th of Auguat, 1890, the cause came 
on to be heard, when the Circuit Court pronounced a 
final decree, by which defendants were perpetually 
enjoined and restrained from so operating their fur- 
niture factory, machines, engines, etc., as to produce 
loud, disagreeable, annoying and injurious noises, in- 
terfering with the ordinary use, physical comfort and 
enjoyment by plaintiff, his family and other occupants 
of his house, lot and premises; from which decree de- 
fendants have appealed. The proof shows that on 6th 
June, 1889, plaintiff brought against defendants an ac- 
tion of trespass on the case for damages for the nui- 
sance asked to be enjoined, which action at law was 
pending in the same court, on the law side, when the 
decree complained of was pronounced. 

History of common-law nuisance: The common- 
law doctrine of nuisance is as old as the common law 
itself. Our oldest law-writers treat of the subject. See 
citations from Glauvill and Bracton in Bigelow Lead. 
Cas. Torts, 462. 

Its foundation: It is founded on what we call the 
absolute rights of liberty and property. Each man has 
the right to that which he has made his own, and with. 
out control or diminution, save by the laws of the 
land. If each has it, all have it; so that it follows from 
this that each one must so use his property and rights 
as not to injure those of others. Each has his right 
for himself, and owes a corresponding duty to the 
other. 

Definition: Some definitions are too broad to be 
useful; some too narrow to betrue. The violation of 
this duty is the best general description of a nui- 
sance. 

Common nuisance: A common nuisance affects the 
people at large, and is an offense against the State, but 
an action may be brought in his own name by any one 
who suffers damage peculiar in kind or degree beyond 
what is common to him and to others. 
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Private nuisance: A private nuisance affects one or 
more as private citizens, and not as a part of the pub- 
lio, and is ground for a civil suit only. 

Subject-matter: Generally it affects the use or en- 
joyment of real property, and as we see by the old 
definitions, was confined to this; but modern law takes 
awider range. It is closely related to the law of ser- 
vitudes. 

Statute law: Our statute law upon the subject re- 
lates to public nuisances, such as dams obstructing or- 
dinary navigation or the passage of fish, etc. (chap. 44, 
p. 350, Code W. Va.); sale of intoxicating liquors (§ 18, 
chap. 32, p. 237, id.); power of county court to abate 
nuisances (§ 25, chap. 39, p. 285, id.}; power of cities, 
towns and villages to abate (§ 28, chap. 47, p. 415, id.); 
power of justices of the peace. § 20c, chap. 150, p. 916, 
id. Virginia and West Virginia cases on the subject. 
Our own cases on the subject are very few. In Wing- 
field v. Crenshaw, 4 Hen. & M. 474 (Chancellor Taylor), 
it was held that a court of equity ought not to inter- 
pose in the case of a nuisance, except where the law 
would not afford an immediate nor an adéquate remedy 
until irreparable injury might be done. In {Miller v. 
Trueheart, 4 Leigh, 569, plaintiff had secured judgment 
at law against owner of mill-dam which had been 
washed away, and which he was about torebuild. It 
was held that the injunction should be granted, unless 
it appeared from the verdict of a jury, on an issue for 
that purpose, that the proposed expedient (to avoid 
the nuisance) would be effectual. Amick v. Tharp, 13 
Gratt. 564, relates to flooding back-water. In Snyder 
v. Cabell, 29 W. Va. 48, a skating-rink was restrained 
as anuisance. This case is much relied on by plain- 
tiff. Medford v. Levy, 31 W. Va. 649, holds that an- 
noyances that in themselves would not amount to a 
private nuisance may become nuisances when done 
wantonly and maliciously, and I suppose the natural 
and ordinary use of property in so negligent a manner 
as to cause unnecessary harm and annoyance, not be- 
ing reasonable, would be deemed a nuisance. 

The old common-law remedies by action. These 
were two: (1) Quod permittat prosternere. This was 
in the nature of a writ of right, and therefore subject 
to great delays. It commanded the defendant to per- 
mit the plaintiff to abate the nuisance, or show cause 
against the same; and plaintiff could have judgment 
to abate the nuisance and for damages against the de- 
fendant. (2) An assize of nuisance, in which the sherift 
was commanded to summou a jury to view the prem- 
ises, and if they found for the plaintiff he had judg- 
ment to have the nuisance abated, and for damages. It 
is to be noticed that the jury were to view the prem- 
ises. Both had long been out of use in Blackstone’s 
day; with us they were never in use, so far as I know. 
The assize of nuisance lay only against the wrong-doer 
himself, but not against the alienee of the tenement 
wherein the nuisance was situated. This was the im- 
mediate reason for making that equitable provision in 
St. Westm. 2; 13 Edw. I, chap. 24. This was in the 
year 1285 (3 Bl. Com., pp. 216, 222), and has been the 
occasion of our modern changes in common-law plead- 
ing. We see that in the assize of nuisance the jury 
were to view the premises; this may be done now in 
the case at law, at the request of either party. § 30, 
chap. 116, p. 760, Code W. Va. 

Modern remedies. The right to abate: This is 
treated of by Bracton, who wrote six hundred and 
twenty-eight years ago, and the remedy survives to 
the present time; but a party should not be advised to 
take the law into his own hands except in a case of 
great urgency, for he does so at his own risk, and a 
great hazard, should he be in the wrong, or go too far. 

Things to be considered in determining what is a 
nuisance: Every man, as we have seen, has the ex- 
clusive dominion and the right to the full and excla- 
sive enjoyment of his own property, to do with it as 





he pleases. His neighbor has the same right over his 
own property. Hence it follows, as the duty of each 
to so use his own as uot to injure that of the other, 
each one’s duty qualifies his own right, and creates a 
corresponding right in the other. 

Harm without legal injury: But this duty must be 
taken with qualifications, for in the nature of things 
and of society, it is not reasonable that every annoy- 
ance should constitute an injury such as the law will 
remedy or prevent. Oue may therefore make a rea- 
sonable use of his right, though it may create some an- 
noyance or inconvenience to his neighbor. But even 
in such case, an annoyance lawful in itself may be- 
come unlawful when done maliciously. 

Useful or necessary trades: So also public policy 
and general convenience require that on this head 
something more shall be conceded to useful and bene- 
ficial work than to useless and idle amusements, but 
where this line of difference is to be drawn can only 
be determined by the facts of each particular case. 

Homes and factories: According to our settled no- 
tions and habits, there are convenient places—oue for 
the home, one for the factury; but as often happens, 
the two must be so near each other as to cause some 
inconvenience. The law cannot take notice of such 
inconvenience, if slight or reasonable, all things con- 
sidered, but applies the common-sense doctrine that 
the parties must give and take, live and let live; for 
here extreme rights are not enforceable rights—at any 
rate, not by injunction. See Bish. Non-Cont. Law, 
§ 418, and cases cited. 

Convenient place: But the term ‘‘ convenient place ” 
does not mean the one best for the profit and conven- 
ience of the owner of the offensive factory, but the one 
where it shall cause no actionable injury to others. 
One nuisance does not justify another; still it may be 
taken as one of the surrounding circumstances to be 
considered in determining whether or not the othor be 
a nuisance. 

Idiosyncracies of the person annoyed: In fixing the 
standard by which to measure what shall be deemed 
a nuisance in the given case, the nature of the man of- 
feuded as wellas the nature of the thing offending, 
must be considered. Daniel Boone, Kentucky’s famous 
pioneer, represented the county of Kanawha in the 
Virginia Legislature about one hundred years ago, 
and soon after left the county, in part, it is said, be- 
cause the throng of incomers had become annoying. 
Some families, it is said, think of re-establishing their 
old homes on lower Broadway. Leaving these mat- 
ters for local history, past and to come, to look after, 
we know that our people, in asteadily increasing ratio, 
are crowding into tbe centers of population, seeking 
the conveniences, comforts and amenities of town life, 
notwithstanding its noise and bustle and other annoy- 
ances. For such standard it will not do to take the 
man who, by reason of his sensitive nature, inborn or 
acquired, or by reason of his habits or mode of living 
is supersensitive to the annoyance complained of; nor 
on the other hand are we to take one who, by nature 
or habit, is abnormally insensible to such things. The 
idiosyncracies or peculiar habits or modes of living of 
neither class furnish the proper test; and this, not be- 
cause the over-sensitive man or man of ill-health has 
less right, but because it is impossible in practice for 
the law to extend to him exceptional immunity or pro- 
tection. Therefore we must take as our standard the 
normal man; the one of ordinary sensibility; of ordi- 
nary habits of living; the plain, well-to-do people, who 
make up the great mass of our busy world. If this 
should lead to hardship in particular cases, such as 
sickness, practical convenience makes it impossible to 
have any other criterion. In such cases we must ap- 
peal to the humanity and good will of our neighbor, 
rather than to any supposed enforceable right of our 
own. 
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So far the subject has been discussed on grounds 
common to a suit at law for damages, and a suit in 
equity to forbid, abate or restrain. But these remedies 
differ not less in the mode of relief than in effective- 
ness and in other important particulars. In the suit 
at law for damages, if the case is made out, dam- 
ages, according to the injury proven, are awarded 
as matter of right, and not of discretion. But often 
this is only a half-way remedy, leading sometimes to 
endless litigation and to irreparable mischief. So that 
the remedy by injunction is sometimes the only one 
at all effective or complete, forbidding, preventing, 
stopping, abating the nuisance, exercising such re- 
straint, and no more, as the exigencies of the particu- 
lar case demand. And now, since the power of man 
over the elements and forces of nature have become 
and are becoming so great and so far reaching, this 
remedy grows in frequency and indispensability. Yet 
by reason in part of its very completeness and effect- 
iveness, it is exercised, especially in cases like this, 
with great caution, and only after the fact of nuisance 
has been put beyond all ground for fair questioning. 
For although a court of equity in such cases follows 
precedent, and goes by rule, us far as it can, yet it fol- 
lows its own rules—and among them is the one that to 
abate or restrain in case of nuisance is not a matter of 
strict right, but of orderly and reasonable discretion, 
according to the right of the particular case—and hence 
will refuse relief, and send the party to a court of law, 
when damages would be a fairer approximation to 
common justice, because to silence a useful and costly 
factory is often a matter of serious moment to the 
State and tuwn, as wellasto the owner. The matter 
here complained of as a nuisance is the noise of a fur- 
niture factory at the corner of Sixth and Ann streets, 
causing personal annoyance to plaintiffand his family 
at his home opposite, across Ann street, eighty feet 
from the factory, and thus indirectly impairing the 
value of his property. In such cases the question is, in 
its very nature, oue of degree, and the evidence by 
which to determine it is matter of opinion, based on 
experience and observation of the thing itself. The 
rule to guide us in such cases is that the noise must be 
such as materially to interfere with and impair the or- 
dinary comfort of existence on the part of ordinary 
people. Snyder v. Cabell, 29 W. Va. 48; Baltimore & 
P. R. Co. v. Fifth Baptist Church, 108 U. 8. 317. See 
also Smelting Co. v. Tipping, 11 H. L. Cas. 642; Walter 
v. Selfe, 4 De Gex & 8S. 315; Crump v. Lambert, L. R., 
3 Eq. 409; Gaunt v. Fynney, L. R., 8 Ch. 8, and the re- 
cent cases, Bohan v. Gas-Light Co. (N. Y.), 25 N. E. 
Rep. 246; and on public nuisance, People v. Lead- 
Works (Mich.), 46 N. W. Rep. 735; Wiley v. Elwood 
(Il.), 25 N. BE. Rep. 570; and notes in 9 Lawy. Rep. 
Ann., Jan. 13, 1891, p. 711 (Bohan v. Gas-Light Co.). 

Facts of the case: Six hundred pages of this record 
are taken up with the testimony of sixty-five wit- 
nesses—thirty-eight for plaintiff, twenty-seven for de- 
fendants—on the question of nuisance or no nuisance, 
with about three thousand four hundred questions 
asked and answered. It is unusual to observe or to fix 
some limit in the number of witnesses to be examined 
on such questions. In the view we take of this case it 
would answer no useful purpose to go into the evidence 
in detail. We can best express our view by compar- 
ing the facts of this case with the facts in the case of 
Snyder v. Cabell, 29 W. Va. 48, as that case is relied on 
and made the subject of extended comment by both 
sides. In that case the thing complained of as a nui- 
sance wasin the main noise, as it is here. There it 
was the noise of a skating rink, an unnecessary amuse- 
ment; here the noise of a furniture factory, a trade of 
public utility, as well as of private benefit, costing 
more than $30,000, and employing more than sixty 
people. That was located in a part of the town there- 
tofore devoted for the most part to residences; here 





it was on a street occupied overhead by the approach 
of the Baltimore and Ohio railway to its bridge across 
the Ohio at Parkersburg, devoted to the noises of run- 
ning trains, already paid for to be used for that pur- 
pose, and for that reason not generally highly valued 
asa place for homes. The factory was well equipped 
and well conducted, with as little of the noise and hum 
of machinery as could be had in such a work; the noise 
stopping at six in the evening and not starting again 
until seven in the morning. In the rink the noise dis- 
turbed rest and sleep, continuing far into the night. 
The three families complaining of the noise of the rink, 
we may infer, were people of normal nervous sensibil- 
ity to noise. Here the plaintiff and his principal wit- 
nesses, living near the factory, seem to be, by reason 
of ill-health or by nature, rather supersensitive to such 
things. On the question of nuisance, the evidence is 
conflicting; at any rate the plaintiff does not put bis 
case high and dry, above all ground of fair questioning. 
There is enough perbaps for the chancellor to have di- 
rected anissue. But this issue the plaintiff by his suit 
at law has already brought on and made up. Under 
such a conflict of evidence, the suit of law should have 
been tried first. The finding on such a question of 
fact of twelve good and lawful men, who, if deemed 
proper, may see and hear the thing for .nemselves, is 
still greatly relied on by the court. By such course we 
would avoid the possibility or likelihocd of the awk- 
ward predicament that now confronts us, of a court of 
equity having silenced as a nuisance a factory of great 
cost and of general utility, which the jury in the suit 
at law should afterward find to be, all things consid- 
ered, no nuisance at all. Besides if the jury should 
find it to be a nuisance by giving substantial damages, 
the chancellor would then have safer ground for his 
decree. 

The decrees of 12th and 14th August, 1890, must 
therefore be reversed and the cause remanded; the 
further hearing to abide the determination of the issue 
of nuisance or no nuisance in the suit at law, or to be 
demurred to by plaintiff, according as he may be ad- 
vised. 


Lucas, P., and ENGLISH and BRANNON, JJ., concur. 


—-- + -—— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

TRADE-MARKS—COMPETITION—FRAUD — INFRINGE- 
MENT.— Complainants sold a medicine called ‘* Brown’s 
Iron Bitters,’ compounded by one Brown, and de- 
fendants subsequently began to sell a medicine called 
* Brown's Iron Tonic,”’ prepared under a different 
formula by another Brown, who in good faith gave it 
his name. The bottles, wrappers aud labels of defend- 
ants bore no resemblance to those of the complainant, 
and the medicine itself was distinguished from that 
manufactured by complainant in circulars issued by 
defendant. Held, that as there was no infringement 
of trade-mark, nor any evidence of fraud or intent to 
deceive the public, there is no ground for equitable re- 
lief. The general proposition is well established that 
words which are merely descriptive of the character, 
qualities or composition of an article, or of the place 
where it is manufactured or produced, cannot be 
monopolized as a trade-mark (Canal Co. v. Clark, 13 
Wall. 311; Manufacturing Co. v. Trainer, 101 U. 8. 51; 
Caswell v. Davis, 58 N. Y. 231; Thomson v. Win- 
chester, 19 Pick. 214; Raggett v. Findlater, L. R., 17 
Eq. 29); and we think the words “Iron Bitters” are 
so far indicative of the ingredients, characteristics 
and purposes of the plaintiff's preparation as to fall 
within the scope of these decisions. It is hardly neces- 
sary to say that an ordinary surname cannot be appro- 














436 THE ALBANY LAW JOURNAL. 











priated as a trade-mark by any one person as against 
others of the same name, who are using it for a legiti- 
mate purpose; although cases are not wanting of in- 
junctions issued to restrain the use even of one’s own 
name where a fraud upon another is manifestly in- 
tended, or where he has assigned or parted with his 
right to use it. McLean v. Fleming, 96 U. S. 245; 
Goodyear Co. v. Goodyear Rubber Co., 128 id. 598; 
Cement Co. v. Le Page, 147 Mass. 206; Hoxie v. Chaney, 
143 id. 592. The distinction between the lawful and 
the unlawful use of one’s own name is illustrated in 
the case of Croft v. Day, 7 Beav. 84, in which the suc- 
cessor of Day and Martin, originators of the famous 
blacking, filed a bill to enjoin the defendant Day, a 
nephew of the elder Day, who had commenced busi- 
ness as a blacking maker, and was using a label of the 
same color and size, with the letters arranged precisely 
the same, and with the same name, “ Day and Mar- 
tin,” on the boxes. The defendant was enjoined, the 
court placing its decision, not upon any peculiar or 
exclusive right that the plaintiff had to use the name 
of Day and Martin, but upon the fact of the defendant 
using the names with certain circumstances, and in a 
manner calculated to mislead the public. The princi- 
ple of this case was approved by this court in the case 
of McLean v. Fleming, 96 U. S. 245, in which a person 
was enjoined from using his own name in connection 
with certain pills, upon the ground that they were put 
up in such form that purchasers exercising ordinary 
caution were likely to be misled into buying the arti- 
cle as that of the plaintiff. These cases obviously apply 
only where the defendant adds to his own name imita- 
tions of the plaintiff's labels, boxes or packages, and 
thereby induces the public to believe that his goods 
are those of the plaintiff. A man’s name is his own 
property, and he has the same right to its use and en- 
joyment as he has to that of any other species of prop- 
erty. If such use be a reasonable, honest and fair ex- 
ercise of such right, he is no more liable for the inci- 
dental damage he may do a rival in trade than he 
would be for injury to his neighbor’s property by the 
smoke issuing from his chimney, or for the fall of 
his neighbor's house by reason of necessary excava- 
tions upon his own land. These and similar instances 
are cases of damnum absque injuria. In the present 
case, if the words are not in themselves a trade-mark, 
they are not made a monopoly by the addition of the 
pwoprietor’s name, provided, of course, the defendant 
be legally entitled to make use of the same name as 
connected with his preparations. The law does not 
visit with its reprobation a fair competition in trade; 
its tendency is rather to discourage monopolies, except 
where protected by statute, and to build up new en- 
terprises from which the public is likely to derive a 
benefit. If one person can by superior energy, by more 
extensive advertising, by selling a better or more at- 
tractive article, outbid another in popular favor, he 
has a perfect right to do so; nor is this right impaired 
by an open declaration of his intention to compete 
with the other in the market. In this case, the 
usual indicia of fraud are lacking. It is claimed 
however that even conceding Brown’s right to use his 
owr name as connected with the manufacture of the 
iron tonic, he could not transfer such right toa person 
of different name. In the case of Kidd v. Johnson, 
100 U. 8. 617, it was held that the owner of a trade- 
mark which is affixed to articles manufactured at his 
establishment may, in selling the latter, lawfully trans- 
fer to the purchaser the right to use the trade-mark. 
So in Menendez v. Holt, 128 U. 8. 514, it was held that 
when a partner retires from a firm, assenting to or ac- 
quiescing in the retention by the other partners of the 
old place of business, and the future conduct of the 
business by them under the old name, the good-will 
remains with the latter as of course, and that under 
such circumstances the right to use a trade-mark 





passes to the remaining partners as a part of such good- 
will. There are a few cases indicating that the mere 
right to use a name is not assignable, notably Chad. 
wick v. Covell, 151 Mass. 190, but none that it may not 
be assigned to an outgoing partner or to a successor in 
business as an incident to its good will. Ainsworth v. 
Walmsley, L. R., 1 Eq. 518; Derringer v. Plate, 29 Cal. 
292. April 6, 1891. Brown Chemical Co. v. Meyer. 
Opinion by Brown, J. 


—_>__— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ASSESSMENTS — PROPERTY SUBJECT TO — NOTICE — 
CONSTITUTIONAL LAW.—(1) Under the charter of 
Amsterdam (§ 90) relating to the extension of streets, 
aud providing that the commissioners “ shall assess 
and apportion the damages, if any, of such improve. 
ments on the real estate benefited thereby,” they are 
not limited tolands bordering on the extended streets, 
but may assess all lands benefited by the improvement 
wherever situated. (2) Though this section fails to 
require notice to those assessed for benefits of the pro- 
posed improvement, or of the assessment of its cost, 
the provision for notice, after such assessment, to all 
persons interested, that the commissioners’ report has 
been filed in the office of the clerk, where objectious 
may be filed, and that the Supreme Court will be asked 
to confirm it, is sufficient, and the section is constitu- 
tional. April 14, 1891. Jn re City of Amsterdam. Opin- 
ion by Finch, J. Order reversed. 


ASSIGNMENT FOR CREDITORS—FRAUD.—(1) Payment 
by the assignee to a preferred creditor, as directed in 
the assignment, vests title in such creditor to the 
money so paid, though the assignment is, in an action 
afterward begun, declared fraudulent as to creditors, 
where such preferred creditor has not participated in 
the fraud. (2) The fact that such preferred creditor, 
after the assignment, procured judgment by confes- 
sion on his claim, issued execution, and directed the 
sheriff to levy on the assigned property, that he knew 
that the assignor intended to defraud his creditors, 
aud that when payment was made to him by the as- 
signee he kuew that an action brought by a third party 
was pending to declare the assignment void, do not 
render him a participant in the fraud. Second Divis- 
ion, April 14, 1891. Knower v. Central National Bank. 
First National Bank v. Same. Opinion by Bradley, J. 
Judgment affirmed. 


CONSTITUTIONAL LAW—TAX DEEDS—VALIDITY—NO- 
TICE OF SALE — TO WHOM NECESSARY.— (1) Laws of 
1883, chapter 114, concerning the settlement and col- 
lection of arrearages of unpaid taxes in the city of 
Brooklyn, directs the board of assessors to publish a 
general notice requiring the owners of land affected 
by such arrearages to present their objections to the 
board within ninety days, provides for the hearing of 
such objections, and declares that the determination 
of the bourd, as to the amount to be charged on each 
parcel of land, shall be conclusive. Held, that said act 
was not unconstitutional, as failing to provide for any 
apportionment of the taxes, or for sufficient notice to 
the property-owners. Following Lamb v. Connolly, 
122 N. Y. 531, and Terrel v. Wheeler, 123 id. 76. (2) 
Under section 4, providing that the purchaser of lands 
at a tax-sale must give proof of the service of notice of 
such sale upon the owner and mortgagee of said lands 
before he can receive his deed, the bare fact of the ex- 
istence of a mortgage recorded forty-eight years before 
the sale is insufficient to require proof of the service 
of notice upon the mortgagee. (3) The statute of lim- 
itations begins to run against a mortgage payable on 
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demand from the date thereof. Second Division, April 
28,1891. Martin v. Stoddard. Opinion by Parker, J. 
Judgment affirmed. 


CoNTRACT—BREACH—ACTION—DAMAGES—PENALTY. 
—In an action for the price of labor done and mate- 
rials furnished under a contract, where it is found that 
defendant should be relieved from the obligation of 
the contract because plaintiff failed to complete the 
work, it is error to allow defendant the stipulated 
daily penalty for’ delay, from the time of plaintiff’s 
abandonment of the contract until defendant had the 
work finished. Second Division, April 14, 1891. Len- 
non v. Smith. Opinion by Bradley, J. judgment re- 
versed. 


CRIMINAL LAW—RAPE—EVIDENCE — RESISTANCE.— 
The evidence showed that defendant wasastrong man 
of mature years, engaged in conducting an intelligence 
office; that the prosecutrix wasa girl, only a little over 
sixteen, who went to his office to obtain employment; 


“that defendant suddenly assaulted her while they 


were alone together in his office; that she struggled to 
get away from the defendant, and continually re- 
quested him to release her, and that she did not cry 
out because she was too frightened to do so. Held, 
that the jury were justified in finding that she resisted 
to the extent of her ability. April 14, 1891. People v. 
Connor. Opinion by Ruger, C. J. Judgment af- 
firmed. 





EVIDENCE—PAROL TO VARY WRITING. NEGOTIABLE 
INSTRUMENT—PLEADING AND PROOF—VARIANCE.—(1) 
Where a certificate of deposit contains no stipulation 
as to interest, parol evidence is not admissible to prove 
that when it issued the certificate the bank agreed 
that it should bear interest. (2) In an action to recover 
money deposited with defendant bank, it appeared 
that a certificate of deposit was issued payable to 
plaintiff ‘‘on return of this certificate.” The complaint 
did not set up the certificate, but the answer did, and 
alleged that plaintiff was not the owner nor in posses- 
sion of the certificate, but that before the commence- 
ment of the action he had transferred it to one R., 
since deceased, whose executor demanded payment 
thereon. On trial the certificate was produced in evi- 
dence, and was not indorsed by plaintiff. Held, that 
defendant could not prove that the money, when de- 
posited, was the money of R. Second Division, April 
14,1891. Read v. Bank of Attica. Opinion by Parker, 
J. Judgment affirmed. 


EXECUTORS—MISAPPLICATION OF FUNDS—FRAUD— 
RES ADJUDICATA.—(1) A complaint alleged that R., by 
his will, gave half his property to his widow, and that 
she assigned her interest in the estate to plaintiff, but 
did not state what property was embraced in the as- 
signment, nor what estate the assignor had at its date, 
not even what property R. had at his death. It further 
alleged that J., the father of R., left his estate to his 


- sons; that defendants were the executors of his will; 


that the acting executor obtained his discharge with- 
out having collected R.’s share in his father’s estate; 
that plaintiff’s assignor then took out letters of admin- 
istration on R.’s estate, and proceedings foran account 
were had before the surrogate against the executors of 
J., in which plaintiff's claim could have been enforced. 
The complaint then alleges that plaintif€ was turned 
out of the Surrogate’s Court, and the proceedings dis- 
missed, against his protest, by reason of a release and 
settlement fraudulently and collusively entered into 
between his assignor and the executors of J. This suitis 
to set aside the release on the ground of fraud, and re- 
instate the proceedings for an accounting by the 
executors of J. Held, that the complaint was suffi- 
cient to present a case for the relief prayed. Equity 
Will not interfere to set aside proceedings iu an action 





in another court upon charges of fraud, which could 
have been tried and decided in that action, or where 
relief is open in the action to the complaining party 
by motion, appeal or otherwise. Foster v. Wood, 6 
Johns. Ch. 86; Smith v. Nelson, 62 N. Y. 386; Stillwell 
v. Carpenter, 59 id. 414; Ross v. Wood, 70 id. 8-10; 
Hunt v. Hunt, 72 id. 227. (2) The fact that plaintiff 
knew of the alleged fraud when he was a party to the 
proceedings before the surrogate cannot bar his right 
to sue in another court to set the release aside, since 
the surrogate was without power to pass on the ques- 
tion of fraud. The Surrogate’s Court possesses such 
jurisdiction only as is expressly conferred by statute, 
or necessarily implied from the powers conferred, and 
does not include the power to annul or set aside a re- 
lease, made between parties interested in an estate 
and the executors, on the ground of frand. In order 
to obtain such relief, resort must be had to a court 
possessing general equity powers and jurisdiction. 
Stillwell v. Carpenter, 59 N. Y. 414; Bevan v. Cooper, 
72 id. 317; In re Wagner’s Estate, 119 id. 28. April 14, 
1891. Sanders v. Soutter. Opinion by O’Brien, J. Judg- 
ment reversed. 


FRAUD—RESULTING TRUST — ACTION TO SET ASIDE 
DEED.—(1) Where one who has through fraud and un- 
due influence obtained a deed of land to himself con- 
veys the land to an innocent purchaser, he becomes 
liable to his grantor for the value of the land as a 
trustee ex maleficio. (2) Where in a suit to set aside a 
deed on the ground of fraud, the court finds that the 
defendant procured the deed by fraud, but that he has 
conveyed the land to an innocent purchaser, personal 
judgment may be rendered against him for the value 
of the land, under the prayer for general relief. 
Murtha v. Curley, supra; Van Rensselaer v. Van Rens- 
selaer, 113 N. Y. 208, 214; Bell v. Merrifield, 109 id. 
202, 207. April 14, 1891. Valintine v. Richardt. Opiu- 
ion by O’Brien, J. Judgment affirmed. ° 


INDIANS—CONVEYANCE—RATIFICATION BY SENATE 
--PAYMENT OF CONSIDERATION—LIMITATIONS.—(1) A 
treaty and conveyance of Jands in New York, made 
by and with the Seneca tribe of Indians, in the pres- 
ence and with the approval of commissioners, both of 
Massachusetts and of the United States, as required 
by the act of Congress of March 30, 1802, and in ac- 
cordance with the provisions of a treaty made before 
the adoption of the Federal Constitution by New York 
and Massachusetts, the original claimants of the tract, 
and conveying to those having a pre-emptive right se- 
cured by that treaty, which treaty has been ratified by 
the United States after the adoption of the Constitu- 
tion, is valid and effectual to pass title, even though 
not formally ratified by the Senate of the United 
States, where such conveyance has been followed by 
a surrender and abandonment of the land by the In- 
dians for about sixty years, and by an act of Congress 
providing for the protection of the fund derived from 
the sale. (2) The treaty reciting payment, and no 
question having been raised by the grantors as to full 
payment being made, in the absence of proof it cannot 
be objected, after so many years that the full price 
has not been paid. (3) The right of the Seneca Indian 
Nation to sue being dependent upon the act of New 
York of 1845, chapter 150, providing that actions 
thereby authorized are to be brought and maintained 
“in the same time” as if brought by citizens of the 
State, it cannot invoke the special remedy given by 
the statute without being bound by the conditions 
limiting the time within which to commence a statu- 
tory action. April 14, 1891. Seneca Nation of Jndians 
v. Christy. Opinion by Andrews, J. Judgment af- 
firmed. 


MORTGAGES—CHATTEL—BONA FIDE PURCHASERS — 
CONSIDERATION.—Persons to whom goods have been 











438 


THE ALBANY LAW JOURNAL. 





transferred in consideration of a credit for their value 
on an existing indebtedness of the owner are not bona 
fide purchasers or mortgagees, as to whom an unfiled 
prior mortgage on the goods is invalid under the Laws 
of New York of 1833, chapter 279, section 1. A mere 
creditor at large, without some process for the collec- 
tion or enforcement of his debt, is not in a position to 
question an unfiled mortgage given by his debtor 
which is otherwise valid. Jones v. Graham, 77 N. Y. 
628; Kennedy v. Bank, 23 Hun, 494. The defendants 
cannot be considered as claiming any rights as creditors. 
Their claim is under the written instruments above 
described; and whether this transfer is to be treated 
as an absolute sale or as a mortgage, its sufficiency as 
against the plaintiff must depend upon the considera- 
tion paid by the defendants. The statute declaring 
unfiled chattel mortgages void as against subsequent 
purchasers and mortgagees in good faith, has been con- 
strued in analogy with the rule that has prevailed in 
this State in regard to negotiable paper and convey- 
ances of real estate under the Recording Acts. This 
rule was stated by Judge Denio in Van Heusen v. Rad- 
cliff, 17 N. Y. 580, as follows: ‘“‘ When the act respect- 
ing the filing of chattei mortgages was passed, the term 
* bona fide purchaser’ had acquired a settled meaning, 
which did not include a person whose purchase was on 
account of an existing debt, and who parted with no 
property or right to obtain his conveyance.” And 
again: ‘* When a conveyance is said to be void against 
creditors, the reference is to such parties when clothed 
with their judgments and executions, or such other 
titles as the law has provided for the collection of 
debts.’’ In determining the rights of parties under 
conflicting claims or transfers of personal property, 
these rules have been uniformly applied by the courts 
in this State. Jones v. Graham, supra; Thompson v. 
Van Vechten, 27 N. Y. 568; Stevens v. Brennan, 79 id. 
254; Marsden v. Cornell, 62 id. 215; Weaver v. Barden, 


49 id.” 286. April 14, 1891. Button v. Rathbone, 
Sard & Co. Opinion by O’Brien, J. Judgment af- 
firmed. 


MUNICIPAL CORPORATIONS—APPLICATION OF TAXES 
— RAILROAD AID BONDS. — (1) Laws of 1869, chapter 
907, as amended by Laws of 1871, chapter 283, provid- 
ing that all taxes, except school and road taxes, col- 
lected by towns from a railroad, shall be paid over to 
the county treasurer, who shall use the money to buy 
in at par, or below, the bonds issued by the town in 
aid of a railroad, or who, if unable to buy them at par, 
shall invest the money as a sinking fund for their re- 
demption, gives the town an absolute right to such 
taxes, and if diverted by the county treasurer, by pay- 
ment of State taxes and ordinary county expenses, can 
be recovered by the town from the county. In re 
Clark v. Sheldon, 106 N. Y. 104-111; Bridges v. Board, 
etc., 92 id. 570-579. (2) The fact that part of such taxes 
are turned ovér to the town treasurer, and diverted by 
him, instead of being turned over to the county treas- 
urer, does not estop the city from suing for that part 
paid to, and diverted by, the county treasurer. (3) 
The town is not bound to sell the stock of the railroad 
in aid of which it has issued bonds, in order to pay 
such bonds. Second Division, April 14, 1891. Crown- 
inshield v. Board of Supervisors of Cayuga County. 
Opinion by Haight, J. Judgment affirmed. 


OFFICERS—REMOVAL—COMPENSATION — RECOVERY. 
—A public officer, unlawfully removed from office, to 
which another is appointed, who acquiesces in his re- 
moval, and has not, by certiorari or otherwise, ob- 
tained a reversal of such order, or a reinstatement in 
the vacated term, cannot recover the compensation in- 
cident to the office, accruing while he rendered no ser- 
vice. The title to a public office cannot be tried in an 
action to recover the compensation incident thereto. 
Nichols v. McLean, 101 N. Y.526; McVeany v. Mayor, 





etc., 80 id. 190; Dolan v. Mayor, etc., 68 id. 274; Fitz- 
simmons v. City of Brooklyn, 102 id. 536; Hadley y. 
City of Albany, 35 id. 606 April 14, 1891. Hagan y. 
City of Brooklyn. Opinion per Curiam. Judgment 
affirmed. 


PARK POLICE — SUMMARY DISMISSAL. — Under the 
Constitution of New York, article 10, section 3, de- 
claring that when the duration of an office is not fixed 
by law it shall be held during the pleasure of the au- 
thority making the appointment, the board of park 
commissioners of New York may dismiss a member of 
the park police whom the surgeon of the board and an 
expert, to whom the matter was referred, have re- 
ported to be insane, without preferring charges and 
giving him an opportunity to be heard; and this, 
though the provision of the Laws of 1871, chapter 290, 
which expressly conferred the power of dismissal at 
pleasure, was omitted from the amendment of the act 
by the Laws of 1887, chapter 262. March 14, 1891. Peo- 
ple, ex rel. Cline, v. Robb. Opinion by O’Brien, J. 
Order affirmed. 


PARTNERSHIP—GUARANTY— NOTICE — COMPETENCY 
OF WITNESS — EVIDENCE.—-(1) A firm doing business 
under the individual name of one of the partners may 
sue on a written guaranty purporting to run to such 
partner individually, where it appears that the guar- 
antor knew of the firm’s existence when he gave the 
guaranty, and intended it fortheir benefit. (2) Where 
a guaranty given to a person in another town requires 
the latter to give the guarantor monthly notice of the 
amount due on the previous month’s account, and 
such notices, when sent by mail, are received without 
objection, personal notice is not required. (3) Where 
a continuing guaranty is given for the purpose of ob- 
taining credit for the principal, furnishing him goods 
under the guaranty constitutes a sufficient considera- 
tion therefor. Church v. Brown, 21 N. Y. 315; Bank 
v. Phelps, 86 id. 484; Rector, etc., v. Teed, 120 id. 583. 
(4) In an action to enforce against an estate a guar- 
anty given by the decedent, the person whose debt 
was guaranteed is a competent witness, since the re- 
sult of the suit cannot affect his liability, though it 
may give him a different creditor. (5) Where it is de- 
sired to prove by a witness that he had mailed a cer- 
tain notice on the 20th of each month, it is proper to 
show that he made it a rule to be at home on the 20th 
of each month for the purpose of sending such notices. 
April 14, 1891. Beakes v. Da Cunha. Opinion by Earl, 
J. Judgment affirmed. 


RELEASE AND DISCHARGE--JUDGMENT.— Where, in 
an action against two defendants, separate judgments 
are rendered against each defendant, a release of one 
defendant, made with the consent of the other, does 
not release such other defendant where the release ex- 
pressly provides that he shall not be released. An as- 
signment of the judgment against one defendant gives 
the assignee no power to release the other defendant, 
The strict common-law rule is, that if two persons be 
bound jointly and severally in an obligation, and the 
obligee voluntarily and unconditionally releases one of 
them, both are discharged, and either may plead the 
release in bar. But the legal operation of a release 
of one of two or more joint debtors may be restrained 
by an express provision in the instrument that it shall 
not operate as to the other. This question was recently 
considered in this court in the case of Hood v. Hay- 
ward, 124 N. Y. 1. In that case one surety upon 4 
non-resident executor’s bond was released and dis- 
charged by the devisees ané@ legatees under the will, 
and the appellant’s contenion was that by virtue of 
that release to his co-surety he also was released. 
That contention was overruled and it was held that he 
was not discharged; and the decision rested upon an 
express provision in the lease that it should not be 
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construed asin any way affecting any claim or de- 
mand which the releasors had or might have against 
the non-resident executor, or against the appellant as 
surety on his bond. In addition to the authorities 
cited by Judge Potter in support of that opinion I re- 
fer to the following: 1 Pars. Cont. (5th ed.), p. 29; 
Kirby v. Taylor, 6 Johns. Ch. 246; Hopk. Ch. 309-334; 
Rogers v. Hosack’s Ex’rs, 18 Wend. 319; 25 id. 313 (see 
opinion of Cowen, J.); Solly v. Forbes, 2 Brod. & B. 
38; North v. Wakefieid, 13 Q. B. Div. 536; Burke v. 
Noble, 48 Penn. St. 168; Yates v. Donaldson, 5 Md. 
389; Edwards v. Varick, 5 Den. 665-690; Lysught v. 
Phillips, 5 Duer, 106-116. The rule deducibie from all 
the authorities is that equity always gives to a release 
operation according to the intention of the parties and 
the justice of the case, and although many early cases 
may be cited to the effect that the rule applied by courts 
of law was otherwise, and that a saving clause repugnant 
to the nature of the grant was void, and that the grant 
remained absolute and unqualified, such is not the 
modern rule of construction. The equitable rule now 
prevails, and a release is to be construed according to 
the intent of the parties and the object and purpose of 
the instrument, and that intent will control and limit 
its operation. Second Division, April 14, 1891. Whitte- 
more v. Judd Linseed and Sperm Oil Co. Opinion by 
Brown, J. Judgment affirmed. 


TAXATION — TELEGRAPH — VALUE. — Laws of 1886, 
chapter 659, provides that the lines of telegraph com- 
panies shall be assessed ‘‘in the manner provided by 
law for the assessment of lands,’’ and that the word 
“line” shall include ‘the interest in the land on 
which the poles stand, the right or license to erect 
such poles on land, and all poles, arms, insulators, 
wires, apparatus, instruments or other thing connected 
with or used as a part of such line.’’ Held, that in 
making the assessment the property is not to be re- 
garded as a whole, nor as a complete telegraph line in 
operation, but the true value is obtained by taking the 
cost of production of poles, wires and other apparatus 
which are in their nature personalty, and adding 
thereto the value of the company’s interest in the land 
on which the poles stand, and of the right to erect the 
poles thereon. April 14, 1891. People, ex rel. Western 
Union Tel. Co., v. Dolan. Same v. Tierney. Opinion 
by Peckham, J. Orders modified. 


TRUSTS— ACCOUNTING—RES ADJUDICATA.—An action 
by a trustee against the executor of a deceased trustor 
for an accounting, and to recover the trust fund, is a 
bar toasubsequent action for an accounting against the 
executor by the next of kin of a deceased beneficiary 
in the trust, though neither the beneficiary nor plaintiff 
were parties to the first action. The only question at 
issue was between the trustees and a stranger to the 
trust, who was alleged to have in his possession, or to be 
liable to account for, certain property belonging to the 
trust, and in such an action it is well settled now that 
the beneficiaries are not uecessary parties. Horsley v. 
Fawcett, 11 Beav. 565; Goldsmid v. Stonehewer, 9 
Hare App. 38; Doody v. Higgins, id. 32; Fowler v. 
Bayldon, id. 78; Adams v. Bradley, 12 Mich. 346; Ash- 
ton v. Bank, 3 Allen, 217; Boyden v. Partridge, 2 Gray, 
190; Carey v. Brown, 92 U.S. 171; Kerrison v. Stew- 
art, 93 id. 155; Railroad Co. v. Nolan, 48 N. Y. 513. 
April 14, 1891. Jn re Straut’s Estate. Opinion by Earl, 
J. Order affirmed. 


WILL—LEGACIES—WHEN INTEREST BEGINS TO RUN. 
—(1) Under 2 Revised Statutes, marginal page 90, chap- 
ter 6, title 3, article 2, section 43, interest on legacies 
begins to run one year after the grant of letters testa- 
mentary or of administration. The statute provides 
that ‘* no legacies shall be paid by any executor or ad- 
ministrator until after the expiration of one year from 
the time of granting letters testamentary or of admin- 





istration, unless the same are by the will to be sooner 
paid.” 2 Rev. Stat., marg. p. 90, chap. 6, tit. 3, art. 2, 
§ 43. Prior to such enactment, interest on legacies of 
the character therein referred to was payable one year 
after the death of the testator, the exception to the 
rule being founded generally on facts which the courts 
have deemed equivalent to a direction in the will to 
pay interest from the date of testator’s death. 
Whether the effect of the statute was to change the 
time when legacies commence to draw interest from 
oue year after the death of a testator to one year after 
the granting of letters has not been presented to this 
court in such manner as to require its determination, 
so far as we have observed, in but one case. In Kerr 
v. Dougherty, 17 Hun, 341, the General Term held that 
such was the effect of the statute, and accordingly 
modified the judgment, which embraced interest com- 
puted from one year after the death of testator. In 
the opinion of this court that proposition was not dis- 
cussed, but the judgment, as modified, was affirmed, 
so that the question was necessarily considered and 
passed upon. 79 .N. Y. 327. While it is probably true, 
as appellant insists, that in no other case has this court 
been required to pass on the question, still the effect of 
the statute in that respect has been commented on so 
frequently as to leave no room to doubt the view of 
the court, though Kerr v. Dougherty were not con- 
trolling. Bradner v. Faulkner, 12 N. Y. 472; Cooke v. 
Meeker, 36 id. 15-23; Thorn v. Garner, 113 id. 198-202; 
Van Rensselaer v. Van Rensselaer, id. 207-215. In 
Surrogate’s Court a number of decisions may be found 
adhering to the former rule notwithstanding the cases 
above cited. Carr v. Bennett, 3 Dem. Sur. 459; Du- 
stan v. Carter, id. 149; Clark v. Butler, 4 id. 378; In re 
Gibson’s Estate, 8 N. Y. Supp. 848. The refusal of the 
Surrogate’s Court to accept the views of this court, as 
expressed in the cases cited, is founded on the claim 
that they are obiter. We shall therefore briefly allude 
to the reason which has led to the determination that 
the effect of the statute was to do away with the ruls 
allowing interest on general legacies at the expiration 
of one year from the death of a testator. As that rule 
was not created by legislative enactment, we must as- 
certain the principle which led to its adoption. Orig- 
inally it was assumed that the assent of the executor 
to the legacy was essential before the title of the lega- 
tee became complete, for without such assent the leya- 
tee had no authority to take possession of his legacy. 
The Ecclesiastical Court at an early period determined 
that a year from a testator’s death the executor should 
render an account of the performance of the whole will 
(Swinb. Wills, pt. 6, § 19), and consequently that it 
was the time when the executor should assent, or be 
presumed to assent, to the payment of legacies. The 
legacies then being due and payable at the end of a 
year, if payment was longer withheld the legatee was 
held to be entitled to interest thereafter; and for the 
same reason that interest is payable on all other de- 
mands after the principal becomes due. So a legacy 
made payable at a given time by the terms ofa will on 
the same principle is held to bear interest from the 
date when payment is directed to be made. While it 
is true that many authorities may be found, both in 
England and this country, which declare that interest 
is payable on general legacies one year after the death 
of a testator, the basis of the decisions rests in the fact 
that at such time the principal becomes payable to the 
legatee. So, when the Legislature declared by statute 
that no legacy shall be paid until after the expiration 
of one year from the time of granting letters unless 
the will direct otherwise, the principle upon which the 
former rule was founded required the courts of this 
State to hold that interest was not payable until one 
year after the issue of letters, for not until then was 
the legatee entitled to the principal. The general rule, 
then, from early times has been, and still is, that in- 
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terest begins to run from the time when a legacy is 
payable. They were at one time payable a year after 
the death of testator; but in this State the Legisla- 
ture has postponed the time of payment until one year 
after the grant of letters, and the application of the 
principle which the courts have long enforced to this 
changed situation produces necessarily a different re- 
sult—one which the law-making power however must 
be deemed to have contemplated. (2) The second ques- 
tion, whether the words “granting letters testamen- 
tary or of administration,” as used in the statute, in- 
cludes letters of temporary administration, we think, 
should be answered in the affirmative: (1) Because the 
Legislature, having used the words “letters of admin- 
istration ’’ instead of *‘letters of administration with 
the will annexed,” must be deemed to have employed 
them in their broader meaning, so as to include letters 
of temporary administration as well; (2) the inducing 
cause for the enactment does not militate against such 


construction. Second Division, April 7, 1891. Jn re 
McGowan. Opinion by Parker, J. Judgment re- 
versed. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONSTITUTIONAL LAW—SEIZURE OF GAMING TOOLS. 
—Constitution of Michigan, article 6, section 26, pro- 
viding that “‘the person, houses, papers and posses- 
sions of every person shall be secured from unreason- 
able searches and seizures,’* and that ‘‘no warrant 
to search any place, or to seize any person or thing, 
shall issue without describing them, nor without 
probable cause,”’ does not make it unlawful for the po- 
lice to invade without a warrant a room open to the 
public and seize material in actual use for running a 
policy-shop, prohibited by law. It is contended that 
the officers had no right to enter this building and take 
these papers without a search-warrant duly procured, 
and that the seizure of the papers was illegal, and 
therefore they could not be used in evidence to con- 
vict respondent. It must be remembered that this 
was not a private house, but a place open to the pub- 
lic. The officers walked in peacefully and without ob- 
jection, and found the parties therein engaged in an 
unlawful business. Under such circumstances they 
had an undoubted right to seize and take into their 
possession the papers and other things then being used 
in such unlawful business, and to retain the same, and 
to use them thereafter as evidence against the defend- 
ant. This is not a case of the home or business place 
of a citizen being thrown open ‘by the police at their 
will for inspection, that evidence may be found and 
seized to criminate such citizen, against which the 
counsel in his brief so eloquently invokes the aid of 
the Constitution and our laws; but it is the case of a 
police officer, in the course of his duty, walking into a 
place where the public are invited and in the habit of 
entering, and finding gambling going on, and the im- 
plements of the game scattered about the room. In 
such a case the officer bas an undoubted right to seize 
the tools and things used in the unlawful game, and to 
keep them, and use them in evidence against the per- 
suns using them. Finding these things, as they did, 
and in use in gaming, the officers had as much right to 
seize them under the law as if they had been provided 
with a search-warrant under the statute. Mich. Sup. 
Ct., Feb. 27, 1891. People v. Hess. ‘Opinion by 
Morse, J. 


LOTTERIES—PLAYING POLICY.--A scheme, generally 
known as “ playing policy,’”’ whereby an association 
sells for five cents, or any other specific sum of money, 
certificates or tickets which entitle the purchaser to a 
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chaser to select certain numbers, say 3-9-13, which, if 
all drawn by a blindfolded boy from a revolving wheel 
in which several numbers are placed, entitle the person 
purchasing the certificate or ticket toa prize of money 
much larger in amount than he has paid for his certifi- 
cate or ticket, is a “‘lottery.’’ The word “lottery” 
must be construed in the popular sense, with a view 
of remedying the mischief intended to be prevented, 
and to suppress all evasions for the continuance of the 
mischief. A “ gift-sale’’ of books isa lottery. State 
v. Clarke, 33 N. H. 329. A “‘ prize-candy ” business is 
alottery. Hull v. Ruggles, 56 N. Y. 424; Holoman y. 
State, 2 Tex. App. 610. ‘* Prize-concerts ”’ are lotteries. 
Com. v. Thatcher, 97 Mass. 583; State v. Overton, 16 
Nev. 136; Negley v. Devlin, 12 Abb. Pr. (N. 8.) 210. 
‘* Prize tickets’’ to induce subscriptions to a newspa- 
per constitute a lottery. State v. Mumford, 73 Mo. 
647. ‘* Raffles”? at fairs are lotteries. Com. v. Man- 
derfield, 8 Phila. 459. ‘“ Drawing works of art” con- 
stitutes a lottery. Governors of Alms-House v. Art 
Union, 7 N. Y. 228. *“‘A public exhibition during which 
and asa part of the advertised proceedings, presents 
were distributed among such of the audience as held 
tickets which answered to the numbers called at will 
by the exhibitor, held to bea lottery.” State v. Shorts, 
32 N. J. Law, 398. ‘When a city or a government, in 
order to make an inducement for people to buy their 
bonds, holds out large prizes to be drawn by chance, 
or determined by lot in the manner in which prizes 
are usually determined in honestly conducted lot- 
teries, the mailing of circulars concerning such draw- 
ings, past and future, is a mailing of lottery circulars.” 
United States v. Zeisler, 30 Fed. Rep. 499. ‘tA scheme 
for the disposal of town lots, by the terms of which a 
number of lots are sold, and others are reserved to be 
distributed by lot among the purchasers of the first 
portion, so that the chance of obtaining one of the re- 
served prize lots forms a part of the inducement or 
consideration for which each purchaser pays the price 
agreed on for the lot sold to him, is u ‘lottery.’” 
United States v. Olney, 1 Abb. (U. 8S.) 275. “ Playing 
policy ’’ has always been decided in New York to be a 
“lottery.’’ Wilkinson v. Gill, 74 N. Y. 63. In that 
case, Church, C. J., said that ‘ta ‘lottery’ is defined 
by Webster, ‘a scheme for the distribution of prizes 
by chance, or the distribution itself,’ and he defines 
‘lot’ as ‘that which causes, falls or happens; that 
which in human speech is called chance, fortune, haz- 
ard;’ and ‘to draw lots’ is ‘to determine an event 
by drawing one thing from a number, whose marks 
are concealed from the drawer, and thus determining 
an event.’ Worcester defines ‘lottery’ as ‘a hazard 
in which sums are ventured for a chance of obtaining 
a greater value.’ The language of Folger, J., in Hull 
v. Ruggles, 56 N. Y. 424, may be adopted as a result of 
the accepted definitions: ‘Where a pecuniary con- 
sideration is paid, and it is determined by lot or 
chance, according to some scheme held out to the pub- 
lic, what and how much he who pays the money is to 
have for it, that is a lottery.’’’ Clearly, the business 
in which the association is engaged is ‘‘a scheme for 
the distribution of prizes by chance.”’ It has all the 
essential features of a lottery, and should be so con- 
strued. A purchaser of a certificate or ticket from the 
association does so with the hope or expectation of 
drawing a prize. His purpose is to try his luck at 
‘*fortune’s wheel,” and not to get a lead pencil. 
Within the definition of Webster and the authorities 
cited, the purpose of the association and its officers 
and agents is to establish and carry on a lottery. The 
purpose expressed in the charter of the association 
shows that purchasers of merchandise from the asso- 
ciation, with premium numbers, were to be entitled 
to the selection of other articles; that is, prizes. There- 
fore it is evident that the parties filing the charter and 
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organizing the association inteuded to carry on “a 
scheme for the distribution of prizes by chance; ” that 
is, to establish ‘‘a lottery.” Thisis unlawful. Sucha 
scheme or business has no warrant of authority from 
any statute, and is in direct violation of the Constitu- 
tion of the State. Even if there is no statute prescrib- 
ing fines or penalties to be inflicted upon persons en- 
gaged in carrying on lotteries in the State, yet the 
Constitution is so far self-executing that no charter 
can be granted or corporation organized in the State 
for lottery business or the sale of lottery tickets. The 
alleged charter of the defendant will therefore be de- 
clared null and void, and all of the defendants are 
hereby prohibited from transacting or carrying on the 
business or “ lottery ” described in the petition. Kan. 
Sup. Ct., Feb. 7, 1891. State, ex rel. Kellogg, v. Kansas 
Mercantile Association. Opinion by Horton, C. J. 


STATUTE OF FRAUDS — TRUSTS — EVIDENCE. — The 
third section of the statute of frauds (Revision, p. 445) 
does not require that trusts of land shall be created by 
writing, but only that they shall be manifested and 
proven by that means, and for this purpose letters or 
other documents, written long after the creation of the 
trust, are sufficient. The writings must show the terms 
and subject of the trust, and for this purpose they may 
be construed in the light of the established facts and 
circumstances of the case. It is well settled that the 
statute does uot require that the trust should be 
created by writing, but only that it be ‘ manifested 
and proven” by that means, and that this may be 
done by letters or other writings written long after 
the trust was created, and that such writings need not 
be subscribed by the name of the party to be charged 
with the trust, but that it is sufficient if the name ap- 
pears in the proper handwriting in the body of the 
writing, and that for such purpose initials are suffi- 
cient. Smith v. Howell, 11 N. J. Eq. 350; Hutchinson 
v. Tindall, 3 id. 357, 362; McVay v. McVay, 43 id. 47; 
Jamison vy. Miller, 27 id. 586; Browne Stat. Frauds, 
§97. The writings must show the subject and terms 
of the trust. Smith v. Matthews, 3 De Gex, F. & J. 
139; Forster v. Hale, 3 Ves. 696. But for the purpose 
of arriving at the meaning of the writings all the cir- 
cumstances of the case may in this, as in all other 


‘cases, be taken into account. Morton v. Tewart, 


2 Younge & C. 68, 77, 79. The circumstances here are 
that the complainant had in 1879 conveyed premises 
worth from $5,000 to $6,000 over and above the incum- 
brances to her daughter, and without any considera- 
tion, and that she has, with her daughter’s consent, 
taken and received from the first all the rents and 
profits from them. Admitting that the complainant’s 
statement of the objects of the conveyance is not 
strictly true, still it is evident from the daughter’s ac- 
count of the transaction that it was not the object or 
purpose of her mother to make her a present of the 
property, and that she was a mere depositary of the 
title, aud held it upon some trust. She denies that 
there was an understanding that the property should 
be reconveyed to her mother, but she does not deny 
that she was in some way to hold it for her mother’s 
benefit. She does say it was conveyed to her for her 
mother’s protection. In this situation her mother asks 
her to reconvey it to her, or to convey it to her son. 
Then ensues the letters and other papers above set out. 
Reading all the documents in light of the circum- 
stances, it seems to me that they do show most con- 
clusively that she held the property simply and solely 
for her mother’s benefit, and subject to her mother’s 
direction. At the start is the direction about the rents, 
signed by Mrs. Place. Then comes the letter signed by 
Mr. Place, January 2, 1886, which clearly establishes 
the trust as against him. Then coming to the recent 
letters written by Mrs. Place, we have the statement 
that she had made her will, devising it to her motber. 





Further un she says: ‘‘I have told you repeatedly I 
could not touch a dollar contrary to your wishes.” 
Again: ‘‘I will say however that that transfer has 
always been considered sacred by me.’’ Then in an- 
other letter: ‘‘I will forward the deed, but would 
like to be assured by a lawyer understanding Jersey 
laws.’’ In still another letter: ‘‘ You shall have your 
property ;’’ and ‘‘in the course of a week I will have 
the papers made out and sent to you, signed.”” Further 
on in the same letter: ‘You shall have your prop- 
erty.’’ It was admitted at the hearing, and there is no 
dispute, that the property referred to in these letters 
is the property in question; and as this was the only 
transaction of the kind between the parties, the letters 
can refer to nothing else. In Forster v. Hale, 3 Ves. 
696, Lord Alvanley held a trust proven by language 
much less clear and direct than this, and his view was 
approved on appeal by Lord Rosslyn, 5 Ves. 315. The 
same may be said of the case of Morton v. Tewart, 2 
Younge & C. 67. The present case is clearly dis- 
tinguishable from Steere v. Steere, 5 Johns. Ch. 1, 
where the allegation was a trust in favor of the party 
sought to be charged, and the letters produced tended 
to prove a trust in favor of the brothers. And also 
from Smith v. Matthews, 3 De Gex, F. & J. 139, where 
the question was whether the trust was for the benefit 
of the sister, and her children, of Clark, who was 
sought to be charged, or whether it was for the benefit 
of the sister’s husband. The husband was a grocery- 
man, and owned the house in which he carried on his 
business. He transferred both the house and the busi- 
ness to Clark in trust. The master of the rolls held 
that Clark held both the house and the grocery busi- 
ness for the benefit of the wife and children, but the 
lord chancellor held that the house was not included 
in the trust for the wife and children. N. J. Ct. of 
Ch., Jan. 30, 1891. Newkirk v. Place. Opinion by 
Pitney, V. C. 





TAXATION—ASSESSMENT OF COAL LANDS—PRESUMP- 
TION.—Coal in place belonging to one who does not 
own the surface under which it lies may be assessed as 
land apart from the surface. The fourth section of 
the Revenue Act (chap. 120, Rev. Stat.) provides: 
“Real property should be valued as follows: First. 
Each tract or lot of real property shall be valued at its 
fair cash value, estimated at the price it would bring 
at a fair, voluntary sale. Second. Taxable leasehold 
estates shall be valued at such a price as they would 
bring at a fair, voluntary sale for cash. * * * 
Fourth. In valuing any real property on which there is 
coal or other mine, or stone or other quarry, the same 
shall be valued at such a price as such property, in- 
cluding the mine or quarry, would sell at a fair, vol- 
untary sale for cash.’’ And it is insisted that there- 
fore, for the purposes of taxation, there can be no sev- 
erance of the mine from the land, but, as before said, 
the value of the mine must be included in the valua- 
tion of the land, however separated by contract or sev- 
erally held and owned. Section 1 of article 9 of the 
Constitution of this State provides “ that the General 
Assembly shall provide such revenue as may be need- 
ful by levying a tax by valuation, so that every person 
and corporation shall pay a tax in proportion to the 
value of his, her or its property.’”’ Construing the pro- 
visions of the revenue law quoted, and in the light of 
this provision of the Constitution, it would seem that 
the question was whether appellant had, or could have 
held, by deed of conveyance or lease, such an interest 
in the coal underlying these lands as would be prop- 
erty, and assessable as land. By the statute of New 
York the term “land,”’ as used in the law relating to 
property liable to taxation, etc., is, by statute, to be 
construed ‘to include the land itself, including land 
and water; all buildings and other articles erected 
upon or affixed to the same; all trees and underwood 
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growing thereon, and all mines, minerals, quarries and 
fossils in and under the same.’’ ln Smith v. Mayor, 
etc., 68 N. Y. 552, it was held that, under the defini- 
tion of land thus given, ‘‘ one may be taxed as owner 
of the fee of the land, and another for the trees, build- 
ings and other structures thereon, and the minerals 
and quarries therein.’’ And it was there held that a 
pier built upon the land of the city by the appellant, 
Smith, was real estate, within the meaning of the stat- 
ute, and taxable as such, although built upon the land 
of another. So, in People v. Cassity, 46 N. Y. 46, when 
the question was as to the right to tax the track of a 
street railway, placed in the streets of a city, as land, 
it was held to be land, within the statute. The ground 
was then taken that it was not real estate, but the 
court, by Folger, J., said: ‘*‘ The statute means, for its 
purpose, to make two general divisions of property— 
one all lands, another all personal property; and then, 
to be more definite, it declares that by ‘land’ is meant 
the ‘earth’ itself, and also all buildings and other ar- 
ticles erected upon or affixed to the same. We do not 
think that when buildings or other articles are erected 
upon or affixed to the earth, they are not, in the view 
of the statute, land, unless held and owned in connec- 
tion with the ownership of the fee in thesoil, Weare 
of opinion that the statute means that such an interest 
in real estate as will protect the erection or affixing 
thereon, and the possession of the fixtures, will bring 
such building and fixtures within the term ‘lands,’ 
and hold them to assessment as the land of whomso- 
ever has that interest in the real estate, and owns and 
possesses the buildings and fixtures.’ See also People 
v. Commissioners, 10 Hun, 207; People v. Board of 
Assessors, 93 N. Y. 308. In the latter case it was ex- 
pressly ruled that it was competent for the parties by 
contract to regulate their several interests in the real 
estate, so that one might own the buildings and the 
other the fee, and holding that the buildings, in such 
case, were properly assessed as land. We do not deem 
it necessary to extend this opinion by citation from 
other courts. Our statute provides that in valuing 
lands on which there is coal or other mine, or stone or 
other quarry, the price and value of such mine or 
quarry shall be included. This necessarily means a 
valuation of the mine or quarry, and, if there is no di- 
vision of ownership, it will all preperly be assessed 
with the fee. Ill. Sup. Ct., Jan. 24, 1891. Consolidated 
Coal Co. of St. Louis v. Baker, County Treasurer. 
Opinion by Shope, J. 


Usury — CONFLICT OF LAWS. — Plaintiff, a resident 
of Texas, borrowed money through an agent in New 
York, giving his note therefor, payable in New York, 
at a rate of interest lawful in Texas, but unlawful iu 
New York. The note was secured by a deed of trust 
on plaintiff's land in ‘Texas. The agreement to lend 
the money was made in New York, where also the note 
and deed of trust were delivered to the lender, and the 
mouey was paid to plaintiff's agent, but the note and 
deed were executed in Texas. The deed of trust pro- 
vided that on failure of plaintiff to pay any install- 
ment of interest, or to comply with any of the stipula- 
tions of the deed, the note should become due at the 
option of the lender, and that “the contracts em- 
bodied in this conveyance, and the notes secured 
hereby, shall in all other respects be construed accord- 
ing to the laws of the State of Texas, where the same 
is made.” Held, that the contract was governed by 
the usury laws of Texas. The subject of the conflict 
of laws of interest and usury as affecting-the enforce- 
ment of contracts has been much discussed, and opin- 
ions have conflicted, sometimes as to law, and at others 
as to the effect of different conditions of fact. In the 
case of Connor v. Donnell, 55 Tex. 174, this court said: 
“Tf the note sued on be made in New York, and be 
also expressly made payable at a point in that State, 








then the question of usury will be controlled by the law 
of New York. It is believed that no authority can be 
adduced to the contrary.” We find avery great num. 
ber of authorities announcing the same doctriue upon 
a like state of facts. This case contains also the fol- 
lowing language: ‘‘Although a note be actually made 
and indorsed by citizens of Texas in New York, and 
be there discounted by a citizen of New York ata 
rate lawful in Texas, but usurious in New York, if by 
the date and tenor of the note it appears that the par- 
ties intended to make it payable in Texas, and con- 
tracted with reference to the laws of Texas, the courts 
of this State follow the authorities which hold such a 
note valid; "’ citing Bullard v. Thompson, 35 Tex. 319; 
Depau v. Humphreys, 8 Mart. (N. 8.) 1, and Chapman 
v. Robertson, 6 Paige, 627. The two cases last named 
have been much discussed and doubted and opposed 
by courts whose decisions would hold the contract 
now under consideration obnoxious to the charge of 
usury. Both cases are criticised, and their correctness 
questioned, by Story in his work on the Conflict of 
Laws. The Louisiana case is stated by him as follows: 
“The note was given in New Orleans, payable in New 
York, for a large sum of money, bearing an interest of 
ten per cent, being the legal interest of Louisiana, the 
New York legal interest being seven per cent only. 
The question was whether the note was tainted with 
usury, and therefore void, as it would be if made in 
New York. The Supreme Court of Louisiana decided 
that it was not usurious; and that although the note 
was made payable at New York, yet the interest might 
be stipulated for, either according to the law of Louis- 
iana, or according to that of New York.” Page 407. 
The Supreme Court of the United States have ap- 
proved this doctrine in the case of Miller v. Tiffany, 1 
Wall. 298, and Cromwell v. County of Sac, 96 U. S. 62. 
In the case last mentioned the opinion contains the 
following expression: ‘** Wheu the rate of interest at 
the place of contract differs from the rate at the place 
of payment, the parties may contract for either rate, 
and the contract will govern;” citing the above- 
named cases, and also Peck v. Mayo, 14 Vt. 33, and 
Butters v. Olds, 11 Iowa, 1. In the case of Bullard v. 
Thompson, 35 Tex. 319, it was said by this court: 
“They [the notes] were dated at Matagorda, Texas, 
and whether they were actually executed in New 
York or in Texas, it is evident that the parties in- 
tended them to be paid in accordance with the laws of 
Texas; otherwise it would seem that they had volun- 
tarily entered into a contract within the State of New 
York to be executed in accordance with its laws, when 
the contract was within itself repugnant thereto.” The 
case of Chapman v. Robertson, as stated by Story, was 
as follows: ‘A citizen of New York applied in Eng- 
land to a British subject for a loan of money upon the 
security of abond and mortgage upon land in New 
York at the legal rate of interest (seven per cent) of 
that State, and it was agreed that the borrower should, 
upon his return to New York, execute the bond and 
mortgage, and duly record the same, and upon the 
bond and mortgage being received in England the 
lender agreed to deposit the money loaned at the 
bankers of the borrower in London for his use; and 
the bond and mortgage were executed and received, 
and the money paid accordingly to the bankers. The 
question arose whether the transaction was usurious 
or not, and that depended upon the law of the place 
by which it was to be governed, whether by the law 
of England (where interest is only tive per cent), or by 
the law of New York. 1t was held by the court that 
the contract was to be construed according to the laws 
of New York, and therefore that a hill to foreclose the 
mortgage, filed in New York, was maintainable, aud 
that the law of usury of England was no defense to 
the suit. On that occasion the learned chancellor said, 
that as no place of payment was mentioned in the bond 
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or mortgage, the legal construction of the contract was 
that the money was to be paid where the obligee re- 
sided, or wherever he might be found; that the resi- 
dence of the obligee being in England at the time of 
the execution of the bond, that must be considered the 
place of payment forthe purpose of determining the 
question where that part of the contract was to be 
performed, and that the execution of the bond in New 
York did not make it a personal contract there, be- 
cause it was inoperative until received in England, 
and the money deposited with the baukers for the bor- 
rower; and he concluded by saying: ‘ Upon a full ex- 
amivation of all the cases to be found upon the sub- 
ject, either in this country or in England, none of 
which however appear to have decided the precise 
question which arises in this cause, I have arrived at 
the conclusion that this mortgage, executed here, and 
upon property in this State, being valid by the lex 
situs, which is also the law of the domicile of the mort- 
gagor, it is the duty of this court to give full effect to 
the security, without reference to the usury laws of 
England, which neither party intended to evade or 
violate by the execution of a mortgage upon the lands 
here.” Story Confl. Laws, pp. 400, 401. In the opin- 
ion itself it is further said: ‘*‘ No doubt appears to 
have been entertained as to the validity of aloan upon 
a bond and mortgage actually executed in Ireland or 
the colonies, though the Joan itself was made in Eng- 
land, and was made payable there to a mortgagee who 
resided there.” ‘* Here the verbal contract for a loan 
upon the security of a mortgage upon lands iu this 
State was wholly inoperative until the mortgage and 
other written security were executed in this State. It 
was a contract made partly in this State and partly in 
England; and being actually made with reference to 
our laws, and to the rate of interest allowed here, it 
must be governed by them in the construction and ef- 
fect of the contract as to its validity.’’ 6 Paige, 631-634. 
Ifit be admitted that in the absence of an express 
stipulation as to the place of the payment of the debt, 
it was payable at the residence of the obligor in New 
York, instead of the residence of the payee in England, 
the principle of the decision will not be affected, as it 
was expressly placed upon the ground that the debt 
was payable in England. The case decided was that a 
debt contracted in England by a resident of New 
York, payable in England, and the money received 
there by the borrower, secured by a note and deed of 
trust upon land iu the State of New York, which 
were signed in that State, but delivered to the lender 
in England, and stipulating for a rate of interest law- 
fulin New York, but usurious in England, was valid 
and enforceable in a court of New York. The case de- 
cided was in every material respect similar to the one 
now before us. See Kilgore v. Dempsey, 25 Ohio St. 
415; Towsend v. Riley, 46 N. H. 308; Fitch v. Remer, 
1 Biss. 337. In Arnold v. Potter, 22 Lowa, 195, the plain- 
tiff who was a resident of the State of Massachusetts, 
suei the defendant who resided in Iowa, upon a debt 
contracted in the State of Massachusetts, aud payable 
in tae State of New York, for a rate of interest usu- 
rious in both of said States, but lawful in lowa. The 
notes and trust-deed were delivered in the State of 
Massachusetts, and the money was received there by 
the borrower. The defendant pleaded usury, and con- 
tended that the contract was to be governed either by 
the laws of New York or Massachusetts. The plaintiff 
contended that it was an Iowa contract, and made in 
good faith, with reference to her laws. The Supreme 
Court approved the following charge given by the 
judge of the District Court: “If defendant went to 
Boston and urged the loan, and promised ten per cent, 
under the laws of lowa, and all the arrangements and 
contracts were made as to the laws of Lowa in good 
faith, and no more than ten per cent was contracted 
for, then the defense fails, and plaintiff can recover. 





If the parties in good faith loaned and borrowed the 
money sued for, with a full understanding that the law 
of lowa was to govern as to the interest, then the laws 
of New York and Massachusetts can have no influence 
here, but the understanding of the parties must pre- 
vail.”’ In the opiniou of the Supreme Court it is said : 
“ Parties may in good faith contract with reference to 
the place where the payor resides, and where the prop- 
erty upon which the security is taken is located.’’ In 
Randolph on Commercial Paper it is said: ‘If the 
mouey is employed on the land mortgaged, and bor- 
rowed for that purpose, it has been held that the lex 
loci rei site should apply.”’ Vol. 1, p. 23. And see 
Whart. Confl. Laws, § 510; Fitch v. Remer, 1 Biss. 337. 
We readily concur in the rule announced by the Su- 
preme Court of the United States, and the doctrine of 
the cases cited, which are in entire harmony with it. 
The doctrine established that a citizen of one State, 
contracting a debt with a citizen of another, may make 
the interest according to the law of either, the solution 
of such a case as the one now before us cannot long be 
doubtful; for the contracting parties having the right 
to enforce their own wishes on the subject, the mere 
form of manifesting their purpose cannot be treated 
as of importance. There is no reason why their mak- 
ing their contract in one State instead of in the other, 
nor why their making it payable in one State instead 
of in the other, should have a controlling influence 
over the question. Doing either will, in the absence 
of other evidence, serve to show their purpose and 
control the result. But not so when they otherwise 
distinctly provide, or when from other facts their in- 
tention can be more satisfactorily ascertained. It must 
be kept in view that usury laws cannot be evaded un- 
der cover of naming a State whose laws shall control 
the contract. It is difficult however to conceive how 
that result can ever proceed from the State of the 
actual residence of the debtor being named. The dif- 
ficulty is emphasized when the right of the parties to 
contract with reference to the laws of that State is 
conceded, without there being any difficulty on the 
subject except the method of developing the intention. 
Tex. Sup. Ct., Jan. 13, 1891. Dugan v. Lewis. Opin- 
ion by Henry, J. 


WASTE—PERMISSIVE.—A tenant in dower is not lia- 
ble for permissive waste of large barns and outbuild- 
ings built before the war to meet the needs of a plan- 
tation cultivated by slaves, unless the buildings are 
such as a prudent owner of the fee would have kept up 
in order to prevent permanent injury to the inherit- 
ance. Waste is defined to be “ta spoiling or destroy- 
ing of the estate with respect to buildings, wood or 
soil, to the lasting injury of the inheritance.” The 
statute of Marlbridge made the tenant in dower liable 
at common law for single damages; and that of Glou- 
cester provided, subsequently, that he should forfeit 
the place whereiu the waste was committed, and treble 
damages to him that had the inheritance. But we fail 
to find any express authority from the English courts 
to sustain the view that a tenaut in dower is generally 
answerable for permissive, as well us voluntary, waste, 
though our own text-writers maintain that all life-ten- 
ants are liable, like insurers, for all injuries to build- 
ings, whether purposely done or negligently permitted, 
except such as are caused by act of God or the public 
enemy, or by consent of the reversiouer. While the 
courts of this country have generally adhered to the 
old definition of waste that we have already given, 
they have as uniformly maintained that what is per- 
manent injury to the inheritance must of necessity 
depend often upon the circumstances attending a par- 
ticular case, and that rules laid down in England for 
determining what acts constituted waste there were 
not always applicable iu a new country, where the 
same acts might prove beneficial, instead of detrimen- 
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tal, to the inheritance. Gaston, J., in Shine v. Wil- 
cox, 1 Dev. & B. Eq. 681, says: “* While our ancestors 
brought over to this country the principles of the com- 
mon law, these were nevertheless accommodated to 
their new condition. It would have been absurd to 
hold that the clearing of the forest, so as to fit it for 
the habitation and use of man, was waste. * * * 
We also hold that the turning out of exhausted land is 
not waste.’’ The court in that case reached the con- 
clusion that it was for the jury to determine whether, 
in clearing additional land or turning out that which 
had been exhausted, the tenant for life acted as a pru- 
dent owner in fee would have done, had he been culti- 
vating the land for a support or for profit. Substan- 
tially the same reasoning is adopted in other cases de- 
cided before and since that opinion was delivered, here 
and in other States. Sheppard v. Sheppard, 2 Hayw. 
(N. C.) 382; Ballentine v. Poyner, id. 110; Lambeth v. 
Warner, 2 Jones Eq. 165; Grawley v. Timberlake, 2 
Ired. Eq. 460; Davis v. Gilliam, 5 id. 308; Dorsey v. 
Moore, 100 N. U. 44; Hastings v. Crunckleton, 3 Yeates, 
261; Clemence v. Steere, 53 Am. Dec. 621; Wilson v. 
Edmonds, 4 Fost. (N. H.) 517; Harvey v. Harvey, 41 
Vt. 373. In King v. Miller, 99 N. C. 583, the court ap- 
proved the charge of the judge below, in which he had 
said, in substance, that it must be left in large meas- 
ure to the discretion of the jury to say whether the de- 
struction of timber, or giving up a cultivated field, and 
permitting bushes to grow and take possession of it, in 
the light of the evidence in the case, had proved a last- 
ing injury to the inheritance. The late chief justice 
gave to the entire charge of the learned judge who 
tried the case the unqualified approval of this court, 
and reiterated the general proposition that ‘* while, in 
its essential elements, waste is the same in this coun- 
try and in England, being a spoil or destruction in 
houses, trees and the like, to the permanent injary of 
the inheritance, yet, in respect to acts which consti- 
tute waste, the rule that governs in a new and un- 
opened land, covered largely with primeval growth, 
must be very different.’”” We have quoted the language 
used in these cases by this court, not because the point 
decided was identical with that involved here, but to 
show that the true test for determining what is waste, 
voluntary or permissive, is ordinarily involved in the 
question whether, in view of the evidence ina particu- 
lar case, the act complained of was productive of per- 
manent impairment of the value of the inheritance. 
In ascertaining whether a given act or omission falls 
within the rule, and subjects the tenant to lia- 
bility, the condition of the land when dower was as- 
signed should be compared with its state during the 
period for which damage is claimed. N. C. Sup. Ct., 
Dec. 22, 1890. Sherrill v. Connor. Opinion by Avery, J. 





CORRESPONDENCE. 


Wire's R1Gut or ACTION FOR TORTS. 


Editor of the Albany Law Journal: 

Will you or some of your correspondents give cun- 
struction to chapter 51 of the Laws of 1890? The first 
section provides: From and after the passage of this 
act a married woman shall have aright of action for 
injuries to her property, injuries to her person or char- 
acter, and injuries arising out of the marital relation 
in all cases in which an unmarried woman or a hus- 
band now has a right of action by law.’”’ The second 
section exempts the husband from liability for the 
torts of his wife unless done by his coercion or instiga- 
tion and makes the wife personally liable for such torts. 

Quere: May a wife maintain an action against her 
husband for injuries to her person or injuries to her 
character? 

Quere 2d: Has a husband a right of action against 
his wife for injuries to his person or character? 








SS —— 

At first view it would seem clear that the wife, hay- 
ing the right of action ‘‘in all cases in which an yp. 
married woman * * * has a right of action by 
law,” has aright of action for injuries to person or 
character against her husband, for she would certainly 
have such right of action if she were an ‘“ unmarried 
woman.” But this language does not seem to be 
stronger than the language of section 7, chapter 90, of 
the Laws of 1860, which was in these words: “Any 
married woman may bring and maintain an action in 
her own name for damages, against any person or 
body corporate, for any injury to her person or char. 
acter, the same as if she were sole.” While this stat- 
ute was in force it was held in Freethy v. Freethy, 42 
Barb. 641, that a wife could not maintain an action 
against her husband for slander, and in Longendyke y, 
Longendyke, 44 Barb. 366, that she could not maintain 
an action against him for an assault and battery. 

In Shultz v. Shultz, 27 Hun, 26 (1882) (after the decig- 
ions just referred’to had stood unreversed for many 
years), Brady, J., reached the conclusion that an ac- 
tion for assault and battery could be maintained bya 
wife against her husband. Daniels, J., concurred, but 
Davis, P. J., dissented, while he suggested that the 
Legislature ‘‘ might well provide a carefully prepared 
statute * * * giving remedies by suit in such 
cases.’’ This case having practically overruled the 
cases first above cited hy a majority of the court, was 
taken to the Court of Appeals (89 N. Y. 644) and re- 
versed without opinion. As the question of the right 
to maintain an action in such case agaiust her husband 
was the only question involved in the case, the Court 
of Appeals must have determined that such right of 
action did not exist. 

Has any change in the law been wrought by the stat- 
ute of 1890? If not, it follows that a husband may 
abandon his wife, subject her to all the calumny which 
he can invent, or brutally beat and wound her, and 
she has no remedy at law by action. She may procure 
him to be indicted and sent to prison for the assault 
while she may remain at home and subsist as best she 
can. Ifa man beats his neighbor, he must respond in 
damages, which will be paid out of the property the 
wife hel ped to earn; but he may beat his wife with 
impunity, though he may have so far disabled her as to 
prevent her from earning a subsistence for herself. In 
view of the fact that a woman who is married toa 
brute cannot be divorced though he maltreat her out- 
rageously, but must remain his wife, and the fact that 
she may, if disposed, secure his punishment crimi- 
nally, and the further fact that she may sue him for 
converting her property (Whitney v. Whitney, 3 Abb. 
(N. S.] 350; Reyerson v. Reyerson, 30 St. Rep. 375) 
makes the reason heretofore given for the non-liability 
of the husband at common law seem ridiculous enough. 
That reason was said to be that to permit a wife to re- 
dress wrongs to her person or character by suit would 
tend to promote domestic discord. 

If then, under the act of 1890, the wife has no right 
of action against her husband for an injury to her per- 
son or character, the husband may destroy all she has 
left which is valuable—a good pame, and may break 
her limbs and de hair her head with impunity so far as 
a personal remedy is concerned; but if he should 
wrongfully appropriate to his own use a spotted calf 
belonging to her, the Jaw is not so sensitive about do- 
mestic discord and gives her an action for damages. 
If this condition of the law expresses the legislative in- 
tent, would it not be well to make it certain by an act 
entitled ‘* An act for the protection of wife beaters.” 

The second quere must be answered by the last clause 
of section 2 of the act of 1890. This act may have al- 
ready received judicial interpretation, but if it has, I 
am not aware of it, but should be gratified to learn 
any thing in the premises. L. C. LANG. 

BRASHER FALLs, N. Y., May 22, 1891. 
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CURRENT TOPICS. 


N its eagerness to make a point against Mr. Cleve- 
land, the Albany Times, in discussing the case 

of Eli v. Northern R. Co., ante, 414, observes: “ That 
Federal official action had great influence in making 
the Territories Republican in politics, and in admit- 
ting them as Republican States, no one acquainted 
with Territorial conditions will doubt; and every- 
body knows that Mr. Cleveland might with ease 
have controlled these same new communities in a 
partisan sense during his administration, and brought 
them into the Union as Democratic States, had not 
the fatal mugwump influences prevented him. Well, 
they came in as Republican States, and a great 
many Federal Territorial officials became State offi- 
cials under the new order of things. If they are all 
of the sort of Mr. Chief Justice Corliss, of the North 
Dakota Supreme Court, we fancy that public opin- 
ion will very soon declare in western parlance, that it 
‘has no use for them.’ ” If in this the Times intends to 
imply that Mr. Corliss had been an official of the Ter- 
titory, it is mistaken, for he first came into office 
under the new State Constitution, by a very flatter- 
ing majority. The Times says that the decision in 
question ‘‘seems so egregiously out of place in a 
country where democratic ideas and political insti- 
tutions of equality of citizens prevail as to be not- 
able.” We cannot understand what ideas of democ- 
racy and equality have to do with the case. The 
Times fails to draw the distinction which ruled the 
case. The decision was as follows: ‘‘The negli- 
gence of the foreman of a gang in failing to block a 
pile which was shoved against plaintiff, injuring 
him, because it was not blocked, is the negligence 
of a fellow-servant, although the foreman had au- 
thority to employ and discharge plaintiff, and the 
plaintiff was under his superintendence and control 
in doing the work in the performance of which he 
was injured.” Thus it will be seen that the fore- 
man was acting as a fellow-servant, and actually 
helping in the work. This is a different case from 
that of an injury to the plaintiff by the negligence 
of a third person, fellow-servant with the plaintiff. 
The master can only be liable to a servant for a 
breach of a duty, by the foreman, which the master 
himself owes to the injured servant. By the great 
weight of authority, the only duty in this respect 
due from master to servant is due care in selecting 
and retaining co-servants; he does not insure 
their carefulness nor skill. If the injury had been 
caused by the carelessness of a third person, co- 
servant with the plaintiff, then the question might 
have arisen whether the master was not chargeable 
by reason of the forenian’s neglect to use due care 
im selecting or in retaining that careless servant. 
But that was not a species of diligence which the 
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foreman could be required to exercise concerning 
himself when he was acting as a co-servant; in fact 
he could not very well anticipate that he was going 
to be careless, and throw blame on his master for 
the foreman’s not discharging himself beforehand. 
Any other rule would make the master warrant the 
foreman’s carefulness when acting as a co-servant, 
when such a warranty is not exacted of him in re- 
spect to ordinary co-servants. There is no reason 
for requiring such a warranty, either in principle or 
by the great weight of authority. The case is one 
of a very small and peculiar class, of which Crispin 
v. Babbitt, 81 N. Y. 516; 8. C., 37 Am. Rep. 521, in 
harmony with the decision in question, and Berea 
Stone Co. v. Kraft, 31 Ohio St. 287; 8. C., 27 Am. 
Rep. 510, holding the contrary doctrine, are the 
leading examples in this country. The opinion in 
the New York case was pronounced by the “ Demo- 
cratic” Judge Rapallo. If the Times shall be able 
‘*to change this fellow-servant law,” as it promises, 
it can cover this peculiar state of facts by statute, 
but as the law now stands we think Chief Justice 
Corliss’ argument is irrefragable, and we also think 
it the ablest treatment of the point to be found in 
the books. But, good neighbor, don’t put the sin 
of Mr. Corliss’ accession to the bench on poor Mr. 
Cleveland’s broad shoulders, Probably even Gov- 
ernor Hill would scruple to go so far. 


The Harvard Law Review for May contains two 
extremely learned and interesting articles, one on 
the ‘‘Older Modes of Trial,” by Mr. James B. 
Thayer, and the other on ‘‘ Nemo Tenetur Seipsum 
Prodere,” by Mr. John H. Wigmore. Both exhibit 
immense research. There is also a humorous article 
—not intentionally humorous — entitled “ The In- 
creasing Influence of the Langdell Case System of 
Instruction,” in which the Harvard horn is lustily 
blown. If we had written under that title we should 
have followed the example of the historian of Iceland 
when he tackled the subject of snakes, and observed, 
‘“‘The influence of the system is not increasing.” 
The closing sentence, ‘‘It is believed however that 
the practice which that school” — Columbia — “ has 
followed ever since Professor Dwight became its 
head is now discarded, and that the Harvard Sys- 
tem will serve as its model in the future,” seems a 
rather daring, not to say a ‘‘cheeky,” prophecy. 
We have never heard it intimated that the gradu- 
ates of Columbia were not so well equipped and 
successful in life as those of Harvard, however infe- 
rior they might have proved as law professors. The 
purpose of Columbia has always been to make law- 
yers; that of Harvard to make men academically 
learned in the law as a science. No number of 
years, short of Platonic years, would suffice to teach 
the law on the Harvard theory, for logically it de- 
mands the examination and discussion of every case. 
We prefer the practical and pointed method of Co- 
lumbia, which teaches principles, using cases as illus- 
trations and proofs, to the Harvard method, which 
analyzes and discusses a multitude of cases, and lays 
down the principle at the end, if that ever comes, 
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We venture to predict that Columbia will not adopt 
the Harvard paté de foie grassystem. That lawyer is 
tobe avoided, who, when asked his opinion on a point 
of law, instantly cites a ‘‘ case in point,” giving re- 
port and page. The test of legal judgment does not 
lie in cases, but in the “ circumstances ” which “ alter 
cases.” Our own opinion of the superiority of the 
‘‘principle” method to the ‘‘case” method of 
teaching law is well illustrated in the closing sen- 
tences of a review, in this same issue, of Rogers on 
the Law of Expert Testimony. Tue critic says: 
‘*He quotes freely, and usually with good judg- 
ment, from the opinions of many courts. One fre- 
quently regrets however that he has not stated the 
gist of the decision in his own words. In the few 
instances in which he has ventured to compare con- 
flicting decisions and state his own opinion, he has 
made so distinct an addition to his book that it is 
to be regretted that he has not expressed his views 
much more freely.” 


The citizens of New York are much more lenient 
toward Italians —in small quantities —than those 
of New Orleans, but possibly this tenderness is due 
in a measure to the fact that the exercise of lynch 
law which we have in mind was exercised by one 
Italian on another. Pasqualina, an Italian girl, shot 
and killed her alleged seducer, with a pistol which 
he had given her, because he refused to marry and 
proposed to desert her. This was substantially her 
story in court. ‘Phe dead man did not give his ver- 
sion. But the girl swore that she did not remem- 
ber the actual shooting — she was in a sort of daze 
or trance—and we suppose the pistol, providen- 
tially present, jumped out of her pocket, cocked 
itself, squinted its eye, and fired itself off, with the 
fatal result. At all events the jury acquitted her, 
out of hand. Then there was a great scene in the 
court-room — effusion, as the French say. The au- 
dience cheered and shouted; Judge Van Brunt 
smoothed his grim visage and allowed a large smile 
to decorate it; the girl had another fit, and on re- 
covery there was much kissing by and of her; her 
counsel, Mr. Blake, of Blake & Sullivan (so the re- 
porter says), caught her in his arms and kissed her; 
and those who did not get in kissing, took it out in 
hallooing and crying. Fortunately, Policeman Ma- 
guire, of Boston, was not present to disturb the ex- 
ercises. Weare not informed whether the judge 
granted Blake an extra allowance of costs, but it 
would not have surprised us if he had. Beautiful and 
touching little drama, and artistically played! But 
there is a sixth act, which was played a few days 
later. A former lover of the girl comes forward, 
and announces at the City Hall that he is going to 
marry Pasqualina! Blake will probably act as best 
man — we can’t imagine a better —and the jury 
ought to club and send the young couple a hand- 
some present. They probably will hang the pistol 
over the parlor mantel. One thing —just one — 
struck us as a little strange — how and why was the 
girl allowed to give in her own testimony all the 
details of her seduction and of the dead man’s re- 
peated promises to marry? Queer res gestw those! 





The theory that a man can feel pain in an ampu- 
tated limb is still a subject of controversy, says the 
New York Tribune. <A physician who believes it 
says: ‘* Many of the nerves that furnish communi- 
cation between the brain are not injured in their 
activity by the amputation of their lower portion, 
and convey sensations as readily as ever. The brain 
fails to recognize the fact that the function of the 
nerve has changed, and that the part in which it 
formerly terminated exists no longer. Therefore 
when a sensation is felt conveyed by a nerve thatin 
the unmaimed body led to the foot, the feeling is 
the same as if the foot were still in place. If cer- 
tain nerves in an amputated leg be touched, the 
feeling is exactly the same as if the foot were 
touched, and the sensation of pain is felt, not where 
it is applied, but where the mind has been in the 
habit of receiving communications from the nerve 
in question.” This theory has received judicial 
confirmation in Hickenbottom v. Delaware, etc., R. Co, 
122 N. Y. 91, in which Bradley, J., observes: ‘ Pain 
is but the sensation of a condition which produces 
it, and the fact that it seemed to the plaintiff to 
come from or to be in the hand and the amputated 
arm, as if their connection with the body remained, 
is only descriptive of the pain he suffered. It was 
no less the subject of consideration because the loca- 
tion of it was deceptive. The pain resulting from 
the injury is the fact to which his evidence related, 
And assuming that the sensation of it was such as 
the plaintiff testified it was, it cannot, as matter of 
law, be said that it was without some natural cause.” 
We know of an instance where a soldier, in the late 
civil war, had his arm blown off by a shell, on the 
bank of the James river, and intothe river. He did 
not know what had become of the member, but he 
was greatly annoyed by the sensation of its being 
nibbled at and bitten. So his comrades dragged 
the shallow water near the shore, recovered the 
limb, and found that it had been partly eaten by 
fishes! They interred it decently, and after that the 
sensation ceased. 


Professor Dwight, in the Columbia Law Times, 
addresses an excellent ‘‘ Farewell Letter” to the 
Columbia College law students. To one assertion 
however we must be allowed to except. He says 
that thirty-three years ago there was “ no law school 
of any vigor in the United States.” The Albany 
Law School was then vigorous — so vigorous in fact 
that it was grinding out law graduates, on six 
months’ study, who were admitted on motion, with- 
out any examination anywhere! 





NOTES OF CASES. 


N Electric Imp. Co. v. City and County of San 
Francisco, United States Circuit Court, North- 
ern District of California, March 30, 1891 (45 Fed. 
Rep. 593), it was held that where the evidence shows 
that the stretching of electric wires over and upon 
the roofs of buildings is extremely dangerous, & 
liable to originate fires and as obstructions to the 
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extinguishment of fires, a city ordinance absolutely 


prohibiting the practice is a valid exercise of the 
police power. The court said: ‘‘In Barbier v. Con- 
nolly, 118 U. S. 27, and Soon Hing v. Crowley, id. 
703, the court distinctly held, upon a much milder 
case of danger than this, that the fourteenth amend- 
ment in no respect interferes with or limits the exer- 
cise of this police power. The exercise of no other 
branch of this power is more important than that 
which protects, or seeks to protect, the public safety 
of a great city like San Francisco. That the stretch- 
ing of these wires over buildings in the manner prac- 
ticed, as shown by the evidence, no one, I think, 
can doubt after reading the affidavits, is extremely 
dangerous, both as being liable to originate fires and 
as obstructions to the extinguishment of fires other- 
wise originated. Indeed the danger is a matter of 
common knowledge. We might almost as well re- 
quire strict proof of the danger of storing gunpow- 
der or dynamite in, under, upon or about our houses. 
Even if these wires can be so put up and insulated 
as to be safe, in the mode suggested by one of com- 
plainant’s witnesses, Prof. Kieth, it has not been 
done. The professor himself does not claim that 
they are now safe. The danger is of a character 
cognate to that of gunpowder. There is doubtless 
a diffgrence in the degree of the danger, but the 
consequences are liable to be far more widespread 
and calamitous. Should a raging fire occur, origi- 
nated by the electric current or otherwise, these dan- 
gerous wires might so obstruct the efforts of the fire- 
men to extinguish it as to result in the destruction 
of the entire city. It is certainly competent under 
the police powers of the State to suppress such dan- 
gerous erections in the interest of the common safety 
of the community. Who can say, in view of the 
constant and perpetual menace, that the provisions 
of this ordinance are unreasonable? Is it unreason- 
able because the remedy against the great public 
and private nuisance is prompt and efficient, when 
no other remedy is certain to be equally so? We 
know not how soon a calamity from this source may 
come upon us. It may be while we are litigating 
the question. If one should store a large quantity 
of gunpowder or dynamite among the buildings in 
the midst of the city, would alike remedy be deemed 
unreasonable, or inadmissible, or void, as not being 
due process of law? The fact is, the gunpowder has 
no right to be there. It is a standing and danger- 
ous menace to the neighborhood, which any one af- 
fected by the nuisance has a right to abate. And 
when it is so extended as to become a public men- 
ace and nuisance, the public officers especially, 
when specifically authorized to do so, can lawfully 
abate it. And such a constant and continuous men- 
ace and nuisance, in a less degree perhaps, it is 
manifest, these wires erected as they appear to be 
are. They have no more right to be there than gun- 
powder. The only wonder is that owners of build- 
ings, in view of the recognized danger, will permit 
their use for such purposes. True, the supervisors 
cannot make an article dangerous by simply declar- 
ing it to be so, when in fact it is not. But the prac- 








tice, as it now prevails, against which this ordinance 
is directed, is shown to be dangerous, and we our- 
selves all know it to be so. There can be no suc- 
cessful disputing of the fact. The order is general 
and applicable to all. If it is not enforced as to all, 
it ought to be, and the chief of police declares his 
purpose to enforce it in all cases that come to his 
notice. I see no good reason to believe that it was 
passed for the purpose of discrimination in favor of 
another company, as claimed, or that it is intended 
to be so enforced. Ido not think it violates any 
provision of the national Constitution. I regret tu 
be obliged by this decision to affect so seriously the 
interests of the enterprising parties, who are endeay- 
oring to supply our citizens with electricity for the 
various purposes to which it is now applied. But I 
cannot decline to administer the law as I find it, for 
the safety and security of the lives and property of 
the citizens of San Francisco.” 


In Farley v. Farley, Court of Appeals of Ken- 
tucky, April 18, 1891, it was held that a feme sole, 
having given a note, secured by mortgage, to one 
whom she afterward marries, the marriage extin- 
guishes the debt, and the mortgage cannot be en- 
forced after a decree of divorce by which each party 
is restored to any property acquired by one, directly 
or indirectly, from or through the other. The court 
said: ‘‘By the common law marriage has the legal 
effect of paying or extinguishing the debt that the 
husband might owe the wife, or the wife the hus- 
band, at the time of the marriage. By that law the 
husband, by the marriage, became responsible for 
the debts due by the wife at the time, and became 
bound to provide for her comfort and maintenance 
during coverture; and in return, all her personal 
estate, of whatever description, became absolutely 
his. If she, at the time of marriage, held a note on 
him, the note was, in law, paid; it became his. If 
he held a note on her, it, in law, was paid or extin- 
guished by the marriage. If at the time she was 
indebted to him, say $1,000, and possessed, say 
$100,000, the law gave him said sum, and at the 
same time paid her debt tohim. If she took $1,000 
of this sum and paid the debt, she would take what 
already belonged to the husband by virtue of the 
marriage. Suppose she were to say to the husband, 
‘You got $10,000 by me, which ought to pay this 
debt,’ would he be permitted to say that he got 
what the law gave him, and as she owned a tract of 
land which the law did not give him, except the 
rent and use, he would subject that to the payment 
of the debt? Surely a court of equity would not 
allow this. Surely it would say to him, as the law 
gave him upon the marriage all the personal estate 
then owned or thereafter acquired by this woman, 
it also paid or extinguished her indebtedness to 
him. It would say to him, still more specifically, it 
is the right, without reference to the quantity re- 
ceived, to her personal estate and her earnings that 
pays or extinguishes her indebtedness tohim. Now 
this common-law rule prevails in this State, except 
as it is modified by statute, which modification con- 
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sists in the wife’s retaining the legal title to her real 
estate, and the husband’s non-liability for the pay- 
ment of any ante-nuptial debts of hers, except to the 
extent that he received personal estate from her by 
reason of the marriage. This non-liability is more 
favorable to him than was the common-law rule, 
which was intended to establish equality, in view 
of the fact that the statute allows her to retain the 
title to her real estate; but it does not have the ef- 
fect not to pay any debt that might be due him, 
because he is yet entitled to all her personal estate, 
time, labor and earnings, which should have the 
legal effect of paying or extinguishing her indebt- 
edness tohim. She could still say to him that the 
thousands of dollars that were once hers, and out of 
which she could have paid the debt, were now his; 
and her earnings, once hers, and out of which she 
could have paid the debt, were now his, and 
she consequently had nothing with which to 
pay. But he says: ‘ You have land; pay me out of 
that;’ but she says: ‘ You have control of the rents 
and income from that land, and if I offer you that 
you will tell me that you are entitled to that by law. 
Yes of course, give me the title; you have that 
left.’ But instead, the common law says that it is 
the acquisition by the husband of this right, 
although never substantially realized, that pays the 
wife’s indebtedness to the husband; and the reason 
of the rule exists, notwithstanding our statutory 
modifications. Thiscommon-law rule as to payment 
does not obtain where the ante-nuptial contract was 
not to be enforced during coverture, or where the 
wife, by either contract or the law, retains all her 
estate as a separate estate, then in that case the rea- 
son ceases, and equity will relieve against the rule. 
But such is not the case here. The modifications 
suggested do not change the essence of the reason. 
Consequently the rule obtains, and said indebted- 
ness was, in law, paid. But it is said that the mort- 
gage gave the appellee an equity which he could 
enforce after the marriage. Well, the mortgage did 
not convey to the appellee any equity except as that 
equity was supported by the debt that the equitable 
conveyance was intended to secure; and if such 
debt was thereafter paid in fact, or by operation of 
law, the lien or equity became eo instante dis- 
charged. Such lien subsists upon the debt that it 
secures; and when that debt is paid or extinguished, 
by either actual payment or payment by operation 
of law, the lien itself is thereby discharged.” 


In Nelms v. State, Supreme Court of Alabama, 
April 16, 1891, the court said: ‘‘ Persons who are 
acquainted with or have some knowledge of an- 
other's handwriting, whether acquired by having 
seen the party write or other legal way, are compe- 
tent to testify and give an opinion as to the genu- 
ineness of the signature. Experts may go further, 
and institute a comparison between the writings 
admitted to be genuine and those disputed, and 
give an opinion. A witness need not be familiar 
with another’s handwriting to render him compe- 
tent. On the other hand, not every person who has 








seen another write is competent to testify or give an 
opinion upon the genuineness of the signature. In 
the course of a busy life one may see many persons 
write, in many instances merely casually, the recol- 
lection of which is entirely effaced from the mem- 
ory, as much so as if he had never seen the writing. 
In such cases the witness is not competent to give 
an opinion, merely because he may remember, or 
that it may be shown, that he has seen the person 
write. Not being an expert, in order to make a 
witness competent to give an opinion as to the gen- 
uineness of a writing he must be able to say that he 
has some knowledge or acquaintance with the hand- 
writing of the person, or believes he has such knowl- 
edge or acquaintanceship, acquired by seeing him 
write many times, or once, or in some other legal 
way. The extent of his knowledge or familiarity 
with the handwriting in question enters into the 
weight of his testimony, but does not affect its com- 
petency. In the case of State v. Givens, 5 Ala. 754, 
it was declared that ‘a witness required to testify 
upon the subject must possess a previous knowl. 
edge, acquired by having seen the party write, orin 
some other legal manner.’ In the case of Hopper v. 
Ashley, 15 Ala, 465, the witness answered ‘that he 
had seen the plaintiff write once, but he did not 
know his handwriting.’ The court informed the 
witness ‘that he was not required to swear posi- 
tively as to the writing, but if from having seen the 
plaintiff write once or oftener, he believed he was 
acquainted with his handwriting, or would recog- 
nize it, then he was competent, and bound to give 
his opinion.’ Here the witness was held incompe- 
tent. The case of Moon v. Crowder, 72 Ala. 88, re- 
lied on by the prosecution, does not militate against 
these authorities. The declaration ‘that a witness 
who has seen the party write may express his opin- 
ion’ referred to the facts of the case, which ap- 
peared in the record, though not reported in the 
opinion, and which tended to show a previous 
knowledge of the handwriting, acquired by having 
seen the party write. The more resent case of 
Griffin v. State (Ala.), 8 South. Rep. 670, fully de- 
clared the same rule as to the competency of a wit- 
ness to give an opinion upon handwriting. The wit- 
ness Guice testified ‘that he did not know the de- 
fendant’s handwriting; that he had seen him write 
but once, and that he had seen but that one writing 
that he knew to be defendant’s; that witness was 
not familiar with and did not know the defendant's 
handwriting, and could not say whether the said 
note or order was in the handwriting of the defend- 
ant.’ Without more, this is not sufficient to render 
the witness competent to give an opinion.” 


a 


JURISDICTION—OF AMERICAN CONSUL IN 
JAPAN OF MURDER ON SHIP—TREATIES. 


UNITED STATES SUPREME COURT, MAY 235, 1891. 


Ross v. McINTYRE. 
Under the acts of Congress, the treaties between the United 
States and Japan, and long-continued practice and recog- 
nition, a consul of the United States in Japan has jurisdic 
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tion to try a seaman, enlisted on a vessel of the United 
States, for a murder committed on board such vessel 
while lying in a harbor of Japan, without indictment or a 


jury. 

Although the defendant was a British subject, yet his enlist- 
ment as a seaman on a vessel of the United States sub- 
jected him to the consular ‘urisdiction. 


PPEAL from the Circuit Court of the United 
States for the Northern District of New York. 

The petitioner below, the appellant here, is impris- 
oned in the penitentiary at Albany in the State of 
New York. He was convicted on the 20th of May, 
1980, in the American consular tribunal in Japan, of 
the crime of murder committed on board of an Ameri- 
can ship in the harbor of Yokohama in that empire, 
and sentenced to death. 

On the 6th of August following his sentence was 
commuted by the president to imprisonment for life 
in the penitentiary at Albany, and to that place he was 
taken and there he has ever since been confined. 
Nearly ten years afterward, on the 19th of March, 
1890, he applied to the Circuit Court of the United 
States for the Northern District of New York for a 
writ of habeas corpus for his discharge, alleging that 
his conviction, sentence and imprisonment were un- 
lawful, and stating the causes thereof and the attend- 
ant circumstances. The writ was issued, directed to 
the superintendent of the penitentiary, who made re- 
turn that he held the petitioner under the warrant of 
the president, of which a copy was annexed, and is as 
follows: 

“Rutherford B. Hayes, President of the United States 
of America, to all to whom these presents shall 
come, greeting: 

“Whereas John M. Ross, an American seaman on 
board of the American ship Bullion, was, on the 20th 
day of May, 1880, convicted of the crime of murder, 
committed on board the said ship Bullion, then in the 
harbor of Yokohama, Japan, before Thomas B. Van 
Buren, Esquire, consul-general of the United States at 
Kanagawa, Japan, holding court at that place, and was 
by said consul-general on such conviction aforesaid, in 
pursuance and by authority of the statutes of the Uni- 
ted States to that end made and provided, sentenced 
to be hanged, ‘at such time and place as the United 
States minister in Japan may direct, according to 
law;’ . 

“And whereas Mr. Bingham, the United States min- 
ister aforesaid, on the 22d of May following, approved 
the proceedings, verdict and sentence; 

“And whereas the said minister has postponed the 
execution of sentence, believing the ends of justice de- 
mand it, and has submitted the record of the case to 
the department of State for the president’s considera- 
tion and for commutation of sentence or pardon, if 
deemed advisable; 

“And whereas the president, upon a careful consid- 
eration of the facts and circumstances of the case as 
they were presented in the record of the proceedings 
and by arsport from the secretary of State, has ar- 
rived at the conclusion that the ends of justice will be 
fulfilled by the infliction of a less severe punishment 
than that of death: 

“Now therefore be it known that I, Rutherford B. 
Hayes, president of the United States of America, in 
consideration of the premises, divers other good and 
sufficient reasons also me thereunto moving, do hereby 
pardon the said John M. Ross on condition that the 
said John M. Ross be imprisoned at hard labor for the 
term of his natural life in the Albany penitentiary, in 
the State of New York. 

“This order will be carried into effect under the di- 
rection of the secretary of State. 

“Tn testimony whereof I have hereunto signed my 
name and caused the seal of the United States to be 





‘* Done at the city of Washington this sixth day of 
August, A. D. 1880, aud of the independence of the 
United States the one hundred and fifth. 

‘* (SEAL. ] “R. B. HAyEs. 

** By the President: 

“Wn. M. Evarts, Secretary of State.” 


To this warrant was annexed acopy of the petitioner’s 
acceptance of the conditional pardon of the president, 
certified to be correct by the United States consul- 
general at Japan. It is as follows: 


“*T, John M. Ross, the person named in the warrant 
of conditional pardon granted to me by the president 
of the United States of America, dated the 6th day of 
August, 1880, und of which the foregoing is a correct 
copy, do hereby acknowledge the delivery of said orig- 
inal warrant of conditional pardon to me, and do 
hereby voluntarily and without qualification accept 
said conditional pardon with the condition thereof as 
therein stated, to-wit, that ‘I, Rutherford B. Hayes, 
president of the United States of America, etc., etc., do 
hereby pardon the said John M. Ross on the condition 
that the said John M. Ross be imprisoned at hard labor 
for the term of his natural life in the Albany peniten- 
tiary, in the State of New York.’ 

“ JoHN M. Ross. 

“ Kanagawa, Yokohama, Japan, February 28, 1881. 

“Witness: THos. B. VAN BUREN, 

“U.S. Consul-General.” 


The case was then heard by the Circuit Court, coun- 
sel appearing for the petitioner and the assistant Uni- 
ted States attorney for the government. On the hear- 
ing, a copy of the record of the proceedings before the 
consular tribunal, and of the communications by the 
consul-general to the State department respecting 
them, on file in that department, was given in evi- 
dence. No objection was made to its admissibility. 

The facts of the case as thus disclosed, so far as they 
are deemed material to the decision of the questions 
presented, are substantially as follows: 

On the 9th of May, 1880, the appellant, John M. Ross, 
was one of the crew of the American ship Bullion, then 
in the waters of Japan, and lying at anchor in the har- 
bor of Yokohama. On that day, on board of the ship, 
he assaulted Robert Kelly, its second mate, with a 
knife, inflicting in his neck a mortal wound, of which 
in a few minutes afterward he died on the deck of the 
ship. Ross was at once arrested by direction of the 
master of the vessel and placed in irons, and on the 
same day he was taken ashore and confined in jail at 
Yokohama. On the following day, May 10, the master 
filed with the American consul-general at that place, 
Thomas B. Van Buren, a complaint against Ross, 
charging him with the murder of the mate. It con- 
tained sufficient averments of the offense, was verified 
by the oath of the master, and to it the consul-general 
appended his certificate that he had reasonable 
grounds for believing its contents were true. The com- 
plaint described the accused as one ‘‘ supposed to bea 
citizen of the United States.” 

On the 18th of that month an amended complaint 
was filed by the master of the ship with the consul- 
general, in which the accused was described as “an 
American seaman, duly and lawfully eurolled and 
shipped and doing service as such seaman on board 
the American ship Bullion.” The complaint was also 
amended in some other particulars. It is as follows: 


‘“*U. 8. Consular-General Court, Kanagawa, Japan. 
“Amended Complaint. 

“John P. Reed, master of the American ship Bullion, 
on oath complains that John Martin Ross, an Ameri- 
can seaman, duly and lawfully enrolled and shipped 
and doing service as such seaman on board the Ameri- 
can ship Bullion, did on the early morning of the 9th 
day of May, 1880, on board of said ship, while lying in 
the harbor of Yokohama, Japan, and within the juris- 
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diction of this court, with force and arms, maliciously, 
feloniously, deliberately, willfully, and of his malice 
aforethought, make an assault upon one Robert Kelly, 
the mate of said ship, and did then and there feloni- 
ously,; maliciously, deliberately, and of malice afore- 
thought, strike and cut the said Robert Kelly with a 
knife, from which said Robert Kelly died on board 
said ship a short time thereafter. Wherefore affiant 
charges that said John Martin Ross willfully and ma- 
liciously killed and murdered the said Robert Kelly, 
aud affiant further says that said John Martin Ross is 
still a seaman on said ship. 
“J. P. REED. 


**Sworn and subscribed before me this 18th day of 
May, 1880. 
“THos. B. VAN BUREN, 
“U.S. Consul-General.” 


To this amended complaint was annexed a certifi- 
eate of the consul-general that he had reasonable 
grounds for believing its contents to be true, similar to 
the one to the original complaint. 

Previously to its being filed the accused appeared 
with counsel before the consul-general, and the com- 
plaint being read to him, he presented an affidavit 
stating that he was a subject of Great Britain, a native 
of Prince Edward’s Island, a dependency of the Brit- 
ish empire, and had never renounced the rights or lia- 
bilities of a British subject or been expatriated from 
his native allegiance or been naturalized in any other 
country. Upon this affidavit he contended that the 
court was without jurisdiction over him, by reason of 
his being a subject of Great Britain, and he prayed 
that he be discharged. His contention is termed in 
the record a demurrer to the complaint. 

The court held that as the accused was a seaman on 
an American vessel, he was subject to its jurisdiction, 
and overruled the objection. The counsel of the ac- 
cused then moved that the charge against him be dis- 
missed, on the ground that he could not be held for 
the offense except upon the presentment or indictment 
of a grand jury, but this motion was also overruled. 

Four associates were drawn, as required by statute 
and the consular regulations, to sit with the consul- 
general on the trial of the accused, and being sworn to 
answer questions as to their eligibility, the accused 
stated that he had no questions to ask them on that 
subject. They were then sworn in to try the cause 
“in accordance with court regulations.’’ A motion 
for a jury on the trial was also made and denied. The 
amended complaint was then substituted in place of 
the original, to which no objection was interposed, and 
to it*the accused pleaded “ not guilty,’’ and asked for 
the names of the witnesses for the prosecution, which 
were furnished to him. The witnesses were then 
sworn and examined, and they established beyond all 
possible doubt the offense of murder charged against 
the accused, which was committed under circum- 
stances of great atrocity. The court found him guilty 
of murder, and he was sentenced to suffer death in 
such manner and at such time and place as the United 
States minister should direct. The conviction and sen- 
tence were concurred in by the four associates, and 
were approved by Mr. Bingham, the minister of the 
United States in Japan. The minister transmitted the 
record of the case to the department of State for the 
consideration of the president, and for commutation 
of the sentence or pardon of the prisoner, if deemed 
advisable. The president subsequently directed the 
issue to the prisoner of a pardon on condition that he 
be imprisoned at hard labor for the term of his natural 
life in the penitentiary at Albany, and it was accepted 
by him on that condition. His sentence was accord- 
ingly commuted, and he was removed to the Albany 
penitentiary, where he has since been confined. 

The Circuit Court, after hearing argument of coun- 





sel and full consideration of the subject, made ax or. 
der on January 21, 1891, denying the motion of the 
prisoner for his discharge, and remanding him to the 
penitentiary and the custody of its superintendent. 44 
Fed. Rep. 185. From that order the case is brought 
here on appeal. 


Frie.p, J. The Circuit Court did not refuse to dig. 
charge the petitioner upon any independent conclu. 
sion as to the validity of the legislation of Congress 
establishing the consular tribunal in Japan, and the 
trial of Americans for offenses committed within the 
territory of that coantry, without the indictment ofa 
grand jury, and without a trial by a petit jury, but 
placed its decision upon the long and uniform acquies- 
cence by the executive, administrative and legislative 
departments of the government in the validity of the 
legislation. Nor did the Circuit Court consider 
whether the status of the petitioner as a citizen of the 
United States, or as an American within the meaning 
of the treaty with Japan, conld be questioned, while 
he was a seaman of an American ship, under the pro- 
tection of the American flag, but simply stated the 
view taken on that subject by the minister to Japan, 
the State department and the president. Said the 
court: ‘During the thirty years since the statutes 
conferring the judicial powers on ministers and con- 
suls, which have been referred to, were enacted, that 
jurisdiction has been freely exercised. Citizens of the 
United States have been tried for serious offenses be- 
fore these officers, without preliminary indictment or 
a common-law. jury, and convicted and _ punished. 
These trials have been authorized by the regulations, 
orders and decrees of ministers, and it must be pre- 
sumed that the regulations, orders and decrees of 
ministers prescribing the mode of trial have been 
transmitted to the secretary of State, and by him been 
laid before Congress for revision, as required by law. 
Unless the petitioner was not properly subject to this 
jurisdiction because he was not acitizen of the United 
States, his trial and sentence were in all respects 
modal, as well as substantial, regular and valid under 
the laws of Congress, according to the construction 
placed upon these statutes by the acquiescence of the 
executive, administrative and legislative departments 
of the government for this long period of time.’’ 

Under these circumstandes the Circuit Court was of 
opinion that it ought not to adjudge that the sentence 
imposed upon the petitioner was utterly unwarranted 
and void, when the case was one in which his rights 
could be adequately protected by this court, and when 
a decision by the Circuit Court setting him at liberty, 
although it might be reversed, would be practically ir- 
revocable. 

The Circuit Court might have found an additional 
ground for not calling in question the legislation of 
Congress, in the uniform practice of civilized govern- 
ments for centuries to provide consular tribunals in 
other than Christian countries, or to invest their con- 
suls with judicial authority, which is the same thing, 
for the trial of their own subjects or citizens for 
offenses committed in those countries, as well as for 
the settlement of civil disputes between them; and in 
the uniform recognition, down to the time of the 
formation of our government, of the fact that the es- 
tablishment of such tribunals was among the most im- 
portant subjects for treaty stipulations. This recogni- 
tion of their importance has continued ever since, 
though the powers of those tribunals are now more 
carefully defined than formerly. Dainese v. Hale, % 
U. 8. 13. 

The practice of European governments to send offi- 
cers to reside in foreign countries, authorized to exer- 
cise a limited jurisdiction over vessels and seamen of 
their country, to watch the interests of their country- 
men, and to assist in adjusting their disputes and pro- 
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mens en : 
tecting their commerce, goes back to a very early 


period, even preceding what are termed the Middle 
Ages. During those ages these commercial magis- 
trates, generally designated as consuls, possessed to 
some extent a representative character, sometimes dis- 
charging judicial and diplomatic functions. In other 
than Christian countries they were, by treaty stipula- 
tions, usually clothed with authority to hear com- 
plaints against their countrymen and to sit in judg- 
ment upon them when charged with public offenses. 
After the rise of Islamism, and the spread of its fol- 
lowers over eastern Asia and other countries border- 
ing on the Mediterranean, the exercise of this judicial 
authority became a matter of great concern. The in- 
tense hostility of the people of Moslem faith to all 
other sects, and particularly to Christians, affected all 
their intercourse, and all proceedings had in their 
tribunals. Even the rules of evideuce adopted by 
them placed those of different faith on unequal 
grounds in any controversy with them. For this cause, 
and by reason of the barbarous and cruel punishments 
inflicted in those countries, and the frequent use of 
torture to enforce confession from parties accused, it 
was a matter of deep interest to Christian govern- 
ments to withdraw the trial of their subjects, when 
charged with the commission of a public offense, from 
the arbitrary and despotic action of the local officials. 
Treaties conferring such jurisdiction upon these con- 
suls were essential to the peuceful residence of Chris- 
tians within those countries and the successful prose- 
cution of commerce with their people. 

The treaty-making power vested in our government 
extends to all proper subjects of negotiation with for- 
eign governments. It can, equally with any of the 
former or present governments of Europe, make 
treaties providing for the exercise of judicial authority 
in other countries by its officers appointed to reside 
therein. 

We do not understand that any guestion is made by 
counsel as to its power in this respect. His objection 
is to the legislation by which such treaties are carried 
out, contending that, so far as crimes of a felonious 
character are concerned, the same protection and 
guaranty against an undue accusation or an unfair 
trial, secured by the Constitution to citizens of the 
United States at home, should be enjoyed by them 
abroad. In none of the laws which have been passed 
by Congress to give effect to treaties of the kind has 
there been any attempt to require indictment by a 
grand jury before one can be called upon to answer 
for a public offense of that grade committed in those 
countries, or to secure a jury on the trial of the offense. 
Yet the laws on that subject have been passed without 
objection to their constitutionality. Indeed, objection 
on that ground was never raised in any quarter, so far 
as we are informed, until a recent period. 

It is now however earnestly pressed by counsel for 
the petitioner, but we do not think it tenable. By the 
Constitution a government is ordained and established 
“forthe United States of America,’’ and not for coun- 
tries outside of their limits. The guaranties it affords 
against accusation of capital or infamous crimes, ex- 
cept by indictment or presentment by a grand jury, 
and for an impartial trial by a jury when thus accused, 
apply only to citizens and others within the United 
States, or who are brought there for trial for alleged 
offenses committed elsewhere, and not to residents or 
temporary sojourners abroad. Cook v. United States, 
1% U. 8. 157, 181. The Constitution can have no ope- 
ration in another country. When therefore the repre- 
sentatives or officers of our government are permitted 
to exercise authority of any kind in another country, 
it must be on such conditions as the two countries 
May agree, the laws of neither one being obligatory 
upon the other. The deck of a private American ves- 
sel, it is true, is considered for many purposes con- 





structively as territory of the United States, yet per- 
sons on board of such vessels, whether officers, sailors 
or passengers, cannot invoke the protection of the pro- 
visions referred to until brought within the actual terri- 
torial boundaries of the United States. And, besides, 
their enforcement abroad in numerous places, where 
it would be highly important to have consuls invested 
with judicial authority, would be impracticable from 
the impossibility of obtaining a competent grand or 
petit jury. The requirement of such a body toaccuse 
and to try an offender would, in a majority of cases, 
cause an abandonment of all prosecution. The framers 
of the Constitution, who were fully aware of the neces- 
sity of having judicial authority exercised by our con- 
sulsin non-Christian countries, if commercial inter- 
course was to be had with their people, never could 
have supposed that all the guaranties in the adminis- 
tration of the law upon criminals at home were to be 
transferred to such consular establishments, and ap- 
plied before an American who had committed a felony 
there could be accused and tried. They must have 
known that such a requirement would defeat the main 
purpose of investing the consul with judicial authority. 
While therefore in one aspect the American accused 
of crime committed in those countries is deprived of 
the guaranties of the Constitution against unjust ac- 
cusation and a partial trial, yet in another aspect he is 
the gainer, in being withdrawn from the procedure of 
their tribunals, often arbitrary and oppressive, and 
sometimes accompanied with extreme cruelty and tor- 
ture. Letter of Mr. Cushing to Mr. Calhoun of Sep- 
tember 29, 1844, accompanying president’s message 
communicating abstract of treaty with China, Senate 
Doc. 58, 28th Cong., 2d sess.; Letter on Judicial Exter- 
ritorial Rights by Secretary Frelinghuysen to chair- 
man of Senate Committee on Foreign Relations of 
April 29, 1882, Senate Doc. 89, 47th Cong., 1st sess. ; 
Phillimore on Int. Law, vol. 2, part 7; Halleck on Int. 
Law, chap. 41. 

We turn now to the treaties between Japan and the 
United States. 

The treaty of June 17, 1857, executed by the consul- 
general of the United States and the governors of Si- 
moda, is the one which first conceded to the American 
consul in Japan authority to try Americans commit- 
ting offenses in that country. Article 1V of that 
treaty is as follows: 

“Art. IV. Americans committing offenses in Japan 
shall be tried by the American consul-general or con- 
sul, and shall be punished according to American laws. 
Japanese committing offenses against Americans shall 
be tried by the Japanese authorities, and punished ac- 
cording to Japanese laws.” 11 Stat. 723. 

The treaty with Japan of July 29, 1858, in some par- 
ticulars changes the phraseology of the concession of 
judicial authority to the American consul in Japan, 
but, as we shall see subsequently, without revocation 
of the concession itself. Its sixth article is as follows: 

“Art. VI. Americans committing offenses agaiust 
Japanese shall be tried in American consular courts, 
and when guilty shall be punished according to Ameri- 
can law. Japanese committing offenses against 
Americans shall be tried by the Japanese authorities 
and punished according to Japanese Jaw. The consular 
courts shall be open to Japanese creditors, to enable 
them to recover their just claims against American 
citizens, and the Japanese courts shall in like manner 
be open to American citizens for the recovery of their 
just claims against Japanese.” 12 Stat. 1056. 

As will be seen, the language of the fourth article of 
the treaty of 1857 is that “Americans committing 
offenses in Japan shall be tried,’”’ etc.; while the lan- 
guage of the sixth article of the treaty of 1858 is that 
“Americans committing offenses against Japanese shall 
be tried,” etc. Offenses committed in Japan and 
offenses committed against Japanese are not neces- 
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sarily identical in meaning. The latter standing by 
itself would require a more restricted construction. 
But the twelfth article of that treaty obviates that. It 
is as follows: 

“Art. XII. Such of the provisions of the treaty made 
by Commodore Perry, and signed at Kanagawa on the 
3lst of March, 1854, as conflict with the provisions of 
this treaty are hereby revoked; and as all the provis- 
ions of a convention executed by the consul-general of 
the United States and the governors of Simoda, on the 
17th of June, 1857, are incorporated in this treaty, that 
convention is also revoked.”’ 

It will thus be perceived that the revocation of the 
treaty of 1857 was made upon the assumption and dec- 
laration that all its provisions were incorporated into 
the treaty of 1858. The revocation must therefore be 
held to be limited to those provisions and those only 
which are thus incorporated, that treaty still remain- 
ing in force as to the unincorporated provisions. This 
has been the practical construction given to the alleged 
revocation by the authorities of both countries—a con- 
struction which, in view of the erroneous statement as 
to the incorporation into the new treaty of all the pro- 
visions of the former one, is reasonable and just. 

Our government has always treated article [V of the 
treaty of 1857 as continuing in force, and it is pub- 
lished as such in the United States Consular Regula- 
tions, issued in 1888. Appendix No. 1, p. 313. Its offi- 
cial interpretation is found in article 71 of those regu- 
lations, which declares that ‘‘consuls have exclusive 
jurisdiction over crimes and offenses committed by 
citizens of the United States in Japan.’’ Mr. Bingham, 
our minister to that country at the time of the treaty 
of 1858, always assumed the incorporation into the 
treaty of that year of all the provisions of the treaty of 
1857. When the prisoner reached San Francisco, on 
his way from Japan to Albany, he applied to the Cir- 
cuit Court of the United States for a writ of habeas 
corpus, and cited the sixth article of the treaty of 1858, 
insisting that it only provided for the trial of Ameri- 
cans by American consular courts in Japan for offenses 
committed against Japanese, and therefore he could 
not be held to answer for the murder of the second 
officer of the American ship Bullion, when in Japan- 
ese waters, because he was not a Japanese subject. In 
a communication made under date of June 8, 1881, by 
the minister to the secretary of State, reference is 
made to this position, and the following language is 
used: ** Nothing, in my opinion, could more strongly 
testify to the utter weakness of the claim made for 
Ross against the government than this attempt to 
limit the jurisdiction of our consuls in Japan over 
Americans, guilty of crimes by them committed within 
this empire, to such crimes only as they should com- 
mit upon the persons of Japanese subjects. According 
to this logic, Americans may in Japan murder each 
other and the citizens or subjects of all lands save the 
subjects of Japan with impunity—as it is admitted by 
this government that it cannot try an American for 
any offense whatever—and it must also be conceded 
that the tribunals of no other government than our 
own can try Americans for crimes by them committed 
within this empire. In giving my reasons to the de- 
partment for sustaining the jurisdiction of the United 
States in this case, and for approving as I did the con- 
viction of Ross, in which the consul-general and the 
four associates who sat with him had concurred, 1 
cited article [V of our convention of 1857 with Japan, 
to-wit: ‘ That Americans committing offenses in Japan 
shall be tried by the American consul-general or con- 
sul, and shall be punished according to American law.’ 
This provision of the convention of 1857 and all other 
provisions thereof were saved and incorporated in our 
treaty of 1858 with Japan, article XII [quoted above]. 
You will observe that Mr. Townsend Harris was the 
consul-general of the United States who negotiated 





both of these treaties with Japan, and that the treaty 
of 1858 was ratified April 12, 1860, and that thereafter, 
to-wit, June 22, 1860, Congress passed the act to carry 
into effect this treaty with Japan, and provided that 
the minister and consuls of the United States in Japan 
be ‘fully empowered to arraign and try in the manner 
(in said statute provided) all citizens of the United 
States charged with offenses against law committed’ 
(by them in Japan) [§ 4084, Rev. Stat.]; and also by 
section 4086 provided that the jurisdiction in both ciyi] 
and criminal matters in Japan shall ‘ in all cases be ex. 
ercised and enforced in conformity with the laws of 
the United States, which so far as necessary to exe- 
cute such treaty are extended over all citizens of the 
United States therein, and over all others to the ex. 
tent the terms of the treaty justify or require.’ Here 
was the construction above stated by me asserted by 
the same Senate which ratified the treaty, and by the 
same president who approved both the treaty and the 
act of Congress. The president and the department 
have always construed the treaty of 1858 as carrying 
with it and incorporating therein the fourth article 
and all other provisions of the convention of 1857.” 

The legislation of Congress to carry into effect the 
treaty with Japan is found in the Revised Statutes, in 
sections most of which apply equally to treaties with 
China, Siam, Egypt and Madagascar. §§ 4083-4091. 
Confining ourselves to the treaty with Japan only, we 
find that the legislation secures a regular and fair 
trial to Americans committing offenses within that 
empire. . 

It enacts that the minister and consuls of the United 
States, appointed to reside there, shall, in addition to 
other powers and duties imposed upon them respect- 
ively, be invested with the judicial authority therein 
described, which shall appertain to their respective 
offices and be a part of the duties belonging thereto, 
so far as the same is allowed by treaty ; and empowers 
them to arraign and try, in the manner therein pro- 
vided, all citizens of the United States charged with 
offenses against law committed in that country, and 
to sentence such offenders as therein provided, and to 
issue all suitable and necessary process to carry their 
authority into execution. It declares that their juris- 
diction in both criminal and civil matters sball in all 
cases be exercised and enforced in conformity with the 
laws of the United States, which, so far as necessary 
to execute the treaty and suitable to carry it into ef- 
fect, are extended over all citizens of the United States 
in Japan, and over all others there to the extent that 
the terms of the treaty justify or require. It also pro- 
vides that where such laws are not adapted to the ob- 
ject or are deficient in the provisions necessary to fur- 
nish suitable remedies, the common law and tbe law 
of equity and admiralty shall be extended in like 
manner over such citizens and others; and that if 
neither the common law nor the law of equity or ad- 
miralty, nor the statutes of the United States, furnish 
appropriate and sufficient rethedies, the minister shall, 
by decrees and regulations, which shall have the force 
of law, supply such defects and deficiencies. Each of 
the consuls is authorized, upon facts within his own 
knowledge, or which he has good reason to believe 
true, or upon complaint made or information filed in 
writing and authenticated in such way as shall be pre- 
scribed by the minister, to issue his warrant for the 
arrest of any citizen of the United States charged 
with committing in the country an offense against 
law; and to arraign and try any such offender; and 
to sentence him to punishment in the manner therein 
prescribed. 

The legislation also declares that insurrection or re 
bellion against the government, with intent to sub- 
vert the same, and murder, shall be punishable with 
death, but that no person shall be convicted thereof 
unless the consul and his associates in the trial all 

















aty 
ter, 
try 


her 
ted 
ed ’ 


ivil 
ex- 
of 
xe- 
the 
eXx- 
ere 


the 
the 
ent 


ing 
cle 


in 
ith 


hat 











THE ALBANY LAW JOURNAL. 453 











concur in the opinion, and the minister approves of 
the conviction. 1t also provides that whenever in 
any case the consul is of opinion that by reason of 
the legal questions which may arise therein, assistance 
will be useful to him, or that a severer punishment 
than previously specified in certain cases will be re- 
quired, he shall summon to sit with him on the trial 
one or more citizens of the United States, not ex- 
ceeding four, and in capital cases not less than four, 


who shall be taken by lot from a list which has been. 


previously submitted to aud approved by the minister, 
and shall be persons of good repute and competent 
for the duty. 

The jurisdiction of the consular tribunal, as is thus 
seen, is to be exercised and enforced in accordance 
with the laws of the United States; and, of course, 
in pursuance of them the accused will have an oppor- 
tunity of examining the complaint against him, or 
will be presented with a copy stating the offense he 
has committed, will be entitled to be confronted with 
the witnesses against him and to cross-examine them, 
and to have the benefit of counsel; and indeed will 
have the benefit of all the provisions necessary to se- 
cure a fair trial before the consul and his associates. 
The only complaint of this legislation made by coun- 
sel is, that in directing the trial to be had before the 
consul and associates summoned to sit with him, it 
does not require a previous presentment or indict- 
ment by a grand jury, and does not give to the ac- 
cused a petit jury. The want of such clauses, as af- 
fecting the validity of the legislation, we have already 
considered. It is not pretended that the prisoner did 
not have, in other respects, a fair trial in the Consu- 
lar Court. 

It is further objected to the proceedings in the Con- 
sular Court that the offense with which the petitioner 
was charged, having been committed on board of a 
vessel of the United States in Japanese waters, was 
not triable before the Consular Court; and that the 
petitioner, being a subject of Great Britain, was not 
within the jurisdiction of that court. These objec- 
tions we will now proceed to consider. 

The argument presented in support of the first of 
these positions is briefly this. Congress has provided 
for the punishment of murder committed upon the 
high seas, or any arm or bay of the sea within the 
admiralty and maritime jurisdiction of the United 
States, aud out of the jurisdiction of any particular 
State; and has provided that the trial of all offenses 
committed upon the high seas, out of the jurisdiction 
of any particular State, shall be in the district where 
the offender is found or into which he is first brought. 
The term “ high seas” includes waters un the sea-coast 
Without the boundaries of low-water mark; and the 
waters of the port of Yokohama constitute, within 
the meaning of the statute, high seas. Therefore it 
is contended, that although the ship Bullion was at the 
time lying in those waters, the offense for which the 
appellant was tried and convicted was committed on 
the high seas and within the jurisdiction of the do- 
mestic tribunals of the United States, and is not pun- 
ishable elsewhere. In support of this position it is as- 
sumed that the jurisdiction of the Consular Court is 
limited to offenses committed on land, within the ter- 
ritory of Japan, to the exclusion of offenses committed 
on waters within that territory. 

There is, as it seems to us, an obvious answer to this 
argument. ‘he jurisdiction to try offenses committed 
on the high seas in the district where the offender 
may be found, or into which he may be first brought, 
18 not exclusive of the jurisdiction of the consular 
tribunal to try a similar offense when committed in a 
port of a foreign country in which that tribunal is es- 
tablished, and the offender is not taken to the United 
States. There is no law of Congress compelling the 
Master of a vessel to carry or transport him to any 





home port when he can be turned over to a Consular 
Court having jurisdiction of similar offenses com- 
mitted in the foreign country. 7 Op. Atty.-Gen. 722. 
The provisions conferring jurisdiction in capital cases 
upon the consuls in Japan, when the offense is com- 
mitted in that country, are embodied in the Revised 
Statutes, with the provisions as to the jurisdiction of 
domestfe tribunals over such offenses committed on 
the high seas; and those statutes were re-enacted to- 
gether, and ag re-enacted, went into operation at the 
same time. To both effect must be given in proper 
cases, where they are applicable. We do not adopt the 
limitation stated by counsel to the jurisdiction of the 
consular tribunal, that it extends only to offenses com- 
mitted on land. Neither the treaty nor the Revised 
Statutes to carry them into effect contain any such 
limitation. The latter speak of offenses committed in 
the country of Japan— meaning within the territorial 
jurisdiction of that country—which includes its ports 
and navigable waters as well as its lands. 

The position that the petitioner, being a subject of 
Great Britain, was not within the jurisdiction of the 
Consular Court, is more plausible, but admits, we think, 
of a sufficient answer. The national character of the 
petitioner for all the purposes of the consular jurisdic- 
tion was determinable by his enlistment as one of the 
crew of the American ship Bullion. By such enlist- 
ment he became an American seaman — one of an 
American crew on board of an American vessel — and 
as such entitled to the protection and benefits of all 
the laws passed by Congress on behalf of American 
seamen, and subject to all their obligations and liabili- 
ties. Although his relations to the British government 
are not so changed that after the expiration of his en- 
listment on board of the American ship, that govern- 
ment may not enforce his obligation of allegiance, and 
he on the other hand may not be entitled to invoke 
its protection as a British subject, that relation was 
changed during his service of seaman on board of the 
American ship under his enlistment. He could then 
insist upon treatment as an American seaman, and in- 
voke for his protection all the power of the United 
States which could be called into exercise for the pro- 
tection of seamen who were native born. He owes for 
that time to the country to which the ship on which he 
is serving belongs, a temporary allegiance, aud must be 
held to all its responsibilities. The question has been 
treated more as a political oue for diplomatic adjust- 
ment, than asa legal one to be determined by the ju- 
dicial tribunals, and has been the subject of corre- 
spondence between our government and that of Great 
Britain. 

The position taken by our government is expressed 
in a communication from the secretary of State to the 
British government, under date of June 16, 1881. It 
was the assertion of a principle which the secretary 
insisted *“‘is in entire conformity with the principles 
of English law as applied to a mercantile service al- 
most identical with our own in its organization and 
regulation. That principle is that when a foreigner 
enters the mercantile marine of any nation and be- 
comes one of the crew of a vessel having undoubtedly 
a national character, he assumes a temporary alle- 
giance to the flag under which he serves, and in re- 
turn for the protection afforded him becomes subject 
to the laws by which that nation in the exercise of an 
unquestioned authority governs its vessels and sea- 
men. If therefore,” he continued, *‘the government 
of the United States has by treaty stipulation with 
Japan acquired the privilege of administering its own 
laws upon its own vessels and in relation to its own 
seamen in Japanese territory, then every American 
vessel and every seaman of its crew are subject to 
the jurisdiction which by such treaty has been trans- 
ferred to the government of the United States.” 

“If Ross had been a passenger on board of the Bul- 
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lion, or. if residing in Yokohama, he had come on 
board temporarily and had then committed the mur- 
der, the question of jurisdiction would have been very 
different. But as it was, he was part of the crew, a 
duly enrolled seaman under American laws, enjoying 
the protection of this government to such an extent 
that he could have been protected from arrest by the 
British authorities; and his subjection to the laws of 
the United States cannot be avoided just at the mo- 
ment that it suits his convenience to allega foreign 
citizenship. The law which he violated was the law 
made by the United States for the government of 
United States vessels; the person murdered was one 
of his own superior officers whom he had bound him- 
self to respect and obey, and it is d‘fficult to see by 
what authority the British government can assume 
the duty or claim the right to vindicate that law or 
protect that officer.’ 

‘The mercantile service is certainly a national ser- 
vice, although not quite in the sense in which that term 
would be applied to the national navy. It isan organ- 
ized service, governed by aspecial and complex system 
of law, administered by national officers, such as col- 
lectors, harbor masters, shipping masters and consuls, 
appointed by national authority. This system of law 
attaches to the vessel and crew when they leave a na- 
tional port and accompanies them around the globe, 
regulating their lives, protecting their persons and 
punishing their offenses. The sailor, like the soldier, 
during his enlistment, knows no other allegiance than 
to the country under whose flag he serves. This law 
may be suspended while he is in the ports of a foreign 
nation, but where such foreign nation grants to the 
country which he serves the power to administer its 
own Jaws in such foreign territory, then the law under 
which he enlisted again becomes supreme.”’ 

The secretary concluded his communication with 
the following expression of the determination of our 
government: 

‘*So impressed is this government with the import- 
ance snd propriety of these views, that while it will 
receive with the most respectful consideration the ex- 
pression of any different conviction which Her Britan- 
nie Majesty’s government may entertain, it will yet 
feel bound to instruct its consular and diplomatic offi- 
cers in the East, that in China and Japan the judicial 
authority of the consuls of the United States will be 
considered as extending over all persons duly shipped 
and enrolled upon the articles of any merchant vessel 
of the United States, whatever be the nationality of 
such person. And all offenses which would be jus- 
ticiable by the Consular Courts of the United States, 
where the persons so offending are native-born or 
naturalized citizens of the United States, employed in 
the merchant service thereof, are equally justiceable 
by the same Consular Courts in the case of seamen of 
foreign nationality.” 

The determination thus expressed was afterward 
carried out by incorporating the doctrine into the per- 
manent regulations of the department for the guide of 
the consuls of this country. 72d regulation. 

The views thus forcibly expressed present in our 
judgmeut the true status of the prisoner while an en- 
listed seaman on the American vessel, and give effect 
to the purpose of the treaty and the legislation of Con- 
gress. The treaty uses the term “Americans” in 
speaking of those who may be brought within the ju- 
risdiction of the Consular Court for offenses committed 
in Japan, The statute designates them as “citizens 
of the United States,” and yet extends the laws of the 
United States, so far as they may be necessary to exe- 
cute the treaty and are suitable to carry the same iuto 
effect, not only over all citizens of the United States in 
Japan, but also over “all others to the extent that the 
terms of the treaty justify or require.” 

Reading the treaty and statute together in view of 





the purpose designed to be accomplished, we are satis. 
fied that it was intended by them to bring within our 
laws all who are citizens, and also all who, though not 
strictly citizens, are by their service equally entitled 
to the care and protection of the government. It is q 
canon of interpretation to so construe a law or a treaty 
as to give effect to the object designed, and for that 
purpose all of its provisions must be examined in the 
light of attendant and surrounding circumstances. To 
some terms and expressiuns a literal meaning will be 
given, and to others a larger and more extended one. 
The reports of adjudged cases and approved legal 
treatises are full of illustrations of the application of 
thisrule. The inquiry in all such cases is as to what 
was intended in the law by the Legislature and in the 
treaty by the contracting parties. 

In Geofroy v. Riggs, 133 U. S. 258, which was before 
this court at the last term, it was held that the Dis- 
trict of Columbia, as a political community, is one of 
* the States of the Union,” within the meaning of that 
term as used in the consular convention of 1853 with 
France; such construction being necessary to give 
consistency to the provisions of the convention, aud 
not defeat the consideration given by France for her 
concession of certain rights to citizeus of the United 
States. And in the present case, to carry out the in- 
tention of the treaty and statute in question, they will 
be construed to apply to all parties who are by public 
law, or the law of the country, entitled to be treated 
forthe time, from their employment and service, as 
citizens. There are many adjudications to the effect 
that such character will be ascribed to parties and they 
be held liable to all its consequences, and entitled to 
all its benefits, on other grounds than birth and 
naturalization. 

A statute of Henry VIII enacted that if anybody 
should rob or take “‘ the goods of the king’s subjects 
within this realm,’ and be found guilty, the party 
robbed should have restitution of the goods. Of this 
statute Sir Matthew Hale said, that ‘‘ though it speaks 
of the king’s subjects, it extends to aliens robbed; for 
though they are not the king’s natural-born subjects, 
they are the king’s subjects when in England, by local 
allegiance.”’ 1 Hale’s Pleas of the Crown, p. 542. 

In United Stutes v. Holmes, 5 Wheat. 412, which is 
in point in the case before us, certain parties were in- 
dicted in the Circuit Court of the United States for 
the District of Massachusetts and convicted of mur- 
der on the high seas. It appeared that a vessel, ap- 
parently Spanish, was captured by privateers from 
Buenos Ayres, and a prize crew was put on board, of 
whom the prisoners were a part. One of them was 4a 
citizen of the United States and the others were for- 
eigners. The crime was committed by drowning the 
person, whose death was charged, by the prisoners 
driving or throwing him overboard. On motion fora 
new trial certain questions arose on which the judges 
were divided in opinion. One of these was, whether 
it made any difference as to the point of jurisdiction, 
whether the prisoners or any of them were citizens of 
the United States, or that the offense was committed, 
not on board of any vessel, but in the high seas. The 
court said that the question contained two proposi- 
tions; one as to the national character of the offender 
and the person against whom the offense was com- 
mitted; and second as to the place where it was com- 
mitted. In respect to the first the court was of opinion 
that it made no difference whether the offender was 4 
citizen of the United States or not; adding, “If it 
(the offense) be committed on board of a foreign vessel 
by a citizen of the United States, or on board of a ves- 
sel of the United States by a foreigner, the offender is 
to be considered, pro hac vice, and in respect to this 
subject, as belonging to the nation under whose flag he 
sails.’’ 

The case of The Queen v. Anderson, L. R., 1 Crown 
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Cases Reserved, 161, is still more in point. There one 
James Anderson, an American citizen, was indicted 
atthe Central Criminal Court in England for murder 
on board a vessel belonging to the port of Yarmouth 
in Nova Scotia; she was registered in London, and 
was sailing under the British flag. At the time the 
offense was committed the vessel was in the river 
Garonne, within the boundaries of the French em- 
pire, on her way up to Bordeaux, which city is by the 
gourse of the river, about ninety miles from the open 
gea. The vessel had proceeded about half way up the 
river, and was at the time of the offense about three 
hundred yards from the nearest shore, the river at that 
place being about half a mile wide. The tide flows up 
to the place and beyond it. The prisoner was convicted 
aud the case was reserved for the opinion of the court. 
It was contended on behalf of the prisoner that the 
court had no jurisdiction in the case because he was 
an American citizen and in a foreign country at the 
time the offense was committed; and also that section 
267 of the Merchant Shipping Act, which it was said 
the crown relied upon at the.trial, applied only to 
British seamen. Mr. Justice Blackburn in regard to 
this last statement observed: * The expression, ‘ British 
seamen,’ may mean one who, whatever his nationality, 
is serving on board a British ship,’”’ and also that it had 
been decided ‘* that a ship which bears a nation’s flag 
is to be treated asa part of the territory of that na- 
tion. A shipis a kind of floating island.’’ Counsel 
answered that if it floated into the territory of another 
nation it would cease to be so, and the jurisdiction of 
the flag would then be excluded, and that the man 
might have been tried in France; to which Chief Jus- 
tice Bovill replied: ‘* Even if he might, why should 
not this country legislate to regulate the conduct of 
those on board its own vessels, or so as tu have coucur- 
rent jurisdiction?” All the judges concurred in sus- 
taining the conviction. In giving his opinion the 
chief justice said : 

“There is no doubt that tha place where the offense 
was committed was within the territory of France, 
and that the prisoner was therefore subject to the laws 
of France, which that nation might enforce if they 
thought fit; but at the same time he was also within a 
British merchant vessel, on board that vessel as a part 
of the crew, and as such he must be taken to have been 
under the protection of the British law, and also 
amenable to its provisions. It is said that the prisoner 
was an American citizen, but he had embarked by his 
own consent on board a British ship, and was at the 
time a portion of its crew, There are many observa- 
tions to be found in various writers to show that in 
some instances, though subject to American law as 
acitizen of America, and to the law of France as be- 
ing found within French territory, yet that he must 
also be considered as being within British jurisdic- 
tion as forming a part of the crew of a British ves- 
sel, upon the principle that the jurisdiction of a 
tountry is preserved over its vessels, though they 
may be in ports or rivers belonging to another nation.’ 
Page 165. 

Mr. Justice Blackburn said: ‘‘ Where a nation al- 
lows a vessel to sail under her flag, and the crew have 
the protection of that flag, common sense and justice 
require that they should be punishable by the law of 
the flag.” Page 170. 

The views expressed by the department of State, 
quoted above, are in harmony with the doctrine uni- 
formly asserted by our government against the claim 
of England of a right to take its countrymen from the 
deck of an American merchant vessel and press them 
into its naval service. It isa part of our history that 
the assertion of this claim, and its enforcement in 
mauy instances, caused a degree of irritation among 
our people which no conduct of any other country has 
ever produced. Its enfor t was d d a great 











indignity upon this country and a violation of our 
right of sovereignty, our vessels being considered as 
parts of dur territory. It led tothe War of 1812, and 
although that war closed without obtaining a relin- 
quishment of she claim, its further ussertion was not 
attempted. At last, in a communication by Mr. Web- 
ster, then secretary of State, to Lord Ashburton, the 
special British minister to this country, on the 8th of 
August, 1842, the claim was repudiated, and the an- 
nouncement made that it would uo longer be allowed 
by our goveroment and must beabandoned. Thecon- 
clusion of Mr. Webster’s communication bears upon 
the question before us. After referring to the claim of 
Great Britain, and demonstrating the injustice of the 
position and its violation of national rights, he said: 
“Tu the early disputes between the two governments, 
on this so long-contested topic, the distinguished per- 
son tou whose hands were first intrusted the seals of 
this department declared that ‘ the simplest rule will 
be, that the vessel being American shall be evidence 
that the seamen on board are such.’ Fifty years’ ex- 
perience, the utter failure of many negotiations, and a 
careful reconsideration now had of the whole subject 
ata moment when the passions are laid, and no pres- 
ent interest or emergency exists to bias the judgment, 
have convinced this government that this is not only 
the simplest and best, but the only rule which can be 
adopted and observed consistently with the rights and 
honor of the United States, and the security of their 
citizens. That rule announces therefore what will 
hereafter be the principle maintained by their govern- 
ment. In every regularly documented American mer- 
chant vessel, the crew who navigate it will find their 
protection in the flag which is over them.’’ Webster's 
Works, vol. 6, p. 325. 

This rule, that the vessel being American is evidence 
that the seamen on board are such, is now an estab- 
lished doctrine of this country; and in support of it 
there is with the American people no diversity of opin- 
ion and can be no division of action. 

We are satisfied that the rule of construction in the 
present case was adopted by the department of State 
in the correspondence with the English goverument, 
and that the action of the consular tribunal in taking 
jurisdiction of the prisoner Ross, though an English 
subject, for the offense committed, was authorized. 
While he was an enlisted seaman on the American 
vessel, which floated the American flag, he was, within 
the meaning of the statute and the treaty, an Ameri- 
can, under the protection and subject to the laws of 
the United States equally with the seaman who was 
native born. Asan American seaman he could have 
demanded a trial before the Consular Court as a mat- 
ter of right, and must therefore be held subject to it 
as a matter of obligation. 

We have not overlooked the objection repeatedly 
made and earnestly pressed by counsel, that the con- 
sular tribunal is a court of limited jurisdiction. It is 
undoubtedly a court of that character, limited by the 
treaty and the statutes passed to carry it into effect, 
and its jurisdiction cannot be extended beyond their 
legitimate meaning. But their construction is not 
therefore to be so restricted as to practically defeat the 
purposes to be accomplished by the treaty, but rather 
so as to give it full operation, in order that it may not 
be a vain and nugatory act. 

It is true that the occasion for consular tribunals in 
Japan may hereafter be less than at present, as every 
year that country progresses in civilization and in the 
assimilation of its system of judicial procedure to that 
of Christian countries, as well as in the improvement 
of its penal statutes; but the system of consular tribu- 
nals which have a general similarity in their main pro- 
visions, is of the highest importance, and their estab- 
lishment in other than Christian countries, where our 
people may desire to go in pursuit of commerce, will 
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often be essential for the protection of their persons 
and property. 

We have not considered the objection to the -dis- 
charge of the prisoner on the ground that he accepted 
the conditional pardon of the president If his con- 
viction and sentence were void for want of jurisdiction 
in the consular tribunal, it may be doubtful whether 
he was estopped, by his acceptance of the pardon, from 
assailing their validity; but into that inquiry we need 
not go, for the Consular Court having had jurisdiction 
to try and sentence him, there can be no question as 
to the binding force of the acceptance. 

Order affirmed. 








BANKS — NEGOTIABLE INSTRUMENTS. 


NEW YORK COURT OF APPEALS, APRIL 28, 1891. 


SHIPMAN Y. BANK OF STATE OF NEw YORK. 


A bank is liable to its depositors for money deposited which 
it has paid out on checks drawn by the depositor, which 
checks have been stolen by the depositor’s clerk, who has 
forged the indorsement thereon, where it appears that 
the depositor was guilty of no negligence, and that the 
bank paid the checks without inquiry as to the genuine- 
ness of the indorsements and in reliance upon the re- 
sponsibility of the persons presenting them for payment. 

The fact that such checks were returned to the depositor 
when his pass-book was written up, and were received by 
him without objection, does not relieve the bank from 
liability where the failure of the depositor to detect the 
forgeries was not caused by negligence on his part. 

1 Revised Statutes, page 768, section 5, which provides that 
negotiable paper made payable to a fictitious person, and 
negotiated by the maker, has the same validity, ‘‘as 
against the maker and all persons having knowledge of 
the facts, as if payable to bearer,” does not apply where 
the maker believes the payee of a check drawn by him to 
be a real person; and does not intend to have the check 
go into circulation until it has been indorsed by the payee, 
but the check is fraudulently negotiated by a third per- 
son without fault of the maker. 

In an action by a depositor againsta bank to recover money 
deposited, which the bank has paid out on checks having 
forged indorsements, thefact that the forger has made 
good the amount of the checks to the payees constitutes 
no defense, where the money with which he made good 
the checks was not furnished by the bank, and plaintiff 
had not profited by such payment, since the action is not 
founded upon the wrongful payment of the checks, but 
upon the debt created by the deposit. 


PPEAL from Supreme Court, General Term, First 
Department. 


Wm. Allen Butler, for appellant. 
Elihu Root, for respondents. 


O’Briken, J. This appeal brings here for review a 
judgment of over $223,000, recovered by the plaintiffs 
against the defendant, upon a state of facts fully 
found and stated by the referee in his report, and in 
regard to which there is little, if any, serious dispute 
between the parties. The form of the action is for the 
recovery of asum of money which it is claimed the 
defendant undertook, when accepting the plaintiffs’ 
deposits, to pay to them, or upon their order and di- 
rection. It has been found and is admitted on both 
sides that on the 7th of April, 1884, the plaintiffs had 
upon deposit to their credit with the defendant the 
sum of $14,499.08. That from this date to the close of 
business on the 3d day of October, 1888, the defendant 
had and received to and for the use of the plaintiffs 
various other sums of money, deposited from time to 
time, between these dates, by the plaintiffs with the 
defendant, amounting in the aggregate to $6, 213,586.71. 
That between the 7th day of April, 1884. and the close 
of business on the 3d day of October, 1888, the defend- 











aut paid to the order of the plaintiffs, on their checks 
drawn against the balance above stated and the de. 
posits subsequently made, various sums of money, 
amounting in the aggregate to $6,030,040.29. This would 
leave a balance due to the plaintiffs by the defendant 
of $198,045.50, which, with interest, is the sum that con- 
stitutes the subject of this controversy. The defend. 
ant alleged in its answer that all moneys deposited 
with it by the plaintiffs were fully paid upon their or. 
der, and by checks drawn upon it by them; and, in 
order to meet and disprove the plaintiffs’ claim that 
there was due to them from the defendant, at the close 
of business on the 3d day of October, 1888, the sum of 
$198,045.50, the defendant produced twenty-seven 
checks, all signed by the plaintiffs and drawn upon the 
defendant, directing the payment of sums respectively 
aggregating the total balance above mentioned, and to 
recover which the plaintiffs brought the action. That 
the defendant actually paid these checks is not dis- 
puted, and the case is thus made to turn upon the 
question whetber they are available to the defendant 
as lawful vouchers, establishing the fact that the 
moneys claimed by the plaintiffs were paid out by the 
defendant upon these checks according to the order 
and direction of the plaintiffs. 

A clear understanding of the question involved re- 
quires a brief statement of the facts and circumstances 
under which these twenty-seven checks were signed by 
the plaintiffs and presented to and paid by the defend- 
ant. The plaintiffs are a well-known law firm in the 
city of New York, engaged in an extensive business, 
which, in its organization, had a department known as 
the ‘‘Real Estate Department.” In this branch of 
their business they examined titles for clients who 
were lenders of money on bond and mortgage, carried 
out and completed such loans, and occasionally exam- 
ined titles for clients who were purchasers of real es- 
tate. One of the members of the firm had general 
charge of this department, but the details of the busi- 
ness and the execution of the work were intrusted to 
subordinates. One James E. Bedell, a lawyer who had 
been admitted to the bar in the year 1868, and had 
been in the employ of the plaintiffs since 1873, assist- 
ing in the real estate department, was, in the year 
1881, practically put in charge of the work of this de- 
partment, under the direction of the member of plain- 
tiffs’ firm who had the general charge. Bedell was au 
experienced and capable lawyer. The plaintiffs be- 
lieved that he was honest and trustworthy, and, prior 
to the discovery of the very extraordinary crime in 
connection with these checks, they had no reason 
whatever to suspect or distrust him. During the pe 
riod covered by the transactions in question the plain- 
tiffs employed one Dodge, a competent expert book- 
keeper, who took charge of the plaintiffs’ books, and 
acted as cashier. He kept the account between the 
plaintiffs and defendant. He filled out all the checks 
and made all the entries in the check-books, and the 
checks, when paid by defendant, came to him with the 
pass-book, which was balanced by the defendant, and 
the vouchers, including the checks in question, re- 
turned with the book, from time to time, at frequent 
intervals. The course of the business in which the 
checks in question were issued was substantially as fol- 
lows: The plaintiffs’ client, who wished to makea loan 
through them, furnished the money, which went di- 
rectly into the plaintiffs’ general bank account with the 
defendant. Against the sum to be loaned, and thus put 
to the plaintiffs’ credit, checks were filled up by Dodge, 
the cashier, from a written statement made by Bedell, 
showing the amount required to pay liens or charges 
on the property to be mortgaged, the amount of the 
plaintiffs’ charges, and any other items entering into 
the transaction, and the balance to be paid the bor 
rower. After filling up the checks, Dodge would take 
the check-book, with the filled-up checks, to a mem- 
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per of the firm for signature, showing him the entries 
in the check-book of the deposit of the client’s money, 
and the statement of Bedell as to the payments to be 
made; and thereupon the checks would be signed by 
the plaintiffs, in the name of the individual partner to 
whom it was presented by Dodge, the firm-name be- 
ing engraved on each check and the individual signa- 
ture underwritten. Dodge would then take away the 
check-book and deliver the several checks to Bedell. 
In this manner the twenty-seven checks in question 
were intrusted by the plaintiffs to Bedell, their clerk, 
for delivery to the payees, respectively, therein named, 
who were in good faith believed by the plaintiffs to be 
real persons entitled to receive the amount of said 
checks, respectively, from them or their clients. The 
defendant paid the checks toa third person, upon an 
jndorsement thereon of the payees named, forged by 
Bedell, who converted the proceeds to his own use. 
The names of the payees written in sixteen of the 
twenty-seven checks, drawn for sums aggregating 
$112,818.72, were not the names of real, but fictitious, 
persons. The remaining eleven checks, drawn for 
sums aggregating $85,227.08, were made payable to the 
order of real persons, whose indorsements were in 
every case forged by Bedell. Only three of the checks, 
drawn for less than $2,400, were paid to Bedell by de- 
fendant. All the others were deposited, from time to 
time, in various other banks in the city of New York, 
and the money thereon received by Bedell from these 
banks, and the checks all ultimately paid by defend- 
ant through the exchanges in the clearing-house, in the 
due and regular course of business. As to the sixteen 
checks payable to the order of fictitious persons, the 
plaintiffs were led by fraudulent contrivances and rep- 
resentations on the part of Bedell, the details of which 
appear in the record, to believe, and they did in fact 
believe, until the discovery of the forgeries, that such 
payees were real persons; and as to all the checks the 
plaintiffs did not intend that any of them should go 
into circulation, or should be paid by the defendant, 
otherwise than through a delivery to and indorsement 
by the payee named therein. The checks were paid in 
every case by the defendant without any inquiry as to 
the genuineness of the indorsements, and in reliance 
upon the responsibility of the parties presenting the 
same, and not in reliance upon any thing done or for- 
borne by the plaintiffs, except that they were signed 
by them. There is no claim that, at the time the de- 
fendant paid the checks, it had any knowledge or sus- 
picion or reason to suspect that any of the indorse- 
ments were forged, or that any of the names were fic- 
titious, or that there was any fraud or irregularity in 
respect to any of the checks or any indorsement or 
writing thereon. The plaintiffs’ confidence in Bedell, 
and his representation of them in all their dealings 
with clients, concerning loans on real estate, continued 
without interruption until one of these clients, upon 
examining a fabricated mortgage sent to him by Be- 
dell, had his attention arrested by the faintness of the 
impression of the seal of the register on the certificate 
of record, so that he sent the mortgage to the regis- 
ter’s office for a better sealing. This led to the dis- 
covery of all the frauds, forgeries, fabrications of docu- 
Ments, attestations and official certificates carried on 
by him in the plaintiffs’ office for more than four years. 
The plaintiffs did not discover that the indorsements 
onthe checks had been forged, or that the amount 
thereof had not been paid to them or their order, until 
nearly four months after May 22, 1888, which was the 
date of the last check so forged. On the discovery of 
the facts, und before the commencement of this ac- 
tion, the plaintiffs tendered the checks to the defend- 
ant, and demanded that the amount of the same 
should be paid to them or credited in their account by 
“n a which tender and demand were re- 
rt le 





The various deposits of money, made from time to 
time by the plaintiffs with the defendant, created the 
relation of debtor and greditor, and the law implies a 
contract on the part of the defendant to disburse the 
money standing to the plaintiffs’ credit only upon their 
order and in conformity with their directions. The 
defendant is not entitled to charge against the plain- - 
tiffs’ account any sums as payments, unless they have 
been made to such persons as the plaintiffs directed. 
Such payments as were made without the order of the 
plaintiffs of their funds by the defendant afford to it 
no protection, when called upon by the plaintiffs to ac- 
count for the money deposited. Payments made upon 
forged indorsements are at the peril of the bank, un- 
less it can claim protection upon some principle of es- 
toppel or some negligence chargeable to the depositor. 
These rules are so familiar and so well established and 
illustrated by the adjudged cases that a bare reference 
to them is all that is needful here. Crawford v. Bank, 
100 N. Y. 53; _2#tna Nat. Bank v. Fourth Nat. Bank, 46 
id. 86; Corn Exchange Bank v. Nussau Bank, 91 id. 80; 
Phenix Bank v. Risley, 111 U. 8. 125; Bank of British 
North America v. Merchants’ Nat. Bunk, 91 N. Y. 106; 
Marine Bank v. Fulton Bank, 2 Wall. 256; Bank v. 
Whitman, 94 U. 8. 347; Citizens’ Nat. Bank v. Jmport- 
ers & Traders’ Bank, 119 N. Y. 195. 

The statement of the account made by the defend- 
ant to the plaintiffs, from time to time, the balancing 
of the bank pass-book, and the return of the same to 
the plaintiffs with the vouchers, including, as they did, 
the checks in controversy, with the forged indorse- 
ments thereon, constitute no obstacle to the mainten- 
ance of this action by the plaintiffs, as they were igno- 
rant of the facts and circumstances under which the 
checks were issued and put in circulation. An account 
thus stated can always be opened upon proof of mis- 
take or fraud; and the only effect of the plaintiffs’ si- 
lence as to the correctness of the account rendered by 
the defendant is to put upon them, in this action, the 
burden of showing that the account, as stated, was the 
result of fraud or mistake—a burden which they have 
fully assumed and met, as the referee has found. 

It is urged that the plaintiffs owed the duty to the 
defendant of examining the vouchers returned to them 
with the balanced pass-book, from time to time, and 
that a careful examination of the same would have dis- 
closed the fact that the money was received upon 
the checks by Bedell, and his forgeries thus detected. 
The duty of examining the returned vouchers was 
delegated by the plaintiffs to their cashier and book- 
keeper who was a faithful and competent person for 
many years in plaintiffs’ employ. The referee found 
as a fact, from all the circumstances of the case, that 
the failure to discover the forgeries sooner than they 
were was not, in any case, caused by any neglect on 
the part of the plaintiffs, or their cashier, of any duty 
that the plaintiffs owed to the defendant. The exam- 
ination of the checks would of course enable the plain- 
tiffs to ascertain whether their own siguature was 
genuine, and whether the amount, date or name of the 
payee had been changed, but would not necessarily en- 
able them to detect the forgery of the payee’s name. 
The law imposed no duty upon the plaintiffs to do 
more than they did to ascertain whether the indorse- 
ments on the checks were genuine. The defendant’s 
contract was to pay the checks only upon a genuine in- 
dorsement. The drawer is not presumed to know, and 
in‘fact seldom does know, the signature of the payee. 
The bank must, at its own peril, determine that ques- 
tion. It has the opportunity, by requiring identifica- 
tion when the check is presented, or a responsible 
guaranty from the party presenting it, of ascertaining 
whether the indorsement is genuine or not. When it 
returns the check to the depositor, as evidence of a 
payment made by his direction, the latter nas the right 
to assume that the bank has ascertained the tact to be 
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that the indorsement is genuine. Weisser v. Denison, 
10 N. Y. 68; Welsh v. Bank, 73 id. 424; Frank v. Bank, 
84 id. 209; Bank v. Whitman, 94 U. S. 347; Bank v. 
Morgan, 117 id. 107. 

The plaintiffs committed the examination of the 
vouchers when returned from the bank to a faithful 
and competent cashier, who failed to discover the 
forged indorsements. There is not the slightest reason 
to believe that, if the checks had been examined by 
one of the plaintiffs themselves, the result would have 
been any different. We are unable to see that any 
thing was done or omitted by the plaintiffs, with re- 
spect to the examination of the indorsements upon the 
vouchers, that excuses the defendant from its obliga- 
tion to pay only upon a genuine order. Nor can we 
perceive any thing done or omitted by the plaintiffs in 
the general conduct and management of their busi- 
ness, or in the employment of and confidence reposed 
in Bedell, that estops them from alleging that the 
twenty-seven checks were paid without thelr au- 
thority. Whether the plaintiffs were guilty of any neg- 
ligence in that regard was a question of fact, and the 
finding is that they were, in so far as the defendant 
was concerned, reasonably prudent and careful, and 
that the payment of the checks was not caused by any 
negligence on their part, aud we do not think it cau be 
said that this finding is without evidence. Moreover, 
it is found that the defendant paid the twenty-seven 
checks, in each case, without any inquiry as to the 
genuineness of the indorsements, and in reliance upon 
the responsibility of the persons presenting the same 
for payment, and not in reliance upon any thing done 
or forborne by the plaintiffs, except the fact that the 
checks had been drawn by them; and, further, that 
all the checks, except the three paid directly to Be- 
dell, and amounting to less thun $2,400, were presented 
to the defendant by and paid to banks perfectly sol- 
vent, and liable to respond to the defendant for all 
moneys paid upon the forged indorsements. These 
findings, supported, as they are, by the evidence, dis- 
pose of much of the argument upon which it is sought 
to establish the proposition that the plaintiffs are, by 
reason of their own acts and omissions, estopped from 
claiming that the checks were paid by the defendant 
without their authority. The facts upon which an es- 
toppel must always be based are found against the de- 
fendant. Bedell, in issuing the forged checks and 
fabricating the false papers to conceal his crimes, did 
not act as the plaintiffs’ agent, and his acts in this re- 
gard are not binding upon them, nor are they in any 
manner affected by his knowledge of the facts. The 
questions that arise in this case, and are so ably and 
elaborately discussed in the briefs of counsel, with re- 
spect to the examination of the returned checks and 
pass-book, the manner in which the plaintiffs’ business 
was conducted, and the degree of care and supervision 
that was exercised over their subordinates, how far 
the plaintiffs are bound by the criminal acts and 
kuowledge of their clerk, as well as the general rule of 
estoppel, when applied to this ciass of cases, are not 
new. They have been frequently and fully discussed 
in the numerous cases in this court, involving the 
rights and duties of banks and depositors, and it would 
extend this opinion beyond reasonable limits, and 
serve no useful purpose, to go over the ground again. 
Frank v. Bank, supra; Welsh v. Bank, supra; Weisser 
v. Denison, supra; People v. Bank, 75 N. Y. 547; Bank 
v. Morgan, supra; Mayor, etc., v. Bank of England, 21 
Q. B. Div. 160. It is enough to state our general con- 
clusion, that with respect to all these points, the de- 
fendant has failed to establish any defense to the ac- 
tion. 

It is claimed by the defendant that the sixteen 
checks made payable to the order of persons having no 
existence were, in legal effect, payable to bearer. It is 
provided by statute that paper made payable to the 
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order of a fictitious person, and negotiated by the 
maker, has the same validity, ‘‘as against the maker 
and all persons having knowledge of the facts, as jf 
payable to bearer.” 1 Rev. Stat., p. 768,85. Weare 
of the opinion, upon examination of tbe authorities 
cited by counsel on both sides, that this rule applies 
only to paper put into circulation by the maker with 
knowledge that the name of the payee does not repre. 
sent a real person. The maker’s intention is the con. 
trolling consideration which determines the character 
of such paper. It cannot be treated as payable to 
bearer, unless the maker knows the payee to be ficti- 
tious and actually intends to make the paper payable 
to a fictitious person. Bank vy. Alley, 79 N. Y. 536; 
Turnbull v. Bowyer, 40 id. 456; Vagliano v. Bank of 
England, 22 Q. B. Div. 103, on appeal, 23 id. 243; Arm 
strong v. Bank (Sup. Ct. Ohio, Oct., 1889); Gibson y. 
Minet, 1 H. B). 569. The findings of the referee that 
the plaintiffs in good faith believed that the names of 
the payees represented real persons, entitled to receive 
from them the amount of the check in each case, hay- 
ing been led to believe this by the fraudulent contriy- 
ances of Bedell, and that they intended that Bedell 
should deliver the check to a real payee therein named, 
and that they did not intend that they should go iuto 
circulation or be paid by defendant otherwise than 
through a delivery to and indorsement by the payee 
named, and that plaintiffs gave no authority to Bedell 
to indorse the name of the payee, or to put the checks 
into circulation, and that no one in fact relied on any 
appearance of authority, derived from the plaintiffs, in 
Bedell to indorse the payee’s name upon the checks, 
or to put them in circulation, disposes of this question. 
The indorsement of the names of the fictitious payees 
upon the checks, with intent to deceive and to put the 
checks in circulation, constituted the crime of forgery, 
by means of which, and without any fault of the plain- 
tiffs, payment was obtained thereon. The defendant 
does not occupy auy different position with reference 
to the checks payable to fictitious payees than it does 
with reference to those payable to real parties whose 
indorsements were forged. Bedell of course knew 
that the payees were fictitious, but he was not acting 
within the scope of his employment, but in carrying 
out a scheme of fraud upon the plaintiffs, and under 
such circumstances his knowledge cannot be imputed 
to his principals. Frank v. Bunk, supra; Weisser v. 
Denison, supra; Welsh v. Bank, supra; Cave v. Cave, 
15 Ch. Div. 643, 644. 

The case presents another and peculiar question. It 
seems that ten of the eleven checks, which were made 
payable to the order of real persous, were made good 
by Bedell to the several payees, and the defendant has 
set up these facts in its answer as a partial equitable de- 
fense. The referee made no finding on the subject, but 
Bedell so testified, and was not contradicted, and the 
question arises upon a request by the defendant to find, 
in substance, that the amount of these ten checks 
having been made good by Bedell to the several payees, 
the plaintiffs, having sustained no loss by reason of the 
payment thereof, are not entitled to recover in this ac. 
tion, against the defendant, any sum on account of or 
by reason of the payment by defendant of the same. 
The request was refused, and the defendant excepted. 
Keeping in view the theory of this action, and regard- 
ing the evidence before the referee, we cannot per- 
ceive that there was any error in refusing the requests. 
Bedell testified, in substance, that at the time of the 
commencement of the action the plaintiffs were liable 
to clients to the extent of $264,000 on account of his 
frauds. There were $200,000 in fabricated mortgages 
which had been delivered by Bedell to clients on ac 
count of an equal sum of money paid by the clients to 
plaintiffs for investment, and which Bedell had con- 
verted to his own use. The $64,000 was obtained 
through other frauds upon clients which the plaintiffs 
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were liable to be culled upon to make good. One of 

the plaintiffs testified that his firm had actually paid 

to clients on account of Bedell’s frauds over $242,000. 

Itwas not shown by what funds or in what manner 
Bedell made good to the payees the amounts of the 

shecks intended for them. None of the money paid 

py him was traced to the defendant. The plaintiffs’ 

action was not upon the checks, nor for damages by 

reason of their payment, but on defendant’s implied 

promise to pay the money deposited to the plaintiffs 

orupon their order. The plaintiffs’ case was made out 

without the checks at all, except so far as they were 
necessary as proof to open the account stated. In sub- 

stance, the referee was asked to hold that by reason of 
the payment by Bedell of the amount of the checks to 

the persons named therein, without any reference to 
thesource from which the money came, they were to be 
charged by the plaintiffs the same as if paid by their 
authority. The proof given did not justify this con- 
dusion. As it was not shown that such payment was 
made at the expense or to the injury of the defendant, 

or that the plaintiffs profited by it, the cause of action 
stated in the complaint was not affected by the fact. 

It is no doubt true that indemnity to the payees of 
checks diverted as these were, made by the wrong- 
doer, might, under certain circumstances, constitute a 
basis for equitable relief in an action of this kind, but 

the proof did not go far enough to warrant it in this 
case. 

The very recent case of Vaglianov. Bank of England 
occupied such a prominent place in the discussions of 
the questions involved in this appeal by the courts be- 
low, and it is now so earnestly pressed upon our at- 
tention by the learne@é counsel for the defendant as a 
controlling authority in support of his views, that we 
consider it necessary to refer to it, and point out, so 
far as we can, the rule or principle which it decides. 

In the magnitude of the sum involved, the boldness 
and ingenuity with which a clerk perpetrated a stu- 
pendous fraud upon his employer, and in many other 
respects, that case, doubtless, bears a very strong re- 
semblance to this. The question there was whether 
the defendant was entitled to debit the plaintiff, one 
of its depositors, with forty-three forged bills of ex- 
change, amounting in the aggregate to £71,500, which 
ithad paid, upon genuine acceptance by the plaintiff, 
but procured by fraud under substantially the follow- 
ing circumstances: Vagliano, the plaintiff, was a mer- 
chant and foreign bankerin London, with correspond- 
ents in various parts of the world, and transacting an 
enormous business with the defendant, his general 
banker. He employed in his office a considerable num- 
ber of clerks, and among them one Glyka, who had 
charge of the foreign correspondence. One Vucina, a 
merchant and banker at Odessa, was, and for thirty 
years had been, one of Vagliano’s correspondents, 
transacting with him a large business, and having 
practically unlimited credit. Formany years he bad 
drawn drafts for large amounts, when necessary, upon 
the plaintiff, payable sometimes to his own order, but 
more frequently to the order of a payee named therein. 
The course of business in the office was well known to 
Glyka, who procured specimens of Vucina’s letters of 
advice, which always preceded the drafts, and speci- 
mens of the drafts themselves. Having done so, he 
had paper prepared identical in general appearance and 
texture with that upon which Vucina’s genuine letters 
and bills were written. This enabled him to forge let- 
ters of advice and drafts with Vucina’s name as drawer, 
which he executed with extraordinary skill, and in 
each case he wrote upon the face of the bill, as payees, 
the name of C. Petrida & Co., a tirm who carried on 
business at Constantinople, and had business relations 
with Vucina, but had no connection whatever with the 
fabricated drafts. Glyka caused these forged letters 


of advice and drafts to be laid before Vagliano, his 





principal, who, being deceived by the skillful manner 
in which the papers were prepared, and the confidence 

he reposed in his clerks, wrote a genuine acceptance on 

the face of each bill, as it was put before him from 

time to time, during a period of some four months, 

payable in every case at the Bank of England. These 

fabricated bills, having been thus accepted, were 

placed with the other and genuine bills in a box in the 
office, to be delivered according to the usual course of 
business to the proper party, when called for. Glyka 
stole the bills from the box, forged the indorsement of 
the payees thereon, presented them at the counter of 
the bank, and received the money thereon. By the 
English Bills of Exchange Act of 1882 (45 and 46 Vict., 

chap. 61, § 7, subd. 3) it was enacted, with reference to 
bills of exchange, that, ‘‘ where the payee is a fictitious 
or non-existing person, the bill may be treated as pay- 
able to bearer.” The bank defended upon two grounds 
—first, that they were protected by this statute; and, 
secondly, that the plaintiff was guilty of such negli- 
gence as precluded him from claiming that the pay- 
ments, made upon these bills, were without authority. 
On the trial of the action, before Mr. Justice Charles, 
the plaintiff recovered. 22 Q. B. Div. 103. On appeal 
the judgment was affirthed, the master of the rolls 
alone dissenting, on the ground that the bank was pro- 
tected by the Bills of Exchange Act. 23 Q. B. Div. 
243. Thus far the views of the court, on both hearings, 
were in harmony with the contention of the plaintiffs 
in the case at bar, both as to the construction of the 
statute and the facts bearing on the question of negli- 
gence. The judgment however has recently been re- 

versed by the House of Lords, and we have been fur- 
uished with copies of the opinions given upon the final 
decision of the appeal, and have given to them the 
careful consideration which the high authority of the 
tribunal from which they emanate and the importance 
of the case seem to demand. The main point upon 

which the case turned in the review by the House of 
Lords, as we understand the opinions, was the con- 
struction to be given to the Bills of Exchange Act. It 
was held, contrary to the opinions below, that. when- 
ever the name inserted as payee is without any inten- 
tion that payment shall only be made in conformity 
therewith, the payee then becomes a fictitious person, 

within the meaning of the act, and therefore the forty- 
three bills were within the statute, though Petrida & 
Co. were in fact existing and real persons. When this 
conclusion was reached, the plaintiff's case necessarily 
failed, as it was but another way of stating that the 
bank paid the fabricated bills according to their legal 
tenor and effect, and according to the plaintiff's direc- 
tions; that is, to bearer. It is hardly necessary to 
add that, if we could follow that case in giving con- 
struction to our statute, the same result would follow 
in this case. But it is quite obvious that we cannot, 
The language is different. Our statute isa codification 
of the common law, while the English statute is, and 
was intended to be, a departurefrom it. In so far as 
the opinions deal with the facts of the case, upon the 
question of negligence, it is difficult to deduce from 
them any abstract rule or principle. Moreover, there 
is, as it seems to us, a material difference, {:. some re- 
spects, between the facts of that case and the one at 
bar. Vagliano, through the contrivances of his clerk, 
had put before him a fabricated bill, the spurious char- 
acter of which he failed to detect, and he affixed to it 
a genuine acceptance, thereby accrediting it to the 
bank as a genuine instrument. He left the bill, thus 
accepted, in a place where the dishonest clerk could 
easily purloin it. The manner in which the business 
was conducted was such as to enable the clerk to pos- 
sess himself of the means whereby the fraud was suc- 
cessfully carried out without check or detection. The 
view of the case taken in the opinions delivered in the 
House of Lords, aside from the question of the con- 
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struction of the statute, may very well be attributed 
to a different shading in the facts, and to the further 
consideration which can be inferred from the record, 
that that tribunal is not confined, as we are, to a re- 
view of the courts below upon questions of law only. 
For these reasons the Vagliano Case cannot be re- 
garded as authority adverse to the conclusion at which 
we have arrived in this. We have examined the other 
exceptions appearing in the record, to which our at- 
tention has been directed, and we are of the opinion 
that none of them can be sustained. The judgment 
should be affirmed. 
All concur; Gray, J., in result. 


? 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


ACTIONS — ELECTION — EVIDENCE — ABATEMENT OF 
ACTION. — (1) Where a sale and delivery of goods 
is induced by fraudulent representations on the 
part of the purchaser, a corporation, as to its 
solvency, the seller is not barred from suing 
the purchaser on the notes given for the price, 
because before the notes became due the seller 
sued the purchaser in attachment, and also filed a bill 
in chancery against it as an insolvent corporation. 
Such proceedings, being for the purpose of collecting 
the debt, are in affirmance of the sale, and not incon- 
sistent with a suit on the notes for the same purpose. 
(2) Where suit is brought on the notes, plaintiffs, in 
order to prevent the attachment and chancery pro- 
ceedings from operating by way of abatement of the 
suit, may show that the attachment was discontinued, 
and that the chancery proceedings were fruitless. Sec- 
ond Division, April 21, 1891. Crossman v. Universal 
Rubber Co. Opinion by Bradley, J. Judgment re- 
versed. 


APPEAL— COSTS — EXTRA ALLOWANCE.— Where the 
Special Term denied a motion for an extra allowance, 
and the General Term reverses that order on appeal, 
in an order directing the motion to be remitted to 
Special Term, “to be settled as to the amount of the 
extra allowance,” and an extra allowance of $500 is then 
granted, from which an appeal is again taken to the 
General Term, where the allowance is reversed, no ap- 
peal lies from the last order of the General Term, as 
the granting or refusing an extra allowance rests in 
its discretion, and it may change its mind in the mat- 
ter without subjecting its conclusion to review on ap- 
peal. April 21, 1891. Shiels v. Wortmann. Opinion 
by Earl, J. Appeal dismissed. 


DECISION — RE-ARGUMENT, WHEN ALLOWED. 
—A motion for re-argument in the Court of Appeals 
will not be entertained unless the motion pa- 
pers show that some question decisive of the case, and 
duly submitted by counsel, has been overlooked by the 
court, or that the decision is in conflict with the stat- 
ate, or a controlling decision, to which the attention 
of the court was not called, through the neglect or in- 
advertence of counsel. Motion for re-argument de- 
nied. April 21, 1891. Fosdick v. Town of Hempstead. 
Opinion by Peckham, J. Affirming 26 N. E. Rep. 
801. 








ORDER -- PRACTICE — DISMISSAL. — (1) Where, 
upon a substantial conflict of evidence, verdict and 
judgment are rendered for plaintiff, and defendant's 
motion for a new trial on a case containing all the evi- 
dence and exceptions is denied, but both the judgment 
and the order denying a new trial are reversed by the 
General Term in an order stating that ‘‘ the court erred 
in refusing to nonsuit the plaintiff,” but not stating its 
decision on avy other question either of law or fact, 





Se 
the order of the General Term granting a new trial jg 
not appealable, as it may have been made upon the 
facts. Wright v. Hunter, 46 N. Y. 409; Sands y, 
Crooke, id. 564; Dickson v. Railroad Co., 47 id. 507; 
Downing v. Kelly, 48 id. 435; Courtney v. Baker, 60id, 
1; Wagner v. Railroad Co., 70 id. 614; Whitson y, 
David, 81 id. 645; Bronk v. Railroad Co., 95 id. 66: 
Pharis v. Gere, 107 id. 231; Randall v. Randall, 114 j@. 
499; Voisin v. Insurance Co., 123 id. 120. (2) Where 
plaintiff appeals from such order under a stipulation 
that if it is affirmed judgment absolute shall be ren. 
dered against him, the appeal will be dismissed, as no 
invariable rule has yet been announced in regard to 
such practice; but if parties persist in making such 
appeals it may become necessary to affirm the order 
instead of dismissing the appeal in order to discounte- 
nance the practice. Second Division, April 21, 1891 
Williams v. Delaware, L. & W. R. Co. Opinion by 
Vann, J. Appeal dismissed. 


ASSIGNMENT FOR CREDITORS—RIGHTS OF--CHATTEL 
MORTGAGES.—(1) An assignment for benefit of credit- 
ors, preferring certain creditors holding chattel mort- 
gages, is not rendered void by the fact that the mort- 


gages, though good as to the assignors, were invalid ag - 


to other creditors because of non-filing. (2) A judg. 
ment creditor, who has acquired no lien over the prop- 
erty of the judgment debtors cannot, after valid as- 
signment for the benefit of creditors by the latter, 
procure the cancellation of chattel mortgages lawfully 
executed by them, although such mortgages were [re- 
viously void as against such creditors because of non- 
filing. The commencement of this action does not 
operate to create a lien upon such property, while the 
commencement of an action in the nature of a credit- 
ors’ bill creates a lien upon the choses in action and 
equitable assets of the judgment debtor. It does not 
create alien upon his tangible personal property sub- 
ject toa levy by un execution, unless he procures a re- 
ceiver to be appointed. Bank v. Schermerhorn, 1 
Clark Ch. 207; Davenport v. Kelly, 42 N. Y. 193-19; 
Storm v. Waddell, 2 Sandf. Ch. 494-516; Lansing v. 
Easton, 7 Paige, 364; Knower v. Bank (Second Divis- 
ion, not yet officially reported). A creditor can ouly 
avail himself of the omission to file a mortgage when 
he has a judgment, and proceeds upon that to obtaina 
lien upon the property, either by a levy of an execu- 
tion, or the commencement of an action, in which 
he obtains the appointment of a receiver. Jones v. 
Graham, 77 N. Y. 628; Thompson v. Van Vechten, 27 
id. 568; Bank v. Lord, 33 Hun, 557-564; Sullivan v. 
Miller, 106 N. Y. 635-641; Southard vy. Benner, 72 id. 
424; Geery v. Geery, 63 id. 256. Second Division, 
April 28, 1891. Kitchen v. Lowery. Opinion by Haight, 
J. Judgment affirmed. 


CARRIERS—INJURIES TO PASSENGERS—NEGLIGENCE 
—EVIDENCE OF OTHER ACCIDENTS.— In an action for 
personal injuries sustained by plaintiff's stepping be- 
tween the platform of the carand the platform of the 
station while alighting from the train, it is not admis- 
sible to show that at other stations on the same road 
similar accidents had happened, unless it first be shown 
that the conditions were similar. as that the distance 
from the car to the platform at such stations was the 
same as at the station in question. Second Division, 
April 28, 1891. Brady v. Manhattan Ry. Co. Opinion 
by Parker, J. Vann, J., dissenting. Judgment re- 
versed. 


CRIMINAL LAW—EVIDENCE—INSANITY—MURDER — 
TRIAL—HUSBAND AND WiFe.—(1) The rejection in & 
criminal case of proper testimony offered by the de- 
fendant is a material error, even though the court be- 
lieves that defendant should have been convicted had 
the testimony been admitted. (2) On trial for murder 
defendant introduced evidence that he was subject to 
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fits of insanity caused by an injury received when a 
child. His wife then offered to testify that about a 
week before the homicide, she had told defendant that 
the deceased, who was her father, had recently com- 
mitted rape on her. Held, that the evidence was ad- 
missible, for the purpose of showing that defendant 
killed deceased in a fit of insanity brought on by this 
information. The claim is made that the crime is only 
manslaughter; that the crime was done in the heat of 
passion, and without intent to kill; and the evidence 
is received to show an adequate cause for the passion, 
and the absence of the intent. If the intent to kill ex- 
isted, it might still be murder in this State. Shufflin 
y. People, 62 N. Y. 229. Of course, on this theory, 
proof of this communication to the defendant, and its 
nature, occurring, as it did, at least a week before the 
commission of the offense, would be inadmissible; for 
aweek is a period much ‘more than enough for the 
cooling time allowed by law. I concur that the infer- 
ence from the evidenceis substantially irresistible that 
the person firing the gun did se with deliberation and 
intended to kill. It is not however upon any theory 
of this kind that the evidence is admissible. It should 
be admitted for the purpose of showing an adequate 
cause for the state of mind existing subsequent to the 
communication. The subsequent conduct, appear- 
ance and conversation of the person to whom the com- 
munication is made are the proper subjects of proof, 
for the one purpose of showing what effect upon him 
such communication had, and that it rendered him 
“insane,’’ within the legal definition of the term, at 
the very time of the commission of the deed. Evidence 
had already been given tending somewhat toward 
proof of a diseased condition of the brain of the de- 
fendant before the communication was made to him. 
Evidence of such a nature having been given, the com- 
munication may then be proved for the purpose of 
showing the effect it had upon defendant’s mind, and 
toshow areason for the alleged change in the appearance 
and conduct of the accused, and to prove that in truth 
such a@ communication, acting upon a diseased and 
weakened brain produced insanity at the time of the 
commission of the crime. It is not disputed that a 
fall on the head, a physical injury to the brain, or other 
physical and sufficient cause for insanity, can be 
proved. The defense is not confined to proof of the 
condition of the mind of defendant at the moment 
when he struck the blow or fired the shot. Any mate- 
rial fact which might account for or naturally lead to 
insanity at that moment may be proved. Why should 
not the defendant have the right to prove a moral 
cause which might act upona brain already diseased, 
and might result in insanity as naturally as blows upon 
thehead? This, inconnection with evidence tending 
to show insanity at the time of the act done, is proper. 
Ido not say that proof of these facts, any or all of 
them, is proof of insanity. That is for the jury to de- 
cide. But it is competent, for the reason that all the 
facts are material for the purpose of enabling the jury to 
say what was the condition of mind of defendant when 
the deed was perpetrated. The defense is entitled to 
prove more than the fact that after a certain time, 
when something was told defendant, he exhibited cer- 
tain changes of deportment or appearance. He is en- 
titled to have the jury see that there was a cause suffi- 
cient to account for and to create such alteration in 
conduct and appearance. It greatly tends to strengthen 
the proof of such alteration. It is admissible for the 
same reason that evidence is competent to show that 
the party had a fall on his head, or had been a sufferer 
for years from some kind of physical ailment which 
had naturally a depressing influence on the mind. 
The physicians for the defendant all laid great weight 
upon the original injuries to the head, and to the char- 
acter of the communication made to defendant by his 
wife. The defense has the right to more than proof 





that defendant was a singular person, sometimes seem- 
ingly wild and guilty of foolish actions, or such as 
might be termed irrational acts or speeches. Facts 
may be shown which might account for such actions 
and appearances, and which, when submitted to com- 
petent medical skill, might be said to reveal a full and 
adequate cause for the mental aberrations testified to; 
or they might be of such a nature that the ordinary 
man, not a physician, could from his own experience, 
say that they were enough to account for such mental 
condition. In fine, the evidence is admitted on the 
ground that it is corroborative, more or less strongly, 
of the mental condition which the other and separate 
evidence in the case tends to prove. It must be ad- 
mitted for the purpose of showing that the defendant 
was, at the time of the commission of the offense, 
*insane,’’ within the legal definition of the word. It 
may well be that in many instances the evidence will 
fail to create even a doubt in the minds of the jury as 
to the sanity of defendant when the deed was com- 
mitted. That does not detract from the admissibility 
of the evidence. The defense will, in that eveut, fail 
to make out the case. This species of evidence was 
admitted in the case of People v. Cole, 6 Parker C. R. 
695, tried in the Albany Oyer and Terminer some 
twenty years ago, and it was admitted on the ground 
taken here. There had been a large amount of evi- 
dence already given to show, prior to the sommunica- 
tion, a diseased and depressed mental condition of 
the defendant, and the communication made to him 
by his wife was admitted as evidence for the purpose 
of showing its effect upon his mind, and as furnishing 
an adequate cause, under all the circumstances, for the 
alleged fact that he was insane when the act was done. 
This was the claim of the defense, and it is the theory 
upon which the evidence is competent, and it is not 
admitted as showing the truth of the comm unication. 
Still less is it admissible for the purpose of showing 
sudden passion. The communication is too remote in 
time from the act to render the evidence competent 
for that purpose. It is not however necessary that the 
evidence should already show that the defendant was 
actually insane. If that were so the defendant would 
be entitled to an acquittal without it. In this case 
however, evidence has already been given upon the 
subject, which as I have said, somewhat tended to 
show that the individual, before the communication 
was made to him, was a person suffering from some 
diseased condition of the brain, and the actual effects 
of such disease, in the way of irratioual acts and decla- 
rations,had been somewhat more or less remarked upon 
by others. When such facts have been shown, the evi- 
dence is not affected, as to its competency, by the fact 
that the act was done deliberately. Deliberation is 
the answer which the prosecution makes to the defense 
of ungovernable passion, suddenly evoked by the sight 
of an unfaithful wife in the arms of her lover. If, in- 
stead of taking immediate vengeance upon the man, 
the husband postpones it, and subsequently kills the 
adulterer, the law says the cooling time was sufficient, 
and the deliberation shows the necessary intent to 
commit murder. The evidence is admissible in this 
case upon the totally different theory already discussed. 
Whether it is necessary, in all cases where the defense 
of insanity is interposed, to show the existence of a 
prior morbid and diseased condition of the mind be- 
fore evidence of the nature offered in this case should 
be admitted, is not now the question. We think there 
was enough evidence tending somewhat in that direc- 
tion to render the proposed evidence competent, even 
upon such restricted theory. The case does not re- 
quire it, and we do not hold that the evidence is ad- 
missible, in any event. We defer the discussion of the 
question until it necessarily arises. To show .hat the 
effect was, at most the putting of the party in a blind, 
reckless, passionate or vindictive mood, is no defense. 
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(3) The error of rejecting such evidence is not cured 
by allowing an expert witness to testify, in answer to 
a hypothetical question, that such a communication 
from his wife would tend to affect defendant’s sanity, 
where the judge expressly states to the jury that there 
is no evidence as to such communication. (4) It is 
error for the court, in rejecting such evidence, to state 
that any person of intelligence would discredit the 
wife’s story, if she were allowed to tell it. (5) In such 
case, evidence as to the conduct and appearance of the 
wife after the homicide is irrelevant. (6) Under the 
Penal Code, section 715, which provides that the wife 
of an indicted person may testify, but cannot be com- 
pelled to disclose confidential communications made 
by the defendant, the objection that a question calls 
for such a disclosure may be made by the defendant 
instead of by the witness. April 14, 1891. People v. 
Wood. Opinion by Peckham, J. Judgment reversed. 


EXECUTIONS — ATTACHMENT — PRIORITIES.— Under 
the Code of Civil Procedure, sections 1406, 1407, pro- 
viding that where two or more executions or warrants 
of attachment against the same debtor are issued out 
of the same or different courts, the one first delivered 
to an officer to be executed shall have preference not- 
withstanding a levy is first made under one subse- 
quently delivered, a warrant of attachment which is 
levied and then vacated by an order of court, but af- 
terward is reinstated by an order setting aside the or- 
der of vacation, takes precedence of executions levied 
after the order vacating the attachment but prior to 
the order setting aside the order of vacation, and the 
proceeds of the property sold under such executions 
should first be applied to satisfy the attachment. Sec- 
ond Division, April 21, 1891. Pach v. Gilbert. Opinion 
by Parker, J. Judgment affirmed. 


HIGHWAYS—DEFECT—PERSONAL INJURIES—NEGLI- 
GENCE—EVIDENCE.—(1) A highway in which is left by 
the commissioner of highways a road-scraper, that 
causes an accident to a traveller, is defective, within 
the meaning of Laws of 1881, chapter 700, section 1, pro- 
viding that the several towns shall be liable for all 
damages to person or property resulting from ‘‘ defec- 
tive highways or bridges”’ in such towns. (2) Where 
the complaint, in an action for injuries occasioned by 
plaintiffs striking the scraper left in the road, alleges 
that the commissioner left it there, and the answer 
avers that the scraper belonged to the town, and that 
it was left outside the travelled track by the commis- 
siouer, there is sufficient evidence to go to the jury on 
the question of the commissioner's negligence, par- 
ticularly when defendant fails to call the commissioner 
as a witness. Second Division, April 21, 1891. Whitney 
v. Town of Ticonderoga. Opinion by Bradley, J. 
Parker, J., dissenting. Judgment affirmed. 





DEFECTS—PERSONAL INJURIES—NEGLIGENCE 
— EVIDENCE.—In an action against a town for 
injuries sustained by reason of the defective approaches 
to a bridge iu the highway, evidence that, after the ac- 
cident, the highway commissioner repaired the ap- 
proaches and abutments, and that he deemed it neces- 
sary to make these repairs, is inadmissible for the 
purpose of proving defendant’s negligence. Corcoran 
v. Village of Peekskill, 108 N. Y. 151; Dougan v. Trans- 
portation Co., 56 id. 1; Baird v. Daly, 68 id. 547. Sec- 
ond Division, April 21, 1891. Getty v. Town of Hamlin. 
Opinion by Parker, J. Judgment reversed. 


MANDAMUS—RAILROAD COMPANIES.—While an ac- 
tion to dissolve a railroad corporation is pending it is 
proper to refuse a mandamus to compel the authorities 
of a city to allow the corporation to construct its road 
through the city. April 28, 1891. People, ex rel. New 
York C. C. U. Ry. Co., v. Newton. Opinion per Curiam. 
Affirming 11 N. Y. Supp. 782. 





ee 
MUNICIPAL CORPORATION — PUBLIC WORKS — pay. 
AGE TO PRIVATE PROPERTY —LIABILITY OF OFFICERS, 
—(1) No liability rests upon trustees of a village who, 
in the exercise of their powers as highway commis 
siovers conferred by statute (Laws 1854, chap. 352, §1), 
construct a cofferdam in the channel of the outlet ofa 
lake for the purpose of enabling them to build a bridge 
in the highway across the outlet, and thereby cause 
the overflow of pasture land bordering the lake & quar. 
ter of a mile distant from the dam, for such conse 
quences are, when the work is carefully and skillfally 
performed, damnum absque injuria, resulting from the 
lawful exercise by public officers of their statutory 
powers, for which they cannot be held liable. Rad. 
cliff's Ex’rs v. Mayor, etc., 4 N. Y. 195; Bellinger y, 
Railroad Co., 23 id. 42; Moyer v. Railroad Co., 8 id, 
351; Uline v. Railroad Co., 101 id. 98; Transportation 
Co. v. Chicago, 99 U. 8S. 635, 641; Pumpelly v. Green 
Bay Co., 13 Wall. 166. (2) Nor are the trustees liable 
because they build the cofferdam during the low water, 
just previous to the spring floods; it appearing that it 
was necessary to build the dam during low water, and 
it not being shown that they acted in bad faith, in not 
delaying the work until the low water in the summer. 
Talcott v. City of Buffalo, 12 N. Y. 280. (3) The trus- 
tees were not bound to take the water around the 
place of their work by another chanuel instead of re. 
straining it by the dam, when it appears that the con- 
struction of such new channel could not have been ac- 
complished by any reasonable means. St. Peter y. 
Denison, 58 N. Y. 416, distinguished. Second Divis- 
ion, April 21, 1891. Atwater v. Trustees of Village of 
Canandaigua. Opinion by Bradley, J. Judgment af- 
firmed. 


MUNICIPAL CORPORATIONS — IMPROVEMENTS — A® 
SESSMENTS—PARK COMMISSIONERS.—The charter of the 
city of Buffalo (Laws 1870, chap. 519, p. 1205, § 19, as 
amended by Laws 1885, chap. 181, p. 325, § 20), prohibit- 
ing the city from contracting for any work or im- 
provement “until the assessment therefor has been 
confirmed ’’ by the common council, does not apply to 
contracts for paving streets made by the board of park 
commissioners, organized as an independent depart- 
ment of the city government by the act of 1869, chap- 
ter 165, and given *“‘ sole and exclusive power by con- 
tract or otherwise to open, grade, construct, repair and 
maintain ” the road-ways and approaches to the parks. 
Second Division, April 28, 1891. Bork v. City of Buf- 
falo. Opinion by Vann, J. Judgment affirmed. 


PARTNERSHIP — AGREEMENT TO ASSUME — PRIVATE 
LIABILITIES—NOVATION.—(1) Where two persons, own- 
ing different stores, form a copartuership, to the capi- 
tal of which each contributes the stock he has, and 
proceed to open a partnership account, in which the 
money derived from the sale of the goods is deposited, 
and afterward, on disagreeing, one buys the other out, 
paying for his interest, consisting of stock valued at 
$1,600, upon which there was owing ouly $125, there is 
sufficient evidence to support a finding that the part- 
nership assumed the debts of the individual partners 
owing at the time of its formation. (2) Where the 
goods of the individual partners are transferred to the 
firm, and the firm agrees to assume the balance of the 
purchase-price unpaid on them, the agreement inures 
to the benefit of creditors holding such claims, and 
they must sue the firm upon such agreement. Arnold 
v. Nichols, 64 N. Y. 117. The case is distinguishable 
from that of Wheat v. Rice, 97 id. 296, and Serviss ¥- 
McDonnell, 107 id. 260. Second Division, April 21, 1891. 
Hannigan v. Morrissey. Opinion by Haight, J. Judg- 
ment affirmed. 


PLEADING — CONTRACT— BREACH —PROOF.—Where, 
in an action for the breach of a contract of employ: 
ment, defendant answers admitting the contract and 
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plaintiff's discharge, but justifying the latter, on the 
ground that plaintiff violated the contract, and setting 
out twelve specifications of acts of violation, evidence 
of other acts of misconduct on plaintiff's part than 
those pleaded is inadmissible. Reed v. Hayt, 51 N. Y. 
Super. Ct. 121, 128; affirmed on the opinion of the 
General Term in 109 N. Y. 659. Second Division, 
April 7, 1891. Linton v. Unexcelled Fire-Works Co. 
Opinion by Vann, J. Judgment affimed. 


SPECIFIC PERFORMANCE — CONTRACTS. — Plaintiff 
sought specific performance of a contract by which for 
acertain royalty defendant agreed to furnish him ma- 
chines for sewing gloves, on which defendant had let- 
ters-patent. Plaintiff claimed that the terms of the 
contract were expressed in a written instrument, pre- 
pared for execution, but never signed, and it appeared 
that it was not to be executed until the weight of the 
goods manufactured should be ascertained, which was 
not done, and the duration of the license was not 
agreed upon. Held, that the contract was too indefi- 
nite to be enforced. Second Division, April 14, 1891. 
Kayser v. Arnold. Opinion by Vann, J. Judgment 
affirmed. 


STATE -- NEGLIGENCE — EVIDENCE —- APPFAL FROM 
BOARD OF CLAIMS—NOTICE.— (1) In a proceeding be- 
fore the board of claims for damages sustained by the 
breaking down of a State bridge while plaintiffs were 
attempting to roll two heavy mill-stones over it, it is 
inadmissible for the State to ask its witness, who 
made alterations in the bridge, ‘* Did you leave it, in 
your judgment, safe for the ordinary uses of a high- 
way bridge?” as the question permits the witness to 
testify that the employees of the State were not negli- 
gent in changing the bridge. (2) Evidence by an ex- 
pert engineer and bridge-builder that the stones, united 
as they were, when rolled on the bridge, were an ex- 
cessive weight. for the bridge as originally constructed, 
isin admissible. (3) A specification in the notice of 
appeal that ‘‘ the board of claims erred in receiving 
evidence, against the objection and exception of the 
claimant,” is sufficient to raise the question of the ad- 
missibility of the evidence objected to under the Laws 
of 1883, chapter 205, sections 10 and 11, as amended 
by the Laws of 1887, chapter 507, section 10, requiring 
that every appeal shall state briefly the grounds on 
which it is taken, and that only such questions shall 
be considered by the Court of Appeals as are raised by 
the notice. Second Division, April 21, 1891. McDonald 
v. State. Eastman v. Same. Opinion by Follett, C. J. 
Order reversed. 


TAX-SALES — CANCELLATION — REGULARITY — PRE- 
SUMPTIONS. — (1) Under the Laws of 1855, chapter 
4%, sections 83 and 85, providing that if the comp- 
troller shall discover prior to the conveyance of 
lands sold for taxes, that the sale was invalid, or if 
the discovery is not made until after the conveyance, 
he shall, on receiving evidence thereof, cancel the sale 
aud refund the money to the purchaser, the comp- 
troller cannot, at the instance of any person and with- 
out notice to the purchaser, cancel a tax-sale, as the 
statute is intended for the benefit of the purchaser 
only, who may relieve himself of a defective tax-title, 
and it cannot be invoked by the owner to destroy the 
purchaser’s title without notice to him. People v. 
Chapin, 104 N. Y. 369, and 105 id. 309. (2) Under the 
Laws of 1885, chapter 448, providing that all the con- 
veyances by the comptroller under tax-sales, “ that 
shall have remained in force for two years after the 
last day allowed by law to redeem from such sale shall, 
six months after this act takes effect, be conclusive 
evidence that the sale, and all proceedings prior 
thereto, from and including the assessment of the 
land and all notices required by law to be given, 

* * were regular, and were regularly given,” 





it will be conclusively presumed that due notice to re- 
deem was given in the case of land sold for taxes in 
1859, bought in by the State, and patented to a pur- 
chaser in 1870, all of which transfers were duly re- 
corded. People v. Turner, 117 N. Y. 227; Ensign v. 
Barse, 107 id. 329; Chamberlain v. Taylor, 36 Hun, 24- 
38. Second Division, May 1, 1891. Ogtrander v. Darl- 
ing. Opinion by Haight, J. Judgment affirmed. 


TRIAL—BY JURY-—ACCOUNT STATED —- TRUSTS.— (1) 
Au action by a creditor against his debtor’s assignee to 
compel the latter to account for the funds received, 
and to pay the balance found to be due, is equitable, 
and defendant’s motion for a trial by jury is properly 
denied, notwithstanding the complaint avers an ac- 
acount stated between the assignee and plaintiff, and 
that a certain sum was found to be due from the as- 
signee upon such account. (2) Where the assignment 
is of a city contract and the moneys accruing there- 
from, for the purpose of paying ‘“‘all liens, claims, 
debts and demands growing out of said work, and 
‘existing’ against’’ the assignor, demands growing 
out of the discount of the assignor’s notes after the as- 
signument are not included, unless it is shown that the 
assiguor consented that the trust should extend to 
debts created after the date of the assignment. Sec- 
ond Division, April 21, 1891. Pendergast v. Greenfield. 
Opinion by Vann, J. Bradley, J., dissenting. Judg- 
ment reversed. 

os 


CORRESPONDENCE. 


COMMISSION ON STATUTORY REVISION. 
Editor of the Albany Law Journal: 

In your issue of May 23d, last ‘p. 423) Mr. C. H. Por- 
ter very kindly calls attention to a single error in the 
repealing schedules of chapters 563-569 of the Laws 
of 1890, by which chapter 300 instead of chapter 390 of 
the Laws of 1855 is specified in one of the schedules of 
laws repealed. The ordinary proof-reader will not be 
surprised by the discovery of still further errors. Any 
one acquainted with the methods of legislation will 
take a more charitable view of such errors than Mr. 
Porter seems inclined to. The commissioners first 
present a printed report of their draft of each bill to 
the Legislature. The bill is then formally introduced 
and reprinted asa bill. It is usually amended by the 
Legislature and reprinted as amended. When finally 
passed by the Legislature it is engrossed in handwrit- 
ing, taking the chances of copying errors and clearness 
in the handwriting of the engrossing clerks, and goes 
in manuscript to the executive chamber, and from 
there to the office of the secretary of State by whom it 
is reprinted in the Session Laws. The commissioners 
are strictly responsible only for the accuracy of their 
draft of each bill as reported to the Legislature. In 
fact they have extended their labors to the proof-read- 
ing of the printed bills, of the reprinted bills and of 
the engrossed bills. Not only were careful compari- 
sons made by the commissioners with Birdseye’s and 
Throop’s editions of the statutes, neither of which, 
Mr. Porter very kindly informs the commissioners, 
are original sources of the law, but also the references 
to statutes repealed were, twice at least, and in some 
cases more frequently, compared with the Session 
Laws proper. 

It should also be borne in mind, that when these 
laws were passed, their taking effect was postponed 
until after the next session of the Legislature should 
be entered upon, for the very purpose of amendment 
before taking effect. The amendments, promptly re- 
ported by the commissioners to the Legislature of 1891, 
included the correction of the error mentioned by Mr. 
Porter. Such amendments also included a consolida- 
tion of the repealing schedules, which removed other 
apparently ‘‘ slovenly ’’ features of which Mr. Porter 
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complains, but which were mostly unavoidable in pre- 
pariug each bill separately, with the uncertainty as to 
whether any of the other companion bills would be- 
come laws. The amendments so reported all passed 
the Assembly, but were caught in the Senate dead- 
lock with most of the other bills reported by the com- 
missioners to the Legislature of 1891. The acts of 1890 
therefore do not represent the final work of the com- 
missioners. 

The commissioners fully realize the difficulty as well 
as the importance of their work, and are duly gratefui 
for assistance by way of suggestions or criticisms, 
however uncharitable, from any quarter. 

CHARLES A. COLLIN. 

IrHAcA, N. Y., May 27, 1891. 





NEW BOOKS AND NEW EDITIONS. 


MYER ON VESTED RIGHTs. 

Selected cases and notes on retrospective and arbitrary legis- 
lation affecting vested rights of property. By William G. 
Myer. St. Louis, Mo.: The Gilbert Book Co. Pp. xxxix, 
734. 

These cases are well selected and judiciously but 
sparingly annotated. Under “ police power” are dis- 
creetly given in full our cases of People v. Gillson and 
In Matter of Jacobs, but under ‘‘ due process — fixing 
rates of toll,” although Munn v. Jilinois is properly 
given in full, less than a page is allotted to our eleva- 
tor case of People v. Budd, with no reference what- 
ever to the strong dissenting opinion. The index 
might well be more specific; for example we naturally 
look, but in vain, for ‘‘ elevators,” “ tenement-houses ” 
and *‘ gifts on sales.’’ But it is a good and useful book, 
fairly supplementing Tiedemann's great work on 
** Limitation of the Police Power.” 


COOKE ON LIFE INSURANCE. 

The Law of Life Insurance, including Accident Insurance and 
Insurance by Mutual Benefit Societies. By Frederick H. 
Cooke. New York: Baker, Voorhis & Co. Pp. 382. 

There seems to be a fair field for such a work as this, 
and this appears to be remarkably concise, well ar- 
ranged, and convenient. The text is in one hundred 
and thirty-five sections, and the details and illustra- 
tions are in notes. The text would form an excellent 
basis fora statutory expression of the law on these 
heads. We have never seen an honester piece of work 
and so utterly devoid of padding. 


DANIEL ON NEGOTIABLE INSTRUMENTS. 


The fourth edition of this work, from the house of 
Baker, Voorhis & Co., of New York, is at hand. The 
author in his preface states that it cites some two thou- 
sand new cases and contains above one hundred pages 
of additional matter. It is almost superfluous to reit- 
erate our opinion that this is a treatise in every respect 
excellent and entirely unrivalled. There are few law 
books so frequently cited by the courts. The preface 
contains a touching and highly deserved tribute to the 
memory of the late Peter C. Baker, the senior of this 
great publishing house. 


—_.——. 


NOTES. 


) R. GEORGE MEREDITH, in his last novel, ‘* One 

of our Conquerors,’’ is hardly complimentary to 
lawyers. True the book is so madly rugged in its jargon 
as almost to indicate aberration—to-wit: ‘‘ Rather ear- 
lier in the afternoon of that day Simeon Fenellan, 
thinking of the many things which are nothing, and so 
melancholy for lack of amusements properly to follow 
Old Veuve that he could ask himself whether he had 








not done a deed of night, to be blinking at his fellow. 


men like an owl mad forthe reveller’s hoots and flights 
and mice and moony roundels behind his hypocriticg} 
judex air of moping composure.”” And then we get it: 
““Chanced on Mr. Carling the solicitor, where Lin. 
coln’s inn pumps lawyers into Fleet street through the 
drain pipe of Chancery lane.” Has Mr. Meredith—to 
employ his own style—met with a fluffing paradox from 
night-prowling judicial blindness in the shape of ay 
adverse decree ?—Law Times. 


The law reports from the sister isle may not fur. 
nish English lawyers with cases to be cited as binding 
precedents, but still they sometimes offer to us sug. 
gestions for wide legal speculations. For instance, can 
an unborn child suffer an injury, for which, when he 
is born, he can maintain an action? That sounds an 
odd question to persons living on the less imaginative 
side of St. George’s channel. Buta case in which a 
claim to this right was made, has recently been de- 
cided in Ireland. The facts upon which the action of 
Mabel Walker v. Great Northern Railway Company of 
Ireland, 28 Ir. L. Rep. 69, was brought are shortly as 
follows: The plaintiff's mother, Mrs. Walker, being 
‘** quick with child, namely, with the plaintiff, to whom 
she subsequently gave birth,” on a particular day was 
travelling on the defendants’ railway. Owing to some 
negligence on the part of the railway officials, she met 
with an accident, for which she brought an action and 
was ‘‘settled with.” Not content with this, an action 
was brought in the plaintiff's name, claiming £1,00 
damages for the permanent injury which she had suf- 
fered in the accident before she was born. On behalf 
of the defendants, it was argued that the railway com- 
pany had only contracted to carry the mother, and had 
never invited or consented to receive the plaintiff on 
their railway, and therefore were not liable to her. On 
the other hand, it was urged for the plaintiff that she 
was in the train, lawfully and without fraud, and 
therefore a duty was cast upon the company of carry- 
ing her safely. Needless to say there was a learned 
discussion as to whether the child could be said to be 
in rerum naturd before she was born. Beyond all ques- 
tion, for many purposes, a child en ventre sa mére is 
considered as being alive, though the dictum in Bacon’s 
Abridgment (7th ed., vol. 4, p. 342) that ‘‘it is now 
clearly settled that a child en ventre sa mére is a lifein 
being to all intents—except in the case of a descent at 
common law,” may seem too wide. At all events, the 
learned judges of the Irish Queen’s Bench Division 
held that the statement of claim disclosed no cause of 
action. Had the decision been the other way, we could 
not but agree with Mr. Justice O’Brien: ‘On what a 
boundless sea of speculation in evidence this new idea 
would launch. What a field would be open to extrava- 
gance of testimony—already great enough—if science 
could carry her lamp, not over certain in its light 
where people have their eyes, into the unseen labora- 
tory of nature—could profess to reveal the causes and 
things that are hidden there; could trace a hare-lip to 
nervous shock, or a bunch of grapes on the face to the 
fright; could, in fact, make lusus nature the same 
thing as lusus scientie.”” The same judge in a truly 
Hibernian vein of humor, having said that railway lia- 
bility is a branch of the general law of carriers, pro- 
ceeded to show how surprised the carrier would have 
been to hear that while he was paid for carrying one, 
he was in reality carrying two, or possibly three (a8 
there might have been twins), and concluded his judg- 
ment by this sentence: “ In law, in reason, in the com- 
mon language of mankind, in the dispensations of 1a- 
ture, in the bond of physical union, and the instinct of 
duty and solicitude, on which the continuance of the 
world depends, a woman is the common carrier of het 
unborn child, and not a railway company.’’—London 
Law Times. 
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ANNUAL REPORT OF THE SECRETARY OF 
THE NEW YORK STATE BAR ASSOCIA- 
TION. 





NHE year that has just closed forms an important pe- 
| riod in the history of the New York State Bar 
Association. Its proceedings have been characterized 
by much activity and usefulness, demonstrating its 
continual growth, strength and influence, and the ad- 
vantages resulting from membership therein. Among 
these advantages is the fact that it gives occasion for 
the assembling, at least once in each year, of the repre- 
sentatives of the profession from different parts of the 
State, making them acquainted with each other, and 
by this social relationship, continuing that mutual 
relationship between members of our profession 
which is likely to be weakened, and perhaps de- 
stroyed, in the distracting and multiplied cares of pro- 
fessional life. 

There is another important advantage in our organi- 
zation; we are enabled at our annual meetings to listen 
to the discussion of questions belonging to our juris- 
prudence, and to hear from those who, by patient 
study, vitalized by sound education, made themselves 
masters of legal erudition, blended with scholarly lore 
and elegant literature. 

“ How does all this benefit a lawyer? Does it enable 
him to make a more vigorous, effective argument to 
courts and juries? Does it enable him to secure a 
clientage? Of what use is literature, science and his- 
tory to-lawyers?"’ The belief that all this is useless to 
the practicing lawyer is one of the causes which is ren- 
dering the profession a mere business calling instead 
ofa learned profession. A man with a cheap educa- 
tion, capable of enduring much manual labor, who can 
hunt up a large number of adjudicated cases, put 
them on paper and hurl them at the court and his 
opponent, may perbaps in one sense be called a man of 
learning. But he is incapable of exerting that analytic 
power which separates from the mass of immaterial 
matter the precise point at issue, and the trained judg- 
ment and intellect which applies to it the precise legal 
rules and the grace of diction which enforce them. 

That the New York State Bar Association has done 
much in the way of enlarging the standard of the pro- 
fession is established in many ways, among which is 
the general popularity of its annual reports. The let- 
ters received from lawyers, librarians and law schools 
from all parts of the country abundantly substantiate 
this assertion. I venture to give the following extract 
from a letter written by a distinguished jurist of 
Philadelphia, acknowledging the receipt of a copy of 
our last annual report. 

“The volume,’’ he says, ‘ contains much useful and 
entertaining matter, rendering it a valuable addition 
to my library. The usually dry detail of reports of 
this kind is relieved by productions interesting to lay- 
men as well as lawyers. * * * It was a saying of 
Edmund Burke, tbat all professions, especially the legal 
Profession, too closely followed, narrow the mind, 
making legal martinets instead of broad, liberal- 
minded lawyers. It would be a benefit to all 
lawyers to cultivate the acquaintance of their 
brethren in the profession, and occasionally listen to 
addresses and other productions, which though some- 
what out of the range of subjects usually considered 
in places where lawyers do most congregate, are of that 
scholarly, thoughtful, well-reasoned nature which, 
though sufficiently germane to the profession, have a 
tendency to popularize the association. In its reports 
which I have examined, the subtleties, learning and 
breadth of the law are found in admirably written 
addresses, essays, papers, reports and in the discussion 
of members in open meeting. ‘To use the language of 
an eminent and useful English writer and jurist: * Let 





the practical lawyer who looks upon his profession asa 
mere calling, or a stepping stone to wealth or place or 
power, or political influence, remember that the law 
is not made for lawyers alone, that just so far as law- 
yers take a high or low view of their duties, to that ex- 
tent they will do something to raise or debase their 
profession and the law itself.’ ”’ 

‘* Nothing is more certain,” says the learned and ac- 
complished Sharswood, speaking of the value of associa- 
tions, ‘‘ than that the legal practitioner will find in a 
long run the general acquaintance and good opinion 
of his professional brethren of more importance than 
that of what is commonly called the public. * * * 
Sooner or later the real public, the business men of 
the community, who have important law suits and are 
valuable clients, endorse the estimates of a man enter- 
tained by his associates at the bar. * * * A very 
great part of a man’s comfort, as well as his success, 
depends upon his relations with his professional 
brethren, * * * and on the extent of his acquaint- 
ance with them. * * * Qne whois without profes- 
sional courtesy, one whose perfect truthfulness and 
honor is suspected by his brethren of the bar has al- 
ways an uneasy time of it.’’ 

This is one of the reusons why the roll of the asso- 
ciation is so frequently consulted and referred to by 
business men, seeking information concerning the 
standing of lawyers, entertaining the just presump- 
tion that the names of none but honorable lawyers ap- 
pear on it. 

A careful survey of the present status of the pro- 
fession in this State, tabulated for the association, 
shows that “ while the number of lawyers are rapidly 
increasing, legal business of every kind is diminishing. 
The necessary result of these conditions is a struggle 
and competition, the inevitable tendency of which is 
to induce lawyers, not only to undertake professionally 
business which does not legitimately come within the 
scope of the profession, but to resort [to methods and 
practices to obtain and retain business absolutely in- 
consistent with the preservation of high standards of 
professional conduct.”’ 

The association has, during the year, given much at- 
tention, among other things, to proposed measures of 
reform in its procedure, and to the reorganization of 
the judicial system of the State. 

Said a distinguished judicial officer, whose learning, 
ability and purity of character, have long been recog- 
nized by the bar of the State, and the people generally : 
‘It seems to me the 'great thing to be accomplished 
by and through the State Bar Association, is to mature 
and recommend ineasures for an improvement in the 
administration of the law and justice in our State. 
It is not too much for me to say, as a member of the 
Court of Appeals, that whatever of usefulness that 
court has been able to accomplish, since organization, 
very much is owing to the generous and magnanimous 
sentiment and treatment of the bar, which has 
strengthened it to do the work that has come be- 
fore it. 

“I think it is the duty of the bar association, if it 
would make itself felt as a power in respect to legal 
administration in this State, to consider, mature and 
finally recommend some system for the relief of the 
courts of this State.”’ 

These well-considered words have found a ready re- 
sponse in the minds of every member of the State Bar 
Association and the profession, leading to frequent 
action in its meetings, particularly at its last two an- 
nual meetings. The most important and practical of 
these measures was the adoption of a resolution at the 
annual meeting beld January 21 and 22, 1890, recom- 
mending appropriate legislation for the purpose of 
facilitating the business of the courts. A committee 
consisting of the chairman and secretary of the com- 
mittee on law reform, together with one member from 
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each judicial district was appointed by the chair to 
carry out its provisions. Subsequently Mr. J. Newton 
Fiero was made chairman of this committee, and 
Deputy Attorney-General E. G. Whitaker, secretary. 

This important committee, after careful considera- 
tion, appointed a sub-committee, consisting of the 
chairman and secretary,’who drafted chapter 189 of the 
Laws of 1890, by virtue of which Governor Hill ap- 
pointed thirty-eight of the leading lawyers of the 
State members of a commission to propose amend- 
ments to the judiciary article of the Constitution of 
this State. 

At the time appointed by statute, August, 1890, the 
commission met in the Senate chamber in the Capitol, 
Albany, and proceeded with the duties committed to 
them. 

It will thus be seen that the New York State Bar 
Association demonstrated its devotion to the interest 
of the legal profession and the people by the creation 
of acommission invested with plenary powers to re- 
organize the judiciary of the State. If for any reason 
the proceedings of the commission are not acceptable, 
the responsibility will rest with its members and not 
with the association. 

A statement of the proceedings of the commission 
thus far has been given to the public. It would there- 
fore be the work of supererogation for me to present 
here any extended account of those proceedings, ex- 
cept a brief reference to an amendment relating to the 
increase of the judges of the Court of Appeals, which 
was, at the request of the committee above referred 
to, presented to the commission for action in the pre- 
cise form approved by this association, by Mr. Fiero, 
who wasa member of that body, and was zealously 
advocated by him and other members of the commis- 
sion, but the measure failed to secure a majority vote. 

The amendment was again presented in the follow- 
ing somewhat modified form, at the December session 
of the commission : 

** Resolved, There shall be a Court of Appeals composed of 
a chief judge and fourteen associates, who shall be chosen by 
the electors of the State, and shall hold their office for the 
term of fourteen years, from and including the first day of 
January next after their election. 

“The present chief judge and judges shall compose a por- 
tion of said court until the expiration of their respective 
terms of office. 

“ At the first election of judges after the adoption of this 
section every elector may vote for not more than five of the 
judges then to be elect: Any seven members of the court 
shall form a quorum, and the concurrence of five shall be 
necessary to a decision. 

“In cases where, after argument, five judges shall not con- 
cur, the chief judge may order a re-argument before not less 
than eleven judges,.and the concurrence of a majority of 
those before whom the case is heard shall be necessary toa 
concurrence. 

A resolution offered in the commission providing for 
a hearing on this question by representatives of the 
bar association and members of the profession through- 
out the State was referred to the committee of that 
body on Court of Appeals, but never reported. 

The commission by a small majority determined 
upon the adoption of an amendment limiting appeals. 

It seems possible, indeed quite probable, at this time 
that the views of the association substantially, as pre- 
sented to the commission will prevail in the Legisla- 
ture rather than the report made by that body. In 
any event there will doubtless be effective action taken 
in the direction of relief to the court, in some form, 
and whatever is done will be due to the prompt, ef- 
fective and energetic action of this association, through 
its agitation of the subject and consequent discussion,* 





* Nore.—Since the preparation of this report the Legislature 
has adopted a joint resolution to submit to the people a pro- 
posed amendment embodying the views of the association as 
expressed above. It was prepared by Senator Linson, a mem- 
ber of the executive committee of the association, on consulta- 
tion with the sub-committee on law reform, and pressed in 
the Senate by him, and in the Assembly by Messrs. Acker 
and Hitt, both members of the bar aysociation. 





The association was largely and ably represented in 
the last Legislature--fourteen members of the Senate 
and twenty of the Assembly are active members of the 
organization. The governor of the State and many of the 
State officers are also members. Of the lawyers who, 
during the last three years, have been elevated to the 
bench, nearly all were members of the association. It 
is therefore evident that among all the institutions of 
legal learning and other legal institutions the State 
Bar Association occupies an important position for 
usefulness and influence. 

On May 27, 1890, Hon. Matthew Hale, president of 
the associatiou, nddressed an exceedingly able and 
practical letter to George M. Diven, Esq., chairman of 
the executive committee, recommending measures for 
the improvement of the association and the judicial 
system of the State. This letter, and the action of Mr, 
Diven thereon, will be found in the report of the ex- 
ecutive committee. ° 

I deem it proper however to refer to the following 
important paragraph in the letter: 

‘* It seems to me that it would be well for the execu- 
tive committee to submit to the commission,”’ referring 
to the judicial commission then in session, *‘ the resolu- 
tion presented by Mr. Moak at the last meeting of the 
association in relation to the reorganization of the 
Court of Appeals, to be found on page 155 of the last 
annual report of the association, which resolution was 
unanimously adopted.”’ 

Ou receipt of Mr. Hale’s letter, the chairman of the 
executive committee immediately prepared a commu- 
nication indorsing its recommendations in regard to 
the constitutional commission, which was to meet 
August 5 following, a copy of which he inclosed in Mr. 
Hale’s letter and sent to each member of the executive 
committee. In order to carry out the suggestion of 
Mr. Hale and bring them properly before the associa- 
tiou, he instructed Charles J. Buchanan, secretary of 
the committee, in accordance with section 5 of its 
rules and regulations, to submit the following resolu- 
tion to the members of the committee to pass upon, 
and to return the same with their votes recorded 
thereon to the secretary of the association: 

Resolved, That the president of this association be re- 
quested to o—— a committee of thirteen, one at least he- 
ing from each judicial district of the State, and seven consti- 
tuting a quorum, to submit to the commission to amend the 
article of the Constitution relating to the judiciary, such 
propositions for amending the same as may accord with the 
views of the association hitherto expressed, or as may sug- 
gos themselves to said committee, and pee to bring 

fore said commission the resolution introduced by Mr. N. 
C. Moak at the last annual meeting, and unanimously 
—. with reference to reorganization of the Court of Ap- 
peals, as set forth at page 155 of the thirteenth annual report. 

This resolution was unanimously adopted, and the 
vote thereon was duly recorded in the records of the 
association. 

In conformity with the said resolution, President 
Hale appvinted a committee of thirteen, charged with 
the duty of submitting to the commission such propo- 
sitions for amending section 5 of the Constitution as 
might accord with the views of the association, as pre- 
viously expressed, or as might suggest themselves #0 
the. committee, and particularly to bring before the 
commission the resolution introduced by Mr. N.C. 
Moak at the last annual meeting of the association, 
and unanimously adopted, with reference to the reor- 
ganization of the Court of Appeals as set forth on page 
155 of the last annual report of the association. 

The committee thus appointed met in the rooms of the 
association in the Capitol, Albany, August 7, 1890, and 
entered immediately on the discharge of the import- 
ant duties committed to them. It is not too much to 
say that the committee brought to their work experi- 
ence and ability, and a conscientious desire to sub- 
serve the best interest of the association, the commis- 
sion and the profession. 

The committee terminated their labors Augus+ 
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9, 1890, having been in session two days. They submit- 
ted a report embracing Mr. Moak’s resolution herein- 
before referred to, after which, as an alternative, they 
submitted the following: 

“There shall be a Court of Appeals composed of a 
chief judge, who shall be chosen by the electors of the 
State, and shall hold his office for the term of fourteen 
years from and including the first day of January next 
after their election. The present chief judge and asso- 
ciate judges shall be a part of such court until the ex- 
piration_of their respective terms of office. At the first 
election under the amendment, every elector may vote 
for the chief judge, if one is then to be elected, and 
five only of the associate judges. Any nine members 
of the court shall constitute a quorum, and the con- 
currence of eight shall be necessary to a decision. The 
court shall have the appointment, with power of re- 
moval, of its reporter, clerk and attendants. 

The existing limitation upon the right of appeal to 
the Court of Appeals should be continued; further re- 
striction would be unwise. 

The committee recommended that the existing pro- 
vision of the Constitution with regard to the Supreme 
Court should remain unchanged, except that such ad- 
ditional justices should be provided as the commission 
may advise, and no justice while assigned to sit at Gen- 
eral ‘erm should hold Circuit Courts or Special Terms. 
That the Superior Court of the city of Buffalo should 
be merged in the Supreme Court; that the present 
County Courts, Courts of Sessions and Surrogate’s 
Court should continue as they now exist, except that 
the office of sessions justice should be abolished. 

This report will be found entire in the proceed- 
ings of the fourteenth annual meeting of the asso- 
ciation. It was a succinct and ably written communi- 
cation, transmitting to the commission the views of 
the association with regard to the revision of the sixth 
article of the Constitution. Thus far it seems the com- 
mission has not adopted any of its provisions; it has 
not however completed its labors, and, as the commit- 
tee of thirteen have not been discharged, it is possible 
that some consideration will be given the report by the 
commission since, like the committee, it owes its exist- 
ence to the State Bar Association. 

The increase in membership in the association is ex- 
ceedingly gratifying. While it is not the custom of 
members to solicit lawyers to become members, invi- 
tations extended by members to particular legal 
friends does not invade any rule of propriety or cour- 
tesy, while valuable additions to the association are 
often made in this way. As I suggested in my last an- 
nual report “it is not a large membership alone that 
tends to the prosperity of the association; it is the high 
character, professional standing and influence of its 
members upon which it depends for its success.’’ A 
lawyer’s comfort, as well as his success at the bar, de- 
pends upon his relations with his professional brethren. 
He must have their respect and esteem. The reduc- 
tion of these principles to actual practice has been a 
prolific source of the prosperity of the association. 

Contributions of valuable works of art—the portraits 
of distinguished members of the judiciary and the pro- 
fession—have been frequent during the year. There 
cannot be a more appropriate place for such treasures 
than the rooms of the State Bar Association. They 
become in many senses the presiding genius of the 
place, they foster professional pride and stimulate a 
laudable professional ambition. They are eloquent 
oracles of art; they speak from the canvas; they 
unite the past with the present, and to the 
thoughtful mind they are suggestive of man’s fad- 
ing glories. Among the many contributions of this 
kind isa fine portrait of Erastus Root, a statesman, 
lawyer, orator and scholar, whose devotion to the in- 
terests of the State of New York, aided largely in the 
work of writing “ Empire” on her shield. Turning 





over the files of journals of the past and to the history 
of the State, the name of Erastus Root stands among 
the most prominent at the bar in oratory, in legisla- 
tion, in political influence. 

On January 26, 1829, Gen. Root delivered an address 
before the Albany bar of surpassing learning and prac- 
ticability, in which he recommended and outlined a 
State bar association with a constitution and by-laws, 
resembling the constitution and by-laws which form 
the fundamental law of our association. 

I veuture to mention here the regret, I had almost 
said mortification, felt by members of the association 
at the neglect with which elegant portraits of several 
of New York’s most illustrious lawyers are treated in 
the Capitol. They are placed in obscure positions, in 
places in no way corresponding to their immense value 
and great historical interest. 

It is humiliating to professional pride, to veneration 
for learning, eloquence and all that embellishes and 
ennobles the life of a lawyer, to see the portraits of men 
who possessed all these characteristics occupy places 
so unworthy their splendid history. But it is gratify- 
ing to announce that this important matter is occupy- 
ing the attention of several members of the association, 
prominent among whom is the Hon. 8S. W. Rosendale, 
who will, at an early date, bring the matter before the 
association in some practicable form recommending 
the removal of these priceless gems of art and historic 
treasures to some place commensurate with their value. 

The report of the distinguished chairman of the com- 
mittee on legal biography will bring before us the 
solemn assurance that during the year death, ‘the 
great proprietor of all,’’ has removed from all earthly 
scenes very many of our esteemed, venerated and use- 
ful members. Sadly, as years pass away, our mortuary 
committee perform the melancholy duty of inscribing 
on their records the names of their brethren who have 
gone out from among us forever. It is no exaggera- 
tion to say that the beautifully appropriate and briefly 
suggestive words inscribed on the tomb of Seward— 
‘* He was faithful! ’’—may with propriety be inscribed 
on the tomb of each of those whose names are recorded 
on our mortuary record. 

It will be seen that the business of the association 
has reached such importance that the two days devoted 
to our annual meetings are insufficient for its transac- 
tion, and a ispecial ‘meeting, perhaps in the summer, 
devoted entirely to the business of the association be 
hereafter held at Saratoga. The annual meetings of the 
two national bar associations are with much advantage 
held in August. The advantage of holding our usual 
annual meeting at Albany is unquestionably apparent. 

The rooms of the association in the Capito] continu- 
ally;increase in interest and accommodation to the 
members and to the profession generally. While they 
are not luxuriously furnished, perhaps not furnished 
in a manner commensurate with the representative 
position which the State Bar Association occupies to- 
ward the profession of the State, they are by no means 
greatly inferior in their convenience, furnishing an 
embellishment to other departments in the Capitol. 
Certainly, there is no department in the Capitol where 
there are, in any degree, so many historical tveasures 
touching the legal profession of the State as are to be 
seen in the rooms of the State Bar Association. 

A very profitable and courteous system of exchange 
of reports and other documents has been effected be- 
tween this association and nearly all other bar associa- 
tions in the United States and Canada. The reports of 
these organizations in our rooms are Lumerous and 
valuable. The last exchange which has been effected 
is with the bar association of New Mexico, whose sixth 
annual report has just been received, a volume which 
eloquently illustrates the high character of that asso- 
ciation. L. B. Proctor, 

Secretary. 
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CURRENT TOPICS. 





HERE is to be an exodus of law-journalists to 
Europe thissummer. The American Law Review 

is going in the person of Judge Thompson, accom- 
panied by his daughter; Mrs. Bradwell, of the 
Chicago Legal News, is going; and so is the editor of 
this journal, accompanied by his daughter. It is to 
be hoped that they will not all sail on the same ship, 
for if that ship should go down with all on board, it 
would prove a very serious injury to legal journal- 
ism in this country —at least in the West. The 
country could much better afford to lose a whole 
first-cabin cargo of those pin-headed precisians who 
now-a-days are trying to prick all the intellect out 


of their churches. The editor of this journal expects 


to carry into practice on shipboard his favorite the- 
ory of recumbency in vacation. He intends to give 
Berlin a wide berth, for he disapproves of the law 
of ‘‘master ” and servant as laid down by the Em- 
peror Wilhelm; he does not care to meet Clitheroe 
Jackson; and if he ventures into Italy, he will pro- 
vide himself with the recent utterances of this jour- 
nal on the late unpleasantness in New Orleans, so 
that if threatened with assassination there on account 
of his nationality, he can pull out those screeds and 
submit them to such imitators of New Orleans jus- 
tice, for perusal —if they can read. There are grave 
doubts that all these legal scribes will return to this 
country. Doubtless there will be a sharp rivalry 
among the great academies of legal learning abroad 
to secure their permanent services as teachers. That 
ancient university of Padua — if that was the place 
once made famous by a female professor — will be 
eager to engage Mrs. Bradwell, while Oxford, Paris 
and Heidelberg will be forced to put up with a plain 
Thompson or Browne. We may as well announce 
beforehand that we do not care for an Oxford de- 
gree if it is going tu cost any thing more than the 
ordinary outlay for ‘‘setting it up” to the reverend 
faculty, and we hereby send word to Miss Rhoda 
Broughton, author of ‘‘ Belinda,” etc., that we are 
going to call on her at Oxford, even if we do not 
see a single don or professor. We prefer the im- 
mortals. It is presumed that there will be no oppo- 
sition on the part of the Crown to our entering the 
kingdom with our ‘‘side-arms,” although it is con- 
ceded that the pen in the hands of such as ourselves 
is mightier than the sword. For the first time in 
his life the writer of these lines will experience a 
real vacation of more than three weeks, and for the 
first time get out of sight of land; and for the first 
time in twelve years these “Current Topics” will 
be written by another hand. We have however se- 
cured the services of a very able and brilliant young- 
ish lawyer — too modest to have his name divulged 
until he sees how well he succeeds —who will do 
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the slashing at both ends of the JourNAt. He has 
given us his honor not to change the politics or re- 
ligion of the JourNAL in our absence, and to main- 
tain a respectful coincidence of opinion with our 
peculiar notions on various burning topics, such as 
codification, wife-beating and the ‘‘Harvard sys- 
tem.” By persevering in this course he will pre- 
serve himself from the fate which the faithless sub- 
stitute-editor experienced, as narrated by Mr. John 
Phenix. It is to be hoped that all the aforesaid float- 
ing legal luminaries will ‘‘ suffer a sea-change into 
something rich,” if not ‘‘strange.” Doubtless we 
shall experience all the time-honored but unfounded 
emotions whose basis has been destroyed by modern 
criticism, such as admiration of Shakespeare at 
Stratford; an access of hatred toward that good 
King Richard in the Tower chamber where he did 
not strangle the little princes; a glow of patriotism 
at the chapel where Tell did not kill Gessler; achill 
of horror in the Chillon prison where Bonnivard 
did not suffer; a rush of military ardor at the tomb 
of the legendary Napoleon, and so forth. But we 
shall touch our hat to Mansfield’s statue, take it off 
to Erskine’s, and stand reverently uncovered before 
Romilly’s —if we can find it. We shall put on no 
airs over there. If any person boasts of the Rhine 
or Lake Como, we shall not throw the Hudson or 
Lake George in his face, and if he insinuates that 
Gladstone is the greatest of orators, we shall not 
say, ‘‘ Well, sir, you ought to hear Chauncey M. 
Depew.” Those unfortunate foreigners cannot 
help their limitations. We may condescend to 
take on some English habits, such as wearing a 
high hat on all occasions; and to conciliate our 
free-trading American friends of England, we may 
consent to buy a suit or two of clothes there, for 
which we shall pay about as much as here, and 
which will fit us very badly and be very ill made; 
and unconsciously we may make our “a’s ” so broad 
that we cahn’t get them on shipboard when we turn 
our faces homeward, But we expect to change our 
clime only, and not our mind, and doubtless the 
cheeriest day of the journey will be that on which 
we shall sail up the Narrows and see the United 
States flag flying at the Battery. As our happiest 
years have been spent in the office of editor of the 
AtBAny Law JouRNAL, so we shall be quite ready 
to take up again our accustomed and pleasant duties, 


A novel case was recently tried at the Troy Cir- 
cuit. The action was brought by Father Havermans 
against the Messrs. Warren, for injury caused to his 
land by a landslide from the adjoining premises of 
the defendants. The defendants’ premises consist 
in a high hill, a landslide from which in 1843 caused 
considerable damage to adjoining land and some 
loss of life. (A picture of this disaster and one of 
an ‘‘ascension” of ‘‘ Millerites” in the same year 
were the earliest attempts at newspaper illustration 
that we can recall.) The plaintiff claimed that the 
last landslide, in 1890, was caused by excavations 
made by defendants at the foot of the hill between 
1837 and 1843; that the hiil was a dangerous nui- 
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sance, to the knowledge of the defendants, and that 
they should have built a retaining wall to prevent 
injury. It was shown that such a wall would have 
cost $100,000. One of the defendants has during 
all the time in question lived at the top of the hill, 
near its brow, near the locality of the slide in ques- 
tion. Justice Fursman submitted to the jury the 
following questions: First, was the landslide of 
March, 1890, caused by the excavations made at the 
foot of the hill between 1837 and 1848? Second, 
did the defendants have notice or knowledge of the 
dangerous condition of the hill? And third, have 
the defendants omitted any thing that they ought 
to have done to prevent the landslide? He charged 
the jury that unless all three questions were decided 
against the defendants the plaintiff could not re- 
cover, and that if they were all decided in the af- 
firmative the jury would bring a verdict for the 
plaintiff for the amount of damages decided to be 
just. The jury answered the questions in writing, 
but could not agree on a verdict, and were dis- 
charged. It is understood that they stood ten to 
two in favor of the defendants, and that they an- 
swered the first and third questions favorably to the 
defendants. The case most closely resembling this, 
to our recollection, is Fletcher v. Rylands, the dam 
case, but there the injury occurred from a defect in 
active conduct of the defendant. We think that 
the judge put the case to the jury on the right 
grounds. The result illustrates the occasional un- 
reasoning obstinacy of jurors. It would seem that 
the answer to the second question should have been 
influenced by the fact that one of the defendants 
lived at the top of the hill, but perhaps this was 
counteracted by the fact that he was blind during 
that period. Altogether it is a curious case. 


The Cumming trial, now going on in England, re- 
veals a state of English society which is almost in- 
comprehensible to American gentlemen. It shows 
that the unlawful practice of gaming, and for large 
stakes, is tolerated among English gentlemen of the 
upper class, and that the heir-apparent to the throne 
of the British empire will condescend to act as 
‘“banker” on occasion. Imagine any of the possi- 
ble candidates for the presidency of this nation doing 
a thing of that sort! If Governor Hill or Mr. Cleve- 
land or Mr. Blaine should do it, the hostile party 
organs would ring with it, and it would create a 
very deep prejudice against the person who would 
indulge in that sort of banking. Then the trial re- 
veals the fact of an English gentleman of high rank 
capable, or thought to be capable, of cheating his 
friends and associates at gaming, in the presence of 
his prospective sovereign. Then it reveals a con- 
spiracy of his fellow-gamblers to disgrace him with- 
out giving him the benefit of a public denial. And 
it reveals the willingness of the heir-apparent to 
promote the conspiracy without giving the accused 
a fair opportunity to vindicate himself; — it amounts 
to this: if five of the prince’s boon companions 
agree to stigmatize a sixth, it is all up with the un- 
fortunate man in the prince’s estimation; he turns 





his back on him as coolly as Prince Hal turns hig 
on poor Jack, after he has become King in the play, 
Then the trial reveals the English notion of justice 
in that the prince is praised for obeying a subpena, 
And it reveals the extraordinary reverence of the 
English bar in the tenderness with which the prince 
was treated on the witness stand, and the homage 
with which he was accorded a seat by the side of 
the judge. All this seems strange to democrats, 
But probably to the English the daring of that auda- 
cious juror who actually asked his highness two very 
incisive and shrewd questions, seemed just as 
strange. It is not for us to express any opinion of 
the merits of the controversy, further than to assent 
to the unanimous opinion that if not guilty, or even 
if guilty, Sir William was very weak in signing the 
agreement to desist from cards. But Henry Ward 
Beecher, a much greater man, is believed by many 
to have been equally weak in circumstances equally 
trying. Whatever the merits or the result, there 
will be very little sympathy in America with Sir 
William. He must abide the verdict of the com- 
pany he trains in. It may very well be that the 
whole party were not in a condition to know exactly 
what the facts were, and it would be rather to their 
credit if it were so. The spectacle of the coming 
king acting the part of a gambler, and carrying 
gaming implements around the country, and setting 
up the game in reluctant houses, is no more edify- 
ing to Americans than that of a poker-playing 
American minister at London. 


Mr. George B. Wellington, of Troy, has served 
upon us that bill of particulars concerning his view 
of the miracles, as contained in his Defense of 
Christianity in answer to Ingersoll. We find noth- 
ing vague in it. Our former impression was de- 
rived from an inadequate report. Mr. Wellington 
does not believe in the miracles, because the evi- 
dence does not satisfy his mind. Consequently he 
does not believe in the resurrection, we infer. But 
in spite of this he finds no difficulty in accepting 
the teachings of Christ as the rule of his faith and 
life. There are undoubtedly a great many of his 
way of thinking, and they include many of the best 
hearts and the brighest intellects in the world. 
Especially is this true, we believe, of the legal and 
medical professions, These persons however believe 
in a future life, of which there is far less evidence 
than of the miracles. Indeed, speaking from the 
lawyer’s standpoint, there is no evidence whatever 
of a future life, while there certainly is some his- 
torical evidence of the miracles. It is however in- 
stinctive to believe in immortality. The man does 
violence to himself who believes that man can create 
immortal things, like Shakespeare’s dramas, but has 
not immortal life for himself. For ourselves we are 
content to believe that the man is right and safe 
who lives here with an actual and consistent belief 
in immortality, and a loyal sense of allegiance to an 
almighty, all-wise, and all-merciful sovereign. We 
have never cared much for the utterances of the 
Popes, not even of Pope Alexander, but there is one 
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sentiment of Alexander Pope, that commends itself 
toa good many unsophisticated men like ourselves: 


“For forms of faith let graceless zealots fight; 
He can’t be wrong whose life is in the right.” 


What nonsense is this that Mrs. Kemble tells in 
the last volume of her Memoirs and Letters, about 
Professor Webster, who murdered Dr. Parkman 
forty years ago? She says the Professor was not 
executed, but committed suicide with poison con- 
veyed by his friends, and that the sheriff to fulfill 
the demand of the law and deceive the public went 
through the form of springing an empty trap! 
Why did she not say the sheriff put the corpse on 
it? Some one imposed on the lady. If ever a man 
was surely hanged it was the Professor. Otherwise 
Ben. Butler’s savage jest would have been point- 
less, He was rather rudely cross-examining a wit- 
ness, when the opposite counsel informed him that 
the gentleman was a Harvard professor. “Ah!” 
said Butler, “‘we hanged one the other day.” 


We fear that very little reliance could be placed 
on a ‘‘Crook’s Criminal Codes,” and so it is a fair 
presumption that when the New York Law Journal 
speaks of that author, it means Cook, and, that the 
types are in fault for calling that learned young gen- 
tleman ‘‘ out of his name.” 


‘Pears’ Soap” ought to advertise in every law 
journal, for it is a fundamental maxim of the law 
that “he who comes into equity must come with 
clean hands.” 


—————— 


NOTES OF CASES. 


N Joselyn v. State, Supreme Court of Indiana, April 
29, 1891, it was held that an information which 
charges in one count that the defendant stole an 
article belonging to one man, and an article belonging 
toanother man, without alleging that the two articles 
were stolen at the same time, and by the same act, 
is bad for duplicity. The court said: ‘‘It is well 
known that every larcenous taking is a trespass 
against the owner. An essential element of the 
crime of larceny is trespass, although the trespass 
may be constructive, and not actual. Assuming, as 
we must, that the element of trespass is essential to 
the crime of larceny, we must ascertain what the 
implication is, where it is charged that there was a 
trespass against two or more persons. It seems clear 
to us that the implication is that the trespasses were 
separate and distinct. If Gunnison had sued the 
appellant for the trespass, and had alleged that the 
appellant carried away his (Gunnison’s) property, 
and that of Parham also, we suppose it to be plain 
that Gunnison could not recover the value of Par- 
ham’s property, for the implication would be that 
they were distinct causes of action. If this is the 
implication then the information is double. We can 
Perceive no escape from this conclusion. We can- 











‘not infer, ‘for the sake of upholding a conviction of 


a crime, that what would ordinarily be regarded as 
two distinct trespasses is in fact only one. The au- 
thorities require the conclusion we have suggested. 
In the case of Phillips v. State, 85 Tenn. 551, the 
goods belonged to different persons, but were taken 
on the same night from the same room, and it was 


held that there were two distinct offenses. In — 


speaking of the trespass to the different owners it 
was said: ‘The wrong to one of them was no wrong 
to the other, and if the wrong to each was not a 
complete crime within itself, there is no wrong at 
all, because two acts involving the distinct rights and 
property of different individuals cannot be coupled in 
order to constitute one offense against the law.’ 
Possibly the language used is a little too broad, but 
restricting it to due bounds, nevertheless the princi- 
ple declared decides the case against the State. 
Suppose, for the sake of illustration, that the appel- 
lant had been convicted of stealing Gunnison’s 
property, and was subsequently indicted for steal- 
ing Parham’s property, would the conviction be 
prima facie a bar to the second prosecution? To our 
minds it is clear that it would not be, although it 
is possible that if it appeared that the property of 
both owners was taken in a single and indivisible 
act, the first conviction would bar further prosecu- 
tion. If the first prosecution would not be a bar, 
and we think it would not be, it must be for the 
reason that prima facie there are two offenses. Re- 
suming our consideration of the authorities, we quote 
from the case of Morton v. State, 1 Lea, 498, the fol- 
lowing: ‘Every larceny includes a trespass to the 
person or property of the owner of the thing stolen. 
A larceny of the property of O’Brien was no tres- 
pass to the person or property of Corbitt, and vice 
versa.’ Inthe case of State v. Thurston, 2 McMul. 
382, it was held that taking cotton belonging to 
three persons constituted three distinct offenses. 
The doctrine is carried much further, possibly too 
far, in Com. v. Andrews, 2 Mass. 409, for it was 
there held that the offenses were distinct, although 
there was a single act. But well-reasoned cases in 
California go to the same length. People v. Alibez, 
49 Cal. 452; People v. Majors, 65 id. 188; People v. 
Yoakum, 53 id. 570. The common-law rule, as 
stated in State v. Nelson, 8 N. H. 163, is this: ‘If 
one steal at the same time the goods of A., and also 
other goods of B., there are two distinct larcenies. 
East P. C. 521.’ Some of the cases say that 
the rule is that ‘the plea of autrefois acquit or con- 
vict is sufficient whenever the transaction is the 
same.’ Copenhaven v. State, 14 Ga. 8; Holt v. State, 
38 id. 187. Without going into an examination of 
the decisions of other courts in detail, we cite, as 
sustaining the doctrine that unless the transaction 
is indivisible and the same the offenses are distinct, 
Vaughan v. Com., 2 Va. Cas. 273; Teat v. State, 58 
Miss. 439; Burns v. People, 1 Parker, 182; People v. 
Saunders, 4 id. 196; Reg. v. Morris, 10 Cox Crim. 
Cas. 480. It is difficult to reconcile the doctrine of 
our later cases with that asserted in Clem v. State, 
42 Ind. 421; but it is not important that we should 
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attempt to do so in this instance; nor is it neces- 
sary to determine which is the better doctrine; for, 
assuming that the doctrine of Clem v. State is sound, 
it in no wise impeaches our conclusion, for it is 
there held that the crime must be the product of 
one and the same act, and conceding this, the infor- 
mation is bad. In the case of State v. Elder, 65 
Ind. 282, it was said: ‘ When the same facts consti- 
tute two or more offenses, wherein the lesser offense 
is not necessarily included in the greater, and when 
the facts necessary to convict in the second would 
not necessarily have convicted in the first, then the 
first prosecution will not be a bar to the second, 
although the offenses were both committed at the 
same time and by the same act.’ Much to the same 
effect is the reasoning in State v. Hattabough, 66 Ind. 
228, and Siebert v. State, 95 id. 471-480. See also 
Davidson v. State, 99 id. 366. We know that there 
are decisions hostile to the conclusion we here assert, 
but we are satisfied that our conclusion is right on 
principle and sustained by the decided weight of 
authority. It may not be amiss to say that we inti- 
mate no opinion as to what the rule should be upona 
motion in arrest, for here the attack was made upon 
the information promptly, and the State had ample 
time and opportunity to cure the error.” 


In Tracy v. Union Iron Works Co., Supreme 
Court of Missouri, May 11, 1891, where parties en- 
tered into a written lease of premises ‘‘in the pres- 
ent condition thereof,” a prior verbal agreement, by 
which the lessor, after the lease began, was to add 
a switch to connect the premises with a railway line, 
held, not admissible in evidence. The court said: 
‘It is not denied that verbal evidence in contradic- 
tion of written, and especially of sealed, documents 
is usually inadmissible; but the case here is said to 
belong to a recognized class of exceptions to that 
rule. Waiving all questions that might arise from 
the form of the lease as a specialty, and treating it 
merely as a written contract, let us examine the 
merits of defendant’s contention. The general rule 
excluding evidence of contemporaneous or prior 
verbal agreements, varying or contradicting the 
terms of a valid written instrument, is the outgrowth 
of the common experience of men. It is of great 
antiquity, and appears in other systems of juris- 
prudence hesides our own. Corp. Jur. Civ. Cod., 
lib. 4, tit. 20, I; Tait Ev., pp. 326, 327. It 
rests on principles somewhat analogous to those 
which underlie the doctrine of the conclusiveness of 
judgments upon parties thereto. Itissaid to be the 
interest of the State that there should be an end to 
litigation. Accordingly the record that closes a for- 
ensic controversy is regarded as merging the mat- 
ters litigated to the extent declared in the judg- 
ment. So in private adjustments of reciprocal 
rights, it is wisely considered that. when parties 
have deliberately put their mutual agreements into 
the form of a completed written contract, that ex- 
pression of their intention should be accepted as a 
finality, in which is merged all prior negotiations 
within the scope of the writing. But the rule has 








too long occupied a place as a corner-stone in the 
law of evidence to require at this day any justifica- 
tion of its existence. We may however properly re- 
mark that the adoption of the modern practice, ad- 
mitting as witnesses the parties directly interested 
in the action, seems to add a cogent reason to those 
existing in the common law for a close adherence 
to the rule under discussion. If the uncertainty of 
‘slippery memory’ furnished a ground for exclud- 
ing such verbal testimony in the days of Lord Coke, 
( Countess of Rutland v. Earl of Rutland [1604], 3 Coke 
pt. 5, p. 26a), how much stronger reason for such 
exclusion to-day, when the influence of self-interest 
is so likely to render the memory of litigating par- 
ties more ‘slippery’ than was that of the witnesses 
of olden time. In Missouri the general rule has 
been repeatedly approved in early as well as re- 
cent decisions. Woodward v. McGaugh (1843), 8 
Mo. 161; Walker v. Engler (1860), 30 id. 130; State 
v. Hoshaw (1889), 98 id. 358; Morgan v. Porter 
(1891), 15 8. W. Rep. 289. There are however cases, 
here and elsewhere, announcing propositions called 
exceptions to this rule. Some may fairly be so 
described, as for example, those admitting parol evi- 
dence to contradict a recited consideration or to 
show that in equity an absolute deed was intended 
as a mortgage. But it will be found, we think, 
that many rulings on this topic which at first sight 
appear exceptional, are rather instances not embraced 
within the true meaning and scope of the rule. As 
such may be mentioned cases in which fraud, mis- 
take or illegality has prevented the written instru- 
ment from acquiring original vitality as a contract, 
or those admitting evidence to identify its subject- 
matter as well as others in which the writing on its 
face appears to be an incomplete or merely one- 
sided expression of the terms of agreement. Rollins 
v. Claybrook (1856), 22 Mo. 405; Moss v. Green 
(1867), 41 id. 389. * * * Obviously the oral 


testimony in question contradicted the very lan- 


guage of the writing in which these business men, 
dealing at arm’s length, had deliberately expressed 
themselves. We think the learned Circuit judge 
correctly held such testimony inadmissible, and that 
it could find no proper place in the case made by the 
pleadings, without departing from sound principle 
and precedents. Brigham v. Rogers (1822), 17 Mass. 
571; Cleves v. Willoughby (1845), 7 Hill, 83; How- 
ard v. Thomas (1861), 12 Ohio St. 201; Nawmberg 
v. Young (1882), 44 N. J. Law, 881; Diven v. John- 
son (1888), 117 Ind. 512; Stoddard v. Nelson (1889), 
17 Oreg. 417; McLean v. Nicol (1890), 43 Minn. 169; 
Gordon v. Niemann (N. Y., 1890), 23 N. E. Rep. 454.” 


In Canepa v. Mayor, etc., of Birmingham, Supreme 
Court of Alabama, April 13, 1891, it was held that 
under a charter giving power “to establish, regu- 
late or change fire limits within said city, and to pass 
all laws necessary for the protection of said city 
against fire, and for this purpose may remove aby 
wooden building or structure, paying the owner 
therefor a reasonable price,” an ordinance establish- 
ing fire limits and prohibiting the erection of wooden 

















Tera TFRe& tan? Fs 


cm RS SF OTe @ 


Sr are TT Te eee’ eo TT 














THE ALBANY LAW JOURNAL. 473 





e_— 





puildings thereon is valid. The court said: ‘In 
Brady v. Insurance Co., 11 Mich. 425, 446, speaking 
of an ordinance establishing fire limits in a city, the 
court said: ‘Of the power of the common council 
to pass the ordinances in question we have no doubt. 
They contravene no provision of the Constitution, 
as we read it, and they were made in the exercise of 
a power necessary to the safety of the city. A reg- 
ulation of the use of property or a prohibition of its 
repair when partially destroyed, cannot, to my mind, 
be regarded as a condemnation to public use.’ In 
Klingler v. Bickel, 117 Penn. St. 326, it was held 
that a borough ordinance prohibiting the erection 
of wooden buildings within certain prescribed lim- 
its * * * is not unconstitutional.’ Held, fur- 
ther, that such ordinance containing a clause that 
any person violating its provisions should be com- 
pelled to remove the structure, or pay the cost of 
removal, with a penalty added, the power of the 
council was not limited to the imposition of the fine 
imposed, but that it might demolish a wooden 
building in course of construction within the pre- 
scribed limits, after notice that the ordinance would 
be enforced, without liability on the part of the of- 
ficers or agents effecting the removal to an action of 
trespass. Of similar purport: Douglass v. Com., 2 
Rawle, 262; Wadleigh v. Gilman, 12 Me. 403; King 
v. Davenport, 98 Ill. 305; Baumgartner v. Hasty, 100 
Ind. 575; Knomwville v. Bird, 12 Lea, 121; Vander- 
bilt v. Adams, 7 Cow. 349; City of Uharleston v. 
Reed, 27 W. Va. 681. This would seem to be avery 
wholesome and necessary exercise of police power. 
Mr. Dillon, in his invaluable work on Municipal 
Cosporations (4th ed.), vol. 1, § 405, under the head 
of ‘Public Safety,’ says: ‘ Municipal corporations, 
with general power to provide for the safety of 
their inhabitants,’ ‘may, where this is consistent 
with the general legislation applicable to the mu- 
nicipality, establish fire limits and prevent the erec- 
tion therein of wooden buildings.’ (The italics are 
his.) We think that both principle and authority re- 
quire us to uphold the ordinance establishing fire 
limits in the city of Birmingham.” 


—__>______ 


MARRIAGE — DOWER — ANNULMENT OF 
MARRIAGE — EFFECT OF DECREE. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
APRIL 21, 1891. 


PRICE V. PRICE. 


Where a second marriage contracted in the belief that the 
husband's first wife is dead, she having been absent for 
five successive years without being known by him to be 
living, is annulled upon the discovery that the first wife 
is living, the second wife is not entitled, either at com- 
mon law or under the statutes of New York to dower in 
the lands of which her husband was seized at the date of 
the decree of nullity. 


gp oowadlgeryeed from an interlocutory and final 
judgment of the General Term of the Supreme 
Court in the First Judicial Department, awarding 
dower to the plaintiff. April 23, 1839, Walter W. Price 
and Susanna Butler intermarried in England, and 
lived together, as husband and wife, at Birmingham, 
for about one year, when he came to the United States, 





where he resided until his death. July 1, 1865, Price 
and Constance Bridget Tallon, the plaintiff in this ac- 
tion, intermarried at the city of New York, and lived 
together as husband and wife until July, 1871, having 
two children born unto them, who survive. In May, 
1873, Price began an action in the Supreme Court of 
this State to have his last marriage annulled, on the 
ground that his first wife was then living, which re- 
sulted in a judgment entered April 15, 1874, annulling 
the marriage. The court found that the first wife, 
Susanna, had absented herself from her husband since 
1843, had not been heard of by him for more than five 
years, and that the marriage between Walter W. Price 
and Constance B. Tallon was contracted in good faith, 
believing that his former wife was dead. It was ad- 
judged that their marriage was null and void, but 
“only from the time that its nullity is hereby pro- 
nounced, to-wit, from and after the date of this judg- 
ment.’’ It was further adjudged that the children of 
the marriage were legitimate, and entitled to succeed 
in the same manner as legitimate children to the real 
and personal estate of the father and mother, or either 
of them. At the date of the entry of this judgment 
Walter W. Price owned the real estate described in the 
interlocutory judgment in this action, about fourteen 
acres of which he conveyed in July, 1875, to Walter J. 
Price. June 6, 1876, Walter W. Price died seized of all 
of said real estate except that so conveyed, which he 
disposed of by will. This action was begun by the 
plaintiff, June 7, 1880, to have dower admeasured in the 
real estate of which Walter W. Price was seized at the 
date of the entry of the judgment annulling the mar- 
riage. The defendants are the devisee, grantees and 
mortgagees of the devisees of Walter W. Price. They 
set up in their answers, among other defenses, (1) that 
the marriage was null and void, and had been so ad- 
judged; (2) that February 25, 1874, the plaintiff re- 
ceived from Walter W. Price a sum of money in satis- 
faction of all claims to dower in his property. 


Charles Jones, for plaintiff. 
David Wilcox and James R. Marvin, for defendants. 


Fouuett, C. J. The primary question underlying 
this case is whether when a wife absents herself from 
her husband for five successive years without being 
known by him to be living within that time, and he 
contracts a second marriage which is annulled, in an 
action between them, because the first wife is living, 
such second wife is entitled to dower in the real estate 
owned by him at the date of the entry of the judg- 
ment of nullification. In this State the right to dower 
arises out of the rules of the common law, except inéo ° 
far as they have been changed by our statutes. By the 
common and canon law, a marriage by oue having a 
spouse living and undivorced, though the spouse had 
been absent and believed to be dead, was void ab initio, 
and the person contracting a second marriage was 
guilty ofafelony. 1 Scrib. Dower, p. 115, par. 5; 1 BL. 
Com. 436; 2 Steph. Com. (llth ed.) 256; 2 Kent Com. 
79; 1 Bish. Mar. & Div., § 299. An examination of the 
legislation on the subject of marriages between per- 
sons, one of whom has a spouse living, becomes neces- 
sary to enable us to determine whether the rule of the 
common law has been changed. By chapter 2 of the 
first year of James II, it was enacted that a person 
marrying a second time, whose husband or wife had 
been continually absent for seven years immediately 
preceding the second marriage, and not known by such 
person to be living within that time, should not be 
guilty of bigamy. The rule prescribed by this statute 
has remained the law of England to this day. 4 Steph. 
Com. (11th ed.) 90. A statute containing the same pro- 
visions, though reducing the period of absence to five 
years, was enacted in this State, February 7, 1788 (2 J. 
& 8S. 214), which, with slight modifications, has been 
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continued in force to the present time. 1 Rev. Acts 
1801, 122; 1 Rev. Laws 1813; 2 Rev. Stat. 687; Pen. 
Code, $§ 298, 299. It was held in this State that the 
statute concerning bigamy did not render such a 
second marriage valid. Fenton v. Reed, 4 Johns. 52; 
Williamson v. Parisien, 1 Johns. Ch. 389. And such is 
the rule in England. Shelf. Mar. & Div. 89, 223, 230, 
479. Such was the condition of the law when the Re- 
vised Statutes of this State were enacted, and, experi- 
ence having proved that the statute in respect to 
bigamy had induced the contraction of second mar- 
riages by persons having spouses who had been absent 
for five years, and believed to be dead, which after the 
return of the absent husband or wife were found to be 
void and the issue illegitimate, it was, for the purpose 
of alleviating some of these consequences, enacted (2 
Rev.,Stat. 139): ‘‘ Sec. 5. No second or other subsequent 
marriage shall be contracted by any person, during the 
life-time of any former husband or wife of such per- 
son, unless * * * 3; and every marriage contract in 
violation of the provisions of this section shall, except 
in the case provided for in the next section, be abso- 
lutely void. Sec. 6. If any person whose husband or 
wife shall have absented himself or herself, for a space 
of five successive years, without being known to such 
person to be living during that time, shall marry dur- 
ing the life-time of such absent husband or wife, the 
marriage shall be void only from the time that its oul- 
lity shall be pronounced by a court of competent au- 
thority.”” It was also provided (2 Rev. Stat. 142): “Sec. 
20. The chancellor (Supreme Court) may, by a sen- 
tence of nullity, declare void the marriage contract for 
either of the following causes, existing at the time of 
the marriage: * * * (2) That the former husband 
or wife of one of the parties was living, and that the 
marriage with such former husband and wife was then 
in force.’’ ‘Sec. 23. When it shall appear and he so 
decreed that such second marriage was contracted in 
good faith, and with the full belief of the parties that 
the former husband or wife was dead, the issue of such 
marriage, born or begotten before its nullity be de- 
clared, shall be entitled to succeed, in the same man- 
ner as legitimate children, to the rea) and personal es- 
tate of the parent who at the time of the marriage was 
competent to contract, and the issue so entitled shall 
be specified in the sentence of nullity.” 

By these provisions such marriages ceased to be void, 
and became voidable and subject to be annulled, with 
the consequences incident to the annulment of mar- 
riages by the rules of the common law, except in so far 
as they were changed by the above sections and the 
two hereinafter quoted. By the common law, neither 
dower nor curtesy arises from a voidable marriage, if it 
be annulled during the life-time of the parties, and, 
when annulled by the judgment of a competent court, 
they are in the same situation in respect to each other, 
and to rights in the property of each other, as though a 
marriage had never been entered into, and the children 
born of it are illegitimate unless legitimated by statute. 
Aughtie v. Aughtie, 1 Phillim. Ecc. 201; Cage v. Acton, 
1 Ld. Raym. 521; 1 Bish. Mar. & Div., §§ 116-118; 2 
id., §§ 690, 712; 1 Bish. Mar. Wom., §§ 247, 479, 482; 1 
Brightly Husb. & Wife, 7, 322; 2 id. 366; 1 Roper 
Husb. & Wife, 332; Stew. Mar. & Div., §§ 147, 429, 437. 
And, in the absence of a statute saving the right to 
dower, the dissolution a vinculo of a valid marriage, 
for the fault of either party, barsit. Barrett v. Fail- 
ing, 111 U. S. 523; Frampton v. Stephens, 21 Ch. Div. 
164; 14 Am. & Eng. Enc. Law, 537; 5 id. 921. 

It is contended by the learned couusel for the plain- 
tiff that the rule of the common law was altered by the 
sections of the Revised Statutes hereinbefore set forth, 
and by the two next quoted, which are the only ones 
relied on as affecting a change: ‘‘ Sec. 8. In case of di- 
vorce dissolving the marriage contract for the miscon- 
duct of the wife she shall not be endowed.” 1 Rev. 





Stat., p. 741,§8. ‘Sec. 48. A wife being a defendant 
in a suit for a divorce brought by her husband, and 
convicted of adultery, shall not be entitled to dower in 
her husband’s real estate, or any part thereof, nor to 
any distributive share in his personal estate.’’ 2 Rey, 
Stat. 146, $48. The last section was repealed by chap- 
ter 245, Laws of 1880, after it had been made a part of 
section 1760 of the Code of Civil Procedure. In Wait 
v. Wait, 4N. Y. 95, it was held that a judgment dis. 
solving a valid marriage for the adultery of the hus- 
band did not cut off the wife’s inchoate right to dower 
in lands of which he was at the date of the judgment 
or theretofore had been seized, and, she having gur. 
vived, dower was assigned. The court rested its decis- 
ion on the ground that the sections denying a wife's 
right to dower, when divorced for her adultery, by fair 
implication saved it when a divorce was granted for 
the adultery of the husband. The learned judge who 
wrote an opinion in the case last cited seems to have 
overlooked Charruaud v. Charruaud, 1 N. Y. Leg. Obs. 
184; Day v. West, 2 Edw. Ch. 592, and Reynolds v. Rey- 
nolds, 24 Wend. 193; and the judgment has not escaped 
criticism (Moore v. Hegeman, 27 Hun, 67; affirmed, 92 
N. Y. 521; 2 Bish. Mar. & Div., § 706); but the result 
reached by it has been lately confirmed by stat- 
ute. Code Civ. Proc., § 1754. 

The changes effected by the Revised Statutes in the 
rights of parties entering in good faith into a marriage, 
while one has a living and undivorced spouse who has 
been absent for five years, and not known to be living, 
are: (1) The marriage is not void from the beginning, 
but voidable; (2) when judicially annulled, it is only 
void from the date of the judgment; (3) when so an- 
nulled, the issue may be adjudged entitled to succeed 
to the estate of the parent who was competent to 
marry, in the same manner as legitimate children ;. (4) 
it has been held that, while such a marriage remains 
unannulled, the cohabitation of the parties is not adul- 
terous (Valleau v. Valleau, 6 Paige, 207); also that the 
survivor is entitled to administration (While v. Lowe, 
1 Redf. Sur. 376); and, before the passage of the acts 
for the protection of married women, that the husband 
could hold and transfer the [personal property of the 
wife. Cropsey v. McKinney, 30 Barb. 47. We do not 
express the opinion that other changes than these 
mentioned have not been wrought, for we are only 
concerned with the claim that it has changed the com- 
mon law in respect to the right of a wife to dower un- 
der such a marriage after it has been judicially an- 
nulled. The absence of a husband or wife for five 
years unheard of during that time, and who is be- 
lieved to be dead, is not in this State a cause for an 
absolute divorce. The effect of a judgment annulling 
a marriage upon the right of a wife to dower has never 
been determined in this State in any reported case ex- 
cept in the one at bar. In Spicer v. Spicer, 16 Abb. Pr. 
(N. 8S.) 112, the second marriage, through which the 
wife claimed dower, was never dissolved, and she sur- 
vived her husband; nevertheless dower was denied 
her. in Jones v. Zoller, 29 Hun, 551; 32 id. 280 (same 
case, sub nom. Jones v. Fleming, 37 id. 228); reversed, 
104 N. Y. 418, the second marriage had not been dis- 
solved, and the wife survived her husband. In Brower 
v. Bowers, 1 Abb. Dec. 214, and Griffin v. Banks, 24 
How. Pr. 213; reversed, 37 N. Y. 621, the voidable mar- 
riages considered remained in force until the death of 
one of the spouses, and were never judicially annulled. 
In the case at bar the learned General Term rested its 
judgment on the authority of Wait v. Wait, supra, 
which was decided upon the ground that the sections 
above quoted preserved the wife’s inchoate right of 
dower in case she was innocent, and he guilty; but in 
the case at bar it was found and adjudged, in the ac- 
tion wherein the marriage was annulled, that both 
parties contracted their marriage in good faith, believ- 
ing that the husband’s former wife was dead, which 
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ent is declared by the statute to be conclusive 
between them. 2 R. S., p. 144,§ 37. The referee, 
upon the trialof the issue in this action, found, and 
the General Term affirmed the finding, that both par- 
ties contracted their marriage in good faith. But we 
do not think those sections (8 and 48) relate to the 
rights of persons whose marriages are annulled, but 
only to those of persons divorced for adultery. There 
now is, and always has been, a broad distinction made 
by the common law, aud in the statutes of this State, 
between actions brought to annul marriages by reason 
of the incapacity of the parties to legally contract 
them, and actions brought for their dissolution by rea- 
son of acts committed after their due and legal sol- 
emnization. The former class was provided for by 
article 2, chapter 8, part 2, Revised Statutes, and the 
latter by the third and fourth articles of the same chap- 
ter. The same distinction is still preserved by the 
Code of Civil Procedure. Tit. 1, chap. 15, Code Civ. 
Proc. Section 48, above quoted, is contained in the 
third article, which relates to divorces a vinculo on the 
ground of adultery, and has no application to actions 
or judgments annulling marriages for causes existing 
prior to their solemnization. The word ‘‘ misconduct,” 
in the eighth section (1 R. 8S. 741), has been held 
by this court to mean “adultery” (Van Cleaf v. 
Burns, 118 N. Y. 549), and the section is not applicable 
to this class of actions. The plaintiff is not entitled at 
common law, nor under the statutes of this State, to 
dower in any of the lands described in her complaint. 
The conclusion reached renders it unnecessary to con- 
sider the other questions raised by the defendants’ ap- 
peals or those presented by the appeal taken by the 
plaintiff. The judgments and orders reviewed, sub- 
sequent to the judgment entered on the report of H. 
H. Anderson, referee, reversed, and the judgment en- 
tered on the report of H. H. Anderson, referee, on the 
9h day of August, 1883, dismissing the complaint with 
costs, is affirmed, with costs to each of the defendants 
appearing by separate attorneys. 

All concur. 


——$—$ 


WILL — CHARITABLE BEQUESTS — RULE 
AGAINST PERPETUITIES. 


NEW YORK COURT OF APPEALS, APRIL 28, 1891. 


PEOPLE Vv. SIMONSON. 


A bequest for the endowment and maintenance of a non-ex- 
istent musical college, to be incorporated by an act of 
Legislature for which testator’s executors, of whom there 
are four, are to apply upon his decease, is void, since the 
power of alienation of the fund is thus suspended during 
the life of the longest liver of the four executors, the 
statute of New York limiting the power of alienation of 
property to two lives in being. 

Where the will prescribes certain rules and methods of gov- 
ernment for the proposed institution, the bequest cannot 
be sustained on the ground that the institution may be 
incorporated under the general law, without applying for 
& special act, when such general law provides for a dif- 
—_ plan of incorporation than that prescribed in the 
will, 

gehen from Supreme Court, General Term, 

Second Department. 


B. E. Valentine, tor people. 
J. T. Marean and E. Schenck, for respondents. 


Gray, J. The institution of this action by the attor- 
ney-general of the State was with the object of estab- 
lishing a testamentary trust for public and charitable 
purposes, under the provisions of the will of Samuei 
Wood, deceased. The complaint charged the executors 








‘ 


of the testator with wasting, squandering and appro- 
priating to their own uses a large part of the residuary 
estate, and with having undertaken, by collusive pro- 
ceedings in the courts, to defeat the testator’s chari- 
table provisions. The defendants in their answers ob- 
jected, among other things, that the charitable trusts 
attempted to be created by the will were invalid. 
When the issues came on for trial the defendants’ 
counsel moved for a dismissal of the complaint, inas- 
much as upon its face it disclosed no cause of action, 
for the reason that the disposition of the residuary 
estate, made by will and codicil, was void. The trial 
judge took that view of the complaint, and dismissed 
it, and his decision has been sustained by the General 
Term. We think their judgments were right. The testa- 
mentary dispositions in question were illegal because 
they clearly contravened those provisions of the law 
which limit the period of time during which the owner- 
ship and power of alienation of estates may be lawfully 
suspended. That is the only proposition we are asked 
to review upon this record. The determination below, 
adversely to the claim of the people, concluded their 
action at once, whatever other questions were raised 
upon the pleadings or might have been discussed. The 
charges against these executors are most grave, and 
may not be without foundation as to their administra- 
tion; but the testator’s next of kin are the persons af- 
fected, and the law affords adequate remedy for any 
malversation in office by trustees or executors. That 
is not the province of the attorney-general in such 
cases. By his will Samuel Wood gave his residuary 
estate to his executors in trust ‘to create, endow and 
forever maintain an institution in the city of New 
York to be called ‘The Samuel Wood Benevolent In- 
stitute;’” and he directed them, upon his decease, to 
apply to the Legislature for an act incorporating it, with 
power to take and hold real estate, and “‘ to be gov- 
erned as hereinafter provided.’’ He then proceeds to 
define the purposes and objects for which that institu- 
tion should be intrusted with the property to be con- 
veyed to it by his executors. By a subsequent clause 
of the will, ‘in order to secure harmony, efficiency 
and unity in the management of said institute,’’ he 
appoints his executors its “sole and permanent trus- 
tees,’’ and required that “ they be inserted in any act of 
incorporation as such trustees,” and provided that they 
should fill vacancies occurring in their body, ‘so long 
as such institute shal! exist as a corporate body or 
otherwise.” By a codicil, the testator makes changes 
in his will, and directs “‘that the devise and bequest 
provided in my said will, with regard to the founding 
of ‘The Samuel Wood Benevolent Institute,’ * * * 
be changed, and the provisions thus made therefor be 
applied to the founding of a musical institution, to be 
known and called ‘The Samuel Wood Musical Col- 
lege.’ * * * It is my wish that a college of music 
be formed in the city of New York, and that appro- 
priate legislation and means be adopted to perfect the 
incorporation and general plan of the institution, as 
near or similar to the plan or method given in my will 
with regard to the formation of ‘The Samuel Wood 
Benevolent Institute.’’’ For some undisclosed reason 
the testator, by this codicil, abandoned his previous 
testamentary scheme for a benevolent institution, the 
general purposes of which, beyond the care of certain 
relatives, contemplated the maintenance of a hospital, 
and he directed the creation of a college of music; but 
as is quite apparent from the language he used in 
changing the application to be made by his executors 
of his residuary estate, the college of music was to be 
incorporated and organized upon the same plan as the 
benevolent institute. He says that the provisions made 
for the latter were to be applied to the founding of the 
musical college; so that it would be the duty of the 
executors, in carrying out the later residuary scheme, 
iv have recourse to the directions in the will in rela- 
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tion to such matters as concerned the period of time 
within which the charter should be obtained, and the 
plan for the government of the corporation which the 
act of incorporation should prescribe. This effect of 
this codicil is to substitute for the direction to the 
executors in the main will to found and incorporate 
the benevolent institute, described there, the direction 
to found a public institution, with another object, 
namely, the musical education of the people. There 
was no revocation of the testator’s will effected by the 
codicil, save only as to the nature of the public insti- 
tution designed to be incorporated and endowed. The 
effect practically was to write into the will ‘‘ The Sam- 
uel Wood Musical College,” in the place of ‘‘ The Sam- 
uel Wood Benevolent Institute,’’ as the beneficiary 
intended for the residuary gift, and to apply to it the 
same provisions as to incorporation and for a plan of 
corporate management. We have then, as we had in 
the will, the case of a gift to an unincorporated, non- 
existent institution, as in Cruikshank v. Home for the 
Friendless, 113 N. Y. 8337—an authority which I think 
must be controlling upon the disposition of this appeal. 
Since the case of Burrill v. Boardman, 43 N. Y. 254, 
the non-existence of the corporate object of the testa- 
tor’s bounty cannot be urged as a fact of itself suffi- 
cient to defeat a testamentary trust. In that case the 
residuary trust was for the founding and maintenance 
of the Roosevelt Hospital, in New York city. The 
trustees were directed to apply to the Legislature for 
an act of incorporation, and alimitation of two lives 
was inserted in the gift as the time within which the 
Legislature must act; failing which action, a gift over 
was made to the United States government. In that 
case it was determined, as a new question, that the 
non-existence of the corporation intended as the ob- 
ject of the testator’s bounty would not defeat his gift, 
if the incorporation was directed to be effected within 
the period allowed for the vesting of future estates. 
Ap executory bequest to the use of a corporation so 
to be created was upheld as valid. That case was a 
very pronounced departure from what was supposed 
to be the rule governing charitable bequests. The 
principle of the decision was that the bequest was not 
one to take effect as a gift in presenti upon testator’s 
death, but was limited to take effect upon the forma- 
tion of the corporation designed; and as the contin- 
gency upon which the limitation depended was possi- 
ble, and must happen within the period allowed by the 
law for the vesting of future estates, the bequest was as 
good in law as though it had been to the use of an un- 
born child. The application of that legal principle pre- 
vented the avoidance of the bequest on the grounds 
urged by Judge Comstock, the appellant’s counsel, 
that the corporate donee was uncertain, and that the 
doctrine of charitable uses could not be invoked in its 
support. The decision was placed without the sphere 
of that argument, and within the doctrine and rules 
of law which govern in cases of exeoutory bequest. 
Since that case to the present day, through various 
decisions of this court, of which Shipman v. Rollins, 98 
N. Y. 311, and Cruikshank v. Home of the Friendless, 
118 id. 337, are prominent exponents of our views, the 
non-existence or non-incorporation of the corporation 
designed by the testator cannot be considered as facts 
determinative of the invalidity of the testamentary 
bequest. The question of validity is to be determined 
by « consideration of whether the conditions of the 
law are met as to the vesting of estates. Those condi- 
tions are to be strictly maintained, and their violation 
sedulously guarded against. Since the decision of 


Bascom v. Albertson, 34 N. Y. 584, which definitely 
held that the English law of charitable uses had been 
cast off in this State, it has been no longer open to ques- 
tion that a trust or a useis only valid when within our 
statutes which regulate the creation of uses and trusts, 
and the period within which the ownership aud the 








power of alienation of estates may be suspended. They 
constitute the sole guide in determining the validity of 
all trusts. The effect of the decision in Burrill v. Board. 
man, supra, was to extend the protection of the stat. 
utes to cases of executory bequests, where the corpo. 
rate beneficiary in which the equitable title was to vegt 
might be non-existent, and to sustain the trust because 
the corporation was possible of creation, and could 
take within the lawful period for the vesting of future 
estates. The intended beneficiary, if capable of being 
incorporated under the law, in the manner and forthe 
purposes described by the testator in his will, would 
not be obnoxious to the particular objection of indefi- 
niteness. In the recent case of Cruikshank v. Home of 
the Friendless, supra, the executors were to apply as 
soon as practicable to the Legislature for an act incor. 
porating the home. The trust was held incapable of 
being sustained, for the reason that the incorporation 
was dependent upon the will of the Legislature, and 
its consent, however reasonably to be anticipated, 
nevertheless was not a certain resuit of the applica- 
tion to be made to it, and there would be a period of 
delay contingent upon the action of the State, and not 
measured by lives. 

In the present case it is contended that as at the 
time of testator’s death a general law had been enacted 
and was in existence, authorizing the kind of corpora- 
tion mentioned by the testator, there was no necessity 
of applying to the Legislature fora charter. The.law 
referred to is contained in chapter 176 of the Laws of 
1875, and was passed by the Legislature before the 
making of the codicil, and undoubtedly comprehended 
the several objects desigued to be promoted by the tes- 
tator by the use of his residuary estate. If the be- 
quest were to a corporation to be created by the trus- 
tees of the will, and which could be at once incorpo- 
rated and organized under that general law, a new and 
interesting question would be presented. It might 
very well be said in such a case, that as it would be the 
duty of the trustees of the will to act at once iu pro- 
curing the incorporation, the delay in the incorpora- 
tion would be but a mere incident to a certain result. 
Robert v. Corning, 89 N. Y. 225; Cruikshank v. Home 
of the Friendless, supra. The argument of appellaut’s 
counsel upon this subject would find some apparent 
support from the reasoning in the opinions in the cases 
of Burrill v. Boardman and Cruikshank v. Home of the 
Friendless. If by the terms of a testamentary gift 
in trust of property, its ownership must be necessarily 
uncertain for a period of time not measured by the 
statutory lives, the statute intervenes and condemns 
it. But where the delay is merely incidental, and 
caused by the formalities and details of incorporation 
of the body to take, and its creation is possible and 
certain to be effected under the general law, in accord- 
ance with the directions of the testator, it might pre- 
sent a fair question whether the law would be violated, 
if we apply to such a case the principles stated in the 
opinions in Burrill v. Boardman and Robert v. Corn- 
ing. But we are not called upon to decide that ques- 
tion now. Such is not the case before us. It was ar- 
gued in the Cruikshank Case, in the endeavor to save 
the trust, that the home might be incorporated under 
the general law; but the argument was ineffectual. 
We held that the testator had not intended such 4 
corporation, but had specifically required one formed 
under a special charter, and that we could not substi- 
tute something different and outside of his expressed 
purpose. In the present case the same difficulty arises, 
if we would strive to sustain the trust for the musical 
college. The general law, enacted in 1875, requires in- 
corporation under its provisions upon a different pian. 
Thecorporation to be created must have not less than 
seven trustees; whereus, the testator here requires 
that the management shall be by his three executors 
as ‘‘sole aud permanent trustees,’’ and provides for 
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their being a self-perpetuating body. This require- 
ment is in an especial clause of the will, following af- 
ter the direction for the creation of the benevolent in- 
stitute. It appears to be of the essence of the testa- 
mentary scheme, and is the mode of government re- 
ferred to in the previous direction for the creation of 
the institution, by the language, ‘‘to be governed as 
hereinafter provided.’’ These provisions are not re- 
yoked by the codicil, neither actually nor construct- 
ively. On the contrary, they are explicitly retained 
and made applicable to the institution substituted by 
the codicil in the place of the one mentioned in the 
will. Thus if we consider the argument that the musi- 
eal college could be incorporated under the act of 1875, 
and thereby become competent to take the testament- 
ary gift, we are met by the difficulty that the restric- 
tions of that act make it inappropriate to the testator’s 
design; an objection which, under our decision in the 
Cruikshank Case, cannot be disregarded and passed 
over. If the argument is that appropriate legislation 
may be had, modifying the general law in the respects 
desired by the testator, so as to permit of the incor- 
poration, we would stillencounter the ©! jection stated 
inthe Cruikshank Case, that the creation of the cor- 
poration would be dependent upon the will of the Leg- 
islature; and hence a delay would be certain to ensue, 
contingent, not upon lives, but upon the consent of 
the legislative body, which might be withheld. As 
the period of time for obtaining a charter for an insti- 
tution of similar design in plan or method to that re- 
quired for the benevolent institute was limited by the 
testator to be within the life of the longest liver of his 
executors, of whom there were three named in the 
will, and in the codicil the number was increased to 
four, the delay in the vesting of the bequest would ex- 
ceed that permitted by the law, which limits the sus- 
pension of ownership and of the power of alienation of 
property to two lives in being. 

These views lead to an affirmance of the judgment. 
The respondents should have their costs of the appeal, 
to be paid by the appellants. 

All concar. 





WILLS—CONSTRUCTION—CHARITABLE BE- 
QUESTS—INDEFINITENESS—REMOTENESS 
—LAPSED LEGACIES. 


RHODE ISLAND SUPREME COURT, FEB, 24, 1891. 


ALMY Vv. JONEs. 


The bequest of a fund ‘‘ for an art institute,” to take effect 
“when the citizens of Providence shall have contributed 
the funds necessary to found an institute worthy of the 
city for the promotion of art, * * * the annual inter- 
est only to be used for the benefit of the institute for all 
time,”’ with a codicil that the income shall become at once 
available after the testator’s death by its distribution in 
annual prizes for the best works produced during the 
year, “in whatever department of the fine arts,’ by 
Rhode Island artists, is valid. 


| ior in equity preferred by the administrator with 

will annexed of the estate of Albert J. Jones, who 
died May 25, 1887, in Florence, Italy. The will was 
duly proved November 8, 1887, before the Probate 
Court of the city of Providence. 


Joseph C. Ely, for complainant. 


Clarence A. Aldrich, Asst. Atty.-Gen., Amasa M. 
Eaton, Arnold Green, John C. Pegram, George Lewis 
Cooke and William C. Baker, for respondents. 


DurrEE, C.J. This bill is brought by the adminis- 
trator with will annexed of the will of the late Albert 





L. Jones for instruction in regard to the execution of 
the will in points involving its construction. The will 
bears date May 24, A. D. 1886. The first clause is as 
follows: ‘“‘I give and bequeath the sum of twenty. 
five thousand ($25,000) dollars as a fund for an art in- 
stitute in the city of Providence. When the citizens 
of Providence shall have contributed the funds neces- 
sary to found an institute worthy of the city for the 
promotion of art, then this sum, with accumulated in- 
terest, shall be permanently invested, to be called the 
‘Albert Jones Art Fund,’ the annual interest only to be 
used for the benefit of the institute for all time.’’ The 
testator added a codicil to the will dated April 25, A. 
D. 1887. The first clause of the codicil is as follows: 
“IT wish the income of the fund of twenty-five thou- 
sand dollars given for the encouragement of art to be- 
come at once available after my death by its distribu- 
tion in annual prizes for the best works produced dur- 
ing the year, in whatever department of the fine arts, 
by artists belonging to or residing in the State of 
Rhode Island.”’ 

The first question is whether these clauses are valid. 
It is contended that the bequest in the first clause is 
void for indefiniteness, it being uncertain what is 
meant by an “art institute,” owing to the indetermi- 
nateness of the word ‘“‘art,’’ and still more uncertain 
what is meant by an institute for the promotion of 
art, ‘‘ worthy of the city ’’ of Providence. It is true 
the word “tart’’ is sometimes used very broadly; as 
for instance, when it is used in contradistinction to 
nature, or in the phrase ‘‘ the arts of war and peace.” 
But it is also used, especially when used without any 
qualifying adjective or phrase, to signify art in its 
higher manifestations, or art par excellence, as repre- 
sented in works of art by those who are distinctively 
denominated ‘‘ artists.”” In this sense the word is used 
to designate the groups of arts known as the “fine 
arts,’’ as distinguished from the useful or mechanical 
and industrial arts. We think the word has this more 
distinctive meaning in the first clause of the will. The 
language of the codicil confirms this interpretation. 
The testator, there describing the %25,000 bequeathed 
in the first clause as ‘‘a fund given for the encourage- 
ment of art,’’ declares that heS;wishes the income “ to 
become at once available,” evidently meaning that he 
wishes it to become available for the purpose for which 
the fund was given, namely, ‘‘the encouragement of 
art,’’ and to that end directs its distribution in annual 
prizes for the best works “of the fine arts” produced 
during the year by Rhode Island artists. We think 
there can be no doubt that what is meant by ‘‘an art 
institute”’ isan institution or establishment, resem- 
bling such as exist in Europe for the promotion of the 
fine arts—of the art whose aim is beauty rather than 
utility, though not necessarily to the exclusion of util- 
ity, when the two can be combined. The objection to 
the phrase ‘‘ worthy of the city’’ is, in our opinion, 
specious, rather than sound. When a testator uses 
such a phrase, he knows, of course, that as practically 
applied, it has different meanings for different minds; 
but he also knows that the meaning is capable of de- 
termination by the court, aided by proper testimony, 
with sufficient accuracy for the purposes of his be- 
quest, in case it is found necessary to apply to the court 
for such determination. We do not think the bequest 
is void for indefiniteness. 

The second contention is that the bequest is void for 
remoteness, because it may not go into final effect 
within the period allowed by the rule against perpetui- 
ties. A trust for charitable uses, which is to go into 
effect immediately, is not subject to the rule against 
perpetuities, because designed to be perpetual; but if 
it is not to go into effect until after the period allowed 
by said rule, it has been said that it fails ab initio. 
Chamberlayne v. Brockett, L. R., 8 Ch. 206. A trust 
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upon a condition to be performed by others, which 
may or may not be performed within the period al- 
lowed. In such case the English courts do not at once 
disaffirm the trust, but allow a reasonable time for the 
condition to be performed, and if the condition be per- 
formed within such time, sustain the trust; if it be 
not, and is not likely to be, they either disaffirm the 
trust or apply it cy pres, if the terms in which it is de- 
clared permit, to other charitable purposes. Tyssen 
Char.’ Beq. 423-427, and cases there cited. Sinnett v. 
Herbert, L. R., 7 Ch. 232. The American cases are not 
stricter certainly than the English on this point. 
Inglis v. Trustees of Sailors’ Snug Harbor, 3 Pet. 99; 
McDonogh's Ex’rs vy. Murdoch, 15 How. 367; Ould v. 
Washington Hospital, 95 U. S. 303; Russel! v. Allen, 
107 id. 163. In the last-named case, Mr. Justice Gray, 
citing the three cases next before mentioned said, 
speaking for the Supreme Court of the United States, 
that they show that ‘‘a gift in trust for a charity not 
existing at the date of the gift, and the beginning of 
whose existence is uncertain, or which is to take effect 
upon a contingency that may possibly not happen 
within a life or lives in being and twenty-one years, is 
valid, provided there is no gift of the property mean- 
while to be for the benefit of any private corporation 
or person.”’ See also Missouri Historical Society v. 
Academy of Sciences, 94 Mo. 459; Sanderson v. White, 
18 Pick. 328, 336; Odell v. Odell, 10 Allen, 1. 

Under these authorities, the bequest in the case at 
bar would not be instantly declared void, what event- 
ually might become of it, even if it had remained as 
given in the will. It was modified by the codicil, and 
we must take itas modified. So taken, it is a bequest 
of $25,000, to be held in trust as a permanent fund for 
au art institute in the city of Providence, whenever 
the funds necessary to establish such an institute 
worthy of the city shall have been contributed, the in- 
come or interest of the bequest meauwhile to be dis- 
tributed by the trustees in prizes as directed; or, to 
put it in another way, it isa bequest of $25,000 in trust 
for the trustees to use the income thereof for prizes as 
directed until the funds for an art institute in the city 
of Providence, worthy of the city, have been con- 
tributed, then to be invested as a permanent fund for 
the institute, the annual interest to be used for its 
benefit for all time. Such a bequest is not, in our opin- 
ion, invalid to any extent, if it may be regarded as a 
bequest for purely charitable uses. ‘‘ When personal 
estate,’ said Lord Selborne, in Chamberlayne v. 
Brockett, swpra, ‘‘is once effectively given to charity, 
it is taken entirely out of the scope of the law of re- 
moteness.’’ Property so given may be limited over 
from one charity to another on any event happening 
atany time. Society, etc., v. Attorney-General, 3 Russ. 
142; Christ’s Hospital v. Grainger, 16 Sim. 83; 1 Macn. 
& G. 460; In re Conington’s Will, 8 Week. Rep. 444. 
In the first of these cases a testator in 1715 directed 
his executors, as soon as two Protestant bishops should 
be duly appointed and consecrated, one for the islands 
and the other for the continent of North America, to 
pay £1,000 to the plaintiff society, to be applied equally 
to settling them in their sees, and meanwhile to invest 
the £1,000 and apply the income for the benefit of in- 
valided missionaries of the society. A decree in 1717 
ordered the £1,000 to be invested, and the income to 
be applied as directed. In fact a great part of the in- 
come was allowed to accumulate. The appointment 
of the bishops was completed in 1824, and then, at the 
suit of the plaintiff society, the whole sum was ordered 
to be paid to them. In the second case property was be- 
queathed in 1624 to the corporation of Reading on cer- 
tain charitable trusts, with a proviso, that if the corpo- 
ration should neglect for a whole year to perform them, 
the property should be transferred to the corporation 
of London for the benefit of Christ’s Hospital. Two 
bundred years later, after the corporation of Reading 





had neglected for twenty years to perform the trusts, 
the property was allowed to go over to the second 
charity, on the ground that it was no more a per. 
petuity in one charity than in another. See also Hen. 
shaw v. Atkinson, 3 Madd. 306. We do not think there 
can be any doubt that the bequest here, so far as given 
for the art institute, isa charity. Trustees v. White,2 
Sim. & S. 594; Yates v. University College, L. R.,8 Ch. 
454; L. R., 7 H. L. 488; Mm re Holburne (Coates y, 
Mackillop), 53 L. T. (N. 8.) 212; Cresson’s Appeal, % 
Penn. 8t. 437. Itis true the promotion of art is not 
specifically named as a charitable use in 43 Elizabeth, 
chapter 4, but that statute is regarded by the courts 
as rather illustrative than exhaustive in its enumera- 
tion of such uses, and when resorted to for light is in- 
terpreted in a large way, according to its spirit, rather 
than its letter. 2 Pom. Eq. Jur., § 1029; Pell v. Mercer, 
14 R. I. 412, 444.- A nation’s art is the flower of its 
civilization, and it is a matter of general interest that 
it should flourish and improve. To see and study 
some of the master-pieces of the fine arts, and learn to 
appreciate their excellencies, is itself an education that 
refines and enriches the mind. It follows that money 
for an institution that affords opportunity for this, 
while it at the same time gives encouragement to ar- 
tistic production, is a public benefit. 

But it is argued, that even if the final bequest of the 
principal sum is charitable, the intermediate bequest 
of the income is not, since it has no tendency to ad- 
vance education or learning, and only provides a pre- 
mium for proficiency in the production of articles of 
luxury; that in fact its purpose is private rather than 
public, and consequently the entire bequest is invali- 
dated by it. The argument does not convince us. The 
purpose of the prizes is not simply to give a little 
money every year to the successful artists, but also to 
arouse the ambition of Rhode Island artists every- 
where, and incite their best endeavors. This would 
be much, if it were all. Itis not all. The competing 
works must be brought together for judgment, and in 
the careful comparison of work with work that will 
follow, the merits and the faults of each will come to 
light instinctively for all concerned. Further, when 
such works are gathered, they attract attention; peo- 
ple come to see and enjoy them; the competition 
among their authors provokes discussion and criti- 
cism; public sympathy is enlisted; public interest 
grows and spreads; and the minds of men more readily 
open for the reception of artistic truths and concep- 
tions. Thus gradually an atmosphere is generated in 
which the fine arts can flourish; for it is a general law 
that a fine art must find favor in the popular heart be- 
fore it can reach perfection in the productions of the 
artists. Then too the prizes are more than money. 
They bring honor and distinction and assurance of ap- 
preciation, vastly more precious to the artists than the 
prizes themselves. The efficiency of prizes as an in- 
centive to excellence is generally recognized, and it is 
common knowledge that numerous trusts for the dis- 
tribution of prizes or premiums exist, whose validity 
has never been questioned. These are cases iu which 
such trusts for proper purposes have been sustained: 
Thompson v. Thompson, 1 Colly. 371; American Acad- 
emy of Arts and Sciences v. Harvard College, 12 Gray, 
582. Our conclusion is that the bequest here in ques 
tion is in every respect a lawful charity. 

The will of said Albert J. Jones has the following re 
siduary clause: ‘“‘The rest and residue of the property 
found standing in my name I bequeath to the children 
of my sister, Mrs. Emily A. Hall, and those of my de- 
ceased brother, John Davis Jones, to be equally divided 
among them.” The codicil has the following: ‘‘ The leg- 
acy to the children of my deceased brother, John D. 
Jones, and my sister, Emily A. Hall, is to the children of 
the first generation.” At the date of the will Mrs. Hall 
had one child, ason,who still survives, and three grand- 
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children, children of a son previously deceased.”’ John 
D. Jones had three children who survived the testator, 
and one grandchild, daughter of ason previously de- 
ceased. The grandchildren claim to be entitled to take 
under the residuary clause by virtue of the Public 
Statutes of Rhode Island, chapter 182, section i4, as 
follows: ‘‘ Whenever any child, grandchild or other 
person having a devise or bequest of real or personal 
estate shall die before the testator, leaving a lineal de- 
scendant, such descendant shall take the estate, real 
or personal, as devisee or legatee, iu the same way or 
manner as such devisee or legatee would have done in 
case he had survived the testator.’””’ Wedo not think 
said provision is capable of a construction that will 
sustain the claim. It applies only wherea person “‘ hav- 
ing a devise or bequest ” dies before the testator. The 
son of Mrs. Hall, who was the father of her said grand- 
children, never had any devise or bequest under the 
will of Albert J. Jones, since he was dead, and so in- 
capable of taking, by devise or bequest, before the will 
was made. For any thing that appears, the testator 
knew that he was dead when he made the will, aud 
consequently could not even have intended to bequeath 
him any thing. The same may be said of the son of 
John D. Jones, the father of John D. Jones’ said 
grandchild. The purpose of the statute is obvious. At 
common law, where alegacy is given to a person who 
subsequently dies before the testator, it lapses; that 
is, it either falls into the residue, or if it be residuary, 
becomes intestate. Under the statute, instead of laps- 
ing, it goes to the legatee’s descendants, on the assump- 
tion that the testator would rather have it go to them 
than have it lapse. 4 Kent Com. 541, note b. 

Our conclusion is—First, that the legacy of $25,000 is 
valid; and second, that the three children of Mrs. 
Hall’s deceased son, and the daughter of John D. 
Jones’ deceased son, are not entitled to share in the 
residue. 


NEGLIGENCE—INJURIES FROM BREACH OF 
CONTRACT—RIGHTS OF THIRD PARTIES— 
INSTRUCTIONS. 


MISSOURI SUPREME COURT, SECOND DIVISION, 
APRIL 13, 1891. 


Roppy y. Missourt Pac. Ry. Co. 


Though the contract under which a railroad company fur- 
nishes to a quarry-owner, on his own side-track, cars for 
the transportation of stone, obliges it to see that the cars 
are provided with proper brakes, it is not liable to a ser- 
vant of such quarry-owner, who is not a party to the con- 
tract, and over whom it has rio control, for injuries re- 
sulting to him from the company’s breach of its contract 
with such owner. 

But such contract being for the mutual benefit of the quarry- 
owner and the railroad company, the latter, in furnishing 
cars, which was a matter devolving solely upon it, was 
bound to use ordinary care to furnish such as were reason- 
ably safe for the owner and his servants. 

A car with defective brakes is not such an imminently dan- 
gerous instrument as to render the company liable to any 
one injured thereby, in the absence of any contractual 
or other relations. 

Where a servant of the quarry-owner, injured by such a car, 
testifies in his action against the company that numbers 
of the cars furnished had defective brakes, it is error to 
instruct that he had the right to rely on the company’s 
furnishing safe cars, since his knowledge imposed on him 
- duty of ascertaining if they were safe in the matter of 

rakes, 
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MACFARLANE, J. This is an action for damages on 
account of serious personal injuries received by plain- 
tiff by reason of alleged negligence on the part of de- 
fendant in furnishing a defective car which plaintiff 
was required to handle. The petition charges and the 
evidence shows that the main line of defendant’s road 
between St. Louis and Kansas City passes through the 
town of Warrensburg, in Johnson county; that about 
three miles north-west of the town of Warrensburg are 
extensive stone quarries, owned and operated by one 
Pickle. Defendant owns and operates a branch railroad 
running out from Warrensburg to these quarries, which 
is used for transporting the stone taken from the quar- 
ries. From this branch road, at a point near the quarry, 
was a switch, which connected the road with another 
railroad track running into the quarry. This latter 
track was owned by Pickle, and was used for loading 
stone upon thecars. Cars intended for transportation 
of coal were brought out on this branch road, and 
were left standing on the quarry track, or convenient 
thereto, by defendant, and where then handled by 
Pickle until loaded, when they were carried out by 
defendant. Plaintiff at the time of his injury was in 
the employ of Pickle, working in the quarry, aud had 
been so employed for about thirteen years. At the 
time of his injury a part of his duty was to load stone 
into the cars by means of aderrick erected near the 
quarry and quarry track. After the empty cars had 
been placed on the quarry track they were managed, 
controlled, and when necessary moved to proper posi- 
tion for loading by Pickle and the men in his employ. 
This duty of moving cars frequently devolved upon 
plaintiff. The grade tothe quarry from the branch 
road was descending, and brakes were required to hold 
cars in position. Plaintiff testified in substance that 
on the 18th of June, Antoine Pickle, manager of the 
quarry, directed him to load acar with stone. Two 
flat cars stood upon the quarry track, fifty or sixty feet 
from the derrick. He got upon the north car nearest 
the derrick, and found the brakes set. He walked on 
top of the cars to the back end of the south car, and as 
he supposed set the brake tight on that one. He then 
uncoupled the cars, let the brake off the north one, sat 
on the end of the other, and with his feet put the north 
carin motion. He then got down on the ground be- 
tween the cars, and with his hands, one on the draw- 
head and the other on the end of the car, commenced 
pushing the car to the derrick. He had moved buta 
short distance when the south car struck him, crush- 
ing his arm and causing permanent injury. It ap- 
peared from other evidence that while the brake, from 
what could be seen from the top of the car, and from 
what could be known from turning it, appeared to be 
in good condition, it was found that the rod connect- 
ing the brakes beneath the car was down, and the 
brake-shoe was in consequence too low to touch the 
wheel, and turning the brakes in the usual way did 
not set the shoe against the wheel. The brake was in 
that condition wholly useless. When the first car was 
moved out of the way. the second was set in motion 
by its own weight, and followed the firston the de- 
scending grade and struck plaintiff as stated. The evi- 
dence showed further that the defect in this brake 
could have been easily detected by an examination be- 
neath the car. Cars were frequently sent out with de- 
fective brakes. Plaintiff testified himself that “half 
the time they had no brakes on them.” Pickle kept 
chains which were used in making temporary repairs 
of the brakes, and this one could have been easily re- 
paired with such chain. The superintendent of the 
quarry usually examined the cars and notified the em- 
ployees if any were defective. The coutract between 
Pickle and the raiiroad company if in writing was not 
offered in evidence. From the testimony of Pickle, 
the superintendent, the arrangement between them 
was that defendant should furnish cars at the quarry 
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when requested. The cars were left on the track near 
the quarry, and were handled at the quarry and loaded 
by the men employed and paid by Pickle. Defendant 
had no control over Pickle’s men. After the cars 
were loaded tbey were billed from the quarry to their 
destination, and charges for transportation were paid 
from the quarry. Defendant when notified received 
at the quarry and carried off the loaded cars. Defend- 
ant’s answer was a general denial and plea of contrib- 
utory negligence. Defendant offered no evidence and 
asked no instruction except in the nature of a demur- 
rer to the evidence, which was refused. At the request 
of the plaintiff the court gave to the jury the following 
instructions: “(1) The court instructs the jury that if 
you should find and believe from all the evidence in 
the case that at the time of the injury complained of 
by plaintiff he was engaged at work in the employment 
of one Pickle and in his interest, and that defendant 
had furnished cars to said Pickle to be loaded by him 
with stone belonging to said Pickle for transportation 
by defendant over its road for pay, on or about the 
18th day of June, 1886; that of the cars so furnished by 
defendant, there was one the brake of which needed 
repairing at the time the same was furnished, and for 
the want of such repairing was insufficient,with proper 
use and management, to fasten, manage and control 
said car; and that defendant knew of the condition of 
the brake, or by the exercise of reasonable diligence 
could have known its condition; and that plaintiff did 
not know the condition of said brake until the happen- 
ing of the injury complained of, and the defect in said 
brake was not patent to plaintiff, or such as would 
have been disclosed to him had he been ordinarily ob- 
servant; and that plaintiff, while engaged in the ser- 
‘vice of said Pickle, loading another of defendant’s 
cars, the car to which was fixed the brake being out of 
repair run down and against plaintiff, whereby he was 
hurt, injured and damaged; and that the injury oc- 
curred without the fault or negligence of plaintiff con- 
tributing thereto, then your findings should be for 
plaintiff. (2) The court instructs the jury that if you 
should find and believe from all the evidence in the 
case that the defendant furnished cars to said Pickle 
to be by him loaded with stone at his quarries for trans- 
portation over its railroad, then it became and was the 
duty of the defendant to have furnished cars provided 
with appliances in such a state of repair as that the 
said Pickle and his employees could, with proper man- 
agement and reasonable care and prudence, safely 
manage and control same while so engaged in said 
work. And if you should find that plaintiff, before 
the time of the alleged injury, did not know that de- 
fendant’s cars were not in such condition or repair, he 
had a right to presume that defendant had done its 
duty, and that the appliances to said car were in such 
state of repair and condition as to safely manage and 
control said cars, with proper use and management, to 
do the work for which such appliances were designed, 
and to rely and act upon such presumption.’ ‘‘(4) The 
court further instructs the jury, if you*should find and 
believe from the evidence in the case that the plaintiff 
did not know ot the alleged condition of the brake re- 
ferred to in the testimony, until after the happening to 
him of the injury referred to in testimony, and that 
the condition of said brake would not have been ob- 
served by him by the exercise of ordinary and reason- 
able prudence and observation on his part, it was not 
incumbent on plaintiff to search for and examine for 
defects in its condition not so observable, but that he 
had the right to assume that such brake was in asuit- 
able and safe condition as to its being repaired; that 
it would, with proper management, do the work for 
which it was designed.” The jury found for plaintiff, 
and assessed his damages at $6,000. Defendant ap- 
pealed. 

The action is for negligence. It is charged in the pe- 








tition “ that is was the duty of said defendant to fur. 
nish cars to said Pickle, properly constructed, and pro. 
vided with suitable and safe brakes, properly con- 
structed and sufficiently repaired, and in condition to 
manage, hold, control and stop its said cars; but plain- 
tiff charges that the said defendant, by its carelessness 
and negligence, failed to furnish cars so properly con- 
structed,and with suitable and safe brakes, constructed 
and sufficiently repaired to manage, hold and control 
thesame.” Definitions of actionable negligence have 
been given in great variety of forms by courts and text 
writers, but whatever the form of simple definition 
there is unanimity of expression and opinion that it 
consists in the breach or non-performance of some duty 
which the party charged with the negligent act or. 
omission owed to the one suffering loss or damage 
thereby. Brett, M. R., in Heaven v. Pender, 17 Rep. 
511, defines “ actionable negligence ” “ to consist in the 
failure to exercise ordinary care or skill towards a per- 
son to whom the defendant owes the duty of observ. 
ing ordinary care, by which failure the plaintiff, with- 
out contributory negligence on his part, has suffered 
injury to his person or property.”” This definition is 
cited and approved by counsel for plaintiff, and may 
be accepted for the purposes of this case. The ques- 
tion then is, did defendant owe plaintiff the duty of 
using ordinary care to furnish cars in which to load 
stone, which were properly constructed and provided 
witb suitable brakes? It is insisted that the duty 
‘arose either out of the contract between defend- 
ant and Pickle, or by virtue of the relationship be- 
tween plaintiffand defendant, arising out of their re- 
spective duties under the contract. Assuming that the 
contract between defendant and Pickle either ex- 
pressly or by implication imposed upon the former the 
duty to supply the latter with cars provided with suit- 
able brakes, and that there was a breach of that duty, 
whereby plaintiff was injured, does the contract afford 
him indemnity for hisinjuries? The right of a third 
party to maintain an action for injuries resulting from 
a breach of a contract between two contracting parties 
has been denied by the overwhelming weight of au- 
thority of the State and Federal courts of this country 
and the courts of England. To hold that such actions 
could be maintained would not only lead to endless 
coniplications in following out cause and effect, but 
would restrict and embarrass the right to make con- 
tracts by burdening them with obligations and liabili- 
ties to others wh®&h parties would not voluntarily as- 
sume. Winterbottom v. Wright, 10 Mees. & W. 109; 
Burdick v. Cheadle, 26 Ohio St. 393; Maguire v. Magee, 
(Penn.) 13 Atl. Rep. 551; Necker v. Harvey, 49 Mich. 518; 
Bank v. Ward, 100 U. 8. 195; Deford v. State, 30 Md. 
195; Safe Co. v. Ward, 46 N. J. Law, 19; Sprowl v. 
Hemmingway, 14 Pick. 1; Mann v. Railroad Co., % 
Mo. 350; Lampert v. Gas-Light Co.,14 Mo. App. 376; 
Gordon v. Livingston, 12 id. 267. The rule is put upon 
two grounds, either of which is unquestionably sound. 
One ground is given by the court in the opinion in 
Winterbottom v. Wright, as follows: “If we were to 
hold that plaintiff could sue in such a case, there is no 
point at which such actions would stop. The only safe 
rule is to confine the right to recover to those who en- 
ter into the contract. If we go one step beyond that 
there is no reason why we should not go fifty.’’ The 
other ground is thus stated in the New Jersey case 
above cited: ‘The object of parties in inserting in 
thelr contracts specific undertakings with respect to 
the work to be done is to create an obligation inter 
sese. These engagements and undertakings must nec 
essarily be subject to modifications and waiver by the 
contracting parties. If third persons can acquire & 
right in a contract in the nature of a duty to have it 
performed as contracted for, the parties will be de- 
prived of control over their own contracts.”’ Plaintiff, 
not being a party to the contract, cannot maintain 
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this action on account of injuries resulting from any 
preach of duty defendant owed Pickle, arising purely 
out of the terms of the contract between them. 

2. lt is clear from the evidence that plaintiff was in 
no sense the servant or employee of defendant. He 
was employed and paid by Pickle, and was subject 
only to his control and direction. Defendant had no 
authority over him, had no power to discharge him for 
any cause, and had no contract with him. The relation 
between plaintiff and defendant was not that of mas- 
ter and servant, and the [rules of law peculiarly appli- 
cable to the duties and liabilities of one to the other 
have no application. Plaintiff shows no cause of action 
growing out of any duty defendant owed him arising 
from the ‘relationship of [master and servant. Wood 
Mast. & S., §§ 1, 281; Speed v. Railwuy Co., 71 Mo. 308. 

8. There is a class of cases in which one has been held 
liable to another in the absence of any contractual or 
other relationship between them. The rule in such 
cases is laid down in Sutherland on Damages (vol. 2, p. 
435), as follows: ‘*‘ Where an act of negligence is im- 
minently dangerous to the lives of others the guilty 
party is liableto the one injured by the negligence, 
whether there bea contract between them violated by 
that negligence or not.’’ The principle is illustrated by 
the case of Thomas v. Winchester, 6 N. Y. 397. That 
wasa case in which a dealer in drugs had carelessly la- 
belled a poison as harmless medicine. and sent it so 
labelled into the market. It was held that the dealer 
was liable to any person who might be injured by the 
use ofthedrug. In considering what articles can be 
regarded imminently dangerous, the same court, in 
Loop v. Litchfield, 42 N. Y. 357, says: “ They are in- 
struments and articles in their nature calculated to do 
injury to mankind, and are generally intended to ac- 
complish that purpose ; they are essentially and in their 
elements instruments of danger.’’ It cannot reason- 
ably be contended that a railroad car, though supplied 
with defective brakes, is an imminently dangerous in- 
strument. Unless putin motion it is perfectly harm- 
less, and when in motion it is not essentially danger- 
ous. We do not think defendant incurred any liability 
to plaintiff by the simple act of leaving a defective car 
upon the track. Railroad Co.v. McLaughlin, 47 Il. 265; 
Gurley v. Railroad Co., 93 Mo. 445. 

4, What then was the true relationship between these 
parties, and what, if any, duty did defendant owe to 
plaintiff as the employee of Pickle? Detendant was en- 
gaged in the general business of acommon carrier. It 
operated a railroad between St. Louis and Kansas City. 
Pickle was the owner of large and valuable stone quar- 
ries, situated some distance from defendant’s road. 
The stone taken from these quarries was merchantable 
aud wasa subject of commerce. The stone was of 4 
value only when it could be transported to market. It 
thus became a matter of mutual interest and profit to 
defendant and Pickle to provide means for the trans- 
portation of this merchandise from the quarry to 
points at which it could be sold. A contract was en- 
tered into between them, by which defendant built a 
brauch or spur road from its main line to the guarries 
and also tracks from this spur into the quarries. These 
were paid for by Pickle. In order to facilitate the 
transportation of stone, which was beneficial to both 
parties, it was agreed that defendant should, when cars 
Were needed, place them on the quarry tracks, or con- 
Veniently near to them, and that Pickle should move 
them when needed into position for loading, and when 
loaded defendant should take them out and transport 
them to their destination. Plaintiff was employed by 


Pickle,a part of his duty consisting in moving and 
handling these cars. It did not appear from the evi- 
dence what, if any, compensation Pickle received for 
loading the cars. The manner of conducting the busi- 
hess is thus detailed by Pickle, superintendent: ‘“‘ The 





side of the quarry. Pickle paid for it. The company 
claims it. They simply constructed it for Pickle. 
About shipping stone, the bill reads from Warrens- 
burg, of course, but the freight commences from the 
quarry. The person to whom these cars are sent pays 
the freight.. As to rates, they allowed us a certain 
amount off from Warrensburg to the quarry. I be- 
lieve it is $2.50 or $5. The freight is included from 
the quarry, not from town. We don’t charter these 
cars to haul stone to the main line, but charter the 
cars to wherever the cars are consigned. We don’t 
simply charter the cars to haul the stone from the 
quarry to Warrensburg. If we have orders to War- 
rensburg we bill to Warrensburg. All that the rail- 
road company had to do with the movement of these 
cars is simply to haul the empties out there, and when 
we have loaded them the engine comes out and takes 
them away; that is all they have to do with it. That 
is not the first car that they sent out there that was 
out of fix. I have seen as many as ten cars standing 
there with only two brakes on them.” Under this evi- 
dence it is clear that what was to bedone by the respec- 
tive parties under the contract was for their mutual 
profit, and each wus a contractor with the other to per- 
form a particular part of the work necessary to carry 
out the common purpose. It is now well established 
that the employer of a contractor is not responsible for 
the negligence of the contractor or his servants in case 
the contractor is given entire freedom in the use of 
means to accomplish the result. Where the employer 
however reserves the right to direct the manner of 
performance in any particular, or where he undertakes 
to provide any of the instrumentalities, he owes to the 
contractor and his employees the duty of care in re- 
spect to such matters over which he retains control, or 
undertakes to perform. Whit. Smith Neg. 172-174; 
Wood Mast. & S., § 337; Stewart v. Harvard College, 12 
Allen, 58; Lancaster v. Jnsurance Co., 92 Mo. 460; 
Horner v. McDonough, 56 id. 220; Devlin v. Smith, 89 
N. Y. 470; Coughtry v. Woolen Co., 56 id. 124; Deford 
v. State, 30 Md. 179; Jron Co. v. Erickson, 39 Mich. 492; 
Smith v. Railroad Co.,19 N. Y. 127; Hanna v. Rail- 
road Co. (Tenn.), 12 S.W. Rep. 718; Killian v. Railroad 
Co., 79 Ga. 241; Conlon v. Railroad Co., 15 Am. & Eng. 
R. Cas. 99. We think each of these contracting par- 
ties owed to the other and his employees the duty of 
properly discharging his partof the joint undertaking 
in respect to any matter exclusively devolving upon 
him. Pickle had nothing to do with selecting or pro- 
viding the cars. That duty was intrusted entirely to 
defendant. They were intended for the use of Pickle 
and his servants in discharging his part of the con- 
tract, and we think the obligation rested upon defend- 
ant to use ordinary care to provide such as would be 
reasonably safe for such use. 

5. The evidence does not show conclusively such con- 
tributory negligence on the part of plaintiff as should, 
as a matter of law, preclude a recovery. Plaintiff in 
testifying as a witness, it is true, admitted that one- 
half the cars furnished Pickle by defendant were with- 
out brakes. On the other hand, Pickle’s superintend- 
ent testified that he generally examined the cars him- 
self, and if any were found defective he gave notice of 
such defects to those who handled them. Whether, un- 
der these circumstances, and the fact that the brakes 
appeared, from plaintiff's position on top of the car, 
and from his efforts to set them, to be in good condi- 
tion, plaintiff used such precautions as ordinary care 
and prudence required ot him, was a question for the 
jury. It is not every case in which there is no conflict 
in the facts that the court will declare, as a matter of 
law, the legal effect of the evidence. If upon all the 
facts and circumstances there is room for fair and sen- 
sible men to differ in their conclusions the jury should 
decide. Petty v. Railroad Co,, 88 Mo, 306; Buesching 
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id. 609; Thorpe v. Railroad Co., 89 id. 651; 3 Wood Ry. 
Law, 1460; Wood Mast. & S. 761. 

6. The instruction, in directing the jury that plain- 
tiff had the right to assume that defendant would fur- 
nish Pickle with cars properly supplied with brakes, 
in good repair and condition, properly declared the law 
as applied to the duty a master owes to his servant. 
But if the servant was informed by the master, or had 
learned by observation, or from any other source, that 
some of the instrumentalities furnished him were de- 
fective and dangerous, and without promise that they 
would be repaired, he continued in the master’s ser- 
vice, then the risk of injury from such defective in- 
strumentalities would become an incident to such ser- 
vice, which he would assume. rice v. Railroad Co., 
77 Mo. 508; Porter v. Railroad Co., 71 id. 66; Devitt v. 
Railroad Co., 50 id. 302; Thorpe v. Railroad Co., 89 id. 
650. While the relation of master and servant did not 
exist between these parties, defendant owed to plain- 
tiff the observance of reasonable care in the selection of 
its cars for his use, which is the same degree of care 
the master is required to observe in providing his ser- 
vant with the instrumentalities for carrying on his 
business. No reason can be seen why, if plaintiff knew 
that defective and dangerous cars were frequently left 
for his use, he would not assume the risk of injuries 
from such defects as could have been ascertained by 
reasonable inspection on his part. While defendant 
may have been negligent in the discharge of the duties 
it owed to plaintiff, if plaintiff neglected such precau- 
tions as common prudence demanded under all the 
circumstances, he was guilty of contributory negli- 
gence, which should have defeated a recovery. In view 
of the fact that plaintiff himself testified that one-half 
the cars were without brakes, it was not proper to in- 
struct the jury that he had theright to rely on defend- 
ant’s performance of its duty in furnishing such as 
were properly supplied with brakes. The knowledge 
plaintiff had of the common neglect of defendant im- 
posed upon him, for his own protection and safety, the 
duty of reasonable care in ascertaining for himself the 
condition of the cars hefore he attempted to handle 
them, and a failure to do so would constitute contrib- 
utory negligence on his part. Whether such care was 
used on the occasion of his injury should have been 
submitted to the jury. For theerrors mentioned the 
judgment is reversed and cause remanded. 

All concur, 


—_——_.—__——_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

RAILROADS — MORTGAGES — APPURTENANCES.—The 
stock that a railroad company owns in an elevator 
company which owns and operates an elevator near 
the terminus of the railroad company, which uses the 
elevator for the storage of grain, is not an ‘“‘appurte- 
nance ”’ of the railroad, and does not pass under a mort- 
gage of such railroad ‘‘and its appurtenances.” It is 
difficult to understand the course of reasoning by 
which a certificate of stock in an independent corpo- 
ration can be an appurtenance toa railroad. If stock 
in the company in question could be considered an ap- 
purtenance to a railroad, by the same rule stock in a 
bank, or in any other corporation, with which the 
railroad did business, might be so considered. But 
were we tu consider the Wabash Company as posssess- 
ing a separable legal interest in the elevator, it would 
not be appurtenant to its railroad. That building is 
situated at some distance from the railroad — more 
than half a mile—and is erected on land not belonging 
to that company, but leased from the Union Pacific 
Railway Compauy, and can only be reached by cross- 
ing the tracks of another company. Had the elevator 











been constructed upon property covered by the mort- 
gage it might have been contended that it fell, to the 
extent of the one-sixth interest, under the mort 

as one of the depots of the company. The term “ de. 
pot’’ in the mortgage is not necessarily limited to 
place provided for the convenience of passengers while 
waiting for the arrival or departure of trains. It ap. 
plies also to buildings used for the receipt and storage 
of freight, which when received, is to be safely kept 
until forwarded by the cars of the company, or deliy- 
ered to the owner or consignee. Such a building, 
whether existing at the time of the mortgage or con- 
structed afterward upon the property of the company 
covered by it, may pass under the mortgage as one of 
its depots, but will not pass as an appurtenance to the 
property previously existing. A thing is appurtenant 
to something else only when it stands in the relation 
of an incident to a principal, and is necessarily con- 
nected with the use and enjoyment of the latter, 
Harris v. Elliott, 10 Pet. 25, 54; Jackson v. Hathaway, 
15 Johns. 447, 455; Linthicum v. Ray, 9 Wall. 241. Of 
two parcels of land one can never be appurtenant to 
the other, for though the possession of the one may 
add greatly to the benefit derived from the other, 
or it is not an incident of the other, essential to 
the possession of its title or use; one can be en- 
joyed independently of the other. As said by the 
Court of Appeals of New York in Woodhull yv. 
Rosenthal, 61 N. Y. 390: ‘A thing ‘appurtenant’ is 
defined to be a thing used with and related to or 
dependent upon another thing more worthy, and 
agreeing in its nature and quality with the thing 
whereunto it is appendant or appurtenant. It results 
from this definition that land can never be appurte- 
nant to other land, or pass with it as belonging to it. 
All that can be reasonably claimed is that the word 
‘appurtenant’ will carry with it easements and servi- 
tudes used and enjoyed with the lands for whose 
benefit they were created. Even an easement will not 
pass unless it is necessary to the enjoyment of the 
thing granted.”” Under the term ‘“ appurtenances,” 
as used in the mortgage in question, only such property 
passes as is indispensable to the use and enjoyment of 
the franchises of the company. It does not include 
property acquired simply because it may prove useful 
to the company, and facilitate the discharge of its 
business. A distinction is made in such cases between 
what is indispensable to the operation of a railway and 
what would be only convenient. Bank v. Tennessee, 
104 U. S. 493, 496. The elevator in question was at all 
times under an independent management, and was 
used in the same manner as any other warehouse not 
on the premises of the railway company to which it 
sent cars for freight. May 11, 1891. Humphreys v. 
McKissock. Wabash, St. L. & P. Ry. Co. v. Same. 
Opinion by Fuller, C. J. 


———_-————. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

COLLATERAL INHERITANCE TAX — CHARITABLE IN- 
STITUTIONS — EXCEPTIONS.— (1) Under the Collateral 
Inheritance Tax Law (Laws 1887, chap. 713, §§ 1, 4), 
providing for the taxation of all the property which 
any person ‘‘may dia seized or possessed of,” and 
that all taxes imposed by the act shall be due 
and payable at the death of the decedent, and if 
the same are paid within eighteen months no in- 
terest shall be charged, but if not, interest shall 
be charged at the rate of ten per cent, and that 
if the tax is paid within six months from the accrual 
thereof a discount of five per cent shall be allowed, 
only the property which a person dies “‘ seized or pos 
sessed vf ’’ is subject to the tax, and not the increase 
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or interest thereafter obtained by the executors. (2) 
The Vassar Brothers Hospital, incorporated by the 
Laws of 1882, chapter 298, section 3 of which provides 
that so much of its real estate as is occupied for the 
purposes of a hospital and all its personal property 
shall be exempt from taxation, and section 5 of which 
givesit power to receive grants, donations and be- 
quests in support of the hospital, is exempt from the 
payment of the collateral inheritance tax on a bequest 
of money, under the provisions of the Collateral In- 
heritance Act (Laws 1887, chap. 713), excepting from 
its operation the societies, corporations and institu- 
tions now exempted by law from taxation. (3) The 
Vassar Brothers Home for Aged Men, incorporated 
under the general law for charitable purposes, is also 
exempt from the collateral inheritance tax, as, not- 
withstanding it requires the applicants for admission 
to pay a certain fee and to turn over their property, if 
they have any, to the home, it is still a charitable in- 
stitution or ‘‘ alms-house,’’ within the terms of 1 Re- 
vised Statutes of New York, 388, section 4, exempting 
every “ poor-house, alms-house,”’ etc., from taxation. 
(4) Vassar College is also exempt from the payment 
of the inheritance tax, as by its charter (Laws 1861, 
chap. 2) itis given power to take and hold real and 
personal property the yearly income of which shall not 
exceed $40,000, and by the Laws of 1862, chapter 39, 
the property of the college, to the extent it is author- 
ized to hold the same, is exempted from taxation. 
Second Division, April 21, 1891. Jn re Vassar’s Estate. 
Opinion by Haight, J. Orders reversed. 


CRIMINAL LAW—PREVIOUS CONVICTION—HUSBAND 
AND WIFE—JURISDICTION OF JUSTICE.—(1) A previous 
conviction of a defendant for being a disorderly per- 
son in failing to support his wife is no bar to a second 
prosecution on asimilar charge, where the defendant at 
the time of the second alleged offense was not in prison 
on account of his first sentence, and had furnished no 
bond for the wife’s support. (2) The jurisdiction of a 
police justice to try a defendant on such a charge is 
not ousted by a denial of the marriage by the defend- 
ant. April 21, 1891. People, ex rel. Lichtenstein v. 
Hodgson. Opinion by Earl, J. Order affirmed. 


EJECTMENT—NEW TRIAL.—Code of Civil Procedure, 
section 191, provides that a party cannot review in the 
Court of Appeals an order of the General Term grant- 
ing a new trial, except upon condition that he stipu- 
late for judgment absolute against him in case the or- 
der is affirmed. Section 1525, id., provides that at any 
time within three years after a judgment in ejectment 
is rendered, the defeated party may obtain a new trial 
on payment of costs and damages. Held, that the lat- 
ter statute did not apply to a judgment in ejectment 
entered on an order of the Court of Appeals upon 
stipulation for judgment absolute. Such a judgment 
isin no respect based upon a trial and determination 
of an issue_of fact, but is founded solely upon the con- 
sent of the party making the stipulation. It did not, 
in any respect, depend upon the merits of the contro- 
Versy as between the parties, or the determination of 
questions of fact originally made by the trial court, 
but was founded upon the agreement of the parties 
that a certain result should follow the decision of this 
court upon the questions of law presented to 1t by the 
record in court. Cobb v. Hatfield, 46 N. Y. 535; His- 
cock v. Harris, 80 id. 402. The plaintiff had the option 
presented to him, by the order of the General Term 
granting a pew trial, to go back and have another trial 
of the case, or by stipulating that judgment absolute 
in the case might foliow the decision of this court, to 
come here and review the decision of the General 
Term upon questions of law. The plaintiff had no 
tight to appeal to this court, except upon the condi- 


‘tion that he would submit the whole controversy upon 





the result reached in this court. This subjected him 
to the risk of being defeated in the action by an ad- 
verse result in this court upon the special questions 
submitted to it by the record, and he must be deemed 
to have considered that question, and deliberately 
consented that the judgment ordered by this court 
should be final in respect to the cause of action stated 
in the complaint. There can be no question but that 
a party has for a consideration the right to waive 
privileges given him by a statute, and agree upon a 
mode of trial which shall preclude him from afterward 
availing himself of rights which he might other- 
wise have. By giving the stipulation in question, the 
plaintiff secured a right of review which he could not 
otherwise have had, and there is no reason or jus- 
tice in permitting him to violate his agreement be- 
cause his experiment has not turned out as he ex- 
pected it would. These provisions of the Code are 
general, and no exception has been made in the case 
of actions of ejectment, and no authority exists for 
omitting such actions from the operation of the rule 
prescribed by the Code. May 5, 1891. Roberts v. 
Baumgarten. Opinion by Ruger, C. J. Order af- 
firmed. 


EVIDENCE—DECLARATIONS OF SELLER.— The decla- 
rations of the seller, made prior to the sale of his stock 
of goods to one who assumed to pay his debts, that he 
was entirely solvent, and that he was not short in his 
accounts as village treasurer, are inadmissible in an 
action by the purchaser against the sheriff for the 
wrongful attachment of the goods after the transfer. 
As to declarations made before transfer, the rule at 
one time appears to have been in some confusion; but 
it was finally settled in the case of Paige v. Cagwin, 7 
Hill, 361, in which Senator Lott, in an elaborate opin- 
ion, reviews all of the authorities, and disposes of the 
question. In Dodge v. Trust Co., 93 U. S. 379, Mr. 
Justice Hunt, in delivering the opinion of the court, 
commenting upon the evidence of declarations, says: 
‘* Evidence of this character was given by each party 
and admitted, notwithstanding the objection of the 
other. No principle can be found to justify the ad- 
mission of this evidence. It has long been settled that 
the declarations made by the holder of a chattel or 
promissory note, while he held it, are not competent 
evidence in a suit upon it, or in relation to it, by a 
subsequent owner. This was settled in the State of 
New York in the case of Paige v. Cagwin, 7 Hill, 361, 
and is now admitted to be sound doctrine.”’ In the 
case of Truax v. Slater, 86 N. Y. 630, the plaintiff as 
assignee for the benefit of creditors, sought to recover 
of the defendant the amount of accounts collected by 
him, upon the ground that they belonged to the as- 
signed estate. The defense was that they had been 
transferred to the defendant by the assiguor before 
the general assignment. Upon the trial, declarations 
of the assignor were sought to be given in evidence, 
which was ruled out under objection. On review the 
court says: “The conversation inquired about does 
not appear to have been a part of any res geste, and 
was clearly incompetent to bind or affect the plaintiff. 
The mere declarations of an assignor of a chose in ac- 
tion, forming no part of any res geste, are not compe- 
tent to prejudice the title of his assignee, whether the 
assignee be one for value, or merely a trustee for 
creditors, and whether such declarations be antecedent 
or subsequent to the assignment.” To the same effect 
are the cases of Bullis v. Montgomery, 50 N. Y. 352- 
358; Gardner v. Barden, 34 id. 433; Flagier v. Wheeler, 
40 Hun, 125; Same v. Schoeffel, id. 178; Vidvard v. 
Powers, 34 id. 221; Jones v. Society, 21 Barb. 161-174; 
Whitaker v. Brown, 8 Wend. 490; Kent v. Walton, 7 
id: 256; Stark v. Boswell, 6 Hill, 405; Beach v. Wise, 1 
id. 612. As to declarations made after transfer, see 
Coyne v. Weaver, 84 N. Y. 386-392; Burnham v. Bren- 





484 THE ALBANY LAW JOURNAL. 





al 





nan, 74 id. 597; Cuyler v. McCartney, 40 id. 221; Jacobs 
v. Remsen, 36 id. 668-670; Noyes v. Morris, 10 N. Y. 
Supp. 561, and see authorities there cited. And upon 
the exceptions to the rule see Loos v. Wilkinson, 110 
N. Y. 195-210; Tilson v. Terwilliger, 56 id. 273; New- 
lin v. Lyon, 49 id. 661; Adams v. Davidson, 10 id. 309. 
Second Division, April 21, 1891. Flannery v. Van 
Tassel. Opinion by Haight, J. Follett, C. J., dis- 
senting. Judgment reversed. 


EXECUTORS AND ADMINISTRATORS—JUDGMENT.—(1) 
It is no defense to an action on an administrator's 
bond, that at the time the letters of administration 
were issued, letters previously issued to another per- 
son, on the same estate were still in force, since the 
second letters, being valid on their face, and issued af- 
ter jurisdiction had been obtained, are not subject to 
collateral attack. In such case, where a will is found 
after the issue of the second letters of administration, 
and the second administrator is ordered to turn over 
the estate to the executor, such order is conclusive, as 
against the sureties on his official bond. We have up- 
held such an order where the person alleged to have 
died intestate was in fact living (Roderigas v. Institu- 
tion, 63 N. Y. 460; O’Connor v. Huggins, 113 id. 512); 
where there had been no citation to the widow or re- 
nunciation by her (Kelly v. West, 80 N. Y. 139); and 
have asserted its conclusive character where the cause 
of action arose under the statutes of another State. 
Leonard v. Navigation Co., 84. N. Y. 48. The order of 
the surrogate appointing Mrs. Burmester was thus not 
void or without jurisdiction, because of the previous 
appointment of the public administrator. That fact 
simply made it erroneous or irregular, and liable to be 
reversed on appeal, or vacated on a proper application. 
Even in the latter case, if Mrs. Burmester could fur- 
nish some lawful freason, within the requirements of 
the Code, for the revocation of the prior letters, they 
might have been revoked, and her own authority per- 
mitted to stand. It was upon that appointment of Mrs. 
Burmester that the bond of the defendants was exe- 
cuted,and since the appointment was not void, the sure- 
ties became liable for her proper performance of duty 
so long as it remained unrevoked. She could not deny 
the character she had voluntarily acquired, however it 
might be with others. It follows that since the ap- 
pointment of Mrs. Burmester was not void, but good 
until vacated or set aside, and however she originally 
received the money, she held it as an administratrix 
the moment her letters were issued; and since she be- 
came liable to deliver the money to the executor upon 
his appointment, and the revocation of her own let- 
ters, the decree of the surrogate was within his juris- 
diction, and bound her as well as her sureties. Scofield 
v. Churchill, 72 N. ¥Y. 565. May 5, 1891. Power v. 
Speckman. Opinion by Finch, J. Judgment af- 
firmed. 


EXECUTORS—COMPENSATION.—(1) Where a will gives 
the testator’s entire estate to his executors in trust, 
and directs them to retain it undivided till the period 
of distribution, and meanwhile to pay certain expenses 
and annuities, the executors are not entitled to com- 
missions both as executors and as trustees. The prin- 
cipal question which is presented by this appeal is 
whether the commissions to be allowed are to be gov- 
erned by the doctrine of Johnson v. Lawrence, 9 N. 
Y. 154, or Laytin v. Davidson, id. 263. Both cases 
agree in the rule that double commissions to the same 
persons, firstin the character of executors, and then 
in that of trustees, are to be awarded only when the 
will contemplates a several and separable action in 
each capacity, not at the same, but at different, stages 
of the administration; and that they are not to be al- 
lowed where the will makes »o such separation, but 
blends the two duties, and commingles them without 





aseverance. To the ordinary duties of an executor 
may be added the performance of a trust in such q 
manner that the two functionsrun on together. It jg 
the duty of an executor as such to pay to a legatee the 
amount of the legacy in the manner and at the time 
provided by the testator, and it does not change that 
duty that the payment of the principal is postponed, 
and the income made payable annually in the mean. 
time. A trust duty may thus be imposed upon an exe- 
cutor, which thereby becomes and is made a function 
of his office. A will must go further than that to ad. 
mit of double commissions, and must ciearly and defi. 
nitely indicate an intention of the testator tu end the 
executor’s duty at some point of time, and require 
him thereupon to constitute and set up one or more 
several trusts to be held and managed as such for the 
interest of the beneficiary. This will manifests no pur- 
pose of that character; for while it creates a trust and 
speaks of the executors sometimes as trustees, there 
is no provision in it which requires or contemplates a 
holding of any part of the estate by trustees as distin- 
guished from executors. At its very outset it makes 
the executors either wholly or coutinuously such or 
wholly and continuously trustees, for in its first sen- 
tences it gives the entire estate in trust, and directs 
the *‘executors and trustees hereinafter named” to 
retain it undivided till the period of distribution, and 
meanwhile to pay funeral expenses, debts, accruing 
taxes, repairs, reasonable insurance, one fixed and 
definite annuity, and aliquot parts of the net accruing 
income until the final distribution. There is no pro- 
vision requiring any share or trust fund to be severed 
from the body of the estate, or to be ascertained as a 
residue of principal to be kept invested and its specific 
income payable to a beneficiary, but all duties with- 
out separation, whether imposed by the law or by the 
will, run on together, mingled and blended to theend. 
An examination of the cases in which double commis- 
sions have been allowed will show that they were ex- 
ceptional in their nature, and contained provisions 
distinctly and definitely pointing to a holding by trus- 
tees as such after the duties of the executors were 
completed and ended. This is not such a case, and 
double commissions were properly withheld. (2) 
Where an estate consists of securities the executors 
are not entitled to half commissions for receiving them 
until they have either been turned into money or re- 
ceived by the legatees as money. (3) Code of Civil 
Procedure, section 2736, which provides that where a 
decedent’s personal estate exceeds $100,000, the execu- 
tors shall receive extra commissions, does not allow 
them to figure commissions at that rate on income re- 
ceived and paid out, unless the income itself exceeds 
$100,000. Following In re Willets, 112 N. Y. 280. 
April 14, 1891. Jn re Potter’s Ex’rs. Opinion by Finch, 
J. Order reversed. 


MUNICIPAL CORPORATIONS—PAVING STREETS — AS 
SESSMENTS ON STREET RAILWAYS—BENEFITS—REVIEW. 
—(1) Under the Laws of 1882, chapter 410, section 878, 
authorizing the mayor, etc., of the city of New York 
to cause street improvements, and a ‘just and equi- 
table assessment thereof among the owners or occu- 
pants of all the houses and lots intended to be bene- 
fited thereby, in proportion, as nearly as may be, to 
the advantage each shall be deemed to acquire,” the 
tracks of a surface horse railroad company passing over 
the line of an avenue in New York city where the im- 
provements are contemplated are not subject to taxa- 
tion for paving such street. (2) The board of assess 
ors of New York city is by the charter made the 
exclusive judge, subject to review by the board of re- 
vision, of the property supposed to be benefited and 
proposed to be assessed for street improvements, and 
the extent of such benefit and their determination of 
such question cannot be reviewed upon certiorari ex- 
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cept for errors of law. April 14,1891. People, ex rel. 
Davidson, v. Gilon. Opinion by Ruger, C. J. Order 
reversed. 


TaxX-SALE — REDEMPTION — SPECIAL ASSESSMENT— 
PAYMENT IN CERTIFICATES. — Under Laws of 1874, 
chapter 326, which authorized the issue of certain cer- 
tificates in payment for local improvements, and pro- 
yided that such certificates should be ‘receivable at 
all times in payment of any assessment ’’ levied to pay 
for them, redemption from a sale made to enforce such 
assessment may be made in such certificates, since a 
tax-sale does not constitute payment of the tax, but is 
merely an assignment of the tax-lien to the purchaser. 
The purchaser at a tax-sale has only acquired the lien 
of the municipality. He is the assignee, in effect, of 
the assessment lien, ard is thus protected as to his 
payment, until his inchoate rights are consummated 
by the execution of his deed or lease. As to the owner 
of the land, it is a step taken to enforce the collection 
of the assessment, and a proceeding which will result 
in divesting him of his ownership, unless he avails him- 
self of the privilege of redemption. The counsel for 
the respondent also directs our attention to the remark 
of Judge Cooley in his work on Taxation (p. 500) where 
he says the sale is made by way of enforcing the duty 
which a person owes to the public. This court, in the 
case of Clementi v. Jackson, 92 N. Y. 591, and recently 
in its Second Division, in the cause of McFarlane v. 
City of Brooklyn, 122 N. Y. 589, has regarded a sale 
for unpaid taxes as a mode of enforcement of the city 
lien for taxes. In the cases of Williams v. Townsend, 
31 N. Y. 411, and of Clementi v. Jackson, supra, the 
expressions in the opinions are unmistakable as to the 
effect of the sale upon the assessment lien upon prop- 
erty. April 28,1891. People, ex rel. Oakley, v. Bleck- 
wenn, Treasurer. Opinion by Gray, J. Earl, J., dis- 
senting. Order affirmed. 


——_—_—_»—____—_—. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


BANKS — REPRESENTATIONS OF PRESIDENT -- PER- 
SONAL LIABILITY.—Having heard a rumor that a bank 
was not sound, one of its correspondents told its presi- 
dent that he had deposits in the bank, and wanted to 
know its financial condition. The president replied 
that there was no question of the ability of the bank 
to meet all liabilities, and the correspondent was 
thereby induced to continue his deposits, which were 
lost by reason of the insolvency of the bank. Held, 
that though the representation was not made with in- 
tent to deceive, the president was personally liable if, 
by the exercise of ordinary diligence, he could have 
known that his statement was not true. Tex. Sup. Ct., 
March 20, 1891. Giddings v. Baker. Opinion by 
Gaines, J. 


CARRIERS—INJURIES IN BOARDING MOVING TRAIN. 
—In an action against a railroad company for injuries 
sustained by a passenger while attempting to board a 
moving train, defendant is liable where it appears that 
the train, instead of coming to a full stop at the sta- 
tion merely slacked its speed to the rate of about two 
miles per hour, and the conductor cried “All aboard! ”’ 
whereupon plaintiff attempted to board the train, 
and the conductor, with full knowledge of plain- 
tifPs position, caused the train to suddenly start for- 
ward, whereby plaintiff was injured — though plaintiff 
may have been guilty of contributory negligence in at- 
tempting to board the moving train. Conceding that 
Plaintiff was negligent in attempting to board the 
moving train as is alleged in the first count, or in hold- 
ing on to the railing of the steps and keeping pace 





with the train, as is alleged in the second count, yet if 
the danger might have been avoided by due care on 
the part of defendant’s employees, after they discov- 
ered the peril, or if, but for their affirmative act in 
negligently increasing the speed of the train, knowing 
that thereby plaintiff's safety would be imperilled, as 
they must be holden to have known, the defendant 
company is liable notwithstanding plaintiff's own 
original negligence. 2 Thomp. Tr., § 1683; Williams 
v. Railway Co. (Dak.), 14 N. W. Rep. 79; Railway Co. 
v. Steen, 19 Am. & Eng. R. Cas. 30; Romick v. Rail- 
road Co. (Iowa), 17 N. W. Rep. 458; Beems v. Railroad 
Co. (Lowa), 12 id. 222; Kelly v. Railroad Co. (Mo.), 8 
S. W. Rep. 420; Hays v. Railroad Co. (Tex.), id. 491; 
Railway Co. v. Burdge, 18 Am. & Eng. R. Cas. 192; 
Frazer v. Railroad Co., 81 Ala. 185. Moreover we are 
by no means prepared to say that on the case as pre- 
sented by the first count of the complaint and sup- 
ported by a tendency of the testimony, the plaintiff 
was guilty of contributory negligence at all. The test 
in this connection is not always found in the failure 
to exercise the best judgment, or use the wisest pre- 
cautions; the influences which ordinarily govern hu- 
man action are to be considered, and what would un- 
der some circumstances be a want of due care would 
not be such under others. Lent v. Railroad Co., 120 
N. Y. 467. Indeed we apprehend that it can in no case 
be said, as matter of law, to be negligence tu get on or 
off a train moving at arate of speed not in excess of 
two miles an hour (Banking Co. v. Miles, 88 Ala. 256), 
and this wholly irrespective of any invitation or direc- 
tion to alight or board emanating from employees or 
deducible from circumstances. In this case however 
it is alleged and the averment is supported by the tes- 
timouy offered for the plaintiff, that the conductor, 
while the train was in motion, and to all appearances 
would not come to a full stop at all, instructed or di- 
rected the plaintiff to get on the cars by calling out to 
him, ‘“‘ All aboard.” The danger of an attempt to 
board not being obvious, as we have said, the law is 
well, and has been long, settled that the plaintiff was 
in nowise negligent or lacking in due care to rely upon 
the assurance thusimpliedly given by the employee, 
that it was safe to make the attempt to board in com- 
pliance with the direction of theconductor. 2 Am. & 
Eng. Enc. Law, 762; Bucher v. Railroad Co., 98 N. Y. 
128; Railroad Co. v. Leapley (Md.),4 Atl. Rep. 891; 
Lent v. Railroad Co., 120 N. Y. 467; Filer v. Railroad 
Co., 59 id. 351; Railroad Co. v. Kane, 60 Md. 11; 
Briggs v. Railway Co. (Mass.), 19 N. E. Rep. 19; Rail- 
way Co. v. Carper, 112 Ind. 26; Banking Co. v. Miles, 
88 Ala. 256. But aside from all this, the situation 
created by defendant’s servants, as averred and as sup- 
ported by the tendencies of the evidence, was in itself 
an invitation to those waiting at that station for the 
train to get aboard of it, and in the nature of an au- 
thoritative assurance that it was safe for them to do 
so. Confessedly the train ought to have stopped, was 
signalled to stop, recognized the signal, and slowed 
down to a speed of not exceeding two miles an hour 
in partial obedience to it. Confessedly also it did not 
stop, nor were any indications given of a purpose on 
the part of those in control of it to come to a full stop, 
but on the contrary, a tendeucy of the evidence goes 
to show that no intention to fully stop was evinced or 
even entertained, and to ali appearances the only op- 
portunity meant to be afforded plaintiff to get on was 
such as he might enjoy from the maintenance, while 
passing the station, of the low rate of speed to which 
the train had been reduced. That a situation, so to 
speak, or an aspect of affairs, may be produced by 
trainmen, which will as fully import an invitation or 
direction to action on the part of passengers as would 
oral instructions by employees, we do not doubt. 
Solomon v. Railway Co., 103 N. Y. 437. That if the 
jury found the facts stated above, and which are al- 
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leged in the complaint, to exist, they would have been 
authorized to find further that an invitation to the 
plaintiff, to board the train was involved in them, is 
equally clear. So finding, it follows as a matter of 
course, the danger not being obvious, that plaintiff was 
not negligent in making the attempt to get on the 
slowly moving train. Authorities, supra. Moreover 
if the facts referred to were found by the jury, they 
involved and served to impose avother important duty 
upon defendant's employees, with. respect to the 
knowledge they must have that no passenger is in a 
position of danger before accelerating the movement 
of the train. Ordinarily the full duty of trainmen in 
that connection is performed when the train is brought 
to a standstill for a length of time which is reasonably 
sufficient to enable passengers to get on or off by the 
exercise of due care and diligence on their part; when 
this is done there is no duty resting on employees to 
see and know that passengers desiring to alight have 
done so, or that persons desiring to take passage are 
safely on board. Raben v. Railway Co. (Lowa), 35 N. 
W. Rep. 645; Straus v. Railway Co., 75 Mo. 185, and 86 
id. 421; Railway Co. v. Williams (Tex.), 8 S. W. Rep. 
78; Railroad Co. vy. Peters (Penn.), 9 Atl. Rep. 317. 
Where however a reasonable opportunity is not af- 
forded by holding the train stationary for passengers 
to get on und off, but they are invited and expected to 
do so while the train is moving at a low rate of speed, 
a different rule ought to, and in our opinion does, ob- 
tain. An invitation thus conveyed implies at least an 
assurance that the momentum will not be increased 
until all persons desiring to come aboard have done 
so, and imposes a correlative duty on those in charge 
of the train not to increase the speed without know- 
ing that no person intending to act on the invitation 
is so situated as to be imperilled thereby. They can- 
not, in other words, acquit themselves by merely main- 
taining the slow movement sufficiently long for per- 
sons with diligence to get on, for this itself isa wrong, 
and as there is no obligation on the would-be passen- 
ger to avail himself of such an invitation, though he 
may do so without negligence, they have no right to 
assume that he will avail himself of it immediately, or 
at all, in fact, but they must know that it has been 
acted on, and that there is no one in an exposed posi- 
tion when the increased motion is imparted to the 
train. And even were it conceded that the plaintiff 
was negligent notwithstanding the invitation or direo- 
tion conveyed to him by the situation, because there 
was obvious danger in so doing, it was none the less 
the duty of defendant’s employees to see that the 
status quo was maintained while the effort was being 
made, and the company would be liable for the conse- 
quences of their failure to do so, notwithstanding the 
prior negligence of the plaintiff. Ala. Sup. Ct., Dec. 
17, 1890. Montgomery & E. Ry. Co. v. Stewart. Opin- 
ion by McClellan, J. 


CRIMINAL LAW — HOMICIDE—GOOD CHARACTER. — 
On trial for murder, au instruction that ‘‘ where the 
evidence, outside of the presumption of good charac- 
ter, is clear and explicit, on which no doubt can be 
cast, good character will only cause the jury to hesi- 
tate and think about the matter,’’ is erroneous, in that 
it limits the effect of good character to doubtful cases. 
Error is assigned upon the refusal of the court to in- 
struct the jury as follows: ‘‘(16) In a criminal trial, 
evidence of the good character of a person is of value 
not only in doubtful cases, but also when the testi- 
mony tends very strongly to establish the guilt of the 
accused. It will of itself sometimes create a doubt 
when without it none would exist. (17) There is no 
case in which the jury may not, in the exercise of a 
sound judgment, give a person the benefit of a previous 
good character. No matter how conclusive the other 
testimony may appear tobe, the character of the ac- 





— 
cused may be such as to create a doubt in the minds 
of the jury, and lead them to believe, in view of the 
probabilities, that a person of high character would 
not be guilty of the offense charged, that the other eyj- 
dence in the case is false, or the witnesses mistaken.” 
The court refused these requests, but instructed the 
jury as follows: “ Proof of the good character of the 
persou charged with the offense is always allowed in 
this class of cases, and the weight to be given to it is 
to be determined by the jury. It is all-important in 
doubtful cases. Where the evidence, outside of the 
presumption of good character, is clear and explicit, 
on which no doubt can be cast, good character will 
only cause the jury to hesitate and think about the 
matter. The jury will always remember that a man 
has to commit his first crime. He cannot commit all 
the crimes, if he does commit many, atonce. He has 
to break over the rules of good conduct and good life 
for the first time some time in his life.’’ We think the re- 
quests numbered 16 and 17 should have been either given 
to the jury or embraced in the charge of the court, and 
that the instruction given to the jury on the court's 
own motion was erroneous. This charge, as given, lim- 
ited the effect of good character to doubtful cases; and 
that in cases where the evidence was clear, such evi- 
dence would only have the effect to cause the jury to 
hesitate and think about the matter. In other words, 
that in clear cases of guilt good character should have 
no weight, except for the jury to stop and think, but 
in doubtful cases it was all-important. We think the 


charge was misleading. In doubtful cases the jury . 


should give the defendant the benefit of the doubt, and 
acquit; and to do so it would not be necessary for the 
defendant to add proof of good character to the doubt 
already existing in order to be entitled to an acquittal. 
It is in clear cases therefore where evidence of good 
character is of the most avail. There may be cases 
made out so clear that no good character can make 
them doubtful; but there may be others in which evi- 
dence given against a person without character would 
amount to a conviction, in which a high character 
would produce areasonable doubt, or in which high 
character will actually outweigh evidence which might 
otherwise appear conclusive. ‘‘Good character is an 
important fact with every man; and never more #0 
than when he is put on trial charged with an offense 
which is rendered improbable in the last degree by a 
uniform course of life wholly inconsistent with any 
such crime. There are cases where it becomes a man’s 
sole dependence, and yet may prove sufficient to out- 
weigh evidence of the most positive charecter. The 
most clear and couvincing cases are sometimes satis- 
factorily rebutted by it, and alife of unblemished in- 
tegrity becomes a complete shield of protection against 
the most skillful web of suspicion and falsehood which 
conspirators have been able to weave. Good character 
may not only raise a doubt of guilt which would not 
otherwise exist, but it may bring conviction of inno- 
cence. In every criminal trial it is a fact which the 
defendant is at liberty to put in evidence; and being 
in, the jury have aright to give it such weight as they 
think it entitled to. People v. Garbutt, 17 Mich. 9; 
People v. Mead, 50 id. 253; Com. v. Leonard, 140 Mass. 
479; Cancemi v. People, 16 N. Y. 501; Harrington v. 
State, 19 Ohio St. 264; 1 Bish. Crim. Proc., §§ 1115, 
1116; 3 Greenl. Ev., § 25; People v. Ash, 44 Cal. 288; 
Remsen v. People, 43 N. Y.6; Heine v. Com., 91 Penn. 
St. 145; State v. Daley, 53 Vt. 442; Coleman v. State, 
59 Miss. 484; Whart. Crim. Ev., § 66. This charge also 
gave the jury to understand that aman was expected 
to commit his first offense; and the jury may have 
been led to believe from it that the offense charged 
might be one of those crimes that the defendant might 
be expected to commit for the first time, and that asa 
matter of course, if the defendant had a good charac 
ter, and had never been connected with any crime be 
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fore, he might now be expected to be guilty of this 
one; that the time had come at last for the defendant 
to break over the rule of good conduct, and commit 
his first offense; and that this might properly be ex- 
pected from all men. We think this was error, and 
that it was not cured by a subsequent instruction to 
the jury at the close of the case, wherein the court 
said: “‘ Gentlemen of the jury, I may have overlooked 
one important matter. I don’t remember now what I 
said to you in reference to the character of the defend- 
ant. The character of the defendant is to be consid- 
ered by you in weighing all the testimony in the case. 
It his character, notwithstanding all the evidence in 
the case, raises a doubt in your mind as to his guilt or 
innocence—a reasonable doubt—he is to have the bene- 
fitof it.” This instruction in no way modifies the er- 
roneous instruction first given; nor does the court 
withdraw his first instruction from the consideration 
of the jury, but leaves it to stand as the law in the 
case, which it is presumed the court did not intend to 
do. When conflicting charges are given, one of which 
is erroneous, it is to be presumed that the jury may 
have followed that which was erroneous. Railway Co. 
y. Monroe, 47 Mich. 152; Jones v. Talbot, 4 Mo. 285; 
Brown v. McAllister, 39 Cal. 577; Aguirre v. Alexan- 
der, 58 id. 21; Phillips v. Jamieson, 51 Mich. 153; Mur- 
ray v. Com., 79 Penn. St. 311-317; Vanslyck v. Mills, 
$4 Iowa, 375; Railroad Co. v. Shuckman, 50 Ind. 42; 
Steinmeyer v. People, 95 Ill. 383; Linen Co. v. Hough, 
91 id. 63; State v. Howard, 14 Kan. 174. Utah Sup. 
Ct., Feb. 4, 1891. People v. Hancock. Opinion by 
Miner, J. 


CRIMINAL LAW—INCEST—RAPE.— On the trial of a 
defendaut charged with the crime of incest it is error 
toadmit evidence tending to prove him guilty of rape. 
The crime of incest was not indictable at common law, 
butis so only by statute. 4 Bl. Comm. 64; Bish. St. 
Crimes, § 728. ‘To the statute alone then must we look 
for a definition of the crime, and for a solution of the 
question in this case. By section 1873, Hill’s Code, it 
isprovided: ‘‘If any persons, being within the de- 
grees of consanguinity within which marriages are pro- 
hibited by law, shall intermarry with each other, or 
shall commit adultery or fornication with each other, 
such persons, or either of them, upon conviction 
thereof, shall be punished,’’ etc. It will be noticed 
that the language of the statute is ‘‘ with each other,” 
which necessarily implies a concurrent act, and the 
consent of both parties. If one of the parties is com- 
pelled by force to submit to the act, there can be no 
consent of such party, and the act cannot be com- 
mitted “‘ with each other,” as declared by the statute. 
Similar provisions in the statutes of sister States have 
been construed by the courts, and the overwhelming 
weight of authority is in favor of the construction 
above indicated. Thus in People v. Jenness, 5 Mich. 
821, it is said by Christiancy, J.: ‘‘ This offense [incest] 
can only be committed by the concurrent act of two 
persons of opposite sexes; and the assent or concur- 
rence of the one is as essential to the commission of 
the offense as that of the other, and asa general rule, 
both must be guilty, or neither.”” In Delany v. Peo- 
ple, 10 Mich. 241, the information was based on a stat- 
ute, the language of which was as follows: ‘If any 
man and woman, not being married to each other, 
shall lewdly and lasciviously associate and cohabit to- 
gether, every such person shall be punished,” ete. 
Held, that the offense was joint, and both parties must 
be guilty or neither. In De Groat v. People, 39 Mich. 
1%, under a statute, the language of which is the same 
48 ours, it was held that conviction could not be had 
unless the act was by concurrent assent of both par- 
ties. Cooley, J., speaking for the court, said: ‘‘ For- 


nication, when the element of near relationship makes 
it incest, may be an offense equally detestable and hein- 





ous, but it still lacks the distinguishing characteristics 
of rape. The one is accomplished by the impelling will 
of one person, and the other by the concurrent assent 
of two.”” In Baumer v. State, 49 Ind. 544, the statute 
provided: ‘If any step-mother and her step-son shall 
have sexual intercourse together,”’ etc., and it was held 
that the act must be joint, and one of the parties can- 
not be guilty unlese the other is also, and the acquittal 
of one is a bar to the trial of the other. So in State v. 
Thomas, 53 Iowa, 214, under a statute which provided 
ae “if any persons within the prohibited degrees 

* * carnally know each other, they shall be 
ial guilty of incest,” it was held that the crimes 
of rape and incest cannot be committed by the same 
act, the consent of both parties to the connection be- 
ing necessary to constitute the crime of incest under 
the statute. In Yeoman v. State, 21 Neb. 171, the 
statute provided that ‘‘ persons within certain degrees 
who shall commit adultery or fornication with each 
other, shall be punished,’’ etc. It was held that one 
of the parties might be indicted alone, but the court 
said: ‘It is true that both must be guilty; that the 
intermarriage, cohabitation, adultery or fornication 
must be by a union of minds as well as of actions.”’ In 
State v. Ellis, 74 Mo. 385, it was held that where the 
evidence proves the crime of rape, the party cannot be 
convicted of the crime of incest. Soin People v. Har- 
riden, 1 Park. Crim. 344, it was held, under a stat- 
ute similar to ours, that when the illicit connection is 
accomplished by force the defendant cannot be con- 
victed of incest, but only of rape. In Noble v. State, 
22 Ohio St. 545, by way of argument, itis said: ‘‘'The 
crime of incest is committed by two willing parties.” 
A doctrine contrary to that laid down in the authori- 
ties before referred to has been held in Mercer v. State, 
17 Tex. App. 452, and People v. Barnes (Idaho), 9 Pac. 
Rep. 532. The Texas case is based upon former decis- 
ions of the same court and one Michigan nisi prius 
case, which has been frepudiated by the court of last 
resort of that State, as we have already seen. The 
Idaho case is not in point in the case before us. The 
statement of the law, as given in 10 Am. & Eng. Enc. 
Law, 341, is not believed to be supported by the weight 
of authority. The only cases cited as authority for 
the statement are the Texas and Michigan nisi prius 
cases above referred to, and Norton v. State, 106 Ind. 
163, which was undera statute wholly different from 
ours, while none of the adjudged cases announcing a 
contrary doctrine are cited, except People v. Harriden, 
supra. We think the decided weight of authority is, 
that under a statute like ours, the crime of rape by 
forcible ravishment and incest cannot be committed 
by the same act, but that of incest requires the concur- 
ring assent of both parties. Ore. Sup. Ct., April 6, 
1891. State v. Jarvis. Opinion by Bean, J. 


RAILROADS — ACCIDENT AT CROSSING — ESCAPING 
STEAM.—In an ‘action against a railroad company for 
injury to a traveller on a highway crossing, evidence is 
not admissible to show that defendant did not use a 
contrivance devised to suppress the noise of escaping 
steam, though such device is in general use on rail- 
roads. Plaintiff offered to prove by the witness that 
there was an appliance in general use on railroads 
known as a “‘ muffler,’’ by which the noise caused by 
the escape of steam through a safety-valve is to a cer- 
tain extent suppressed. This evidence was offered for 
the purpose of proving negligence on the part of the 
defendant in not using such an appliance. Now the 
duty of arailroad to its passengers, for the safe car- 
riage of whom it is bound to exercise the highest de- 
gree of care, may require it to adopt such approved ap- 
pliances as have been found after a fair and thorough 
trial to contribute to the safety of railroad operations, 
and which can be practically used. But we are not 
now dealing with an injury to a passenger, but toa 
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person attempting to cross the defendant’s track, aad 
toward whom it was the duty of the defendant to ex- 
ercise reasunable care and prudence to avoid injury. 
The noise which frightened the plaintiff's horse was 
caused by the escape of steam through a safety-valve 
attached to the engine, an appliance in ordinary use, 
and attached to all the defendant’s engines, and we 
are not prepared to hold that it was the duty of the de- 
fendant toward persons crossing its tracks to use every 
possible contrivance that human ingenuity might de- 
vise for the parpose of suppressing noises caused by 
the escape of steam or from the movement of trains. 
We have been referred to no case which goes to this 
extent, nor do we think that such a contention can be 
supported on any sound principle. Md. Ct. App., 
March 24, 1891. Duvall v. Baltimore & Ohio &. Co. 
Opinion by Robinson, J. 


RAILROADS—ACCIDENTS AT CROSSINGS—SIGNALS.— 
Negligently omitting to whistle or ring a bell when ap- 
proaching a crossing, as required by Revised Statutes 
of Illinois, 1889, chapter 114, section 54, does not render 
the company liable to afarmer who is plowing in his 
field near the crossing, and who is injured through his 
horses taking fright at the train, since the statutory 
requirement is only intended for the benefit of travel- 
lers on the highway. Itisa fair construction of sec- 
tion 68 that the duty there imposed upon railroad com- 
panies was intended to be for the benefit of travellers 
upon the public highways. If it were not so, why is 
the bell required to be rung or the whistle sounded at 
a certain distance from “the place where the railroad 
crosses or intersects a public highway?” The place 
here indicated is the intersection of a railroad with a 
public highway, and the persons whose safety and pro- 
tection are contemplated by this phraseology are those 
who use the highway, and those who are passengers 
upon the passing train. Similar provisions exist in the 
statutes of other States, and the uniform current of 
authority is in favor of the construction that the re- 
quirement is for the benefit of travellers upon the 
highway. In some of the cases the obligation to ring 
the bell or blow the whistle exists where the grade of 
the railroad track and that of the highway are on the 
same level; in others, where the track is upon a bridge 
raised above and over the highway. In some of the 
cases it is held that the duty of giving the signal is ex- 
acted in order to protect travellers from actual collis- 
ion with passing trains; in others, in order also to en- 
able them to secure their horses against taking fright 
at the trains when they pass. In one case the railroad 
company was held liable ts one who had passed the 
crossing; in another case to one travelling upon a 
highway parallel with the track toward a highway 
crossing the track. But in all these cases the person 
who has the right of recovery is a person who is on 
the highway, either at the crossing or elsewhere. 
Wherever the hazard to be provided against 1s the 
danger of damage by the trighteniug of teams, the 
teams are those which are travelling upon the public 
highway at or near the crossiug. The view here taken 
is sustained by the following authorities: 1'Thomp. 
Neg., p. 362, § 15; Harty v. Railroad Vo., 42 N. Y. 468; 
O’Donnell v. Railroad Co., 6 R. I. 211; Holmes v. 
Banking Co., 37 Ga. 593; Wakefield v. Railroad Co., 37 
Vt. 330; Railroad Co. v. Barnett, 59 Penn. St. 259; 
Ransom v. Railway Co., 62 Wis. 178; Railway Co. v. 
Payne, 29 Kan. 166; Evans v. Railroad Co., 62 Mo. 49. 
It is manifest that the plaintiff in the present case did 
not belong to the class for whose benefit the railroad 
companies are required to give the signal. Unques- 
tionably the defendant neglected its duty, but it neg- 
lected no duty which it owed to the plaintiff, under 
the circumstances set up in the declaration. Plaintiff 
was not travelling upon the highway, either at the 
crossing, or before reaching the crossing, or after pass- 





ing the crossing. He was not even upon a highway 
running parallel with the track. He was plowing on 
the farm near the railroad right of way. It is true, he 
was within eighty rods of the highway adjoining the 
farm; but it cannot be said that, under section 68, 
above quoted, railroad companies are obliged to 

the bell or sound the whistle in order that farmers at 
work in the fields may be warned of the approach of 
the trains, and thereby be enabled to hold their horses 
until the trains have passed. The statute only re. 
quired the company to give the sigual when the train 
is eighty rods from the crossing; but, if the duty im- 
posed is for the benefit of farmers at work in the field 
with their horses, then the signal will often be re- 
quired before, as well as after, the train has reached 
a distance of eighty rods from the crossing. Ill. Sup. 
Ct., Jan. 21, 1891. Williams v. Chicago & A. R. Co. 
Opinion by Magrnder, J. 


——_——__.—_____ 


NOTES. 


“L "ART MUSICAL” relates a suggestive incident 

which occurred after a recent representation of 
“Siegfried ” at Brussels. A provincial lawyer, a pro- 
nounced Waguerite, was present at one of the last per- 
formances of the great Bayreuth composer's work. 
When produced at the Belgian capital the opera was 
given in its original form, but a few weeks ago the 
manager thought it best to shorten it in some impor- 
taut parts. Our lawyer, vbserving that the work was 
not performed in its original way, determined not to 
submit to the mutilation, and demanded that the 
money paid for his seat should be returned to him, and 
two hundred francs as damages and interest. The 
directors are therefore ordered to appear on May 5, 
before the tribunal to answer the complaint. We are 
curious to learn the result of this novel iawsuit.—Musi- 
cal Courier. 


A new publication, known as the Strand Magazine, 
has been making some strong remarks about our legal 
system. The County Court forms its topic for May. 
The writer however is hardly consistent. He talks 
about some “ absurd superstition "’ which prevents ac- 
tions beyond a certain amount being tried in the 
County Court. Yet he says, “It is notorious that 
many of the County Court judges are totally unfit for 
even the decent performance of their work. Some of 
them are worn-out old men, who are quite incapacitated 
by deafness and other infirmities, to say nothing of 
ignorance, stupidity and querulousness, and their re- 
tention on the bench constitutes a great evil to suitors 
as weil as a public scandal.’’ Indeed, so impressed is 
this critic with the deplorable state of the County 
Courts in this respect that he winds up by again as- 
serting, ‘“ Most of all it is desirable to be rid of that 
not inconsiderable number of County Court judges 
whose flagrant incapacity renders them a scandal to 
the bench.’’ Would our contemporary urge an exten- 
sion of jurisdiction under these circumstances? ‘The 
time for the purging of these inferior tribunals cannot 
be far off. The judgeships are made a refuge for the 
relatives of high officials, for political and legal fail- 
ures, for respectable aged queen’s counsel, and these 
persons are allowed to appoint any kind of incapable 
deputy — the cheapest usually being selected — and to 
cling to their places until the last rag of pretense for 
holding judicial office disappears. Some encourage 
their sons to practice in tneir courts; they appoint 
their own registrars; the registrars are solicitors, who 
of course brief the son in other courts than their own 
upon the same circuit. Strong purgation is wanted; 
there should be some standard of legal knowledge, some 
qualification in the shape of experience for the aow 
important office of a County Court judge.—Law Tvmes. 
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‘CURRENT TOPICS. 


HE expected has happened in the defeat of the 
plaintiff in what will be known in history as 

the ‘‘ Baccarat case.” That history will make note 
of_it is tolerably certain, and that it will have 
“far-reaching consequences’? we are prepared to 
believe, but when our enterprising London corre- 
spondents shake the British throne with the Prince’s 
counters, we are obliged to part company with 


.them. We do not believe that when his Royal 


Highness was “banking” on his wealthy friends, 
the Wilsons, he accidentally gambled away his 
royal mother’s throne. He is no fool, is this long- 
deferred heir-apparent, but a shrewd, clear-headed 
man of the world, with an eye to the main chance, 
who does the functions that pertain to his vice- 
presidential office with consummate tact and in- 
variable success, whose vices are the vices of an 
English gentleman and are not unnecessarily pa- 
raded before the public, and who is tremendously 
popular with all classes of the English people. He 
gambles, of course, and the Dissenters are shocked 
and pass resolutions expressing their sentiments, 
beautifully engrossed copies of which they send 
him by first mail; he shows that he is capable 
of sacrificing upon suspicion the reputation of an 
old and honored friend, and then of violating the 
regulations of the army of which he is the head in 
order to keep secret the scandalous affair in which 
he finds himself entangled, and we intimate that he 
is no gentleman—according to American standards 
—and our Anglo-maniacs tremble for the monarchy. 
Have no fear, gentle friends! That venerable sup- 
port of American society will never fall through 
the indiscretions of Albert Edward. He will die a 
king, if he lives long enough. His quasi-royal 
father, who, with all his virtues (perhaps in conse- 
quence of them), seems to have been a somewhat 
meddlesome old party, would have done more in a 
year, if he had had the opportunity, than the pres- 
ent heir to the throne will do in his whole life to 
organize the democracy of England into a power 
hostile to that throne. No, if the American peo- 
ple ‘‘ dearly love a lord,” as they are uccused of do- 
ing, the English people still bend the knee to 
royalty, with much of the homage of their fathers. 
And while we are unable to agree with our lurid 
contemporary, the Sun, in the opinion that the 
prince’s conduct in this affair has been manly, dis- 
creet and in every way commendable, and that it 
will have the effect of increasing his hold on the 
popular affections, but are convinced that his conduct 
has been immoral, unmanly and despicable—he never- 
theless acted like a prince (noblesse oblige) and we donot 
believe that the affair will seriously prejudice him at 
home, Probably he doesn’t care very much what 
Vor. 43 — No. 25, 











is thought of him over here. We wouldn't if we 
were in his place. 


It must be said that the verdict of the jury in the 
Cumming trial hasn’t helped matters much. It was 
expected to find a verdict for the defendants, and, 
like a good English jury, did as it was expected. 
Probably Sir William was guilty, but we have our 
doubts. The letter and confession are damaging, 
but not conclusive. Is not Sir William also an 
Englishman? and was it not necessary to save the 
prince? We democrats don’t know what that 
means, but the pressure must have been more than 
a loyal subject of the queen could bear. But, 
whether innocent or guilty, Sir William has 
promptly appealed to a higher court and been as 
promptly vindicated. And he has taken this court 
home with him to his Scotch estate where the pro- 
cess of vindication may go on forever. Fortunate 
Sir William! Heroic American girl! What need 
you care for the London clubs or the army register 
or for ‘‘society?”” Have you not all these and more 
on that Scotch estate? ° 


Out of all this unwholesome mess there emerges 
one redeeming possibility. Is it true, or was it only 
the suggestion of some subtle transatlantic humor- 
ist, that Sir Edward Clarke is threatened with social 
ostracism and political ruin for the admirable way 
in which he conducted his client’s cause? What a 
spectacle it would be for the democratic masses the 
world over; what a theme for the satirist of royalty 
and snobbery, if this able lawyer, the solicitor-gen- 
eral of England, should be expelled from the Lon- 
don clubs, dismissed from his high office, ‘ disci- 
plined ” (Heaven save the mark!) by the queen— 
for what? For ‘‘disloyalty” in having, in the 
course of his argument in court, referred temper- 
ately but ‘“ disrespectfully ” to the royal gambler, 
whose folly had brought the whole sad business 
into court! We sincerely believe that the London 
clubs and London society and their Royal High- 
nesses would be capable of this contemptible exhi- 
bition of spite and snobbery, but it is almost too 
good to expect. Sir Edward will probably be 
obliged to get his advertising in some other way. 


The ‘‘ Providence that watches over infants, 
idiots and the United States”’ has stood by us again 
and saved us from ourselves. What a predicament 
we should now be in if that good ship, the Charles- 
ton had actually succeeded in overtaking the rebel 
Jtata—and the latter had resisted! We should be 
engaged in making international law of the most 
novel and picturesque description at an unprece- 
dented rate. The able editors who have with so much 
heat discussed the question of the right or the duty 
of the government to pursue the little cruiser which 
had defied our authority, do not carry the argument 
far enough. Pursuit of the Jtata could mean only 
one of two things—her capture or her destruction. 
Now the forcible capture or destruction of a ship 
of war upon the high seas is either an act of war or 
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piracy, or an exercise of the police power under the 
rules of international law. But it is not pretended 
that we are at war with the Chilian insurgents, and 
we do not claim for ourselves the designation of 
pirates. If the Federal cruiser had overtaken the 
Itata and “ blown her out of the. water” (as some 
of our blooming statesmen for a whole day fondly 
imagined was the case), could the act have been 
justified as an exercise of the international police 
power? But this power is delegated to States for 
use only against the common enemy of all States — 
pirates, et id omne genus. It isnot claimed that the 
Itata was a piratical craft—at least not before she 
entered our harbor of San Diego. Was she such when 
she sailed out? If so, it was equally the duty of 
England or ‘of France to intercept and destroy her. 
We are not, by eminence, the censors of the seas. 
Now no one believes that the offense committed by 
the insurgent vessel was an international crime, or 
that she had put herself beyond the pale of protec- 
tion in the family of nations. Her offense was a 
violation of municipal and not of international law. 
It was not because her escape endangered the se- 
curity of the high seas or the peace of nations that 
she was pursued, but because she had violated—or 
was accused of having violated — the municipal 
laws of the United States. No one will claim that 
our government is bound to sit supinely by and al- 
low any person or ship-load of persons to violate the 
law of the land. It has all the powers of a sover- 
eign State to exercise and enforce an undisputed 
jurisdiction over every rood of American soil, and 
over every inlet, harbor and road-stead on our 
coasts. It may, under and in accordance with its 
laws, arrest and punish any such offender against 
them. But if there is any existing theory of sov- 
ereignty which will, in the forum of nations, justify 
the assumption of jurisdiction over the high seas 
made by our government in this case, it has not yet 
been brought to our attention. Indeed the whole 
affair seems to us to savor a great deal too much of 
that cheap, modern substitute for patriotism which 
bears the name of *‘ Jingoism;” and the fact that 
even some of our esteemed mugwump contempo- 
raries fell a victim to it only shows how deeply it 
has pervaded the popular heart. The Jtata incident 
was not war, and it was not magnificent, but it was 
a fine exhibition of brute force — and it succeeded! 
What more can we ask in these halcyon days when 
the two things most worshipped are brute force 
and success? However, if we got little glory out of 
the affair, it has nevertheless put us in the proud 
position of proposing the following addition to the 
rules of international law, viz.: “‘ Whenever the ves- 
sel of a power of the second or inferior class shall 
violate any municipal law or regulation of a power 
of the first class, the latter shall be empowered to 
pursue such vessel upon the high seas and arrest or 
destroy the same.” It is safe to predict however 


that this proposed article has been indefinitely laid 
on the table by the wise action of the insurgent 
leaders in surrendering the culprit vessel, for all of 
which let those of us who have the fear of God and 


of the world before our eyes be duly and humbly 
thankful. 

New horrors have been added to the commence- 
ment season which is now upon us, by the incorpo- 
ration of two new law schools in and for the city of 
New York, making the number now doing business 
in that great mart of commerce, four. Well, there 
is room for them all and work for them all to do, 
We do not fear that coming generations of lawyers 
will be over educated in the law. At least we 
haven’t observed any dangerous tendencies in that 
direction. Neither do we share the alarm of some 
of our esteemed (lay) contemporaries that the Co- 
lumbia Law School will, under the new regime, 
pour forth a stream of ‘‘ jurists” to desolate the 
profession. Jurists have not been a drug on the 
market hitherto. 
two in this country at present, and if Mr. Bishop 
will agree not to confess who one of them is, the 
editor of this journal will modestly refrain from 
mentioning the other. But seriously there is good 
work to be done among the law clerks in our great 
cities, and we are glad to learn that those of the 
metropolis are to fare so well. The law clerk gets 
but little law in this busy age, especially since the 
introduction of those labor-saving devices, the 
stenographer, typewriter and phonograph. It may 
be doubted if he ever got very much, even by that 
easy and mysterious process of ‘absorbing ” law, 
of which the self-made lawyer is so fond of talking. 
At any rate we doubt if absorption ever produced 
a ‘‘ jurist.” So we repeat, that these city schools of 
law, furnishing regular instruction to busy luw clerks, 
out of office hours, supply a want which the regu- 
lar, scientific law schools, like those of Harvard, 
Yale and the new Columbia school, cannot and do 
not pretend to reach. There is room for both kinds 
of schools; there is work for both to do, and the 
danger that they will do it too well has no terrors 
for us. 


The commencement of the Albany Law School, 
which took place on Wednesday evening, was graced 
by the presence of Judge William H. Arnoux of 
New York, whose address to the graduating class 
was an excellent example of what such an address 
on such an occasion should be. Temperate and 
dignified, yet luminous with humor, full of practi- 
cal wisdom and serious direction for the guidance 
of the young lawyer, yet pitched on an ideal plane 
of thought and feeling, and withal felicitous in ex- 
pression and delivery, it was one of the best in a 
long series of admirable addresses which have com- 
memorated the recurring anniversaries of this time- 
honored and excellent school. The occasion was 
further marked by the retirement of the present 
dean of the school, Mr. George W. Kirchwey, who 
goes in the fall to grace the chariot wheels of the 
insatiable Roman conqueror, Columbia College. 


It may be permitted a non-partisan journal to call 
attention to the dawning millennium of American 





In fact we know of only one or , 
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politics. We do not refer to the premature millen- 
nium to which that inscrutable Yale professor of 
tactics is trying to hurry us, but to the era of peace 
and good-will prefigured by the non-partisan Re- 
districting Act which has just become a law in Mas- 
sachusetts. We do not forget that the Legislature 
was so divided that a purely partisan scheme had no 
hope of succeeding, and that there reigns a new 
type of governor in the seat of Elbridge Gerry, but 
the result is nevertheless a distinct triumph for the 
cause of pure politics and honest government. It 
iseminently fitting that the State which gave to 
our politics the odious name and still more odious 
practice of ‘‘Gerrymandering,” should lead the 
way back into the cleaner paths of political life. 





NOTES OF CASES. 





N People v. Little, Supreme Court of Michigan, 
May 15, 1891, an ordinance of the city of De- 
troit provides that “no person shall ride or drive 
any horse, carriage, sleigh or other vehicle through 
any street or avenue in this city at a faster rate than 
six miles an hour,” under penalty of fine and impris- 
onment. Another ordinance, enacted in the same 
year, provides that ‘‘ every ambulance or other vehi- 
cle used for the transportation of sick and wounded 
persons and animals shall be entitled to the right of 
way over all other vehicles. * * * No person 
shall willfully interfere with or retard or obstruct or 
impede the progress of any such ambulance or vehi- 
cle.” Held, that the first ordinance included ambu- 
lances, and was not modified by the second. The 
court said: ‘‘ The ambulance is within its terms, and 
there exists no reason why it should not be included 
in its scope. It is claimed by counsel for respond- 
ent that ‘experience has shown that in every large 
city the conditions are such that accidents frequently 
occur of such a nature that the immediate attend- 
ance of a surgeon is a matter of the utmost necessity, 
when a minute one way or the other may mean life 
or death to the injured person. And it is this expe- 
rience that has led the charitable institutions of 
Detroit to organize their ambulance services, There 
are of necessity few of these ambulance stations in 
proportion to the territory which they are called 
upon to cover, and if the right to respond as rapidly 
as possible to emergency calls be denied them, a 
large part, if not the whole, of their usefulness is 
taken away.’ This argument ought not to prevail 
against the ordinance, which was enacted to guard 
against accidents very liable to frequently occur 
from fast driving through the streets of a city. Re- 
spondent, in his affidavit for certiorari, claims that 
he had a right to drive twelve miles an hour, and 
that he was only driving at that rate. That it is 
reckless to drive at such rate of speed through the 
streets of a city where many people are passing in 
carriages, and crossing the streets upon foot, is self- 
evident. It jeopardizes human life. Men, women 
and children may be run down and injured or killed 
by such vehicles driven at such high rate of speed. 








of speed which would be so liable to cause acci- 
dents, for the sake of affording more prompt relief 
to some one injured by an accident. The public in- 
terests do not demand, that in order to afford prompt 
relief to one person requiring the use of an ambu- 
lance other persons may be run down and injured 
by the fast and reckless rate of speed of the ambu- 
lance in going to the assistance of the person in- 
jured. The whole matter was left by the statute in 
the control of the common council, and looking to 
the safety of people in the use of the streets, they 
have seen fit to prohibit it driving at a faster rate of 
speed than six miles an hour. In considering the 
claim made by the respondent it is proper to note 
that the ordinance which gives to ambulances 
the right of way over other vehicles recognizes this 
right in the transportation of persons and animals, 
and if the argument for great haste and speed drawn 
from emergency is to be given any force, it would 
apply equally as well to an ambulance answering a 
call for a sick or injured dog as for a person. It can 
hardly be supposed that the common council, in 
prohibiting driving at a speed exceeding six miles an 
hour, intended to except an ambulance going to the 
relief of an injured animal, or contemplated that 
such ambulance might drive through the streets of 
the city at the rate of twelve miles an hour. The 
ordinance giving the right of way to ambulances 
transporting sick or injured persons or animals has 
no reference to the speed at which they may be 
transported, aad much less to the speed at which 
the ambulance may be driven when not transporting 
such persons or animals. The ordinance under 
which respondent was convicted was a reasonable 
one, and includes within its letter and spirit the ve- 
hicle which respondent was so recklessly driving at 
the time alleged in the complaint.” 


In Courtnay v. Knox, Supreme Court of Nebraska, 
May 5, 1891, it was held that notaries public are not 
authorized to punish, by fine or imprisonment, per- 
sons guilty of misdemeanor or misbehavior during 
the taking of depositions. The court said: ‘‘A no- 
tary public can have no judicial power, and has only 
that ministerial authority conferred on his office by 
the statutes quoted. * * * If it be insisted, as 
in the defendant’s answer, that the power to punish 
by fine or imprisonment for contempts, in facie curia, 
is inherent in the authority of taking and certifying 
judicial evidence, it is answered that this common- 
law power has hitherto been confined to courts of 
record, or to magistrates having precisely-defined 
judicial powers. A careful writer of the New York 
bar, on civil and criminal contempts, as late as 1884, 
laid it down that a ‘notary public has no power, 
either by common law or by statute, when taking 
depositions, to punish the witness, as for contempt, 
for contumacious refusal to answer proper ques- 
tions; and where the witness is committed to jail 
for such refusal an action for false imprisonment 
will lie against the notary, and the person commit- 
ted will be discharged on habeas corpus.’ Rap. Con. 








492 THE ALBANY LAW JOURNAL. 








tempt, §7. * * * Giaq. Notaries, chap. 1, § 27, 
adds that ‘the general rule seems to be that the 
power of notaries to commit witnesses for contempt 
is wholly statutory, and it being a power in deroga- 
tion of the rights of the citizen will be strictly con- 
strued,’ and cites examples. * * * The distinction 
here made between the taking of the testimony of the 
witness and requiring him to produce books and pa- 
pers relating to his business was more distinctly drawn 
and declared by the Supreme Court of the United 
States in Kilbowrn’s Case against the sergeant-at- 
arms, the speaker and a select committee of the 
House of Representatives of the forty-fourth Con- 
gress. * * * The law does not confer upon a 
notary public the arbitrary power to compel a wit- 
ness to answer all questions, however incompetent, 
irrelevant and inadmissible, which may be asked, 
and a refusal to answer such is not necessarily a 
contempt. To entitle a notary to commit for con- 
tempt, he must exercise his functions not only for- 
mally, but substantially in the manner and under 
the circumstances contemplated by law. For a fla- 
grant abuse of process the notary is liable, and the 
attorneys engaged in promoting the proceeding are 
punishable by disbarment or otherwise.’ In Floyd 
county, Ind., Pyle brought his action against Burtt, 
a notary public, for false imprisonment. In his an- 
swer the defendant set up justification, on the 
ground of his being lawfully employed in taking the 
plaintiff's deposition as evidence in the Circuit 
Court of Clark county; that the plaintiff appeared 
as a witness, and was sworn, but refused to testify 
and answer proper questions; that for such con- 
tempt the defendant committed him to jail for three 
hours only. The plaintiff demurred, and the Cir- 
cuit Court sustained the demurrer. On appeal to 
the Supreme Court, it was held that ‘the common 
law did not authorize a notary public to take depo- 
sitions; such authority is conferred only by statute. 
As to the manner of taking depositions, the powers 
of notaries are prescribed and limited by statute. 
That of this State authorizes them to take deposi- 
tions, and to compel the attendance of witnesses; 
but they have no power to punish for contempt the 
refusal of a witness to answer interrogatories,’ He has 
no legal right to inflict either fine or imprisonment as 
penalties for contempt and disobedience of his au- 
thority. The answer is insufficient, and the demur- 
rer was properly sustained. Burtt v. Pyle, 89 Ind. 
398. These precedents tend to show that a notary’s 
legal duties have heretofore been regarded as lim- 
ited to the provisions of the statute; that he bor- 
rows no juridical power, in the taking of deposi- 
tions, from the dignity of his employment or the 
necessities of his case. No authority has been pre- 
sented, and none has been found, that in taking dep- 
ositions he exercises judicial functions, and is a 
court. Nor can it be constituted a police court, by 
opinion. The answer of defendant admits that he 
imposed the fine for contempt, with the threat of 
imprisonment, the payment by the plaintiff under 
protest, and the subsequent demand for restitu- 
tion,” 





In Ez parte Spears, Supreme Court of California, 
April 30, 1891, it was held that an affidavit accom. 
panying a requisition, which merely states that af- 
fiant ‘‘ has reason to believe, and does believe,” that 
petitioner embezzled or fraudulently converted to 
his own use the property mentioned, is insufficient 
for the governor’s warrant of arrest as a fugitive 
from justice. The court said: ‘‘That such an affi- 
davit is insufficient to support the issuance of a 
warrant, under the laws of this State, was held by 
this court in He parte Dimmig, 74 Cal. 165. We 
there said: ‘ But a mere affidavit in the form of an 
information, containing no evidence and followed 
by no deposition stating any fact tending to show 
guilt, is insufficient to support a warrant. The lib- 
erty of a citizen cannot be violated upon the mere 
expression of an opinion, under oath, that he is 
guilty of acrime.’ In Zz parte Smith, 3 McLean, 
121, the affidavit accompanying the requisition of 
the governor of Missouri for the arrest of Smith was 
made by one Boggs, and charged ‘ that on the night of 
the 6th day of May, 1842, while sitting in his dwell- 
ing in the town of Independence, in the county of 
Jackson, he was shot with intent to kill; and that 
his life was despaired of for several days; and that 
he believes, and has good reason to believe, from 
evidence and information now in his possession, 
that Joseph Smith, commonly called the ‘Mormon 
Prophet,’ was accessory before the fact of the in- 
tended murder, and that the said Joseph Smith isa 
citizen and resident of the State of Illinois.’ This 
affidavit was held insufficient as a basis for the gov- 
ernor’s warrant, upon the ground, among others 
stated, that it was not positive in its charge. See 
also 1 Bish. Crim. Proc., § 222. It is true that the 
courts are not authorized to discharge a prisoner 
because of formal defects in the indictment or affi- 
davit charging the offense, and that the sufficiency 
of the charge, as a matter of technical pleading, is 
to be tried and determined in the State from which 
the alleged fugitive fled. Davis’ Case, 122 Mass, 
329; Kentucky v. Dennison, 24 How. 107. But the 
defect in the affidavit before us is not a mere tech- 
nicality. The objection to its sufficiency is substan- 
tial, and it is that in judgment of law it does not 
make any charge at all. Upon the hearing the at- 
torney-general read as evidence, from a printed vol- 
ume of the statutes of that State, section 4204 of 
the Criminal Code of Alabama, from which it ap- 
pears that a warrant of arrest for a misdemeanor 
may be issued upon an affidavit in which the affiant 
states ‘that he has probable cause for believing, and 
does believe,’ that such offense hes been committed; 
and it was argued, that inasmuch as no other sec- 
tion of this Code was formally offered in evidence, 
the court must presume that the affidavit here is 
sufficient under the laws of that State. We think 


however that we are not confined to this particular 
section, which is not applicable here, but are au- 
thorized to look into the volume in which it appears, 
and upon such examination we find the law of that 
State to be what, in the absence of all evidence, we 
would presume it to be, substantially like that of 
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our own State, so far as relates to arresting one 
charged with a felony. It follows that the affidavit 
before us must be regarded as insufficient to justify 
the issuance of the executive warrant of arrest un- 
der which the petitioner is detained in custody.” 
Paterson, J., dissenting, said: ‘‘I am unable to 
concur. ‘The warrant of the governor is prima 
facie evidence, at least, that all necessary legal pre- 
requisites have been complied with’ (Church Hab. 
Corp., § 480), and the petitioner has not made it 
appear to my satisfaction that the courts of Alabama 
could not hold him for examination on the affidavit 
charging him with embezzlement.” 


—_——_>__—. 


NEGOTIABLE INSTRUMENTS — DEMAND, 
PRUTEST AND NOTICE— LIABILITY OF 
INDORSER AFTER MATURITY. 


TENNESSEE SUPREME COURT, APRIL 14, 1891. 


Rosson v. CARROLL. 


The time within which notice of demand and non-payment of 
a negotiable instrument must be given to an indorser af- 
ter maturity is the same as in case of an indorsement be- 
fore maturity. 


PPEAL from Chancery Court, Gibson county; 
Henry J. Livingston, Chan. 


Neil & Deason, for appellant. 
Cooper & Harwood, for appellee. 


CALDWELL, J. This is an action in the Chancery 
Court by an indorsee against the indorser of an over- 
due promissory note. His bill being dismissed by the 
chancellor, complainant appealed. The substance of 
the pleadings is well stated in the assignment of errors 
and brief by complainant’s counsel, as follows: ‘‘On 
the 29th day of October, 1887, the complainant, M. 
Rosson, filed his bill in the Chancery Court at Tren- 
ton against the defendant, John R. Carroll, in which 
bill he charged that on the 25th day of December, 1886, 
the Paragould Stave Manufacturing Company of Para- 
gould, Arkansas, executed to the firm of Ware, Bittick 
& Co., a promissory note for the sum of $2,087, with 
interest at ten per cent per annum, and payable one 
day after date. That said Ware, Bittick & Co., on the 
Ist day of April, 1887, indorsed and transferred said 
note to the complainant, and that he was the holder 
and owner of the same. That on the 12th day of April, 
1887, the said note was duly presented for payment to 
the said Paragould Stove Manufacturing Company by 
John M. Davis, a notary public, and payment refused, 
and due protest thereof made by said notary; and on 
the same day due notice was given to said Ware, Bit- 
tick & Co., and to all the parties. That the said Ware, 
Bittick & Co., at the time of said indorsement and 
said demand and notice and these transactions, was a 
partnership composed of Ware, Frank Bittick and John 
R. Carroll. That Bittick died insolvent in Arkansas, 
and the residence of Ware was unknown to complain- 
ant, and that he sued the defendant, John R. Carroll, 
alone. That said John R. Carroll had due notice of 
said protest and of said demand and failure to pay, 
both as a member of the firm of Ware, Bittick & Co. 
and otherwise, and that he is bound upon said indorse- 
ment personally and as a member of the firm of Ware, 
Bittick & Co., and that he is bound in solido to the 
complainant. That said defendant, John R. Carroll, 
likewise received reasonable notice of said demand 
and failure to pay outside of and in addition to said 





protest and notice thereof by said notary. That the 
said note was overdue when indorsed to complainant; 
and the home of the Paragould Stove Manufacturing 
Company was in the town of Paragould, Arkansas, 
and complainant’s home was in Obion county, Ten- 
nessee; and demand was made and notice given 
within a reasonable and lawful time. That said note 
was an Arkansas contract, and bears ten per cent by 
special stipulation upon its face, and that such was the 
lawful rate in Arkansas. That John R. Carroll was a 
citizen of Gibson county, Tennessee.’’ The prayer was 
for judgment, etc., in the usual form, and the oath to 
the answer was waived. 

On the 24th of February, 1888, the defendant filed 
his answer. In this answer he admits that complain- 
ant is the holder and owner of the note described in 
the bill, and also admits the indorsement, and also ad- 
mits that the home of the maker was in Paragould, 
Arkansas, and also admits that the note bears ten per 
cent, as charged; but insists that the maker was a 
corporation, and submits the question to the court 
whether the note would be usurious for that reason. 
He denies that on the 12th day of April, 1887, demand 
and notice and protest were made, as charged in the 
bill; denies that either he or Ware, Bittick & Co. re- 
ceived any notice; denies that due demand was made 
and notice given; denies that he received legal notice 
in any manner; denies that ‘‘demand was made and 
notice given in a reasonable and lawful time,” as 
charged; and avers “that the first that respondent 
ever heard of the fast that the muker thereof had 
failed to pay the said note was some months after it 
was indorsed to complainant,’’ etc. He admits that 
the members of the firm of Ware, Bittick & Co. were 
correctly set forth in the bill, and states his own resi- 
dence as at Kenton, Tennessee. The answer also 
pleads as an offset a note of $50, which he held against 
the complainant, which he asks be set off against com- 
plainant’s recovery if complainant shall succeed in 
holding him, defendant, liable as indorser, etc. The 
note was payable to “‘ Ware, Bittick & Co. or order,” 
and when indorsed was three months and five days 
pastdue. The transfer was negotiated and made by 
the defendant for his firm, in these words: “For 
value received, we transfer this note to M. Rosson. 
This lst day of April, 1887. [Signed] Ware, Bittick 
& Co.’’ 

Before referring further to the facts of the case, the 
principal legal questions involved will be considered. 
What duties, with respect to demand and notice, does 
the indorsee of an overdue note owe to his indorser? 
or what legal steps must he take to convert the condi- 
tional liability of the indorser into an absolute obliga- 
tion to pay the debt? The distinguishing feature of 
the liability of an indorser of any negotiable paper is 
that such liability is contingent upon due presentment 
for payment and notice of dishonor. Though a note 
transferred after maturity ‘ comes disgraced to the 
indorsee ”’ (as said by Lord Ellenborough in Tinzon v. 
Francis, 1 Camp. 19), and is, in his hands, subject to 
all equitable defenses attaching to it and existing be- 
tween the maker and payee at maturity, it is never- 
theless negotiable; and in order that the indorser may 
be held liable, demand must be made of the maker 
and notice of non-payment given. Tied. Com. Paper, 
§ 336; Chit. Bills, 159, 160; Byles Bills, 168, 169; Rand. 
Com. Paper, §§ 674, 675; 2 Am. & Eng. Enc. Law, 399, 
407, 408; Story Prom. Notes, § 178; Dan. Neg. Inst., 
§ 996; Leavitt v. Putnam, 3 N. Y. 494; Berry v. Robin- 
son, 9 Johns. 121; Kirkpatrick v. McCullough, 3 
Humph. 171; Duffy v. O’ Conner, 7 Baxt. 500; Poole v. 
Tolleson, 1 McCord, 199; Ecfert v. Des Coudres, 1 Mill. 
Const. 69; Nash v. Harrington, 2 Aikens, 9; McKin- 
ney v. Crawford, 8 Serg. & R. 353. Yet the same strict- 
ness as to time of demand and notice is not in all par- 
ticulars required with respect to such a note as must 
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be observed in case of one indorsed before due. As 
between indorser and indorsee, a note transferred af- 
ter maturity is deemed equivalent to a note payable 
on demand, and is subject to the same rule of dili- 
gence in the matter of presentment for payment and 
notice of dishonor. To bind the indorser in such a 
case it is incumbent on the indorsee to see that due 
demand is made in a reasonable time and that notice 
ie promptly given, if payment be refused. Rand. Com. 
Paper, §§ 671, 672, 1046, 1098; Dan. Neg. Inst., 8§ 611, 
99€; 2 Am. & Eng. Enc. Law, 396, 397; 1 Pars. Notes 
& B. 381, 382, 519, 520; Byles Bills (7th ed. by Shars- 
wood), 211, 212, and note 169, 170; Colt v. Barnard, 18 
Pick. 260; Jones v. Robinson, 11 Ark. 504; Graul v. 
Strutzel, 53 Lowa, 712; Bank v. Ezell, 10 Humph. 386; 
Patterson v. Todd, 18 Penn. St. 426. 

The point most contested in argument at the bar — 
one ably and learnedly debated on both sides — con- 
cerns the time in which notice of the dishonor of a 
note indorsed when overdue shall be given to the in- 
dorser. It is argued for complainant that the indorsee 
of such an instrument should have reasonable time in 
which to make demand, and like time in which to give 
notice. For defendant it is conceded that reasonable 
time is permitted for demand, but as to notice it is 
contended that it must be given with the same 
promptness as is required in case of indorsement be- 
fore maturity. The authorities are somewhat in con- 
flict, but we think the great weight of juridical opin- 
ion, us expressed in the text-books and in judicial de- 
cisions, is in favor of the rule we have just stated, and 
sustains the proposition that the same diligence must 
be used in giving notice of dishonor to the indorser 
of an overdue note as is required by the law-merchant 
in notifying one who indorses before maturity. ln our 
opinion, the rule as to notice of non-payment to in- 
dorsers of time notes before due and of demand notes 
is and should be the same. We have seen no difference 
stated as jto that matter in any authority, and do not 
perceive how a sound distinction could be taken, the 
reason for the notice being the same in each case. 
Then if it be true, as announced by numerous authori- 
ties already cited, that indorsed demand notes and 
time notes indorsed after maturity are governed by 
the same rule in regard to notice of non-payment, it 
follows that one and the same rule of notice is to be ap- 
plied to all the three classes of notes mentioned—time 
notes indorsed before due, notes payable on demand, 
and time notes indorsed after maturity. Why should 
not this be so? Itsimplifies the law-merchant and fa- 
cilitates transactions in commercial paper, in respect 
to which simplicity and uniformity in the rules of law 
are all-important and conducive to the prosperity and 
welfare of every community, especially of commercial 
people. Why should one who acquires an overdue 
note have or need more time to give notice of non-pay- 
ment than the indorsee of a note acquired before ma- 
turity? He is justly allowed more indulgence in de- 
manding payment of the maker, because the indorser 
knew at the time of the transfer that the maker was 
then in default; but when he has had all reasonable 
time for that purpose, the reason is not so satis- 
factory for extending the same indulgence with re- 
spect to notice. Certainly no more time for notifica- 
tion is needed by the one indorsee than by the other. 
We quote the language of some of the writers on this 
subject : 

“Ifa negotiable note is indorsed after maturity it 
becomes in effect a demand note, and payment must 
be demanded within a reasonable time, and notice of 
dishonor at once given to the indorser.”’ Rand. Com. 
Paper, § 1098. ‘* When.a negotiable instrament is in- 
dorsed after maturity payment must be demanded of 
the payor within a reasonable time, and notice, in the 
event of a refusal, given to the indorser, in order to 
charge him, it being regarded as equivalent to one 





payable on demand.” Dan. Neg. Inst., § 611. It wil! 
be observed that the latter author does not in terms 
state when the notice shall be given, but he does say, 
in effect, that the same rule as to notice is applicable 
to a note indorsed after maturity as to one payable on 
demand. He makes substantially the same statement 
in section 996 of the same learned and valuable 
treatise; and at the same time mentions the fact that 
some of the cases have been less strict on the subject 
of notice, thereby departing from the principle by him 
deemed “clearly correct.’’ Those cases ate :mong the 
number relied on by complainant’s counsel, and will 
be referred to again. Says Parsons: ‘ We have al- 
ready seen that in order to charge an indorser of a 
note payable on demand presentment must be made 
within a reasonable time. But if, after such present- 
ment, the note is dishonored, there is no good reason 
why the same rules as to the time within which notice 
is to be forwarded to the indorser should not apply, as 
in the case of other notes and bills. We have also 
seen that a note or billin which no time of payment 
is specified is to be considered as payable on demand. 
We should say in this case also that notice should be 
given within the same time as in the other cases. It 
has already been remarked that a note indorsed when 
overdue is by the best authorities considered equiva- 
lent to a note or bill on demand, though some cases 
hold that the same strict rules are not to be applied. 
It has been said that the holder has a reasonable time 
after presentment within which to notify the indorser, 
and that this reasonable time may be as long as two 
months, and an Opinion has been expressed that no no- 
tice at all is necessary. To maintain these views would 
seem to be introducing unnecessary distinction, and 
in our opinion the notice should be transmitted as 
soon in the case of such notes and billls as of any 
others. If the analogy between notes and bills on de- 
mand and those indorsed when overdue, and notes 
and bills payable at sight, is to be carried out, the same 
notice of dishonor would certainly be requisite, for no 
distinction that we are aware of has ever been at- 
tempted to be drawn between the time necessary in 
forwarding notice to an ivdorser of a bill at sight and 
one in which there is a fixed time for payment.” 1 
Pars. Notes & B. 519,520. The two cases here disat- 
proved by Parsons are the same referred to by Daniel 
(in § 996) as being contrary to the correct principle. 
‘The authorities,” says Wade, ‘‘ are not in perfect ac- 
cord as to the right of an indorser of negotiable pa- 
per which at the time of indorsement was past due, to 
notice. The doctrine is announced in Gray v. Bell, 2 
Rich. Law, 67, and Van Hoesen v. Van Alstyne, 3 
Wend. 75, that indorsers of overdue paper are not en- 
titled to notice of its dishonor beyond such as would 
arise from the bringing of a suit within a reasonable 
time, which might extend to several months. In the 
latter case three months was regarded as a reasonable 
time. But notwithstanding the views expressed in 
these two cases, the current of authority seems to be 
decidedly against the exception therein contended for. 
Indorsers after maturity, as well as indorsers of paper 
due at sight or on demand, sustain the same relations 
to each other and to other parties, in regard to the 
matter of notice, as indorsers of time paper before ma- 
turity, with the single exception that they have aright 
to insist upon the exercise of diligence on the part of 
the holder in demanding payment. Such indorsement 
is regarded as equivalent to drawing a new Dill, or 
making a new note, payable at sight or on demand.” 
Wade Notice, § 738. The two cases here declared to be 
decidedly against the current of authority are the 
same subjected to criticism by the two preceding au- 
thors. ‘In every case of the dishonor of a promissory 


note it is the duty of the holder to give due notice 
thereof to all the prior parties on the note who are lit 
ble to make payment to him, and to whom he meaus 
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to look for payment. [And this is equally true if the 


note is payable on demand.]” Story Prom. Notes 
(6th ed.), § 299. Though this distinguished author does 
not in this quotation specify notes indorsed before 


maturity or notes indorsed after maturity, nor define’ 


the time in which notice shall be given further than to 
say it shall be ‘“‘due notice,” it is obvious from the 
comprehensiveness of his language that he intended to 
embrace both in the same general rule. Having dis- 
cussed the subject of the indorsement of time notes 
before and after maturity, aud of sight and demand 
notes, in preceding chapters, it was sufficient, in laying 
down a rule deemed applicable to all alike, tosay: “In 
every case of the dishonor of a promissory note it is 
the duty of the holder to give due notice,” ete. It is 
elsewhere said: ‘* When a note is indorsed after ma- 
turity it must be demanded of the maker within a 
reasonable time, and immediate notice given of non- 
payment.” Byles Bills (7th ed. by Sharswood), 170, 
note. 

In Colt v. Barnard, the suit was by indorsees against 
indorser of overdue note. Neither demand nor notice 
was proved. The head-note of the case is as follows: 
“Tndorser of a note overdue is not liable thereon un- 
less demand is made upon maker within reasonable 
time, and immediate notice of non-payment given to 
such indorser;. so though the maker is insoivent and 
has absconded.”” Chief Justice Shaw, in the opinion, 
says: ‘It is very clear that a promissory note is ne- 
gotiable after it falls due, as wellas before. * * * 
It is like drawing a bill at sight, on which a drawer or 
indorser cannot be holden without presentment and 
notice of non-payment. All the reasons which require 
ademand and notice, in any case, to charge the in- 
dorser, apply to this. There is the same reason for 
prompt notice, namely, that the indorser may take 
measures to secure payment if the note is dishonored 
on presentment. * * * As between maker and 
promisee, a note is payable on demand, at any time 
after it becomes due. When it is indorsed after due, 
it is in legal effect a note on demand, and it is to be 
understood by the parties as if written ‘on demand.’ 
In that case the law is well settled the demand must 
be made within reasonable time, and if not paid, im- 
mediate notice of non-payment must be given to the 
indorser.’’ 18 Pick. 260. 

In Jones v. Robinson, the indorsee of an overdue 
note sued the indorser. The testimony produced to 
show notice of non-payment was not admissible. The 
court said: ‘* When a note has been indorsed after 
maturity, as in the case at bar, it isin legal effect, as 
between the indorser and indorsee, an inland bill of 
exchange, payable on demand; while between the in- 
dorsee and maker it remains a note, in effect payable 
ondemand. Consequently, to charge the indorser, it 
must be presented within a reasonable time after 
the transfer, and if payment be refused, immediate 
notice must be given to the indorser, all the incidents 
of an inland bill payable on demand having place as 
between these two parties as to due diligence and law- 
ful excuse for want of it; and this because the indors- 
er’s undertaking is predicated upon conditions, and 
unless these ure performed they cannot be made abso- 
lute, so as to entitle the holder to an action against 
him. And in this respect there is no difference 
whether the paper be indorsed before its maturity or 
afterward. Although there is a difference in another 
respect—that is to say, when anote is indorsed before 
due that is payable at a day certain, it must be de- 
manded on the day it becomes due, without regard to 
circumstances to fit the indorser; whereas that same 
note, if indorsed after maturity, need not of necessity 
be presented on any given day, it having become in 
legal effect a note payable on demand. But whether 
the paper be indorsed before or after maturity, all the 
reasons which require demand and notice equally ap- 
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ply, and in each case there. is the same necessity for 


prompt notice of non-payment, that the indorser may 
take measures to secure the payment if the note be 
dishonored on presentment.’’ 11 Ark. 504. 

In Patterson v. Todd, the court said: ‘The ques- 
tions for decision in this case have relation to the ef- 
fect of indorsing a promissory note overdue. * * * 
Where a note is indorsed before it is due the holder 
must present it for payment at maturity, and in case 
of default must give immediate notice of the dishonor. 
But after the note becomes due it is payable whenever 
the holder chooses to demand it, and for this purpose 
an action at law is sufficient as between the holder and 
the maker. Like a contract for the payment of money 
when no time of payment is specified, it is legally pay- 
able presently. So that when a note is indorsed, the 
indorser still stands in the condition of the drawer of 
an inland bill of exchange; and we refer to the note, 
as before, for the purpose of ascertaining the amount, 
and time and place of payment. The time of payment 
having passed, the note is, in law, payable on demand; 
and this shows that the indorsement is to be consid- 
ered as if made upon a new note payable on demand, 
and the legal effect of it is precisely the same as if the 
indorser had drawn an inland bill of exchange upon 
the maker, payable at sight. It is the duty of the 
holder of such a bill to present it for payment within 
a reasonable time, and if the bill be dishonored, to give 
immediate notice thereof to the drawer. In the case 
of an indorsement of a note overdue, the holder is, in 
like manner, bound to present it for payment within 
a reasonable time; and in case of non-payment, to give 
immediate notice of dishonor to the indorser; other- 
wise the latter is discharged from liability. This doc- 
trine is fully sustained by the authorities.’”’ 18 Penn. 
St. 426. 

In Graul v. Strutzel, the court sai@: “ It is contended 
by counsel for the plaintiff that as to the note, which 
was overdue when it was indorsed, no demand of pay- 
ment and notice of non-payment to the indorser was 
necessary. But such is not the rule. A note indorsed 
after due must be presented to the makers for pay- 
ment within a reasonable time, and notice of non-pay- 
ment must be given to the indorser immediately, 
which means at furthest the next day after default, 
where the parties reside in the same town.’’ 53 Iowa, 
712. 

In our own case of Bank v. Ezell the suit was against 
the indorser of an overdue bill of exchange. It was 
drawn on a citizen of Philadelphia, Pennsylvania, and 
indorsed by the Union Bank at Columbia, Tennessee, 
to the plaintiff, who presumably resided at the latter 
place. The plaintiff caused the bill to be presented 
for payment twenty-six days after indorsement, which 
being refused by the drawee, protest was made, and 
the indorser *‘ duly notified thereof.’’ In the opinion 
this court, speaking through Judge Green, said ‘‘ Two 
questions are made upon the record by the counsel for 
the plaintiff in error. (1) It isinsisted that a bill of ex- 
change, after due, is functus officia, and that, if in- 
dorsed, no action lies on the instrument against such 
indorser. We understand the settled doctrine to be 
otherwise. A bill may be transferred as well after as 
before it is due. The difference is that if it is trans- 
ferred after due, as there is no time fixed for payment, 
it is, in such case, payable on demand. The party who 
indorses a bill after it is due, and negotiates it, gives 
to it, as far as he is concerned, all the character and 
efficacy of a bill payable on demand. (2) It is insisted 
that his honor erred in telling the jury, that the bill 
being overdue when the plaintiff got it, it was neces- 
sary for him to show that be had presented it for pay- 
ment in a reasonable time; and that what was reason- 
able time to make demand of payment was a question 
of fact, to be judged of by the jury, according to the 
circumstances of the case. We think this construction 
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strictly correct.”’ 10 Humph. 386. Nothing is said in 
respect to notice in this case, except that the indorser 
was “duly notified ” of presentment and non-payment; 
but the bill in suit was declared to have “all the char- 
acter and efficacy of a bill payable on demand.’’ From 
this it follows that it was subject not only to the same 
rule as to demand, but also as to notice. 

In Kirkpatrick v. McCullough, 3 Humph. 171, and 

Duffy v. O’ Conner, 7 Baxt. 500, no rule is laid down as 
to the time in which either demand or notice is re- 
quired. The adjudication in each case is simply that 
the liability of an indorser of an overdue note is con- 
tingent upon demand and notice. 
_ The principal question in the early case of Stothart 
v. Lewis, decided by this court in 1807, was upon the 
point of notice. The note in suit was indorsed after 
maturity. No notice of the maker’s failure to pay was 
ever given the indorser except by commencement of 
of suit against him. In that case the court said: 
‘““When a negotiable paper, under the act of 1762 or 
1786, is indorsed, it should be presented for payment 
within a reasonable time, and if refused or neglected, 
the indorser ought to have notice immediately of such 
failure, and that the holder intends to look to the in- 
dorser. * * * Where a bill of exchange is indorsed 
after the time of payment it is usually taken on the 
credit of the indorser, but this does not seem to be the 
case with an indorsement of a promissory note. It is 
taken, whether before or after the note is due, with a 
view to the drawer in the first instance, and should in 
either case, be presented for payment and notice 
given.” 1 Overt. 256. Taking the first and last sen- 
tences of this quotation together, it is seen that the 
court in effect places an indorser before maturity and 
one after maturity on the same footing with respect to 
notice, and says that in either case “ the indorser ought 
to have notice immediately.”” Such is the clear mean- 
ing of the language used, and the doctrine so an- 
nounced is in substance the same as that laid dowi in 
the later decisions and text-books from which we have 
made quotations on the same subject. The case of 
Stothart v. Parker, which was decided in the same 
mouth, and reported in the same book (id. 260), and 
which is now relied on as announcing a contrary doc- 
trine,.and thereby sustaining the contention here made 
for complainant, will be noticed herea‘ter. 

There are four adjudicated cases from other States 
in conflict with the proposition that the same dili- 
gence must be used in giving notice of the dishonor of 
a note indorsed when overdue as is required in case of 
one indorsed before maturity; three of them holding 
that more time is allowed in the former than in the 
latter case, and the other holding that commencement 
of suit is sufficient notice in the former case. These 
cases are: Van Hoesen v. Van Alstyne, 3 Wend. 75; 
Gray v. Bell, 2 Rich. Law, 67; 44 Am. Dec. 277; Chad- 
wick v. Jeffers, 1 Rich. Law, 397; 44 Am. Dec. 260; Jor- 
dan v. Hurst, 12 Penn. St. 269. In the first of these 
the court said: ‘The note, having been transferred 
long after it was due, is to be considered as a note 
payable on demand; and the demand and notice must 
be made in a reasonable time. What is a reasonable 
time depends on the circumstances of the case. From 
the remark of the defendant below, that Cooley would 
get into business again, and pay, it is evident an im- 
mediate demaud and notice was not contemplated. 
The demand was in fact made within a few weeks, and 
the notice given within two or three months. I am 
inclined to think this was sufficient, under the circum- 
stances of the case, to charge the indorser.’”” 3 Wend. 
75. Though notice given within two or three months 
after demand is here beld to be sufficient to bind the 
indorser, the holding is predicated upon the peculiar 
circumstances of the case, among which was the fact 
that he evidently did not contemplate immediate no- 
tice. This is one of thejtwo cases referred to disap- 


provingly by Daniel, Parsons and Wade. It is also 
“commented upon, and its correctness denied, by 
Church, C. J., in Lockwood v. Crawford, 18 Coun. 361,” 
says a note to 1 Pars. Notes & B. 519. The opinion jg 
in accord with authorities heretofore considered in the 
announcement that “ the note having been transferred 
long after it was due, is to be considered as a note pay- 
able on demand.’’ The bead-note in Gray v. Bell is as 
follows: ‘‘ Demand and notice by the indorsee of a 
note past due are necessary to render the indorser lia- 
ble as a new maker of the note. What is reasonable 
diligence in making demand of the drawee and giving 
notice to the indorser of a note past due, is a question 
which should be left to the jury.” The indorser of ay 
overdue uote is in this case held to be in the attitude 
of an additional maker, and not subject to the rules of 
an ordinary indorser. In the opinion the court said: 
“The paper being past due, and in mercantile contem- 
plation dishonored, it was not subject to the same 
rules that would be applicable to a note indorsed before 
it was due. The invariable presumption of the law 
should be that where one indorses a note when past 
due he does so on the knowledge that payment has 
been demanded and refused by the maker. The in- 
dorsee takes the note, under such circumstances, as 
much on the credit of the indorser as upon that of 
the maker. * * * The doctrine is this: That an 
indorser of a promissory note, whether to bearer or 
order, after it is past due, is an additional maker, with 
a postponed liability, depending on the diligence of his 
indorsee, which must always be left as a question of 
fact to the jury.’”’ 44 Am, Dec. 277. Thisis the other 
case referred to with disapprobation by the three text- 
writers just mentioned. Parsons and Daniel speak 
of it as dispensing with notice altogether. In Chad- 
wick v. Jeffers the head-note states the points decided. 
It is this: ‘‘ Rules of diligence in demanding payment 
of negotiable instruments indorsed before due do not 
apply to those indorsed after due. These rules are de- 
signed for the security of parties secondarily liable, 
and when demand or notice is not necessary for their 
protection it is dispensed with. Commencing suit and 
notice thereof toindorser is sufficient notice and de- 
mand when the note was overdue when transferred, 
and the suit was begun in a reasonable time, and at the 
request of the indorser.” Id. 260. The last two cases 
were decided by the Supreme Court’of South Carolina 
in 1845. Though not expressly they seem impliedly to 
modify the cases of Ecfert v. Des Coudres, 1 Mill. 
Const. 69, and Poole v. Tolleson, 1 McCord, 199, decided 
by the same court in 1817 and 1821, respectively. Es- 
pecially is this so of Poole v. Tolleson, in which the 
majority of the court said immediate notice was re- 
quired as much in case of the indorsement of an over- 
due note as in that of any other, and the minority ex- 
pressed the opinion that notice at any time before 
action brought was sufficient. The point decided in 
Jordan v. Hurst is well stated in the syllabus as fol- 
lows: ‘‘Anindorser of an overdue note is not dis- 
charged by want of notice for three months of the 
subsequent demand and refusal, there being no evi- 
dence that he was injured by such want of notice.” 12 
Penn. St. 269. This case is much criticised, and vir- 
tually overruled, by the same court in Patterson v. 
Todd, 18 Penn. St. 426, to which we have already re- 
ferred, and from which we have made free quotation. 
So the only one of the four adverse cases that has es- 
caped unfavorable criticism is Chadwick v. Jeffers; and 
it may have met the same fate and the fact be un- 
known to us. Certainly it cannot stand against so 
nearly all the other authorities. 

Stothart v. Parker, 1 Overt. 260, decided by this court 
in 1807, is also relied on by complainants’ counsel to 
‘sustain their contention with respect to the matter of 
notice. The report of the case is very brief. The 
plaintiffs, who were the indorsees of an overdue note, 
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made demand of payment without effect, but failed to 
give notice of non-payment to the indorser. The court 
said: “Inrelation to promissory notes, there is the 
same necessity for demand of the drawer and notice 
of non-payment if assigned after being due as before. 
The general rule is that there should be this notice 
within a reasonable time.’”’ 1 Overt. 262. It is the 
“general rule” with which we are now dealing, and 
by that rule, it is said in the last case, “‘a reasonable 
time’’ is allowed in which to give notice. It will be 
observed however that no difference is made between 
therule where the note is indorsed before due and 
where it is indorsed after due. The reasonable time 
meant by the court is alike applicable to both. Many 
of the older authorities state without reference to the 
time of indorsement, whether before or after maturity, 
that notice of dishonor must be given “‘ within a rea- 
sonable time,’’ and that what constitutes such reason- 
able time isa question of fact for the jury in each case. 
But the courts have now fixed this period so definitely 
that it has become a question of law by the weight of 
authority, and cannot so appropriately be now spoken 
of as merely reasonable time. Byles Bills, 285, 286 and 
notes; 1 Pars. Notes & B. 506, 507, 510, 511; Story 
Prom. Notes, § 319; Chit. Bills (11th ed), 323; Tied. 
Com. Paper, § 337; Rand. Com. Paper, § 1251 et seq. 
The modern authorities do not mean, of course, that 
the time allowed shall be so short as to be unreason- 
able, but simply that the period is now so well fixed as 
a matter of law that it can be better defined otherwise 
than by using the rather indefinite phrase of some of 
the cases. Whatever terms may be used, they gener- 
ally mean the same thing, in legal contemplation, or 
nearly so, and refer to indorsements before and after 
maturity without distinction as to the time of notice. 
“Notice of dishonor,” says Randolph in his very 
learned work, ‘* must be sent in all cases within a rea- 
sonable time. The indefiniteness of this phrase has 
however been closely restricted and defined by modern 
decisions. In sending notice of dishonor every party 
through whom it is transmitted is bound to use rea- 
sonable diligence in forwarding it. And the rule re- 
quiring notice of dishonor to be sent in a reasonable 
time applies to notice given to an indorser after ma- 
turity, no greater diligence being required in his case 
than in that of an ordinary indorser or drawer.’’ Rand. 
Com. Paper, § 1251. The language employed by the 
court in Stothart v. Parker, supra, does not authorize 
the distinction counsel would make, or justify the con- 
tention that more time for giving notice is allowable 
where the indorsement was made after the maturity of 
the note than where it was made before maturity. 
Then the irresistible conclusion from the authorities 
is that the rule with respect to the time within which 
notice of non-payment must be given to tbe indorser 
is the same whether the indorsement be made before 
or after the maturity of the note. 
(Omitting minor matters.] 
Decree affirmed. 


siciitetllaiceatiia 
CRIMINAL LAW — ROBBERY — EVIDENCE-- 
FORCE. 


ALABAMA SUPREME COURT, FEB. 12, 1891. 


THOMAS Y. STATE. 

On indictment for robbery, it appeared that defendant met a 
person on the road carrying a gun, whom he stopped and 
engaged in conversation respecting its purchase, and the 
gun was handed to him. Being informed that the gun 
was loaded, he stepped back a few steps, and pointing it 
at the prosecutor said, ‘‘Run, or I will shoot you;” 
whereupon the latter backed off some distance, frightened, 
and the defendant ran off with the gun. Held, that de- 
fendant was not guilty. 











W.L. Martin, Atty.-Gen., for State. 


McCLELLAN, J. The indictment in this case is sub- 
stantially in the form prescribed by the Code for the 
offense of robbery, and is suflicient. Code, p. 276, 
form 76; Chappell v. State, 52 Ala. 359. The evidence 
on the trial was without conflict to the effect that the 
possession of the property, the subject-matter of the 
alleged robbery, was obtained from the prosecutor by 
artifice, and without violence or putting in fear; and 
that after the possession had been thus peaceably ob- 
tained, it was retained, and the property carried away, 
by putting the prosecutor in such fear as prevented 
any effort on his part to regain it. The bill of excep- 
tions sets forth that the prosecutor and his brother, 
aged respectively fifteen and thirteen years, the former 
having a gun, met three men, including the defendant, 
ina road or street in the suburbs of Birmingham. 
“Two of the men passed on, while the defendant 
stopped and engaged in conversation with Robert Yar- 
borough [the prosecutor] in regard to purchasing the 
gun that said Robert Yarborough had in his hand. 
Said Yarborough voluntarily handed the said gun to 
the defendant for examination, in obedience to the re- 
quest of the defendant to be allowed to examine it, 
and the said defendant conversed with said Robert 
Yarborough about five minutes in regard to the gun, 
inquiring how the said gun was operated, and whether 
it was loaded. Being informed that the gun was 
loaded, the defendant then stepped back about ten 
steps, and said to Yarborough, ‘ Run, or I will shoot 
you,’ pointing the gun at him."’ Yarborough did not 
run, but was frightened, and backed off some distance, 
and the defendant then ran away with the gun. The 
jury found the defendant guilty of robbery, and he 
wag adjudged and sentenced accordingly. The rulings 
of the court on charges requested for the defendant 
were to the effect that these facts constituted robbery ; 
and whether they did or not is the main inquiry aris- 
ing on this appeal. 

The authorities are well nigh uniform to the position 
that the violence or putting in fear which is an essen- 
tial element of the crime of robbery must precede or 
be concomitant with the act by which the offender ac- 
quires the possession of the property. The offense is 
against both the person and against property. In so 
far as it is against the person, it consists in personal 
violence or personal intimidation; in so far as it is 
against property, it consists of manucaption animo 
furandi. If there be violence or putting in fear, how- 
ever aggravated, without a taking and asportation of 
property, there may be an assault, or assault and bat- 
tery, or an assault with intent to rob, but no robbery; 
on the other hand, if there be a taking by trick or 
contrivance, aud carrying away with felonious intent, 
but no violence or putting in fear as a means of the 
caption of another’s property, there is a larceny, but 
no robbery. Com. v. James,1 Pick. 375. The three 
essential elements of the offense are felonious intent, 
forse or putting in fear as a means of effectuating the 
intent, and by that means a taking and carrying away 
of the property of another from his person or in his 
presence. In the nature of things, all these elements 
must concur in point of time, else the act done is not 
rounded out to the full measure of the capital felony. 
If force is relied on in proof of the charge, it must be 
the force by which another is deprived of, and the of- 
fender gains, the posseesion. If putting in fear is re- 
lied on, it must be the fear under duress of which the 
possession is parted with. Te taking, as it has been 
expressed, must be the resuit of the force or fear; and 
force or fear which is “ consequence, and not the 
means, of the taking, will not suffice. “The fear of 
physical ill must come before the relinquishment. of 
the property to the thief, and not after; else the of- 
fense is not robbery.’ 2 Bish. Crim. Law, § 1175. “It 
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may also be observed,’’ says Archibald, ‘‘ with respect 
to the taking, that it must not, as it should seem, pre- 
cede the violence or putting in fear; or rather that a 
subsequent violence or putting in fear will not make a 
precedent taking, effected clandestinely, or without 
either violence or putting in fear, amount to robbery.” 
2 Archb. Crim. Pr. & Pl., p. 1289; also 2 Russ. Crimes, 
*109; Rex v. Harman, 1 Hale P. C. 534. “It must ap- 
pear,” says Roscoe, ‘‘that the property was taken 
while the party was under the influence of the fear; 
for if the property be taken first, and the menaces or 
threats indncing the fear be used afterward, it is not 
robbery.”’ Rose. Crim. Ev., p. 924. And Mr. Wharton 
recognizes the same doctrine. 1 Whart. Crim. Law, 
§ 850. The adjudged cases fully support these texts. 
In an early case the facts were that the prisoner de- 
sired the prosecutor to open a gate for him, and while 
he was so doing the prisoner took his purse. The prose- 
cutor, seeing it in the prisoner’s hand, demanded it, 
when the prisoner answered, * Villain, if thou speakest 
of thy purse, [ will pluck thy house over thine ears, 
and drive thee out of the country, as I did John Som- 
ers,”’ and then went away with the purse; and be- 
cause he did not take it with violence, or put the 
prosecutor in fear, it was ruled to be larceny, and no 
robbery, for the words of menace were used after the 
taking of the purse. Rex v. Harman, 1 Hale P. C. 534. 
See also Rex v. Gray, 2 Kast P. C. 708, and Rex v. 
Gnosil, 1 Car. & P. 304, in which it is said by Garrow, 
B.: “To constitute the crime of highway rubbery, the 
force used must be either before or at the time of the 
taking.’ In the case of Shinn v. State, 64 Ind. 13, it ap- 
peared that an accomplice of the defendant snatched 
money from the prosecutor, and handed it to the pris- 
oner, who attempted to make off with it, but was pur- 
sued and overtaken by the prosecutor, when a tussle 
ensued between all three of them for the possession of 
the money. Mere snatching property from another is, 
by all the authorities, not robbery; hence in this case, 
the force had to be predicated of the tuasle, which oc- 
curred after the defendant had acquired the posses- 
sion. It was held that force thus used subsequent to 
the taking, in an effort to retain the wrongful posses- 
sion acquired by snatching, was not such force as is 
essential to the crime of robbery. The court said: 
“The evidence tended to show the fraudulent and 
felonious obtaining of money from the prosecuting 
witness by means of a previously arranged trick or 
contrivance, but did not sustain the charge of robbery 
contained in the indictment;” citing Huber v. 
State, 57 Ind. 341; and to like effect is the case of Han- 
son v. State, 43 Ohiv St. 376. ‘* Robbery,” says the Su- 
preme Court of Arlxansas, ‘‘ is defined to bea felonious 
taking of money or goods from the person of another, 
or in his presence, against his will, by violence or put- 
ting him in fear; and this violence must precede or 
accompany the stealing.’’ Clary v. State, 33 Ark. 561. 
And the same doctrine is held, substantially, in the 
following cases: People v. McGinty, 24 Hun, 62; State 
v. Jenkins, 36 Mo. 372; State v. Deal, 64 N. C. 270; 
State v. John, 5 Jones (N. C.), 163; State v. McCune, 70 
Am. Dee. 176, notes, 178. 

We have discussed this point more at large than we 
should otherwise have done, because we are con- 
strained, in following the very numerous authorities 
that have been cited — there being none outside of this 
State to the contrary, it is believed — supporting, as 
they clearly do, the sound doctrine in this connection, 
to overrule a case decided by this court in 1875, in 
which it was held that one having the actual possession 
of the property of another might yet be guilty of rob- 
bery in respect to it by using violence on the person of 
the owner, not to take possession, but to make off with 
the property. The case referred to is that of James v. 
State, 53 Ala. 380. The facts were that the defendant 
and one Hardy were travelling together on foot. 








Hardy handed certain articles contained in a bag to 
defendant to be carried forhim. They proceeded sume 
distance in this way, when the defendant “ took a step 
backward, and struck witness behind on his neck, 
knocking him down and insensible;’’ and when 
Hardy recovered consciousness the defendant was 
gone, and also the articles which he had been carrying 
for Hardy. Manning, J., deliveriig the opinion, said: 
“Up to the time of the blow, there was no appropria- 
tion of these articles by the defendant, or denial of the 
property of witness in them. They were iu the pres- 
ence, and constructively in the possession, of witness. 
The defendant may have well supposed he could not 
get away with them, they being heavy, without first 
knocking down and disabling their owner; and al. 
though they were in the hands of the defendant, car- 
ried by him at the request of the owner, they were not 
taken from him, he being constructively in possession, 
and they being in his presence as his property, until 
he was stricken by defendant and knocked down. The 
violence was not done after the goods were taken 
away, but they were taken away after, and by means 
of the violence-to the person cf the owner.’’ No au- 
thorities are cited to these propositions; and it is be- 
lieved none can be found in the books. The chief 
fault of the opinion lies in the assumption that the 
crime of robbery may be committed against such con- 
structive possession as a man has through his agent. 
We do not so understand the iaw. The offense is 
against the actual possession in the very nature of 
things. The person offended against must have either 
the manucaption of the property, or it must have at 
least been in his presence, and under his direct physi- 
cal, personal control; and the taking which is an es- 
sential element of the transfer of this manucaption or 
personal control must be by force or through fear from 
the owner into the criminal. How is it possible for 
this to be done when this actual possession is already 
in the offender? Howcan he take from the owner 
that which he already had, and the owner has not? 
An English case will serve to illustrate the point. It 
is very like the James Case in respect to the applica- 
tion of the principle we are considering. ‘A. and B. 
were walking together, B. carrying A.’s bundle, when 
C. and D. came up and assaulted A. B. threw down 
the bundle, and ran to the assistance of A., when C. 
took it up and made off with it. C. and D. were in- 
dicted for robbery, A. being the prosecutor. Held, that 
they could not be convicted of robbery, as the thing 
stolen was not in the personal custody of the prose- 
cutor,” Vaughan, B., observing that ‘‘ the indictment 
was not sustainable, as the bundle was in the posses- 
sion of another person at the time when the assault 
was committed.” Rex v. Fallows, 5 Car. & P. 508. 
This case manifestly proceeded on the ground that the 
force was applied to A. while B. bad actual possession 
of the property, and that no force or putting in fear 
was resorted to to gain possession of the bundle after 
B. had thrown it down. Wedo not doubt that after 
its relinquishment by B., if left in the immediate pres- 
ence of A., the latter had such possession as that to 
take it away by such force or the putting in such fear 
as to prevent or overcome his resistance would have 
been robbery. But nothing of that sort characterizes 
the case at bar or the James Case; and the principle 
involved in Rex v. Fallows is the same as that which 
we are considering. The learned judge who delivered 
the opinion in the James Case, also it seems to us, fell 
into the error of confounding asportation with taking. 
It is quite clear, on the facts of that case, that there 
was no taking in the sense necessary in robbery, but 
only a “‘ taking away ”—that is, a making off with the 
property; and itis equally clear, from the language 
we have quoted, that the violence was used not to ef- 
fect a ‘‘ taking,” not to get physical control of the 
property—that James already had, without resort to 
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either violence or putting in fear — but to enable him 
to escape, and to carry with him property which he 
had not taken from the owner, but which had been 
voluntarily placed in his hands. We cannot follow the 
James Case, but receding from it, we hold in conso- 
nance with the authorities cited, and with what we con- 
ceive to be eminently sound in principle, that violence 
or putting in fear, to constitute the essential factor in 
the crime of robbery, must precede, or be concomitant 
with, the taking of the property from the possession 
of the owner; and that no violence, no excitation of 
fear, resorted to merely for the purpose of keeping a 
possession already acquired, or of escaping after the 
possession has been acquired, will supply the element 
of force which is an ingredient of this offense. Some 
of the rulings of the trial court, doubtless based on 
and induced by the James Case, supra, are erroneous 
under the view we have taken; and the judgment be- 
low will therefore be reversed, and the cause re- 
mauded. 


—_____ 


WILL—CHARITABLE TRUST. 


RHODE ISLAND SUPREME COURT, MARCH 14, 1891. 


KELLY Vv. NICHOLS. 

A testator devised his estate to trustees in trust to keep in re- 
pair the graves of his sister and himself; to keep his clock 
in repair; to keep his house open for the reception of min- 
isters and others of his faith when ‘‘ travelling in the ser- 
vice of truth.’’ Held, that none of these was a charitable 
use. 

In connection with the provisions for keeping the house open 
as a hospice vague intimations that the trustees might in 
their judgment apply the trust moneys to the relief of the 
poor, do not constitute a valid charitable use. 

The will also contained provisions for publishing religious 
books of a defined character, but it was impossible to tell 
what part or how much of the trust funds was to be ex- 
pended on such publication, and what part or how much 
on the prior void trusts. Held, that these trust provisions 
for publication also failed. 


ILL in equity to avoid a trust and for an account. 
On demurrer to the bill. 


Charles E. Gorman and Patrick J. Galvin, for com- 
plainants. 


William Gilpin, Thomas C. Greene and Arnold Green, 
for respondent Nichols, trustee. 


Horatio Rogers, Attorney-General, pro se ipso. 


Stiness, J. Joseph Greene of Jamestown died in 
1840, leaving a will by which he gave [his real and per- 
sonal estate to trustees to be by them held in trust, 
after payment of his debts, funeral expenses and the 
care of two sisters during their lives, for the following 
purposes forever, namely: First, “that the graves”’ 
of his sisters and himself, ‘‘should be from time to 
time kept in good and decent repair;’’ second, that 
the trustees shall ‘distribute and dispose of the net 
rents and profits of my said farm according to such di- 
rections, limitations and instructions as I have here- 
inbefore given, or may hereinafter give, and also ac- 
cording to such as I shall more particularly give unto 
them in an instrument of writing under my hand and 
seal, bearing even date with these presents and which 
shall be forever deemed and taken to be of the same 
force and virtue with this my said last will and testa- 
ment;”’ third, that his clock shall continue to stand 
in the south-east corner of his east front room and be 
kept in repair by his trustees, so long as they may 
deem it proper and practicable; ‘and further my will 
is that inasmuch as my house has been open during my 
lifetime (as well as for generations back in the lifetime 





of my ancestors of the same name), for the reception 
and entertainment of ministers and others travelling 
in the service of truth, so it shall continue to bea place 
for the reception and entertainment of such forever, 
in conformity with the preamble of this my last will 
and testament, and in the discretion of my trustees. 
And my will further is that my west front room cham- 
ber shall be kept in constant readiness to lodge such 
persons as shall cross over or visit the island in the 
course of their labors in the gospel of Christ, and oth- 
ers who are not ministers, but are travelling to meet- 
ings or otherwise in the service of truth, and that the 
said room be kept furnished with two bedsteads, two 
beds, two bolsters and two pair of pillows, and other 
necessary furniture.” 

The instrument in writing referred to in the will, and 
probated as a part of it, is devoted mainly to a partic- 
ular designation of the class of persons entitled under 
the will to distribution of the net rents and profits of 
the farm, closing with these words: ‘‘It is thé support 
of the principles of truth as originally held by the first 
Friends, which is to be constantly kept in view, and 
not of the society in an impure and degenerated state. 
The particular cases in which you shall apply the 
means in your hands to the personal relief of the poor, 
or otherwise in the service of truth, I leave to your 
judgment and to that of your successors; only I would 
have you and them as your means shall increase and 
allow it, to use a part thereof in the reprinting and 
circulating such of the writings of the early Friends as 
are likely to be most useful and otherwise go out of 
print and be lost, as well as of those of more modern 
times, written in defense of the same principles, and 
to set forth the purity and spirituality of the gospel 
dispensation. And I also desire, if it be practicable, 
that you and your successors would from time to time 
place such tenants upon my farm and in my house as 
shall make it an agreeable and comfortable home in the 
best sense to those whose lots may be cast there in the 
course of theirlabors and travels in the service of 
truth.” 

Aun inspection of the will shows that the testator was 
an earnest believer in the doctrines of the early Friends 
and was profoundly attached to the precepts of the so- 
ciety. To his mind they comprehended the sum and 
substance of the truth, and only such as were in sincere 
accord with those doctrines and precepts could be 
looked upon as the genuine successors of the early and 
ancient Friends and “ faithful staudard-bearers and 
testimony-bearers to and for the same divine, eternal 
truth.”” He regarded those whose religious views dif- 
fered from, his standard with keen antipathy and alarm, 
counting them as heretics and apostates. He desired 
to do what he could for the honor and spread of the 
truth and evidently thought this could best be accom- 
plished by promulgating the orthodox faith in meet- 
ings and in books. He therefore pointed out the writ- 
ings of the primitive Friends which should be taken as 
the standard of orthodoxy, and to promote his scheme 
he devoted his property chiefly to the reception and en- 
tertainment of ministers and others travelling in the 
service of truth, according to such standard, and in 
part, if the income should allow it, to the publication 
and distribution of the writings of early Friends. The 
question before us is whether the testamentary gift is 
valid as a gift to charitable uses. 

This question can only be determined by the pur- 
poses for which the gift is made as disclosed in the will. 
The first designated purpose is the care of the graves. 
Among all classes there isa pervading sentiment of 
reverence for the burial places of the dead, which 
springs naturally from the Christian belief in the,resur- 
rection of the body. This sentiment is recognized in 
this State and elsewhere by the creation of corpora- 
tions for maintaining and adorning cemeteries, and by 
statutes which allow town councils to receive and hold 
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general and commendable this sentiment may be, and 
however desirable it may be that the graves of the 
dead be decently and reverently cared for, neverthe- 
less we do not think a bequest of this kind falls within 
the limits of a charitable use. It is not a gift in aid of 
any public object, nor fora purpose which affects the 
public in any way. It benefits no one. Its purpose is 
purely private and personal. It seeks to create a per- 
petuity simply to insure the care of the testator’s own 
burial lot. It does not run to a corporation created 
for this special purpose or authorized by its charter to 
receive such gifts, but to trustees in perpetuity. It is 
now well settled in England that such bequests are 
void. Cases on this subject are fully collected in Tys- 
sen on Charitable Bequests, chapter VII, and also in 
Jones vy. Habersham, 107 U. 8. 174, 185, where Judge 
Gray says: ‘‘In England there has been a difference 
of opinion upon the question whether the maintenance 
and repair of the tomb or monument of the donor isa 
good charitable use. Down to the time of the Ameri- 
can Revolution, as by the civil law, it appears to have 
been held that it was. According to the later English 
cases it is not.” 

We think this latter view is to be regarded as the 
rule in this country. It is expressly so heldin Bates v. 
Bates, 134 Mass. 110; Johnson v. Holifield, 79 Ala. 423; 
Piper v. Moulton, 72 Me. 155; Coit v. Comstock, 51 Conn. 
352; Fite v. Beasley, 12 Lea, 328; Hornberger v. Horn- 
berger, 12 Heisk. 635. See also Giles v. Boston Father- 
less and Widows’ Society, 10 Allen, 355. In the Ameri- 
can and English Encyclopedia of Law, volume 3, title 
Charities, section 8, it is stated: ‘‘ A trust to erect and 
maintain monuments or tombs of the donors or others 
is now generally upheld in this country, though not in 
England.” An examination of the three authorities 
cited in support of this statement shows that it is not 
warranted by the decisions in those cases. In Jones v. 
Habersham, 3 Woods, 443; 107 U. 8S. 174, a bequest to 
keep a burial place in good order was held to be valid, 
because the Code of Georgia enumerates among chari- 
table uses ‘‘the improvement or repair of burying 
grounds or tombstones.” In Dexter v. Gardiner, 7 
Allen, 243, a bequest in trust form, ‘tthe income of 
which is to be appropriated for the benefit of the 
Friends’ meeting,’ was held not to be invalid because 
the purchase and repair of burying grounds is regarded 
by Friends as one of their religious duties, to which 
under their usuages and discipline they apply their 
funds. It was a good bequest to a religious society for 
religious purposes; and the court says: ‘* Where ade- 
nomination of Christians regard the providing and 
oversight of burying grounds as a religious duty, ac- 
companying burials of the dead with religions services, 
as is usual among most sects of Christians here, it is 
difficult to see by what principle this religious duty can 
be distinguished from that of maintaining and repair- 
ing meeting-houses, in respect to the statute.” That 
case therefore stood upon a very different ground 
from a bequest like the one before us. The other au- 
thority cited is Swasey v. American Bible Society, 57 
Me. 523. The court in its opinion indeed says that be- 
quests forthe repair of tombs have been recognized as 
charitable; but very surprisingly it cites as its only au- 
thority for the statement two cases which decided ex- 
actly the opposite. Perry on Trusts, section 706, states 
that such bequests have been held good, but he cites 
only the cases above referred to. We therefore think 
that both English and American authorities are in ac- 
cord in declaring that a bequest of this charactwr is not 
a charitable bequest. 

The second designated duty of the trustees to keep 
the clock in repair requires no consideration. It is 
not claimed that this can be sustained as valid. 

The third and principal object of the trust is that re- 
lating to the entertainment of ministers and others, 








travelling in the service of truth, and the maintenance 
of his house asa hospice for that purpose The tes. 
tator evidently believed it was necessary to proclaim 
the true faith and that orthodox preachers and faith- 
ful believers should be encouraged to keep up their 
visits to the island where he lived, “in the course of 
their labors for the gospel,’’ by the assurance of an 
open house for their welcome and stay. His idea wag 
to promote the teaching of truth by the testimony of 
ministers and others who should attend the meetings 
of Frieuds there or elsewhere. In the abundance 
and minateness of directions for determining who 
should receive the benefit of his bounty he shows such 
a zealous desire for the spread of the truth, as he be- 
lieved it, that one is liable to mistake his fervent 
though vague expectation for the direction and trust 
of the will. The question is not alone what result did 
he hope to subserve but what did he order to be done, 
which determines whether or not he created a chari- 
table trust. The simple thing he orders to be done is 
to keep his house open forever to receive and entertain 
those who may be travelling that way, to or from a 
meeting of orthodox Friends. Leaving out of account 
the objection which is made that the court cannot en- 
force such a trust because it cannot determine who 
would be entitled as true believers, within the mean- 
ing of the will, we do not think this provision is fora 
charitable use. It is not agift to a religious society, 
nor directly to religious objects, but only for hospital- 
ity, which is the exercise of benevolence and liberality 
rather than charity, as that term is used in law. If 
the gift be not to a charitable use the court cannot 
make it such simply because it sees the testator 
hoped its effect would be to accomplish a charitable 
end. The books are full of cases where an indefinite 
charitable design was plain enough, but where the tes. 
tator failed to make agift to a definite charitable use. 
In such cases there can be no application of the doo. 
trine of cy pres. In this case the testator hoped to aid 
the cause of truth after his death as he had done in 
life, and as he says in his will his ancestors had done 
before him, by encouraging true believers to go about 
bearing testimony, in the welcome and comfort they 
would find at his house. Jn re Hewitt, Mayor of Gates 
head, v. Hudspeth, 49 L. T. Rep. (N. 8.) 587, a bequest 
by which the income was to be expended in acts of 
hospitality or charity was held to be void. See also 
Morice v. Bishop of Durham, 9 Ves. Jr. 399; Attor- 
ney-General v. Haberdashers Co., 1 Myl. & K. 421, 428. 
But it is claimed by respoudents that the trust should 
be interpreted as one for the benefit of the poor. We 
should be quite willing to adopt such a constructionif 
we could do so, but we do not see that the language of 
the will allows it. The house is to be kept open forthe 
reception of ministers and others without regard to 
their condition, and subject only to the requirement 
that they shall be travelling in the service of truth. In 
the preamble he says his intent is, ‘* that such part 
of the estate which has been through divine favor be- 
stowed on me, and which is hereinafter described, 
shall, according to the directions, limitations and in- 
structions hereinafter given, be singly, strictly and 
faithfully applied only in the service of the same, and 
as far as may or can be the case to the honor and 
spread thereof, and to the comfort and relief of such 
persons as are and shall be true and practical believers 
in, living witnesses of and faithful standard-bearers 
and testimony-bearers to and for the same divine, 
eternal truth above mentioned forever.” 

It isclaimed that the words “‘ comfort and relief” indi- 
cate a class of believers to whom relief is necessary. If 
this were all perhaps we might. say so, but he expresses 
his intent to minister to the comfort and relief of be- 
lievers, strictly ‘‘ according to the directions, limita 
tions and instructions hereinafter given.’”’ When we 
turn to those instructions, in the declaration of the 
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trust, we find no discrimination in favor of the poor, 
put all who travel in the service of truth are embraced 
within their terms. The only reference to the poor is 
in the instr&ment appended to the will. ‘‘ The partic- 
ular cases in which you shall apply the meaus in your 
hands to the personul relief of the poor, or otherwise in 
the service of truth, I leave to your judgment and to 
that of your successors.’’ While this implies that some 
portion of the funds may be used for-the personal re- 
lief of the poor, it by no means limits or directs the 
application of the funds to such use, and the phrase 
“or otherwise in the service of truth,” places a use for 
the poor at most only as an alternative with the other 
uses which the testator had already pointed out in his 
will. The directions in regard to the entertainment of 
ministers and others are too explicit and the reference 
to the poor too vague to allow the former to be ignored 
oreven to be regarded as a subordinate purpose of the 
will. He even de:i:ed that the farm should be so 
rented as to aid in making it an agreeable home for 
those whose lots might be cast there in the course of 
their labors and travels. Taking this reference to the 
poor in connection with what immediately follows in 
the same sentence, it is doubtful whether it had refer- 
ence to any thing more than a surplus in their hands, a 
part of which they might, if they should see fit, devote 
tothe relief of the poor; for the clause goes on, *‘ Only 
Iwould have you and them as your means shall in- 
crease and allow it to usea part thereof,’”’ etc. Wedo 
not think the testator intended this instruction or 
statement to bé any thing more than incidental to the 
scheme, which he seems to have had clearly in mind, 
leaving such an application of the funds, if there should 
be any, to the judgment of the trustees. Our opinion 
is that the will in the particulars we have thus far con- 
sidered does not create a charitable trust. 

But in the passage already quoted from the appendix 
to the will we find the direction for reprinting and cir- 
culating writings of the early Friends, as well as those 
of modern times, which set forth the purity and spirit- 
uality of the gospel dispensation. A trust for the pub- 
lication of religious books is recognized as a charitable 
trust, of which the case of Thornton v. Howe, 31 Beav. 
4, relating tothe publication of the works of Joanna 
Southcote isa notable example. See also Simpson v. 
Welcome, 72 Me. 496. The references in the will to the 
kind of books the testator had in mind sufficiently es- 
tablish the character of those to be published, and re- 
lieve the provisions of the trust from uncertainty on 
this point. Indeed it is the one thing he labored to 
make clear. Here then we find a valid trust with ref- 
erence to a portion of the income. 

In cases where a part of an estate is given upon an 
invalid and a part upon a valid trust, two rules have 
been laid down and seem now to be established in 
England. 

First. If an ascertainable portion of a fund or an es- 
tate be given on a void trust and the residue on agood 
trust the residue has the benefit of the failure of the 
priortrust. /n re Birkett, 9 Ch. Div. 576; Av re Wil- 
liams, L. R., 5 id. 735; Dawson v. Small, L. R., 18 Eq. 
114; Hunter v. Bullock, L. R., 14 id. 45; Fisk v. At- 
torney-General, L. R., 4id. 521. 

Second. If an unascertainable portion be given upon 
avoid trust and the residue upon a valid trust the 
whole fails. Chapman v. Brown, 6 Ves. Jr. 404; Fow- 
lev. Fowler, 33 Beav. 616; In re Taylor, Martin v. 
Freeman, 68 L. T. Rep. (N. S.) 588; Limbrey v. Gurr, 
6 Madd. 151; Attorney-General v. Hinaman, 2 Jac. & 
W. 270; Cramp v. Playfoot, 4 Kay & J. 479. * 

Without stopping to consider whether the two Eng- 
lish rules can be reconciled upon principle, the latter 
tule is unquestionably sound. It is based upon the 
Teason that the whole gift is void by reason of the un- 
certainty ofits parts. If the whole income could be 
Spent upon the invalid trust there would be no surplus 





for the charity. If the court were to assign a definite 
proportion to the charity it might be more or less than 
the testator intended, and so it would be the court’s 
bequest rather than the testator’s. In the present case 
the cost of the care of the burial lot could be easily as- 
certained, if it were material, and also the cost of keep- 
ing the clock in order, but the portion required for 
hospitality is unascertainable. It depends upon the 
numbers who may apply for it and upon the judgment 
of the trustees. Nor can the amount be determined 
by the provision for reprinting books. That is as in- 
definite as the other. There is no very explicit direc- 
tion to publish books, but assuming it to be so, only a 
part of the income is to be thus used, and that “ as their 
means shall increase and allowit.”” This implies what 
their means will allow after discharging the other 
trusts of the will. But what part shall be so used 
supposing a balance could be ascertained? The will 
does not say. The whole income might be applied to 
hospitality, and where under a will a bequest may be 
applied to other than charitable uses the bequest is in- 
valid. ell v. Mercer, 14 R. I. 412, 442. 

The language of Park, C. J., in Coit v. Comstock, 51 
Conn. 352, 386, is applicable to this case. ‘ The be- 
quests as they are, although some portion of the income 
is to be devoted to a charitable purpose, cannot be 
supported. If it were otherwise it would be in the 
power of an individual to makea perpetuity of prop- 
erty to any extent, by devoting some small portion of 
the undivided income thereof to some charitable pur- 
pose. A little charity in such a case cannot preserve 
the entire bequest.”” : 

We are therefore of opinion that the primary pur- 
poses of the trust are such as cannot be held to be charit- 
able; the trust for the burial lot being purely private 
and personal, and the other only to hold the testator’s 
homestead in perpetuity as an hospitable resort forad- 
hereuts to the school of his religious belief; that the 
reference to the poor is so vague and the trust for the 
reception of all such adherents so explicit as to preclude 
the inference of a general charitable intent and to show 
only a particular intent to maintain the hospitality of 
his house; that these trusts are so controlling in their 
nature, so unascertainable in their scope and so insep- 
erable from the trust to publish religious books that no 
part of the bequest can be enforced as a charity, and 
therefore that the whole is invalid. 





NUISANCES—STABLES—CARPET-CLEAN- 
ING. 


PENNSYLVANIA SUPREME COURT, APRIL 13, 1891. 


CRAVEN V. RODENHAUSEN. 

A carpet-cleaning establishment and stable upon premises in 
athickly-settled neighborhood of private residences are 
nuisances, when it appears that the dust and moths from 
the carpet-cleaner and the stench and noises from the 
stable permeate the neighboring houses, and disturb the 
inmates. 


PPEAL from Court of Common Pleas, Philadelphia 
county. 

The opinion of the master was as follows: 

“At the argument of this case before the master it 
was admitted that all the printing presses, type, etc., 
had been removed from defendants’ premises since the 
commencement of these proceedings. There is not any 
evidence that the laundry business carried on by de- 
fendants is disturbing to plaintiff or the neighborhood. 
The case therefore presented raises these questions: 
(1) Are the defendants maintaining a nuisance on their 
property No. 1443 Franklin street? (a) In carrying on 
the carpet-cleaning business; (6) by using a portion of 
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said premises asastable. (2) Has equity jurisdiction 
to restrain? 
“1. Nuisance is a question of locality and of degree. 
In considering whether any act is a uuisance regard 
must be had not only to the thing done, but to the 
surrounding circumstances. What would be a nuis- 
ance in one neighborhood might not be so in another. 
Sturges v. Bridgman, L. R., 11 Ch. 852; Hurlbut v. Mc- 
Kone, 55 Conn. 31; Dennis v. Eckhardt, 3 Grant Cas. 
3890; McCaffrey’s Appeal, 105 Penn. St. 253; Dallas v. 
Art Club, 44 Leg. Int. 512. Noises, odors or vibration 
that would result from the ordinary and usual use of 
a dwelling in a neighborhood of dwelling-honses are 
not nuisances because they offend the sense of a per- 
son of exquisite tastes, but the unusual disturbing use 
of a house in a neighborhood of dwellings, or ina 
mixed neighborhood, bas frequently been restrained, 
either wholly or partially, according to the circum- 
stances of location and the degree of the disturbance. 
In Wallace v. Auer, 32 Leg. Int. 238; 10 Phila. 356, the 
business of gold-beating set upin a quiet dwelling 
neighborhood was enjoined absolutely. In Harrison 
v. St. Mark’s Church, 3 Week. Notes Cas. 384, an in- 
junction restraining the ringing of church bells at un- 
reasonable hours was issued. In Dennis v. Eckhardt, 
3 Grant Cas. 390, the use ofa tin and sheet-iron shop, 
the noise from which disturbed the complainant and 
his family, was enjoined absolutely. In Burke v. My- 
ers, 10 Week. Notes Cas. 481, a stove-polish factory was 
enjoined from running between 8 Pp. M.and8 a.m. In 
Dillon v. State, 11 Week. Notes Cas. 18, a meat-chop- 
ping establishment was enjoined from running be- 
tween 8P.Mand8a.M. In Briggs v. Vottler, 4 Week. 
Notes Cas. 272, an injunction was issued restraining 
the use of a bowling alley. Noise alone, unaccom- 
panied with smoke, noxious vapors or noisome smells, 
may create a nuisance. Wood Nuis., §511; Broder v. 
Saillard, L. R., 2 Ch. 692. And generally whatever pro- 
duces physical discomfort, rendering houses in the 
neighborhood unfit for residences, or disturbs in au 
unreasonable degree the quiet enjoyment of a home, 
will be a nuisance. Bish. Eq. (3d ed.), § 429, p. 490; 
Eden Inj. 160. What is a nuisance is very largely a 
question of fact, in determining which all the circum- 
stances must be taken into consideration with the 
right of the plaintiff and defendant to the use of their 
property. Sic utere tuo ut alienum non ledas is the 
fundameutal principle on which cases of nuisances are 
decided. A man hasthe right to use his house as he 
pleases, but he must not do it in such a manner as to 
render the houses of his neighbors unfit for the pur- 
poses they were intended for; and he establishes a 
nuisance if he brings an offensive business or manu- 
factory into a neighborhood used and which was sought 
after by the occupants of the houses therein because of 
the quiet and rest which its character afforded. 
Whether the neighborhood is such a one, or the noises, 
smells, etc., are such as to make the neighborhood un- 
“comfortable and tend to change its character, are 
questions of fact, and if they are of the above charac- 
ter, then there is no doubt of the right of one who is 
injured thereby to have the annoyance stopped by in- 
junction, or to bring an action at law for damages. 
“*(a) It being established in this case by the findings 
of fact that the neighborhood of plaintiif’sand defend- 
ants’ properties is made up of = good class vf private 
residences of people ir comfortable circumstan es ; that 
a considerable portion of the dust beaten from the 
carpets while in the process of cleaning is distributed 
throughout the neighborhood, and with some moths 
enters into the houses even when the windows are 
closed, and interferes with the use of the yards of the 
adjoining houses for drying clothes, and that the dust 
is liable to spread disease; that a rumble and clapping 
noise is created by the running of the carpet-cleaning 
machine, which cau be distinctly heard in plaintiff's 





house, and for about a half a square away, and thata 
slight vibration is caused by said machine when in op. 
eration, and that a loud hissing sound is made in 
steaming the carpets, in the opinion of the master it 
seems clear that the carpet-cleaning establishment, ag 
conducted by defendants, interferes seriously with the 
comfort and enjoyment of plaintiff's house and of 
others in the neighborhood. The defendants, while ad- 
mitting that the establishment is not so desirable in 
the neighborhood as a dwelling, contend that they are 
carrying on a lawful business, using the most improved 
machinery, and if there is any damage to the plaintiff 
itis practically a case damnum absque injuria. In sup- 
port of this proposition McCaffrey’s Appeal, 105 Penn. 
St. 253, is cited and relied on. In that case the neigh- 
borhood was one of residences, and the master recom- 
mended a decree enjoining defendant from running 
large cylinder presses during certain hours. The court 
however was not satisfied from the facts that a sub- 
stantial and unjustifiable nuisance to the complainant 
had been established, and refused the injunction. The 
plaintiff with equal force cited and relied on the case 
of Dallas v. Art Club, 44 Leg. Int. 512, as sustaining his 
position ‘ that aman had no right to bring a noisy trade 
or business into a neighborhood exclusively occupied 
by dwelling-houses,and to create there noises which de- 
stroy the peace and comfort of the occupants of those 
houses,’ per Thayer, P. J. The difference between ef- 
fectsin McCaffrey’s Appeal and Dallas v. Art Club seems 
to be this: In the former case the buildings and presses, 
the use of which were complained of, had been set up 
at an enormous expense. In Dallas v. Art Club, the 
house was rented by the defendant, and the amount 
invested trifling, while another locality would serve 
the club’s purpose equally as well, if not as convenient, 
certainly with no loss. It seems to the master that this 
difference in the facts would be a very important cir- 
cumstance in considering the question of nuisance. 
Accepting it as an element to be weighed and consid- 
ered, what damage would the restraining of defend- 
ants’ carpet-cleaning works do them? The plant is 
worth not over $500. The number employed in this 
branch of their business is from two to five men. The 
amount of business done is about one hundred thou- 
sand yards of carpet cleaned in a year. The machinery 
could be removed at a small expense to another place, 
and the building at a cost not very large could be 
adapted for other purposes. As to the broader grounds 
which the defendants take, that they have the right to 
use the place for the carrying on of a lawful business, 
the answer is that the plaintiffs and the neighbors have 
an equal right to the enjoyment aud comfort of their 
property as places of abode (Dallas v. Art Club, supra; 
Broder v. Saillard, L. R., 2 Ch. 692), and that the in- 
jury is caused by the carrying on of a lawful business 
is no excuse. Fish v. Dodge, 4 Den. 311; Wood Nuis, 
§ 619. The defendants also urge that the plaintiff hav- 
ing built the front portion of his house, where the vi- 
bration and noise is most felt and heard, after they had 
erected their building and commenced operating the 
carpet-cleaning machinery, he knew what the annoy- 
ance would be, and itis too late for him now to com- 
plain, and he should have moved before they expended 
their money. ‘Tbe answer to this, it seems to the ma® 
ter, is that the plaintiff had the right to the use of his 
property, and the defendants could not, by setting up 
a machine which would prove a nuisance to plaintiffs 
improvements, stop him from making them. In Slur 
ges v. Bridgman, L. R., 11 Ch. 853, a confectioner had 
ior more*than twenty years used a pestle and mortar 
in his back premises, which abutted on the garden of 8 
physician, and the noise and vibration were not felt a8 
a nuisance, and were not complained of. Afterward 
the physician erected a consulting-room at the end of 
his garden, and then the noise and vibration became & 
nuisance tohim. It was held that one who mail 
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an annoyance in a neighborhood of dwelling-houses 
cannot defend upon the ground that the complainant’s 
rightful alteration of his own property, or of its use, 
has made that a nuisance which before was not one, 
and had existed for many years, and an injunction was 
granted. See also opinion of Judge Thayer in Smith v. 
Phillips, 8 Phila. 11, where he says: ‘Although the 
business in which a man is engaged be never so lawful, 
yet if it occasion injury or loss to his neighbor he shall 
answer for it. .Nor is he relieved from responsibility 
by the consideration that he came first to the locality.’ 


. Hurlbut v. McKone (Conn.), 10 Atl. Rep. 164. The law 


must therefore be regarded as settled that when the 
prosecution of a business of itself lawful, in the neigh- 
borhood of a dwelling-house, renders the enjoyment 
of it materially uncomfortable by smoke, dust, noise or 
offensive odors produced by such business, although 
not in any degree injurious to health, the carrying on 
of such a business there isa nuisance. Ross v. Butler, 
19 N. J. Eq. 294. 1t follows therefore that the carpet- 
cleaning business as conducted by defendants at 1443 
Franklin street isa nuisance, injuring the plaintiff, his 
family and his property and the neighborhood. 

(bo) The stable. A stable, in order to become a nuis- 
ance, must be either so built, kept or used as to de- 
stroy the comfort of persons occupying adjoining 
premises and impair their value as places of habitation. 
A man has a right to turn his stable intoa dwelling- 
house, or his dwelling-house into a stable, but if he 
does so he must so build and use it as not to let it in- 
terfere with the use of the neighbor’s dwelling-house. 
In Ball v. Ray, L. R., 8 Ch. 471, the stable complained 
of had originally been a dwelling-house next door to 
complainant, and Mellish, L. J., said: ‘The test is 
whether the stables are unluckily so situated as that 
the noise froém the horses, not being uncommon horses 
in any way, materially disturbs the comforts of the 
plaintiff's dwelling-house, and prevents the people 
from sleeping at night;’ and Selborne, L. C., said: 
‘If the houses adjoining each other are so built that 
from the commencement of their existence it is mani- 
fest that each adjoining inhabitant was intended to 
enjoy his own property for the ordinary purposes for 
which it and all the different parts of it were con- 
structed, then so long as the house is so used there is 
nothing that can be regarded in law as a nuisance 
which the other party had aright to prevent. On the 
other hand, if either party turns his house or any por- 
tion of it to unusual purposes, in such a manner as to 
produce a substantial injury to his neighbor, that is 
not, according to principle or authority, a reasonable 
use of his own property, and his neighbor showing sub- 
stantial injury is entitled to protection. I do not re- 
gard it as a reasonable or as a usual manner of using 
the front portion of a dwelling in such a street as Green 
street that it should be turned into a stable for horses, 
and if it is so used, then the proprietor is bound to 
take care that it is so used as not to bea substantial 
annoyance detrimental to the comfort and to the value 
of the neighbor’s property.’ See also Broder v. Saill- 
ard, L. R., 2 Ch. 692, in which Sir George Jessel, mas- 
ter of the rolls, said: ‘If a stable is built as this stable 
is, not as stables usually are, at some distance from 
the dwelling-houses, but next to the wall of the plain- 
tiff's dwelling-house, in such a position that the noise 
would actually prevent the neighbors’ sleeping, and 
would frighten them out of their sleep, and would pre- 
vent their ordinary and comfortable enjoyment of 
their dwelling-house, all 1 can say is that it is not a 
proper place to keep horses in, although the horses may 
be ordinarily quiet.’ The stable of defendants, the 
master has found, is properly constructed and is kept 
in as clean a manner as stables used in connection with 
business are kept; that the smells from the manure, 
ete., are quite perceptible in the house of plaintiff on 
the north and in the house on the south, and that the 





usual noises made in a stable can be heard in the rear 
portion of the houses adjoining it. These inconveni- 
ences or annoyances are therefore those which any sta- 
ble is likely to occasion, and the only question for con- 
sideration is the location of this one. The portion of 
defendant’s premises used asa stable is what was for- 
merly the first floor of the cottage house, the position 
of it relative tothe house on the south is immediately 
next to the dining-room, from{which it is separated by 
a party-wall. The distance of the stable windows from 
the plaintiff's dining-room windows is six feet, and the 
smells arising from the stable permeate the house on 
both sides. It is needless for the master to discuss the 
question whether this is injurious to the adjoining 
dwelling-houses. Independent of any questions of law, 
it seems clear that it is, and asthe authorities above 
cited, in the opinion of the master, voice the law as it 
is generally understood, it follows that the defendants 
are maintaining a nuisance in using a portion of said 
premises as a stable in the manner they now are. 
While there was no evidence before the master to 
show that it was improperly constructed or kept, the 
result, whatever the cause, shows that in its present 
condition it is prejudicial to the enjoyment of plain- 
tiff's premises and of those on the south. 

“2. Has equity jurisdiction to restrain? The de- 
fendants contend that the plaintiff has an adequate 
remedy at law for damages, and that ‘the maximum 
damage to plaintiff's house is the minimum amount of 
dust which finds its way into their windows on the 
southernmost side of Rodenhausen’s house.” When 
the action is to accrue to the plaintiff is not suggested. 
As it is a constant recurring grievance, it would neces- 
sitate interminable legislation and a multiplicity of 
suits, to prevent which equity assumes jurisdiction, 
and enjoins. Adains Kg. 211; Bish. Eq. (3d ed.) 489; 
Carlisle v. Cooper, 21. N. J. Eq. 576. The defendants 
further contend that the plaintiff is obliged to establish 
the fact of a nuisance at law before he can ask a chan- 
cellor to enjoin. In Bish. Eq.(3d ed.), p. 489, it is stated 
that ‘the modern doctrine may be stated in general 
terms to be that equity has concurrent jurisdiction 
with courts of law in all cases of ‘private nuisance, the 
interference of chancery in any particular being jus- 
tified on the ground of restraining irreparable mis- 
chief, or suppressing interminable litigation, or of pre- 
venting multiplicity of suits. If the complainant’s 
title is doubtful, the ordinary rule is not to interfere 
until his title has been established at law.’ The power 
of the courts of Pennsylvania to entertain bills for re- 
straint or abatement of nuisances, where they affect 
private rights, is undoubted. The power is limited to 
those cases where an action at law would not furnish 
an adequate remedy (Pennsylvania Lead Co.’s Appeal, 
96 Penn. St. 116; Haugh’s Appeal, 102 id. 42), and the 
right is clear and the facts upon which it rests uncon- 
tested. Mowday v. Moore (Penn.), 19 Atl. Rep. 626. 
There can be no doubt of the right of the plaintiff to 
the comfortable enjoyment of his dwelling-house. The 
vuthorities on this point are numerous, and some are 
cited in the first part of this opinion. The conceded 
facts in this case are that the defendants have set upa 
carpet-cleaning establishment in a residence neighbor- 
hood, separated from plaintiff's property by but a 
party-wall, and that they have altered the rear of the 
premises for and use it as a stable. The answer admits 
that ‘It is possible that some dust may go through the 
windows,’ and the testimony of all the witnesses shows 
that dust escapes from the premises of defendants 
when they are cleaning carpets, the witnesses differing 
only as to the amount. The answer admits that ‘ there 
is some vibration caused by the machine, but that it 
cannot be felt fifty feet away on the same floor.’ The 
evidence corroborates this. The witnesses differ 
alone as to the degree. The uncontradicted evidence 
is that the stable is next to the dining-room and 
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kitchen of the house immediately south of defend- 
ants’, from which it is separated by a party-wall, and 
the windows of the stable are six feet from the plainu- 
tiff's dining-room and kitchen windows. That the sta- 
ble is kept as a business stable for defendants’ use. 
From these facts the question is simply: Are the car- 
pet-cleaning business and the stable, oreither of them, 
as carried on by Craven Bros. in their building, situ- 
ated in a neighborhood made of a good class of private 
residence of people in comfortable circumstances, nuis- 
ances? Upon the facts found by the master, under 
what he believes to be the law applicable thereto, he 
is of the opinion, that under the circumstances of the 
case, they are nuisances, and as far as it relates to the 
carpet-cleaning business and the stable the plaintiff is 
entitled to the relief prayed for in the bill, and he sub- 
mits to your honorable court a form of decree to that 
effect.”’ 


George B. Carr, for appellants. 
William Gorman, for appellee. 


PerCuriaM. The evidence fully justified the find- 
ing of the master that defendants’ stable and carpet- 
cleaning establishment were nuisances. While such 
establishments are not necessarily nuisances, or nuis- 
ances per se, they may become so by reason of their lo- 
cation and the manner in which the business is con- 
ducted. It is necessary to have carpets cleaned, und 
this involves a place where such work may be done, 
but care should be exercised to locate such establish- 
ments where they will cause the least annoyance to 
others. In this case the defendants selected a ne‘gh- 
borhood devoted to private residences, and immedi- 
ately adjoining the complainant’s house. The natural 
result followed, and his house was rendered ancom- 
fortable by the dust and moths from the carpets in the 
process of cleaning. This was not an imaginary griev- 
ance; it was a reality, a nuisance of a very serious 
character. Nor was the stable less so by reason of its 
location. The appellants might have avoided this dif- 
ficulty by selecting a different neighborhood for their 
operations. 

The decree is affirmed, and the appeal dismissed, at 
the costs of the appellants. 


—_——_>—_—_—— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


APPEAL—HARMLESS ERROR--CITY TREASURER —IN3 
TEREST ON DEPOSITS.—(1) The admission of improper 
evidence is no ground forreversing a judgment, where 
the point which such evidence tends to prove is con- 
clusively established by otherand competent evidence. 
(2) A city treasurer, who is bound to deposit the pub- 
lic money in some bank, may contract with the bank 
that it shall pay interest on the deposit for the benefit 
of the city. May 5, 1891. Mayor, etc., v. National 
Broadway Bunk. Opinion per Curiam. Judgment 
affirmed. 


CERTIORARI—TIME OF TAKING — HIGHWAYS — AP- 
PEAL.— Under the Code of Civil Procedure of New 
York, section 2125, which provides that a writ of cer- 
tiorart to review a determination must be granted 
within four months after the determination becomes 
binding upon the relator, an order laying out a high- 
way cannot be reviewed by certiorari more than four 
months after the order is made, even though an ap- 
peal from such an order is pending during ‘such four 
months, since an appeal and a writ of certiorari might, 
in such a case, be sued out at the time. May 5, 1891. 
People, ex rel. Cook, v. Hildreth. Opinion by Andrews, 
J. Affirming 5 N. Y. Supp. 308. 





CosTs—-APPEAL —REMITTITUR.— Where the Court of 
Appeals reverses a judgment ‘‘ with costs to abide the 
eveut,”’ the costs referred to include all the custs in- 
curred in either court up to that time, whether the ac- 
tion is a legal or an equitable one. Under section 3238 
of the Code, this court had the power, upon the re- 
versal of the judgment and granting a new trial, in its 
discretion, to provide that the costs should abide the 
event, orto award them absolutely to either party. 
Our judgment was that they should abide the event, 
and that formula always means, in such a case, all the 
costs of the action, up to and including the decision 


of this court; and we have never held otherwise. In’ 


Sisters of Charity v. Kelly, 68 N. Y. 628, we held that 
when costs are given by the judgment of this court, it 
means costs in this court to the successful party as 
against the unsuccessful party. There the costs in ques- 
tion were those awarded upon an affirmance by this 
court, and we held that costs in that case simply 
meant costs to the successful party as against the un- 
successful party. In First National Bank v. Fourth 
National Bank, 84 N. Y. 469, we held that where an 
order is made by this court on appeal from a judgment 
reversing the judgment ‘“‘with costs to abide the 
event,’’ and without other limitation, the respondent, 
if finally successful in the action, is entitled to tax the 
costs of the appeal. There the defendant obtained in 
this court a reversal of the plaintiff's judgment, with 
costs to abide the event, and upon the new trial the 
plaintiff was again successful, and the question was 
whether he was entitled to tax the costs of the appeal 
to this court; and we held he was. Judge Andrews, 
writing the opinion, said: ‘* We have often limited 
the recovery of costs on appeal to one of the parties, 
but where the order reversing a judgment and grant- 
ing a new trial is made with costs to abide the event, 
without other limitation, we understand that the party 
finally succeeding in the action is entitled to tax 
them; ’’ and the judgg then had in mind the costs of 
the action, although the only question before him was 
whether the party who was unsuccessful upon the ap- 
peal to this court, but who was finally successful in 
the action, was entitled to costs of the appeal to this 
court. In re Public School, 86 N. Y. 396, there was a 
special proceeding to vacate an assessment for a local 
improvement in the city of New York, and we having 
reversed the order of the General Term, and affirmed 
the order of the Special Term, ‘“‘ with costs,”’ and the 
successful party thereupon claiming to tax full costs 
of appeal to the General Term, it was held that our or- 
der carried only the costs of this court, and that we 
had not attempted to interfere with the costs in the 
court below. In re Water Commissioners of Amster- 
dam, 104 N. Y. 677, we held that the words “ with 
costs,” in an order of affirmance or reversal, in this 
court, in a case where the allowance of costs is discre- 
tionary, meant costs in this court only. There this 
court reversed an order of the General Term, confirm- 
ing a report and award of commissioners, and set aside 
the report, ‘‘ with costs,’’ and directed a rehearing be- 
fore new commissioners; and we held that that form- 
ula “‘ with costs,” where we made the final order in 
reference to them, without more, meant only the costs 
of appeal to this court. But where we reverse the 
judgment of the court below, and grant a new trial, in 
either an equitable or legal action “ with costs to abide 
the event,”’ all the costs of the action up to that time 
are intended. It is therefore wholly unnecessary to 
amend our remittitur, and the motion is denied, with- 
out costs to either party. All concur. May 5, 1891. 
Franey v. Smith. Opinion per Curiam. 


CRIMINAL LAW—MURDER—EVIDENCE—ADMISSIONS 
—acczssory.—(1) Admissions of one of two persous 
jointiy indicted for murder, made either before any 
conspiracy had been formed between them or after the 
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killing, are not admissible against his co-defendant. 
(2) Where two persons jointly indicted for murder are 
tried separately, the record of the acquittal of one is 
not admissible in evidence at the trial of the other, 
even though the evidence tends to show that he was 
an accessory before the fact, since under the Penal 
Code of New York, section 29, the distinction between 
principal and accessory in such cases has disappeared. 
May 5, 1891. People v. Kief. Opinion by Gray, J. 
Affirming 11 N. Y. Supp. 926. 


PARTITION—PLEADING—COMPLAINT.— Where a peti- 
tion for partition, which avers that the land cannot be 
divided, states a good cause of action as against a de- 
fendant who is plaintiff's co-tenant, and alleges that 
another defendant claims some interest in the land, 
the exact nature of which is unknown to the plaintiff, 
the petition shows a good cause of action in partition 
against the latter defendant. (2) The fact that such peti- 
tion charges that such defendant’s claim is a cloud on 
the title, and prays that he may be adjudged to have no 
interest in the land, does not constitute a misjoinder of 
causes of action, since such allegation is not sufficient 
for the maintenance of a suit to quiet title, and a 
prayer for relief, which cannot be granted, does not 
vitiate a complaint. May 5, 1891. Townshend v. Bo- 
gert. Opinion by Finch, J. Judgment reversed. 


RAILROAD COMPANIES—KILLING STOCK—FENCING 
TRACK.— Under the Laws of New York of 1854, chap- 
ter 282, section 8, making it the absolute duty ofa rail- 
road company to fence its track, except where such 
fence is unnecessary to prevent stock from going on 
the track from the adjoining land, it is no defense to 
an action for killing stock, where the road was not 
fenced, that the stock strayed upon the track across 
the unfenced track of another railroad company, and 
that the two tracks were so close together that a fence 
could not be erected between them without endanger- 
ing human life. The defendant relies upon two grounds 
for the reversal of the judgment: First, that the cat- 
tle did not get on to the defendant’s tracks from lands 
“adjoining the same,”’ within the meaning of the stat- 
ute; and second, that the court erred in rejecting evi- 
dence that fences on the sides of the defendant’s road 
would, by reason of the narrow space between its 
tracks and those of the adjacent roads, constitute a 
dangerous obstruction, and imperil the lives of passen- 
gers, and of operatives employed about the cars and 
upon the tracks. The first point was adjudicated 
against the defendant’s contention in the case of 
Shepard v. Railway Co., 35 N. Y. 641. In that case 
cattle had strayed from lands adjoining the track of 
the New York Central railroad, upon and over the 
track of that road, and thence upon the track of the 
Erie road, immediately adjoining, and were there 
killed. Neither company had fenced its road. It was 
claimed that the primary duty to fence was upon the 
road whose tracks were next to the land from which 
the cattle strayed, and that the lands of the New York 
Central railroad, from which the cattle came onto the 
defendant’s road, being railroad lands, were not “ ad- 
joining lands’’ to those of the defendant, within the 
statute of 1854. The court overruled the contention, 
and while conceding that the purpose of the statute 
would have been attained if the New York Central 
company had complied on its part with the law, never- 
theless held that the defendant was not thereby ex- 
cused, and not having fenced its road, was not liable 
for the value of the cattle. The multiplication of rail- 
roads, and the difficulty, especially in large cities, of 
securing suitable and convenient approaches and out- 
lets, makes it eften desirable, and in some cases neces- 
sary, that different converging roads should be con- 
structed for a distance on substantially parallel routes, 
adjacent to each other. If this condition of things had 





been in the mind of the Legislature when the legisla- 
tion in question was enacted, it is not improbable that 
the obligation to build fences in such cases would have 
been imposed exclusively upon the road occupying the 
exterior part of the territory upon which the several 
roads were constructed, or have imposed a joint obli- 
gation to fence on all the roads. This would appar- 
ently have satisfied the purpose of the statute. But 
the statute imposes a several obligation upon every 
company to fence its road, with the qualification that 
the duty to fence does not arise where no fence is 
necessary to prevent cattle from reaching the track. 
If there is a natural or artificial barrier which bars the 
way, then as there is no necessity for one, no fence is 
required. But the statute does not permit the com- 
pany to exercise a discretion depending upon the im- 
probability of cattle going upon the track where there 
is no barrier, naturalor artificial, to prevent them, and 
under such circumstances it cannot be left to a jury 
to find whether the omission to fence was reasonably 
prudent or not. The case of Dolan v. Railroad Co., 
120 N. Y. 571, proceeds upon special circumstances, 
and is not in conflict with the views herein expressed. 
May 5, 1891. Kelver v. Railroad Co. Opiuion by An- 
drews, J. Judgment affirmed. 


—\—_e—____——_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONSPIRACY—TO DEFRAUD—EVIDENCE.—In an ac- 
tion for conspiracy to defraud, it appeared that de- 
fendant A. purchased plaintiff's stock of groceries, 
giving in payment his notes at thirty and sixty days, 
with defendant L. thereon as indorser. A. hurried the 
sale through, and sold the stock at auction in about a 
week. The notes were not paid, and both A. and L. 
proved financially irresponsible. Plaintiff claimed that 
defendant H. told him L. was responsible. Held, that 
the court should have submitted the case to the jury. 
Penn. Sup. Ct., May 18, 1891. Percival v. Harres. 
Opinion by Mitchell, J. 


LIBEL — PRIVILEGED COMMUNICATIONS — INSTRUC- 
TIONS.— Plaintiff had been arrested on complaint ofa 
father for the seduction of his daughter, and a third 
person, on behalf of the father, made inquiries of de- 
fendant as to plaintiff's character, whereupon he wrote 
the letter alleged to be libellous. Held, that if defend- 
ant wrote it in good faith, and without malice, it was 
a privileged communication. In Noonan v. Orton, 32 
Wis. 112, Dixon, C. J., approvingly quotes the language 
of Shaw, C. J., as follows: ‘‘ Where words imputing 
misconduct to another are spoken by one haviuga 
duty to perform, and the words are spoken in good 
faith, and in the belief that it comes within the dis- 
charge of that duty, or where they are spoken in good 
faith to those who have an interest in the communica- 
tion, and aright to know and act upon the facts stated, 
no presumption of malice arises from the speaking of 
the words, and therefore no action can be maintained 
in such cases without proof of express malice.’’ Brad- 
ley v. Heath, 12 Pick. 164. These cases were cited ap- 
provingly in Railway Co. v. Richmond, 73 Tex. 575. 
This alternative statement only makes it necessary 
that there be an interest or duty on the part of the 
person making the communication, or on the part of 
the person to whom it is made, in order that it be con- 
ditionally privileged. There are certainly many cases 
holding that such communication may be condition- 
ally privileged if made to one having an interest in and 
a right to know and act upon the facts therein stated. 
Weatherston v. Hawkins, 1 T. R. 110; Toogood v. Spy- 
ring, 1 Cromp., M. & R. 181; Kine v. Sewell, 3 Mees. & 
W. 297; Robshaw v. Smith, 38 L. T. (N. 8.) 423; Wal- 
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ler v. Lock, 45 id. 242; Thompson v. Dashwood, L. R., 
11 Q. B. Div. 48; Atwill v. Mackintosh, 120 Mass. 177; 
Sunderlin v. Bradstreet, 46 N. Y. 191; Bacon v. Rail- 
road Co., 66 Mich. 166. Thus in Robshaw v. Smith, 
supra, it was said by Grove, J., speaking for the court: 
“The defendant did not act asa volunteer, but was 
applied to for information. When applied to he did 
give such information as he possessed. He might have 
refused to give that information. He had no legal duty 
cast upon him to give any opinion. But he was enti- 
tled to give his opinion when asked, and a fortiori as 
it seems to me, to show any letters he had received 
bearingjon the subject. * * * Every one owes it as 
a duty to his fellow-men to state what he knows about 
a person when inquiry is made; otherwise no one 
would be able to discern honest men from dishonest 
men. It is highly desirable therefore that a privilege 
of this sort should be maintained.”’ Lindley, J., was 
of the same opinion, and said: ‘‘I think it would be a 
lamentable state of the law if, when a person asks an- 
other for information, that other could not give such 
information as he possessed without exposing himself 
tothe risk of an action.’’ Upon areview of the au- 
thorities, that case and these exceptions were fully 
sanctioned by Jessel, M. R., in Waller v. Lock, supra, 
who went still further and said: “If the answer is 
given in the discharge ofa moral and social duty, or if 
the person who gives it believes it to be so, that is 
enough. It need not even be an answer to an inquiry, 
but the communication may be avoluntary one. The 
law is concisely stated by Lord Blackburn * * * 
thus: ‘ Where a person is so situated that it becomes 
right in the interests of society that he should tell toa 
third person facts, then, if he bona fide and without 
malice does tell them, it is a privileged communica- 
tion.’ It appears to me that if you ask a question of a 
person whom you believe to have the means of knowl- 
edge about the character of another person with whom 
you wish to have any dealings whatever, and he ans- 
wers bona fide, that is a privileged communication. I 
might illustrate this by the instances of inquiries be- 
ing made of a friend or a neighbor about a tradesman, 
a doctor or a solicitor. Society could not go on with- 
out such inquiries. The whole doctrine of privilege 
must rest upon the interest and the necessities of so- 
ciety. If every one was open to an action of libel or 
slander for the answers he might make to such in- 
quiries, it would be very injurious tothe interests of 
society.’’ The eminence of that late learned master 
of the rolls, who thus expressed the opinion of the 
court, and the confusion among some of the adjudica- 
tions, seem to justify the lengthy quotation made. In 
view of these jauthorities, and others which might be 
cited, it seems to us that the father of the girl who 
made the complaint upon which the plaintiff had been 
arrested, had an interest in the communication sent 
by the defendant, and had the right to know and act 
upon the facts therein stated; and hence had the let- 
ter been written by the defendant iu answer to in- 
quiries made by the father personally, it would have 
been conditionally privileged. The mere fact that the 
letter was written by the defendant in answer to in- 
quiries made by another forand in behalf of the father 
does not take away the privileged character of the 
commuication. This is manifest from some of the au- 
thorities cited. We must hold that there was no error 
in submitting the case to the jury on the theory that 
the communication was conditionally privileged. Wis. 
Sup. Ct., March 17, 1891. Rude v. Nass. Opinion by 
Cassoday, J. 


MUNICIPAL CORPORATIONS—CONSTITUTIONAL LAW 
—NATURAL GAS WORKS.—The supplying of municipal 
corporations and their citizens with natural gas isa 
public use or purpose, for which the taxing power may 





be constitutionally exercised. In holding that there 





can be no lawful tax which is not imposed for a public 
purpose, the line of demarkation is by no means clear 
and distinct and well defined between what is for pub- 
lic and what for private purposes. 1t would be exceed. 
ingly difficult to lay down any general principle, or 
coustruct any formula, by which each case as it arises 
may be assigned to the one or the other side of the line, 
There are however certain objects, the promotion of 
which, by reason of their being treated as of general 
necessity, has been decided to be a public use or pur- 
pose. Thus it is now the well-settled doctrine through- 
out the several States that the business of public high- 
ways, turnpikes, bridges, canals and other public 
means for travel and forthe transportation of goods 
are a public use within the Constitution. The objects 
and business of aqueduct and water- works companies 
for the supply of cities and their inhabitants with 
water are a public use. Reddall v. Bryan, 14 Md. 444; 
Burden v. Stein, 27 Ala. 104; Lumbard vy. Stearns, 4 
Cush. 60; Mayor, etc., v. Bailey, 2 Den. 433, 452, per 
Gardiner, P. The sewerage of a city is also held to be 
a public use. Hildreth v. Lowell, 11 Gray, 345. Land 
taken in a city for public parks and squares, by author- 
ity of law, whether advantageous to the public for rec- 
reation, health or business, is deemed to be taken for 
a public use. In re Commissioners of Central Park, 68 
Barb. 282. And in Gas-Light Co. v. Richardson, id. 
437, the corporation undertook to conduct the natural 
gas flowing from a gas spring or well to the city of 
Rochester, a distance of about thirty miles The case 
itis true involved the right of eminent domain, and 
not taxation, but in a proceeding to acquire the right 
of way for its mains through the lands of private own- 
ers, and to appoint commissioners of appraisal, it was 
held that the purposes, object and business of the cor- 
poration were a public use within the meaning of the 
Constitution. In the present coutroversy the object 
proposed is to supply the city and the citizens of T'o- 
ledo with natural gas “for public and private use and 
consumption.”” The terms employed to define the ob- 
ject are comprehensive. Whether for fuel or as an il- 
luminant, the design is to furnish gas for all public 
buildings, and for the private consumption of the com- 
munity at large. The expense of the undertaking is 
not to be incurred in behalf of «favored class of citi- 
zens, or to foster certain branches of industry, but for 
the benefit of all the inbabitants of the oity. If natural 
gas is thereby made cheap, or cheaper than before, to 
consumers, such an advantage will inure to any and all 
who may avail themselves of the privilege of using it. 
Nor does their use of it necessarily imply taxation for 
the payment of the principal and interest of the bonds 
issued by the municipality, as the income derived from 
the consumption of natural gas might prove fully ade- 
quate to such payment. Water, light and heat ure ob- 
jects of prime necessity. Their use is general and uni- 
versal. It is now well settled that the Legislature, in 
the exercise of its constitutional power, may authorize 
cities to appropriate real estate for water-works, and 
levy and assess upon the general tax-list an assessment 
on all taxable real and personal property in the corpo- 
ration for the payment of the cost and repair of such 
water-works; and for the purpose of paying the ex- 
penses of conducting and managing the works a water 
rent may be assessed upon all tenements and premises 
supplied with water. And yet, in cities and towns 
where there are public water-works, there are often 
large numbers of the inhabitants who do not connect 
their dwellings or business establishments with the 
water pipes laid in the streets, and who rely for their 
supply of water upon the ordinary methods and 
sources. They are taxed nevertheless for the construc- 
tion of works of which they may have no immediate 
need to avail themselves; but such works meet the 
wants of the rest of the community, and as a protec- 
tion from fire, as a means for the preservation of health 
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to supply an article uf convenience,and necessity to the 
great body of the citizens, for domestic uses, for oper- 
ating manufacturing establishments, for heating 
houses, for generating steam in all its varied applica- 
tions, municipalities incur debtsand levy taxes for 
constructing and maintaining expensive water-works. 
The benefits and conveniences offered may not be em- 
braced by all, but they are notwithstanding designed 
for the general advantage, and subserve what is recog 
nized as a public purpose. The city in its corporate ca- 
pacity does that for the citizen which he could never 
accomplish by his individual effort, and leaves it to his 
option to accept or dispense with the privilege offered. 
What we have said in reference to water-works is for 
the most part applicable to the erecting aud maintain- 
ing of natural or artificial gas-works. In State v. City 
of Hamilton, 47 Ohio St. 52, the city issued its bonds 
for the purpose of erecting artificial gas- works and fur- 
nishing the public lighting for the city. The establish- 
ment of natural gas-works by municipal corporations, 
with the imposition of taxes to pay the cost thereof, 
may be a new objectof municipal policy; but in de- 
ciding whether in a given case the object for which 
taxes are assessed is a public or private purpose we can- 
not leave out of view the progress of society, the 
change of manners and customs, and the development 
and growth of new wants, natural and artificial, which 
may from time to time call for a new exercise of legis- 
lative power; and in deciding whether such taxes shall 
be levied for the new purposes that have arisen we 
should not, we think, be bound by an inexorable rule 
that would embrace only those objects for which taxes 
have been customarily and by long course of legislation 
levied. Ohio Sup. Ct., Feb. 24, 1891. State, ex rel. At- 
torney-Generul, v. City of Toledo. Opinion by Dick- 
man, J. 


NEGOTIABLE INSTRUMENTS—NOTICE OF PROTEST— 
JOINT DEFENDANTS.—The certificate of protest of a 
note payable in New York, by a notary there, is no 
evidence of dishonor, in a suit on it in Virginia, since 
there is no statute in Virginia making such protest 
evidence. By the law-merchant, which is a part of the 
common law, protest of a dishonored foreign bill of 
exchange is ordinarily indispensable, and the notary’s 
certificate of protest proves itself; that is, it is prima 
facie evidence of presentment and non-acceptance or 
non-payment. But the ruje does not extend to prom- 
issory notes and inland bills. As to these the protest 
is not regarded as an official act, and accordingly, in 
the absence of statute, is not receivable as evidence of 
demand. 2 Dan. Neg. Inst., § 928; Young v. Bryan, 6 
Wheat. 147; Bank v. Hyde, id. 572; Nicholls v. Webb, 
8 id. 326; Dunn v. Adams,1 Ala. 527; Story Prom. 
Notes, § 297. And where a State statute makes the 
certificate of protest, when executed by a notary of 
that State, evidence of dishonor in such cases, it does 
not authorize the notary to act beyond its territorial 
limits, or accord the same effect to his act when be- 
yond them. 2 Dan. Neg. Inst., § 959; 96 Am. Dec. 608, 
note to Tate v. Sullivan. Parsons states the common- 
law rule as follows: ‘In the case of foreign bills pro- 
tested ina country other than that in which the suit 
is brought,”’ he says, ‘‘full faith and credit are given 
tothe instrument of protest; and the original ora 
duly-certified copy are admissible in evidence of the 
acts therein stated, so far as those acts are within the 
scope of a notary’s official duty. In the case of inland 
bills, and even foreign bills which are protested in the 
country where suit is brought, the protest is not ad- 
missible in evidence unless the notary hus deceased 
since the protest was made.” 1 Pars. Notes & B., p. 635. 
The whole subject however as he goes on to say, is 
very generally regulated in this country by statute, and 
so itis in Virginia. The question therefore as to the 
effect of the certificate of the New York notary, which 





was the only evidence offered in the present case as to 
the dishonor of the note sued on, must be determined 
in accordance with the statute law of this State, for it 
is conceded that as to this matter the lex fori governs. 
It is contended by the defendant (the plaintiff in error 
here) that the court below erred in treating the note 
sued ou as negotiable. But we do not concur in this 
view. It is a general rule that every contract, as to its 
validity, nature, interpretation and effect, is governed 
by the law of the place where it is made. unless it is to 
be performed in another place. Accordingly it was de- 
cided by this court in Bank v. Ruckman, 16 Gratt. 126, 
that whether a note is negotiable or not is a question 
which relates to its nature and effect, and is therefore 
to be governed by the lex loci contractus, although the 
remedy is governed by the place where the suit is in- 
stituted. Hence the note sued on in the present case, 
having been executed and made payable in New York, 
where it is conceded it was negotiable, it was properly 
so treated by the court below. But as already stated, 
the only evidence of its dishonor was the certificate of 
the New York notary, and that, according to the stat- 
ute of this State, was not evidence for the purpose for 
which it was offered. The note was payable, vot in 
this State, but in New York, and is therefore not 
within our statute permitting the protest of promis- 
sory notes and inland bills, which applies only to such 
notes as are payable in this State, at a particular bank, 
orat a particular office thereof, for discount and de- 
posit, etc., and as to which the protest is made prima 
facie evidence of what is stated therein. Code, §§ 2849, 
2850; McVeigh v. Bank, 26 Gratt. 785, 829. The Legisla- 
ture has not seen fit to make the notarial certificate of 
protest of a promissory note, or of an inland bill, pay- 
uble outside of the State, admissible in evidence in our 
courts as an official act, and we have not the power, 
even if we were so disposed, to give to it an effect 
which is not sanctioned either by the common law or 
by thestatute. Va. Sup. Ct., April 16, 1891. Corbin v. 
Planters’ Nat. Bank of Richmond. Opinion by Lewis, 
yr. 


RAILROAD COMPANY — CONSOLIDATION — TITLE TO 
LANDs.—Where arailroad company is. consolidated with 
another its land vestsin the latter Mr. Rorer, in his 
work on Railroads,in discussing the question of consoli- 
dation (page 38, vol. 1), says: ‘‘And so the Legislature 
may allow aconsolidation of two railroad corporations 
by the merger of one into the other, whereby the one 
so merged loses its corporate existence. Such merger 
works with it a dissolution, destroys the actual iden- 
tity of both, but preserves the legal identity of the lat- 
ter. The company so merged, that is all its members, 
passinto and become members of the company into 
which it is merged. All its corporate privileges and 
property become vested therein, and all the liabilities 
of the extinct company become chargeable against the 
corporation into which it is merged.’’ To the same ef- 
fect is Beach Ry., § 553. See also Laumanv. Railroad 
Co., 30 Penn. St. 42. In the case of Paine v. Railroad 
Co., 31 Ind. 283, it was held that a railroad company 
formed by the consolidation of two companies suc- 
ceeds to all the rights of each of the corporations of 
which it iscomposed. Such new company also as- 
sumes the liabilities of the old companies. Railroad 
Co. v. Jones, 29 Ind. 465; Railway Co. v. Powell, 40id. 
87; Railroad Co. v. Hendricks, 41 id. 48. We think 
that the new companies formed by the consolidations 
set out in the special finding of facts in this case re- 
spectively succeeded to the real estate in controversy. 
Ind. Sup. Ct., May 13, 1891. Cashman v. Brownlee. 


Opinion by Coffey, J. 
SEDUCTION — DAMAGES — RIGHTS OF FATHER — EVI- 


DENCE.—In an action by a father for the seduction of 
his daughter, evidence of her previous incontinence 
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goes only in mitigation of damages and does not limit 
the recovery to the loss of services and expenses, un- 
less she had been notoriously unchaste, and had dis- 
graced her family to such an extent that the defend- 
ant’s conduct added nothing to her parents’ suffering 
nor to the danger of corrupting the family’s morals. 
As the injury which the father, as distinguished from 
the master, sustained by the seduction of his daughter, 
depends, as Addison expresses it, ‘‘ upon the value of 
her previous character ’’ (2 Add. Torts, 598), it is com- 
petent for the defendant to show that she did not 
have a good character for chastity before his inter- 
course with her. Such prof diminishes the father’s 
right of recovery, for the damages should be commen- 
surate with the pain and disgrace which follows the 
wrong, and must “ vary according as the daughter has 
been unblemished or profiigate.’’ Tayl. Evi., § 356. If 
it is proved that she was notoriously unchaste prior to 
the defendant’s intercourse with her, and had thereby 
disgraced her family to such extent that the defend- 
ant’s conduct added nothing to her parents’ suffering, 
or to the danger of corrupting the family’s morals, no 
damuges could be awarded beyond what is suffered by 
the master as distinguished from the parent. Hill 
Torts (3d ed.), p. 518. If the proof falls short of that 
mark, evidence of previous incontinence only miti- 
gates the damages, for to whateverextent the defend- 
ant’s act, when it can be made the foundation of a 
suit, has contributed to the girl’s downward tendency, 
to that extent he has injured the parent, and must re- 
spond to him in damages. Stoudt v. Shepherd, 73 Mich. 
588, 598; 2 Greenl. Ev., § 577; Tayl. Ev., § 350; 2 Add. 
Torts, 589; Moak Underh. Torts, 598. The action isin 
this respect like that of criminal conversation by the 
husband, in which it has been ruled that proof that the 
wife had been formerly unchaste, and sought illicit in- 
tercourse with the defendant, did not excuse his adul- 
tery with her, but mitigated the busband’s damages. 
Ferguson v. Smethers, 70 Ind. 519. it has been held 
that when carnal intercourse takes place without se- 
duction; that is, with the aid of flattery and artifice, 
no recovery can be had by the father beyond the loss 
of service and incidental expenses. Hill v. Wilson, 8 
Blackf. 123; Comer v. Taylor, 82 Mo. 346. As the girl’s 
willing assent, in the absence of the seducer’s arts, is 
only evidence at most of a want of chastity, it would 
follow that direct proof of unchastity should have the 
same effect upon the father’s recovery. But the cases 
holding that criminal connection without seduction 
cannot be the basis of the father’s action are based 
upon a false analogy. They seem to confound the stat- 
utory right conferred in some of the States upon the 
female for the redress of her own grievance against her 
seducer with the father’s common-law action forthe 
injury which he sustains. In the statutory suit by the 
girl, as in the criminal prosecution for the offense, 
there must be proof of seduction in its technical signif- 
ication. Polk v. State, 40 Ark. 482. But the father’s 
action is independent of the daughter's, and is based 
upon a different injury. When the ignomy which is 
heaped upon him is the measure of damages, the 
daughter's willingness does not excuse the defendant, 
for without his act the father had not been injured. 
It is not a case for the application of the maxim volenti 
non fit injuria, unless the father] himself is at fault, 
as by connivance at the act. Ark. Sup. Ct., April 11, 
1891. Simpson v. Grayson. Opinion by Cockrill, -C. J. 
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NOTES. 
as attractiveness of a case involving a social scan- 
dal has been abundantly shown by the appearance 
of the court of the chief justice during the trial of the 








—— 


ees ee 
Baccarat case. The body of the court was packed with 
members of the bar, whose constant attendance would 
indicate an entire absence of employment of any kind, 
The bench and the gallery were filled with ladies, who 
certainly lent grace if they did not add to the dignity 
of the tribunal. Extraordinary interest doubtless at- 
tached to the case by reason of the Prince of Wales be. 
ing a wituess. His Royal Highness was so delicately 
handled by counsel that it was reserved to a juryman 
to put the one material question, whether he himself 
saw any cheating.—Law Times. 


The Clitheroe abduction case has been the means 
of showing us many things. It has shown us, amongst 
others, how valuable it would be were all judges to be 
members of the House of Lords or of the House of 
Commons. Opportunity would thereby be afforded 
them to re-expound their expositions of the law—to 
state afresh what dull brains or hysterical prints may 
have misapprehended, or even to correct, on reflection, 
slight slips of theirown. There are few places, from 
pot-house to Parliament, where the Jackson Case has 
not been fought over again and again; and the subject 
has even penetrated into the House of Lords, as a leg- 
islative chamber. When it came up, Lord Esher took 
occasion to state the result of the judgment briefly 
and lucidly, and with sarcasm which was well war- 
ranted. The judgment, he maintained, had been more 
misunderstood than any judgment he recollected. “ It 
was urged before the Court of Appeal,” said his lord- 
ship, *‘ that by the law of England a husband may beat 
his wife with a stick if she refuses to obey him, and 
that if a wife refused her husband conjugal rights— 
whatever that phrase may mean, which I have never 
been able to make out—he may imprison ber until she 
restores him conjugal rights, or satisfies him that she 
will. All that the Court of Appeal decided was thata 
husband cannot, by the law of England, if the wife 
objects, lawfully do either of those things. Those in- 
telligent people who have declared that the judgment 
is wrong, must be prepared to maintain the converse, 
viz., that if a wife disobeys her husband, he may law. 
fully beat her; and if she refuses him a restitution of 
conjugal rights, he may imprison her—as it was urged 
—in the cellar or in the cwpboard, or if the house is 
large, in the house, by locking her in it and locking 
the windows. I thought, and still think, that the law 
does not allow those things. The intelligent objectors 
say that by so holding we make a decree for the resti- 
tution of conjugal rights a farce, so that it is a farce to 
grant it; and that a magistrate ought not, or even can- 
not, give a protection order to a wife. They may rest 
assured that the court did not hold any such nonsense, 
If there is a difficulty in enforcing a decree for resti- 
tution of conjugal rights it is caused by the Legisla- 
ture, which lately took from the Divorce Court the 
power of imprisoning a wife for contempt for refusing 
to obey such a decree. But perhaps it may appear ab- 
surd to the intelligent critics. Wedo not think that 
by taking away from the court a power which the 
Legislature thought was oppressive and unnecessary, 
the Legislature meant to give to the husband the 
power of perpetual imprisonment, which it took away 
from the court. We thought, and I still think, that 
the judge of the Divorce Court may grant a decree, 
and the magistrate may make an order, and that they 
need not attribute to the ‘Court of Appeal decisions 
which, if they had read the decision, they would 
probably have seen that the Court of Appeal did not 
arrive at.”"—Journal of Jurisprudence and Scottish Law 
Maguzine. 
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CURRENT TOPICS. 


HE summer hegira of the legal editors, celebrated 
in a recent number of this journal, is not with- 

out its compensations. The ‘‘ outing” of the able 
editor is the ‘‘inning ” of the gentle reader. While 
the former changes his clime, and boasts that 
neither land nor sea-change can affect his immuta- 
ble mind, the latter gives Ais mind a much-needed 
holiday, and for a brief season revels in his emanci- 
pation from the thraldom of genius. For of all the 
forms of tyranny that prey upon us in these latter 
days, the most grievous to be borne is the tyranny 
of the Great Mind. In season and out of season, 
from the heights of its editorial omniscience, it 
utters its solemn oracles; or if it be (as some of 
them are) a familiar spirit, it walks with us ad 
umbras, in our holiday rambles in the woods, sits 
with us ad ignem, by the domestic fireside, is merry 
with us when we would be sad, and when we would 
fain be merry shows us how facile is the descent to 
Avernus. But whether it deal with the weightier 


matters of the law, and put the immortal seal of its 
approval or disapproval on the judgments cf learned 
courts, or whether it condescend to them of lowes- 


tate and celebrate in rhyme some tragic cow or 
horse case, the Great Mind is ever with us. What 
wonder then that the patient reader uttered a sigh 
of relief when his eye fell upon the editor’s vale- 
dictory. It is true that his summer board may be 
but meagerly spread, but what of that? He is sur- 
feited with your banquets. He cries out with Hor- 
ace: ‘‘Persicos odi, Puer, apparatus!” He is weary 
of the pomp of your learned editorials; he longs for 
surcease of your quips and cranks and wanton wiles, 
Now, if he choose to leave your pages uncut, there 
is none — not even his conscience — to chide him. 
He says to your journal: “Lie there, old Friend! 
Is not the Admirable Crichton beyond seas! Neither 
thou nor I know this man whom he has set to rule 
over us. Why should I vex my soul and thine by 
cutting thy leaves and reading thee? Let us rest in 
peace until the master come back to us again.” 
Go then, great Spirits! we give you the Roman sal- 
utation, salve et vale! Hail and farewell! If it is 
well for us that you go, it will be better for us that 
you come back to us. We speed you going, but 
with open hearts and minds we shall welcome you 
returning. Come back, after your well-earned rest, 
laden with the matchless spoil of travel. We shall 
not fear you when you come bearing such gifts. 
Harden not your hearts against the gracious influ- 
ences of the old world in whose well-trodden ways 
you go. Learn there the lesson which the centuries 
have written — in marble and in human hearts and 
in the institutions of men — for you to read. Longa 
ars, vita brevis: this is the lesson; that the immuta- 
ble things are not man and the things that he has 
Voi. 43 — No. 26. 





builded with his hands, but the thought that he has 


wrought into the growing thought of humanity, 
And when you stand in those halls of ancient learn- 
ing and before the tombs of the great lawyers and 
jurists of the past, may they teach you—that you 
may teach us — how long and arduous is the strug- 
gle for law and justice, how noble its service and 
how sure its triumph. Vale et salve. 


It will be remembered that the American Bar As- 
sociation, at its last meeting, held at Saratoga last 
summer, voted to bestow a gold medal of the value 
of $100, upon the greatest living law reformer, and 
appointed a committee to find him out. We believe 
that it will be a matter of genuine surprise to our 
readers to learn that the committee is having some 
difficulty in determining who should be the recip- 
ient of the honor. It must be that great law re- 
formers are more numerous than we had imagined, 
or that some evil spirit has caught away the sight 
and hearing of the committee, so that having eyes 
they see not, and ears they Lear not, neither do 
they understand with their hearts. For while they 
are scouring foreign lands, and going to and fro in 
the earth, seeking one who shall be worthy of the 
distinguished honor they have to bestow, the one 
really great law reformer of our time stands beside 
them — and they see him not! It is hardly credi- 
ble that any body of representative lawyers could 
be assembled in America among whom there would 
be any difference of opinion as to the eminent 
character of the services which David Dudley Field 
has performed for the jurisprudence of the English- 
speaking race. And it is scarcely conceivable that 
any simiiar body which might be gathered in any 
other civilized land would have any hesitation in 
naming him as the foremost of living jurists and 
law reformers, Indeed, so long has he been before 
the world, so prominently has he been identified 
with the cause of reform in American and English 
law and procedure, and so much of his work has 
entered into the structure of our own and allied 
legal systems, that we are probably the only people 
in the world among whom he would run any dan- 
ger of being overlooked. The man of whom an 
English lord chancellor said that he ‘‘ had done 
more for the reform of the law than any man living,” 
and of whom Lord Sherbrooke remarked that ‘‘ he 
had laid the foundations of peace, happiness and 
tranquillity in the establishment of a system which 
would make law a blessing instead of a scourge to 
mankind,” may surely claim from his own country- 
men the grateful recognition of his matchless servi- 
ces, in which, though the whole world may share, 
they are the first and chief beneficiaries, 


There is a very valuable and suggestive paragraph 
in one of Sir Arthur Helps’ books, in which that 
fruitful writer laments the loss of time and energy 
in the law, and discusses the question of reforming 
it. He says: ‘‘There are good men, whose minds 
are set upon improving the law, but I doubt whether 
any of them are prepared to go far enough. Here, 
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again, we must hope most from general improve- 
ment of the people. Perhaps, though, some one 
great genius will do something forus, I have often 
fancied that a man might play the part of Brutus in 
the law. He might simulate madness in order to 
insure freedom. He might make himself a great 
lawyer, rise to eminence in the profession, and then 
turn round and say, ‘I am not going to enjoy this 
high seat and dignity; but intend henceforward to 
be an advocate for the people of this country against 
the myriad oppressions and vexations of the law. 
No chancellorships or chief-justiceships for me. I 
have only pretended to be this slave in order that 
you should not say that I am an untried and unprac- 
tical man,— that I do not understand your myster- 
ies.’” Not in this dramatic way, but in very much 
this spirit and in a similar way, has David Dudley 
Field done the great work of his life. Born in 1805, 
his years have spanned nearly the whole of this cen- 
tury of ferment and revolution. For half the cen- 
tury he was in active and successful practice at the 
bar of the metropolis, where he fairly won the rank 
of a leader. The reforms which his teeming brain 
conceived, and so many of which his practical 
genius has carried into effect, have not been the 
visionary schemes of a recluse or closet-statesman, 
but the fruits of a creative mind, evolved out of 
a practical experience. As far back as 1841 he com- 
menced his career as a law reformer, and when he 
first set himself to this arduous task he stood alone. 
Although not a member of the Constitutional Con- 
vention of 1846, he was mainly instrumental in the 
creation of the historic commission appointed by 
that body to codify the law of the State of New 
York. From that day to this, as has been well said, 
“he has been the leading spirit in codification, to 
whom has been conceded most of its merit, and 
upon whom has been charged all its blame.” It 
would carry us too far to tell the story of the long 
warfare which this untiring spirit has waged for the 
adoption of the codes prepared by him for this State, 
but it may not be out of place to call attention to 
the fact that to-day his victory is all but complete. 
Three of the four codes of law prepared by him 
have become the law of this Commonwealth, and it 
is only a question of time when his Civil Code, the 
ripened fruit of half a century of struggle and de- 
velopment, shall take its place in the system of our 
law. In the meantime, while the indifference or 
hostility of the bar of his own State has delayed the 
consummation of his life work, his codes have, in 
whole or in part, become the law of twenty-six 
States and Territories, as well as of England and 
her colonies. But the greatness of such a man and 
the value of his services are not to be measured by 
the visible results of his labors during the brief span 
of a single life. The impulse which he has given to 
the reform of the common law will multiply his life 
and influence many times over after he has passed 
away, until the last vestige of the incongruities and 
inconsistencies which impede the administration of 
justice in the English-speaking world shall have 
finally and forever disappeared. 





} fore death.” 


The Christian Union is our authority for the state- 
ment that there is pending in the Legislature of 
Illinois a bill ‘‘ making it a criminal offense to per- 
sonate the spirit of a deceased person, or by trick, 
device or mechanical contrivance to represent the 
spirit of a deceased person for the purpose of profit 
or gain. The act is made in terms not applicable to 
theatrical representations.” We are glad to learn 
that these western law-makers have no designs upon 
our old friends, the ghosts of Hamlet and Banquo, 
and that Prospero will not run the risk of incarcera- 
tion in an Illinois prison if he continues to call up 
spirits from the vasty deep. We hope the bill will 
become a law. There is no more detestable form of 
swindling than that which is practiced by these al- 
leged mediums, with their ‘‘ seances” and ‘ mani- 
festations” and “ spirit messages.” The fact that 
they use the guise of religion as a cloak to conceal 
their swindling designs, and that their victims are 
for the most part the credulous followers of an in- 
credible superstition, only makes the offense a more 
heinous one. No one will welcome such a law more 
eagerly than the more intelligent believers in the 
Spiritist creed. For it is by such practices as 
those at which this bill is aimed that a faith, which 
might have taken its place as the finest and most 
exalted expression of the spiritual aspirations of our 
time, has been degraded into becoming the hand- 
maiden of jugglery and trickery, to the discredit of 
all religion, and the scandal of the age which has 
so long tolerated it. 


The June number of the Green Bag presents the 
usual varied and interesting table of contents. We 
must confess that we have a strong partiality for the 
‘* useless but entertaining” features of our reada- 
ble contemporary, and that we turn with relief from 
the learning of Ravené’s “Study in Ancient Law” 
to the biographical and descriptive articles which 
occupy the greater part of the number before us. 
The article on the Law School of Osgoode Hall, To- 
ronto, shows with what serious purpose our breth- 
ren across the border are turning their attention to 
the subject of legal education. It will, we think, 
seem strange to our American lawyers to find how 
rigidly the old world requirements of a preliminary 
classical education are insisted upon, and we are 
convinced that some of oue American teachers of 
law have a surprise in store for them in the thor- 
ough three years’ curriculum of the Canadian school. 
The article on Sir Richard Webster, the English 
attorney-general, is the fair and temperate record of 
a successful but not brilliant career. 


The Central Law Journal, in a recent article, ob- 
serves: ‘‘A familiar line in one of Shakespeare’s 
plays has helped the popular superstition that when 
a man makes his will he is likely very soon to die. 
The statutes of some States (New York, for instance) 
discriminate against death-bed wills, by prohibit- 
ing the bequeathing of money for religious pur- 
poses, unless the will be made more than a year be- 
We must confess that we-do not see 
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the connection between this hoary superstition and 
the statutes referred to. Does our esteemed con- 
temporary mean to intimate a suspicion that these 
statutes are an attempt on the part of our law- 
makers to dispel the superstition in question by 
lengthening the span of human life? Moreover, the 
law of New York, at least, allows effect to be given 
to a will (being the will of a person having a hus- 
band, wife, child or parent living) making a be- 
quest for benevolent, religious or charitable pur- 
poses, if “made and executed at least two months 
before the death of the testator.” We know of only 
one State (Ohio) where a whole year must intervene 
between the execution of the will and the death of 
the testator, and this seems unnecessarily long. The 
intention of the Legislature being to prevent im- 
provident alienation by persons in eztremis, and 
therefore subject to undue influence of a religious 
character, would seem to be adequately secured by 
the shorter term. 


The case of ‘Stelz v. Schreck, reported in 42 ALBANY 
Law JouRNAL, 274, has been affirmed by the Gen- 
eral Term, First Department. 37 N. Y. St. Rep. 662. 





NOTES OF CASES. 


N Wolff v. Ward, Missouri Supreme Court, March 
17, 1891, the court said: ‘‘In the seeond place, 

it is argued that a trustee has power to adjourn a 
sale, and that the change in the notice in this case 
operated as an adjournment of the sale from May 22 
to May 23. It may be conceded that at common law 
the trustee had power to adjourn a sale if he 
deemed it to the interests of all concerned to do so, 
but in that event the adjournment had been made 
ut the time and place appointed for the sale. Juack- 
son v. Clark, 7 Johns. 225; Jones Mortg., §§ 1873, 
1874; Johnson v. Houston, 47 Mo, 227; Article by 
Judge Dillon, 2 Am. Law Reg. (N.S8.) 721. The 
cases of Sayles v. Smith, 12 Wend. 57, and Bennett 
v. Brundage, 8 Minn, 482 (Gil. 835), relied upon 
by appellants in support of the position assumed, 
were decided not upon the common law, but upon 
statutes in New York and Minnesota, authorizing 
postponements of sales under deeds of trust; and 
Westgate v. Handlin, 7 How. Pr. 372, also cited by 
appellants, was decided upon the authority both of 
Sayles v. Smith, supra, and the statute, and besides 
that, it was held that there was sufficient notice 
after the change. On the other hand however the 
Supreme Court of Illinois, in Griffin v. Marine Co., 
52 Ill. 130, and Thornton v. Boyden, 31 id. 200, has 
held, that while a trustee may adjourn a sale, yet in 
case he does, he is required to give a new notice for 
the full time required by the terms of the trust- 
deed. We do not deem it necessary to decide 
whether the trustee would have power to appear at 
the time and place set for the sale in the notice, and 
by a public announcement adjourn the sale to a fu- 
ture day, and make a valid sale at such future 
day, without giving any further notice than 








| this public announcement, or not, for that was not 


done in this case. It will be time enough to dis- 
pose of that question when it arises. But in the 
absence of any statute on this subject in Missouri, 
we hold that a trustee would have no power to ad- 
journ a sale before the day of sale by simply chang- 
ing the time at which the sale will take place. If 
the day of sale is changed the notice must be pub- 
lished for the full time required by the terms of the 
trust-deed after such change is made,” 


In Ohio & M. Ry. Co. v. Pearcy, Supreme Court of 
Indiana, April 30, 1891, it was held that in an ac- 
tion against a railroad company for causing the death 
of a brakeman by reason of the defective condition 
of a brake, which was so worn and battered that 
the brake-wheel would not stay on when the brake 
was used, a complaint which, after alleging and de- 
scribing the unsafe condition of the brake, alleges 
that the condition of the brake was unknown to the 
brakeman, that the company negligently used the 
brake in its business on the day of the accident, and 
for many days prior thereto, and that the accident 
occurred without fault or negligence on the part of 
the brakeman, sufficiently shows that the company 
was negligent and the brakeman not. The court said: 
‘*The law imposes upon an employer the duty of 
providing for his employees a reasonably safe place 
to work, and safe machinery to work with. As ap- 
plicable to the case at bar, the law imposed a duty 
on the railroad company to provide and maintain 
reasonably safe and suitable cars, together with the 
necessary appliances to run and operate the trains. 
These duties were imposed upon the master, and 
the employee had the right to rely upon its having 
been performed. True, the employee was charged 
with the duty of exercising his faculties, and with 
the knowledge of such defects as were observable 
with the reasonable exercise of his faculties, in con- 
nection with the performance of his accustomed du- 
ties; but he was not bound to search for defects or 
to test the machinery in advance of using it; for 
he had the right to proceed to use the appliances 
for the operation, running and management of the 
train, relying upon the master having discharged 
his duty and provided safe appliances, without stop- 
ping to investigate the sufficiency or soundness of 
the appliances, unless the defect was so apparent as 
to convey to him its unsafe and dangerous condition 
upon his approach without investigation. If the 
employee had actual knowledge of its unsafe condi- 
tion, then it would be negligence to use it; and if, 
knowing the unsafe condition of the appliance, the 
employee attempted to use it, he would assume the 
extra hazard in so doing. The duty on behalf of 
the employer does not end with simply providing 
safe machinery and appliances for the use of his em- 
ployees, but the further duty is imposed of continu- 
ously exercising reasonable diligence and care to as- 
certain and know the condition of such machinery 
and appliances, and to keep them in proper and 
safe condition, and the employee is charged with 
the knowledge of such defects as he would have as- 
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certained by the exercise of reasonable care and 
diligence in this behalf. Railroad Co. v. McMullen, 
117 Ind. 439. In relation to the duty of the em- 
ployer in this respect, in the case of Railroad Co. v. 
Herbert, 116 U. 8. 642, it is said: ‘If no one was 
appointed by the company to look after the condi- 
tion of the cars, and see that the machinery and ap- 
pliances used to move and stop them were kept in 
repair and in good working order, its liability for 
the injuries would not be the subject of conteution. 
Its negligence in that case would have been in the 
highest degree culpable. If however one was ap- 
pointed by it charged with that duty, and the in- 
juries resulted from its negligence in its perform- 
ance, the company is liable. He was, so far as that 
duty is concerned, the representative of the com- 
pany; his negligence was its negligence.’ This 
statement of the law is quoted with approval in the 
case of Railroad Co. v. McMullen, supra. The com- 
pany being charged with the duty of providing and 
maintaining safe appliances for use jn the operation 
of a train of cars, if this duty is, intrusted to an 
agent, such agent stands in the attitude of the mas- 
ter, and is not a co-employee with the brakeman.” 


In Richards v. Travelers’ Ins. Vo., Supreme Court 
of California, May 21, 1891, it was held that where 
the insured died from the effects of a blow struck 
by a person after an attempt to blackmail, such 
death is the result of accidental means within the 
general terms of a policy providing against injuries 
or death caused through ‘‘ external, violent and ac- 
cidental means.” The court said: “It is impossi- 
ble to give a precise definition of the word ‘acci- 
dental.’ As every effect has a cause, there is one 
sense in which nothing is accidental. Accident 
policies are of recent origin, and there have been only 
a few judicial decisions with respect to them, but 
the authorities to be found on the subject seem to be 
to the point that ‘accident’ must be given its popu- 
lar meaning — that is, a casualty, something out of 
the usual course of events, and which happens sud- 
denly and unexpectedly, and without any design on 
the part of the person injured. The fullest discus- 
sion of the subject is to be found in the opinion of 
the United States Circuit Court for the district of 
Michigan, in the case of Ripley v. Railway Co. In 
that case the insured had been attacked by high- 
waymen and killed, and it was contended, that as 
the highwaymen intended violence, there was no 
accident, The learned judge (Withey, J.), in de- 
livering the opinion of the court, says: ‘Perhaps, 
in a strict sense, any event which is brought about 
by design of any person is not an accident, because 
that which has accomplished the intention and de- 
sign, and is expected, is a foreseen and foreknown 
result, and therefore not strictly accident. Yet I 
am persuaded this contract should not be inter- 
preted so as thus to limit its meaning, for the event 
took place unexpectedly, and without design on 
Ripley’s part. It was to him a casualty, and in the 
more popular and common acceptation ‘accident,’ 
if not in its precise meaning, includes any event 





which takes place without the foresight or expecta- 
tion of the person acted upon or affected by the 
event. * * * I think in construing a policy of 
insurance against accident, issued to all sorts of 
people, a majority of whom do not, as the company 
well knew, nicely weigh the meaning of words and 
terms used in it, courts are called upon to interpret 
the contract as a large class, not versed in lexicol- 
ogy, are sure to regard its terms and scope. That 
which occurs to them unexpectedly is by them 
called ‘accident.’ The company fix the terms of 
the contract, and are to be held, in the absence of 
plain, unequivocal exceptions and provisions, to in- 
tend what, in popular acceptation, the insured 
party is likely to understand by its terms.’ 2 Bige- 
low Ins. Cas. 738. In that case judgment went for 
defendant upon another point, and was affirmed by 
the United States Supreme Court, where the mean- 
ing of ‘accident’ was not discussed (16 Wall. 336); 
but the language of Judge Withey seems to us to 
express correct views of the question. It is quoted 
approvingly in other authorities. Bliss Life Ins., 
§ 438; 7 Am. Law Rev. 587; 1 Am. & Eng. Enc. 
Law, p. 87, § 3, and notes; Insurance, etc., Co. v. 
Martin, 32 Md. 315. We are of opinion therefore 
that if it could be considered that in the case at bar 
the death of the deceased was caused by a blow 
from Dassonville, still it was caused by ‘accidental 
means’ within the general terms of the policy.” 


In Smith v. Rentz, New York Supreme Court, Gen- 
eral Term, First Department, 37 N. Y. St. Rep. 695, 
it was held that where a book or document is pro- 
duced on notice, and the party giving the notice 
inspects it, it becomes evidence in the case, and it 
may be used as such if material. Daniels, J., said: 
“That these facts [production and inspection] ren- 
dered them evidence for the plaintiff has not been 
clearly sustained by the authorities in this State. 
The rule allowing books and papers to be received 
after their inspection by the adverse party was not 
approved by Spencer, J., in Kenny v. Clarkson, 1 
Johns. 385, 394, nor by the justice writing the opin- 
ion in Carradine v. Hotchkiss, 120 N. Y. 608. But 
the point was there left undecided, as it was not 
important to settle it for the purposes of the decis- 
ion. But in the case of Williams v. Davis, 7 Civ. 
Pro, 282, the fact that the testator’s books were 
present and made the subject of reference in the 
course of a corfversation between the executor and 
the defendant was held sufficient to entitle them to 


be used as evidence against the latter on the trial. , 


And that authority goes far toward sustaining the 
ruling of the referee in this case. That production 
pursuant to notice, and the subsequent inspection, 
would not, without further proof, entitle the party 
producing the books or papers to read them in evi- 
dence, was held in Withers v. Gillespy, 7 Serg. & 
Rawle, 10, and in Austin v. Thomson, 45 N. H. 113, 
where a very full examination of the authorities 
then existing on the subject was made. But in the 
later cases of Calvert v. Flower, 7 C. & P. 386, the 
rule was so declared by Lord Denman as to entitle 











Aine as 26 oe 26 ee oe oe oe ae 4 eee ee oe ee 





ut 


re 


itle 








THE ALBANY 


LAW JOURNAL. 513 











the evidence to be received. And the same con- 
clusion was followed in Anderson v. Root, 8 Sm. & 
M. (Miss.) 362, and a very decided approval of it 
was expressed in Jordan v. Wilkins, 2 Wash. C. C. 
482. Therule as it was given in the opinion in 
Penobscot, etc., Cor. v. Lamson, 4 Shepley, 224, ‘is 
that if a book or document be called for by a notice 
to produce it, and it be produced, the mere notice 
does not make it evidence; but if the party giving 
the notice takes it and inspects it, he takes it as 
testimony, and it may be used if material to the 
issue.’ And that was adopted as a correct state- 
ment of the law in the later case before the same 
court of Blake v. Russ, 33 Me. 360. And the same 
result was reached, after a consideration of earlier 
cases, in Long v. Drew, 114 Mass. 77. The preponder- 
ance of the authority was therefore with the referee, 
and the exception to this ruling cannot be sus- 
tained.” 


_—e_— 


JOLLATERAL INHERITANCE TAX — PER- 
SONAL ESTATE OF NON-RESIDENT INTES- 
TATE LIABLE. 

NEW YORK COURT OF APPEALS, SECOND DIVISION, 

JUNE, 1891. 


MATTER OF THE EsTATE OF ROMAINE, DECEASED.* 


fersonal property, of which a non-resident intestate dies 
possessed, which is invested or has been habitually kept 
by him in this State, and which is actually within this 
State at the time of his decease, is taxable under the Col- 
lateral Inheritance Act, in so far as it passes to persons 
not excepted from the provisions of said act. 


PPEAL from an order of the General Term of the 
Supreme Court in the First Judicial Department, 
affirming a decree of the surrogate of the city and 
county of New York, which assessed a tax under the 
“Collateral Inheritance Act,’’ and also affirming an 
order of said surrogate appointing an appraiser under 
said act. 

This was a proceeding instituted by the district at- 
torney of the city and county of New York to compel 
the administrator of the estate of one Worthington 
Romaine, deceased, to pay taxes upon certain collateral 
inheritances, pursuant to chapter 483 of the Laws of 
1885, as amended by chapter 713 of the Laws of 1887. 

September 27, 1888, said Romaine died, unmarried 
and intestate, at Petersburgh, Virginia, leaving as his 
only next of kin, a brother and a sister residing in this 
State, and two nephews and a niece who were non- 
residents. For at least ten years prior to his death he 
had been a resident of and domiciled in the State of 
Virginia, but no letters of administration appeared to 
have been issued or applied for in that State. At the 
time of his death, and for about three years prior 
thereto, he was the lessee of a box in a safe deposit 
company in the city of New York, in which he kept 
certain securities, consisting of stocks and bonds of 
different corporations and a mortgage upon real estate 
in said city, as well as several pass-books showing de- 
posits by him in various savings banks in the same 
place to a considerable amount. It did not appear 
whether said stocks and bonds were issued by foreign 
or domestic corporations. That part of said property 
80 invested or kept in this State, to which his nephews 
and nieces were entitled, being one-third of the whole, 
was appraised at the sum of $23,742.15. 


*8.C.,5N. ¥.L. J. 70%. 








October 12, 1888, letters of administration were is- 
sued upon his estate by the surrogate of the city and 
county of New York, and when this proceeding was 
initiated thefadministrator had distributed the most 
of the assets among the next of kin. December 6, 1889, 
an appraiser was appointed, and upon his report a de- 
cree was.made by the surrogate imposing a tax of five 
per cent upon the shares of the nephews and niece of 
the decedent, and the administrator was directed to 
pay the same. Upon appeal to the General Term the 
decree was affirmed, and the administrator thereupon 
appealed to this court. 


Robert L. Redfield, for appellant. 
Benjamin F. Dos Passos, for respondent. 


VANN, J. The question presented by this appeal is 
whether succession to the personal property of a non- 
resident intestate, invested or habitually kept by him 
in this State, is subject to taxation under the Collat- 
eral Inheritance Act. 

The original act provided that after the passage 
thereof ‘‘All property which sball pass by will or by 
the intestate laws of this State from any person who 
may die seized or possessed of the same while being a 
resident of the State, or which property shall be 
within the State,” to any one other than certain ex- 
cepted persons nearly related to the decedent, should 
be subject to a tax of $5 upon the hundred “of 
the clear market value of such property.” Laws 
1885, chap. 483, § 1. When this statute came before the 
courts for construction, it was held not to apply to 
property within this State, either real or personal, 
that passed by will or intestacy from a non-resident 
decedent to collateral relatives or strangers, and that 
it was limited in its effect to property so passing from 
resident decedents. Matter of Enston, 1138 N. Y. 147; 
Matter of Tulane, 51 Hun, 213; Matter of Clark, 9N. Y. 
Supp. 444. In 1887 however the Legislature amended 
the act so that it now provides that “all property 
which shall pass by will or by the intestate laws of this 
State, from apy person who may die seized or pos- 
sessed of the same while a resident of this State, or if 
such decedent was not a resident of this State at the 
time of death, which property, or any part thereof 
shall be within this State,’’ etc. Laws 1887, chap. 713, 
§1. The part inserted by the amendment is italicized 
for convenience of comparison. What did the Legis- 
lature wish to accomplish when it inserted these 
words? This question is not easily answered, for the 
section is so involved as to make the duty of discover- 
ing its meaning unusually difficult. Shortly after the 
original act was passed, litigation arose over its pro- 
visions and the courts were called upon to discharge 
the delicate function of declaring what the confused 
and conflicting passages meant. The Surrogate’s Court 
and the Supreme Court held that theact, before it was 
amended, applied to the estates of non-resident dece- 
dents, and when the question reached the Court of 
Appeals, two of its judges were of the same opinion, 
but a majority thought otherwise, and the construc- 
tion of the lower courts was overturned. Matter of 
Enston, 5 Dem. 93; 46 Hun, 506; 113 N. Y. 174, 183. 
Although the amendment of 1887 was probably passed 
in view of the litigation then pending, and with the 
intention of removing the doubt caused thereby, can- 
did men are still compelled to hesitate and divide in 
pronouncing judgment. 

It must be assumed that the Legislature, in passing 
the amendment, intended to make some change, and 
the expression “ orif such decedent was not a resident 
of this State at the time of death,’’ suggests what 
that change was. Before it was amended, the act, as 
was subsequently held, applied only to one class of per- 
sons—resident decedents; but by the amendment itis 
made applicable to another class—non-resident dece- 
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dents. But does it apply to all persons belonging to 
these two clases? It is not denied that it applies to all 
resident decedents and to all non-resident testators, 
but it is contended that it does not apply to non-resi- 
dent intestates, because property ‘‘ which shall pass 
* j%+* * by the intestate laws of this State” is ex- 
pressly mentioned to the implied exclusion of property 
passing by the intestate laws of other States. This is 
the position of the appellant, whose learned counsel 
claims that the act, in its present form was designed 
to meet cases of succession by will, but not of succes- 
sion by intestacy, unless the intestate was a resident 
ofthis State. It is difficult however to see why the 
Legislature should discriminate simply for the purpose 
of taxation between the property of a non-resident de- 
cedent who made a will and of one who did not. Itis 
not probable that there was an intention to tax the es- 
tates of non-resident testators and to exempt those of 
non-resident intestates, because there is no foundation 
for such a distinction. People, ex rel. Westchester Fire 
(ns. Co., v. Davenport, 91 N. Y. 574, 585. Property of 
the same kind, situated in the same place, receiving 
the same protection from the law and administered 
uponjin the same way would naturally be required to 
contribute toward the expense of government upon 
the same basis, regardless of whether its last owner 
died testate or intestate. The language of the act, as 
amended, does not indicate the intention thus con- 
tended for, when the entire section is read together, 
because non-resident decedents are mentioned, while 
non-resident testators are not. Although “ the intes- 
tate laws of this State” are named as a source of title, 
they are not the exclusive source, and neither neces- 
sarily nor naturally apply to the property of non-resi- 
dent decedents named at a later point in the section. 
In this discussion it is assumed, as the appellant claims, 
that the personal property of such persons passes ac- 
cording to the laws of the State where they reside. By 
comparing the original with the amended act and an- 
alyzing the provisions of the latter in the light thus 
afforded, we think that the Legislature intended, by 
the forepart of the sentence under consideration, to 
provide for succession to the estates of residents, to 
which “the intestate laws of this State” apply; that 
after providing for that class, a change is made, indi- 
cated by the use of the disjunctive particle “ or,’’ which 
suggests a transition to another subject, and intro- 
duces another class, non-residents, who are also pro- 
vided for, and then each class is carried forward to the 
taxing clause, which embraces both. As thus con- 
strued, *‘ the intestate laws of this State ’’ have no ap- 
plication to the second class, being separated from it 
by the word “ or,’’and confined to that clause of the 
sentence in which they occur. They are not repeated 
in the second clause, either literally or by implication, 
although the words “all property,” in the first clause, 
are repeated in the second in the form of ** which prop- 
erty;”? but no limitation is there applied to them. 
**Which property,” as thus used, means the property 
of the non-resident decedent, and such property, if 
personal, would not pass by the intestate laws of this 
State. This construction is confirmed by referring to 
other portions of the act, which provide that ‘‘all ad- 
ministrators, executors and trustees’’ shall be liable 
for the taxes until paid (§ 1), and that ‘“‘ whenever any 
foreign executor or administrator shall assign or trans- 
fer any stocks or loans in this State, standing in the 
name of a decedent,” the tax shall be paid to the 
proper officer on such transfer, or the corporation per- 
mitting it shall become liable to pay the tax, provided 
it had knowledge of the facts in time. §11. It isclear 
that the act is not confined toreal estate, but embraces 
personal property also, including evidences of debt. 
All administrators are made liable for the tax, and 
corporations can transfer stock standing upon their 
books in the name of a non-resident decedent only at 





——— 
their peril until the tax thereon is paid. The fiction 


of law that personal estate has no situs away from the 
person or residence of its owner is done away with, to 
a limited extent and for a specified purpose, and the 
truth is substituted in its stead as the rule of action. 
That the Legislature had the power to do this can 
hardly be questioned. Matter of McPherson, 104N. Y. 
306. As was said by Judge Story, when writing upon 
this subject: ‘A nation within whose territory any 
personal property is actually situated has an entire 
dominion over it while therein, in point of sovereignty 
and jurisdiction, as it has over immovable property 
situated there.” Conflict of Laws, § 550. In Hoyt y. 
Commissioners of Taxes, 23 N. Y. 224, 228, Judge Com- 
stock quotes with approval the foregoing extract and 
adds: ‘“ 1 can think of no more just and appropriate 
exercise of the sovereignty of a State or natiou over 
property situated within it and protected by its laws, 
than to compel it to contribute toward the mainten- 
ance of government and law. Accordingly there 
seems to be no place for the fiction of which we are 
speaking (mobilia personam sequentur) in a well-ad- 
justed system of taxation.” See also Guillander vy. 
Howell, 35 N. Y. 657; Graham v. First National Bank 
of Norfolk, 84 id. 383, 401; Catlin v. Hull, 21 Vt. 152; 
Dos Passos Collateral Inheritance, 37, 92. 

Orcutt’s Appeal, 97 Penn. St. 179, is pressed upon our 
attention as opposed to the views here expressed. but 
that case was decided under a statute differing mate- 
rially from the one under consideration. Purd. Dig., 
vol. 1, 259. The main point of contention there was 
whether United States bonds, no matter where de- 
posited, had a situs different from the domicile of their 
owner, and it was held that they had not, by the act 
then under review, which was declared ‘‘ to embrace 
only personal property of a tangible nature, actually 
situated orjused for business purposes within the Com- 
monwealth, and not to mere certificates of indebted- 
ness, such as government bonds.”’ 

It was held otherwise by the Court of Appeals of 
Maryland in State v. Dalrymple, 70 Md. 294, where the 
words ‘being in this State’’ were declared to refer to 
the actual and not to the constructive situation of the 


* property. 


In Alvaney v. Powell, 2 Jones Eq. 51, it was held that 
property, whether real or personal, situate in the State 
of North Carolina, but belonging to one domiciled and 
dying intestate in Canada, was subject to the succes- 
sion tax imposed by a statute of suid State. 

When the Matter of Enston, supra, was before this 
court the amendment of 1887 had been passed, but it 
did not apply to the facts of that case, because they 
arose before its passage, although the decision was 
made afterward. Still the amendment was considered 
in the prevailing opinion which stated (p. 183) that 
“by chapter 713 of the Laws of 1887, section 1 of the 
act of 1885 was so amended as to subject to its opera- 
tion the property within this State of a non-resident 
decedent; and this amendment furnishes some evi- 
dence that prior thereto the proper construction of the 
section, according to the understanding of the Legisla- 
ture, did not include within its operation such prop- 
erty.”’ In the dissenting opinion reference was made 
to the same subject in this way (p. 184): ‘* Under 
either statute (the original and the amendment) the 
clear intention was to bring in for taxation all prop- 
erty, real and personal, without regard to residence, 
which was within the jurisdiction of the courts of this 
State, and to be administered under its laws for the 
beneficiaries named in the act, subject only to the ex- 
ceptions named in the act itself.’’ All of the property 
in question has been administered upon in this State 
alone. There appeared to be no difference in the minds 
of the six judges who took part in the decision as to 
the effect of the amendment of 1887. Apparently they 
were all of the opinion, as the most of those _partici- 
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pating in this decision are, that by the change then 
made the act applied to the property within this State 
of any non-resident decedent. 

The appellant further contends that the property in 
question was not “ within this State,” according to the 
true meaning of the statute, and the contention is sup- 
portedjby the argument that it would be unreasonable 
to tax the money found upon the person of a non-resi- 
dent who died while travelling in this State. We 
should hesitate before applying the statute to any 
property casually brought into the State for a tempo- 
rary purpose, as by a visitor or traveller, but the rec- 
ord before us does not present such a case. It might 
well be held that such property, although literally 
“ within this State,’’ was not here in the sense meant 
by the statute, on account of the transitory and acci- 
dental character of its presence. and the immediate 
custody of the owner. Herron, 7reasurer, v. Keergn. 
59 Ind. 472, 476. Where however the money of a non- 
resident is invested in this State, as it was by Mr. Ro- 
maine in the bond and mortgage in question, and in 
the deposits made by him in the saving banks, or 
where the property of anon-resident is habitually kept, 
even for safety, in this State, we think that the stat- 
ute applies both in letter and spirit. Such property is 
within this State in every reasonable sense, receives 
the protection of its laws and has every advantage 
from government, for the support of which taxes are 
laid, that it would have if it belonged to a resident. 
We think that a fair construction of the act permits 
no distinction as to such property, based simply upon 
the residence of the deceased owner. We have noth- 
ing to do with the policy of the statute, as our duty is 
discharged when we declare its meaning and apply it 
to the case in hand. That duty we discharge in this 
instance by adjudging that succession to the personal 
property in question, lately belonging to Worthington 
Romaine, a non-resident intestate, but invested or 
habitually kept by him in this State, is taxable under 
the Collateral Inheritance Act, in so far as it passed 
to persons not excepted from its provisions. 

The orders should be affirmed with costs. 

All concur, except Haicar, J., dissenting. 
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EMINENT DOMAIN—RIGHT OF RIPARIAN 
OWNER—DRAW-BRIDGE IN RAILROAD 
BRIDGE ACROSS BAY. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
JUNE 2, 1891. 





KERR V. WEsT SHORE RAILROAD Co.* 


Where a riparian owner has been compensated for land un- 
der water taken by a railroad crossing a bay or indenta- 
tion in front of his property, he is not entitled to havea 
draw-bridge erected in the road to permit the passage of 
vessels to his property, unless the bay was capable of and 
accustomed to be generally navigated. 

That a vessel of light draft might at certain stages of the tide 
get nearer the shore than it could when the crossing was 
erected does not make it, in a general sense, a navigable 
part of the river. 

The restoration of a private road leading to the docks upon a 
river, is not a duty imposed upon arailroad company, 
and its loss or destruction must be deemed compensated 
by the award made by the commissioners in the condem- 
nation proceedings. 

ww from a judgment of the General Term of 

the Third Judicial Department, which affirmed a 
judgment of the Special Term. 

The defendant is the successor of the New York, 
West Shore and Buffalo Railway Company, a corpora- 
tion which prior to the commencement of this action 
had constructed a railroad along the west shore of the 


*8. C., 37 N. Y. St. Rep. 913; affirming 25 id. 1036. 
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} Hudson river, partly upon and partly in front of lands 


owned by the plaintiff. 

The plaintiff was the owner of a farm in the town of 
Marlborough, Ulster county, bounded on the east by 
the Hudson river and extending from the Orange 
county line northerly four thousand feet. In 1876 the 
State made to him a grant of lands under water ex- 
tending along the whole front of said farm. The rail- 
road was constructed partly upon the upland, partly 
upon land under water granted to the plaintiff, and 
partly upon land under water easterly of or outside of 
the plaintiff's grant. 

Upon the southerly portion of plaintiff's lands were 
two small docks at which vessels landed for freight 
and passengers, before the construction of the railroad, 
and from which aroad ran northerly through the plain- 
tiff's farm to the highway leading to the village of 
Marlborough. 

Upon the northerly part of the plaintiff's premises 
there was a small bay extending into a stream called 
Jews creek, upwhich for a short distance the tide 
ebbed and flowed. 

There was also a dock on this bay near the mouth of 
the creek where sand was shipped upon scows and sail 
vessels. 

The railroad crossed this bay a considerable distance 
from the shore line, and at the most northerly part of 
plaintiff's premises was entirely outside of the land un- 
der water granted to the plaintiff. 

The two docks mentioned were wholly within the 
strip of land acquired by the railroad. Across the bay 
aforesaid the railroad was constructed upon an em- 
bankment of earth and stone the greater part of the 
way, but about opposite the mouth of Jews creek there 
was an iron bridge seventy feet in length, the bottom 
of which was four feet above high water. 

In February, 1882, the commissioners of the land of- 
fice made agrant to the railroad company of land un- 
der water upon which the road was constructed, and 
subsequently the said railroad company instituted 
proceedings to acquire the title to plaintiff's lands and 
such proceedings were thereupon had that an award 
of $3,000 was made and confirmed and paid by the rail- 
road company to the mortgagee of the property as pro- 
vided by the final order of the court. 

This action was commenced in 1877, and alleged the 
destruction of the docks aforesaid, the maintenance 
of an embankment across the bay at the mouth of Jews 
creek, which prevented the plaintiff from navigating 
said bay, and asked judgment that the defendant re- 
store the highway leading to the docks, and the water 
channel leading to the bay at Jews’ creek so as not 
unnecessarily to impair their usefulness. 


William Lounsbery, for appellant. 
F. L. Westbrook, for respondent. 


Brown, J. The proceedings taken by the New 
York, West Shore and Buffalo Railway Company to 
acquire a right of way across the lands now owned by 
the plaintiff, were effectual to vest in the railway com- 
pany whatever title plaintiff or his grantors had 
either in the upland or in the land under the waters of 
the river. Itis nota valid objection to proceedings 
taken by arailroad company to acquire lands for the 
purposes of its incorporation, that it is under the wa- 
ters of a navigable stream,and the titles which individ- 
uals may have acquired therein by grant from the 
State may be taken by the exercise of the power of 
eminent domain equally with the upland. Jn re N. Y. 
C. &H. R. R. Co., 7 N. Y. 248; N. Y., W.S.& B. R. 
Co. v. Walsh, 27 Hun, 57; affirmed on this point in 89 
N. Y. 453. 

Having paid the compensation awarded by the court 
for the land taken above and below high-water mark, 
in the manner provided in the order confirming the 
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commissioners’ report, the railway company owed no 
further duty to the plaintiff except such as was en- 
joined upon it by law. 

This action seeks to compel the performance by the 
defendant of the duty imposed upon it by subdivision 
5, section 28, of the General Railroad Act, chapter 140, 
Laws of 1850, and the claim is: 

First. That it has failed to restore a highway lead- 
ing to the plaintiff's docks on the southerly portion of 
his premises, across which the railroad was con- 
structed, and 

Second. That it has failed to restore the channel 
through which, before the construction of the road, 
vessels sailed into the bay near the mouth of Jews 
creek. 

Upon the trial the plaintiff wholly failed to establish 
the fact that there was a highway leading to the docks. 
The court found that there was,none, and the evidence 
would not sustain any other conclusion. There was a 
private road leading from the highway across plain- 
tiff’s lands to the dock, but the restoration of such a 
road was not a duty imposed upon the railroad com- 
pany, and its loss or destruction must be deemed com- 
pensated by the award made by the commissioners in 
the condemnation proceedings. 

We need not consider in this case whether the de- 
fendant would be under a legal obligation to give an 
owner of lands under water, a part of which was taken 
for the railroad right of way, a crossing to that part of 
his grant which lies outside of the railroad, or whether 
section 44 of the General Railroad Act, relating to 
farm crossings, is applicable to property so situ- 
ated. 

No claim for such a crossing is made in the com- 
plaint, and there is no finding or request to find that 
the plaintiff was the owner of any land under water 
outside of the railroad, and we are not called upon to 
determine the existence of a fact which the trial court 
was uot asked to find. 

The plaintiff therefore has no cause of action against 
the defendant resting upon any unlawful interference 
with his private rights in the property upon which the 
railroad was constructed or for damages to his adjoin- 
ing property. Allrights which plaintiff or his grantors 
had in the land have been duly acquired and are now 
vested in the defendant. It remains to be seen 
whether he has any cause of action growing out of any 
interference with his rights in the navigable waters of 
the river. 

The commissioners of the land office were author- 
ized by the Legislature to grant to the railroad com- 
pany any land belonging to the people of the State re- 
quired for the purposes of its road, and under the 
grant made by such commissioners to the defendant's 
predecessor, it acquired not only such reserved rights 
as the State had in the land theretofore granted to the 
plaintiff, but it also acquired the title of the State to 
such land as the road occupied under water in front of 
plaintiff's premises not included in the plaintiff's 
grant, and under this grant and the condemnation 
proceedings the defendant’s title to its roadbed is ap- 
parently perfect and complete. 

It appears that when the road was constructed across 
the bay, uear the mouth of Jews creek, it was about 
one hundred feet westerly from the channel of the 
river and several hundred feet easterly of the shore 
line, and its effect was to intercept communication be- 
tween the shore and the channel of the river, and to 
prevent the passage of vessels to a dock on the plain- 
tiffs property, near the mouth of the creek, as had 
been done before the road was constructed, and the 
question is presented, what duty does a railroad com- 
pany under such circumstances owe to the owner of 
the upland? 

The plaintiff's private rights of property having been 
acquired by the defendant, the duty if any is not 








special to this particular case, but is such as is owing 
to every riparian fowner whose to the ch 1 
of the river is cut off by the railroad embankment, 
The railroad company is the licensee of the State, and 
its obligations are the same as would rest upon the 
State if engaged in the construction of a public work, 
except so far as they may have been enlarged by stat- 
ute. 

It is familiar law that the shores of navigable rivers 
and streams and the lands under the waters thereof 
belong to the State within whose territorial limits they 
lie, and may be appropriated by the State to all mu- 
nicipal purposes. The State may authorize the con- 
struction of bridges, piers, wharves or other obstruc- 
tions in navigable waters, and when such structures 
are not obnoxious to the regulations of Congress, and 
do not come in conflict with the paramount authority 
of the United States they are not nuisances. Willson 
v. Black Bird Creek Marsh Co., 2 Pet. 245; Gilman v. 
Philadelphia, 3 Wall. 713. 

In Willson’s Cuse, Chief Justice Marshall said: “The 
measure authorized by this act stops a navigable creek 
and must be supposed to abridge the rights of those 
who have been accustomed to use it. But this abridg- 
ment, unless it comes in conflict with the Constitution 
or a law of the United States, is an affair between the 
government of Delaware and its citizens, of which this 
court can take no cognizance.”’ 

There is uo statute of Congress applicable to this 
case. Jewscreek is not a navigable stream, and the 
question presented relates solely to the small bay of 
the river crossed by the railroad. The Legislature may 
grant or confer an exclusive privilege in tide water, 
provided the right granted does not trench upon the 
powers granted to Congress. People v. Tibbetts, 19 N. 
Y. 523; People v. Canal Appraisers, 33 id. 487; People 
v. Ferry Co., 68 id. 71. And the State may, for the pur- 
poses of commerce, partially hinder navigation by au- 
thorizing the construction of docks, piers and bridges, 
which are within the demands of commerce and to 
which navigation to a certain extent is subject. D.& 
H. C. Co. v. Lawrence, 2 Hun, 163; Bedlow v. N. Y. 
F. D. Co., 112 N. Y. 274. 

The authority to convey lands under water for rail- 
road purposes was conferred upon the commissioners 
of tiic land office by the General Railroad Law of the 
State. 

The power is to be exercised for the benefit of the 
public and to promote commerce and the public inter- 
ests, and the construction of the railroad upon the 
lands granted wasa lawful act and not a nuisance. If 
it impaired the navigation of the river it is sufficient 
to say that the State authorizedit. But the claim 
made by the appellant is that, although it may be law- 
ful to construct a railroad in the river, yet the owner 
of upland fronting upon every navigable bay or inden- 
tation in the shore across which the railroad passes is 
entitled to have a draw-bridge erected in the road to 
permit the passage of vessels to his property, and this 
right of the upland owner is said to flow from the sec- 
tion of the statute which provides that every stream 
of water, water-course or highway intersected or 
touched by the railroad shall be restored by the rail- 
road company “to its former state or to such state as 
not unnecessarily to have impaired its usefulness.” 
This provision was designed by the Legislature to pro- 
tect public rights, and so far as it applies to a navigable 
river it is the commerce thereon and the general right 
of uavigation that is intended to be protected. 

Hence it has reference to such streams and water- 
courses as were, before the construction of the road, 
capable of and accustomed to be generally navigated. 
Public interests and not private convenience was thus 
guarded and protected. 

No general commercial interest was infringed in this 
case. The bay in question was not navigable in the or- 
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dinary meaning of that term. That a vessel of light 
draft might at certain stages of the tide get nearer 
the shore than it can now in consequence of the exist- 
ence of the road, does not make it, in a general sense, 
a navigable part of the river. 

The plaintiff's right to navigate the river is not 
impaired, only the approach to the shore of his prop- 
erty. 

I do not see wherein the plaintiff's case differs from 
that of Gould v. H. R. Co., 6 N. Y. 522, or Getty v. H. 
R. Co., 21 Barb. 617, or Ormerod v. West Shore R. Co., 
21 Blatchf. 106. 

In the first case cited the plaintiff owned the upland 
but had no title to the land below high-water mark. 
The defendant’s road was constructed between high 
and low-water mark, under authority of the Legisla- 
ture, and cut off the plaintiff's access to the river. It 
was held in this court that the plaintiff had no private 
right in the waters of the river or in the shore, and was 
not entitled to recover damages occasioned by the con- 
struction of the railroad. In Getly’s Case the plaintiff 
owned a farm situated on a bay or indentation of the 
river, across the mouth of which the defendant had 
constructed its road, thus preventing access of vessels 
to the plaintiff's land. Under the provisions of de- 
fendant’s charter he claimed that he was entitled to 
havea draw-bridge constructed in the railroad to 
permit the passage of vessels to and from his docks. 

The Supreme Court held that the word “ bay’’ men- 
tioned in the section referred to, which required the 
defendantto construct draw-bridges in certain bays 
“to provide for free passage of such vessels as 
heretofore had passed or now can pass,”’ etc., meant 
only such bays as had a general navigation and such as 
the public had an interest in. 

Ormerod’s Case was an action to restrain the con- 
struction of a railroad which would cut off the ap- 
proach of vessels to certain brick yards situated within 
a small bay of the river. 

The plaintiff was the owner of a sailing vessel navi- 
gating the river and having a contract to carry brick 
from said yards to the city of New York. The land 
under water where the road was constructed had been 
granted to the owner of the brick yards, and defend- 
ant had taken proceedings to acquire title thereto un- 
der the General Railroad Law. 

The Federal court held that there was no interfer- 
ence with the general navigation of the river, and that 
as the State had granted title to the lands under water 
that title could be acquired by the defendant, and 
that the question was one solely of compensation be- 
tween the defendant and the land-owner. 

We are of the opinion therefore that this plaintiff is 
not, asa mere riparian owner, entitled to the relief 
asked for, and that as such he has by the construction 
of the railroad sustained no legalinjury. So far as he 
had an ownershipin the land taken he has been duly 
compensated. 

The defendant however appears to have recognized 
the propriety of affording some access to the bay in 
question, and constructed a bridge seventy feet in 
length under which scows can pass to and from the 
river, and in so doing it fully complied with the obli- 
gation imposed upon it by the Legislature. 

There is nothing in Langdon v. Mayor, 93 N. Y. 129; 
Williams v. Mayor, 105 id. 420, or Kingsland v. Mayor, 
110 id. 569, that conflicts with the views here ex- 
pressed. 

The fact that the plaintiff has been compensated in 
the manner provided by law for the rights of which he 
has been deprived, and the loss of property he has sus- 
tained by the construction of the railroad, sufficiently 
distinguishes those cases from the one under consider- 
ation. 

The judgment should be affirmed, with costs. 

All concur except PARKER, J., not sitting. 








CONVERSION — EVIDENCE OF DELIVERY— 
SECTION 829, CODE OF CIVIL PROCEDURE— 
PROOF OF VALUE. 


NEW YORK COURT OF COMMON PLEAS, GENERAL 
TERM, MAY, 1891. 


GREGORY V. FICHTNER, Ex’R, ETC.* 

Certain personal property, inclosed in a box, was handed by 
plaintiff to an intermediary, with instructions to deliver 
the same to defendant’s testator. The box was so de- 
livered to said testator, the intermediary being ignorant 
of its contents. Held, that proof by plaintiff of the 
specific articles contained in said box, tending to establish 
delivery, necessarily involved testimony as to a person 
transaction with the deceased, and was incompetent un- 
der section 829 of the Code. 

The only evidence of the value of the jewelry was the testi- 
mony of the plaintiff that it was worth $1,857. This evi- 
dence was received under objection. Held, error; that 
plaintiff,not being an expert, was an incompetent witness. 


PPEAL from judgment and order of the General 
Term of the City Court affirming judgment on 
a verdict and an order denying motion for a new 
trial. 
Action for conversion of several pieces of jewelry by 
defendant’s testator. 


John A. Strayley, for appellant. 
John Stacom, for respondent. 


Pryor, J. The contention that the proof was in- 
sufficient to authorize a verdict for the plaintiff, is 
clearly untenable; avd upon an appeal from a judg- 
ment of affirmance by the General Term we have no 
jurisdiction to review the weight of evidence. Weare 
confined therefore to the consideration of errors in 
law apparent on the record. 

As intimated, the court rightly refused to dismiss 
the complaint, either for intrinsic defect or insuffi- 
ciency of proof. Thecomplaint alleges property in the 
plaintiff's possession by the defendant as bailee; his 
refusal, on demand, to deliver the jewelry and its 
value. Nothing more was requisite to a cause of ac- 
tion for conversion. 

And of these allegations something more at least 
than ascintilla of evidence was adduced. The criti- 
cism of the appellant is, that the jewelry owned and 
demanded by the plaintiff was not identified by proof 
as the jewelry in controversy; but as only one parcel 
of jewelry is indicated, either by the pleadings or the 
evidence, the inference is irresistible that the jewelry 
demanded by the plaintiff was the jewelry detained by 
the defendant. 

The appellant argues that the demand and refusal in 
evidence was not sufficient proof of conversion, be- 
cause it was not apparent that the defendant had 
either possession of the jewelry or had parted with it 
to evade delivery of it. But if a defendant has parted 
with possession, it is not necessary to show that he did 
so with a fraudulent purpose. The facts here fail to 
support the proposition on which the appellant relies, 
namely: ‘“Ifatthe time the demand is made, the 
goods are in the actual possession of another, and the 
person of whom the demand is made has not, and 
never had, any control over them, the fact that he 
claims the goods, and declares they are his own prop- 
erty, will not amount to a conversion ”’ (Andrews v. 
Shuttuck, 32 Barb. 396); but the evidence presents 
rather that other criterion of conversion propounded 
by Earl, J., in Gillot v. Roberts, 57 N. Y. 28, namely: 
‘“Where mere words are relied upon, they must be ut- 
tered under such circumstances, in proximity to the 
property, as to show a defiance of the owner’s right, a 
determination to exercise dominion and control over 
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the property, and to exclude the owner from the exer- 
cise of bis rights.”” The uncontradicted evidence is 
that the defendant’s testator had possession of the 
jewelry; and that when the plaintiff demanded it of 
him, ** he gave her a push,” and said, ‘‘Go away from 
here; whatever I have I will keep.” A refusal to de- 
liver under such circumstances, furnishes plenary 
proof of conversion. 

The appellant further contends that his plea of the 
statute of limitation was made good by uncontro- 
verted evidence. The proof is, that in 1872 the de- 
fendant received the articles of jewelry on deposit for 
an indefinite period, and that in 1884 or 1885, the re- 
turn of them was demanded by the plaintiff. The 
action was commenced in February, 1885. In the ab- 
sence of evidence of any actual conversion, the refusal 
to deliver on demand constituted the conversion; and 
indisputably the statute commenced to run at the 
time of that refusal. It was so at common law, and it 
is so by the express terms of the Code, which provides 
that ‘“‘ where there wasadelivery of personal property, 
not tobereturned * * * ata fixed time or upon 
a fixed contingency, the time must be computed from 
the demand.” § 410, subd.2. “‘This section was a 
codification of the law as it existed at the time of its 
adoption and created no new rule of law” (King v. 
Mackellar, 109 N. Y. 215, 224), and at common law the 
rule was elementary that ‘‘ where a demand is neces- 
sary to perfect a right of action, the statute runs from 
the demand.” 13 Am. & Eng. Enc. Law, 721; Payne 
v. Gardiner, 29 N. Y. 146; Smiley v. Fry, 100 id. 262. 
The authority relied upon by the appellant (Ganley v. 
Troy, 98 N. Y. 487), instead of sustaining, quite clearly 
discredits his contention. The distinction is between 
a deposit for a determinate and a deposit for an unde- 
terminate period; and in the latter case the Code, sec- 
tion 410, expressly provides that ‘‘the time must be 
computed from the demand.”’ Here the jewelry was 
not to be returned “‘at a fixed time or upon a fixed 
contingency ;’’ in other words, the deposit was for an 
indefinite time, and so the statute of limitations is no 
answer to the action. Fry v. Clow, 50 Hun, 574. 

So far as to allegations of error which we find 
to be untenable. We proceed to indicate others which 
we deem to be well supported and of sufficient mo- 
ment to require a reversal of the judgment. 

Although the action be against an executor, the 
plaintiff was not incompetent, under section 829 of the 
Code, to testify to the value of tae jewelry. Burrows 
v. Butler, 38 Hun, 157. But asacondition of the ad- 
missibility of her opinion, it was necessary to show 
that she was competent to form an opinion —in other 
words, that she was an expert on the value of jewelry. 
That a witness cannot testify as an expert unless he be 
an expert, is elementary law and familiar practice. 7 
Am. & Eng. Enc. Law, 514. Yet here, without any 
evidence whatever of her qualification to speak as to 
the value of the jewelry, the plaintiff was allowed to 
state the value as $1,857. True, she had said that she 
bought the jewelry, but she did not give the price, and 
the mere fact of the purchase was no proof of her ac- 
quaintance with the value. On objection to the evi- 
dence as incompetent, the learned trial judge an- 
swered: ‘I will allow yon’’ (defendant’s counsel) “ to 
cross-examine the witness concerning her knowledge 
as to the value of this jewelry,” implying that the bur- 
den is upon a party to prove the incompetency of an 
adverse witness, rather than upon the party producirg 
him to show his competency. 

This error in the admission of evidence was palpably 
prejudicious to the appellant; for the case discloses no 
other proof of value to sustain the verdict; and in his 
charge the learned trial judge assumed that the value 
was so conclusively shown by the plaintiff's testimony 
as not to be a question for the jury. In vain the re- 
spondent cites Jones v. Morgan, 90 N. Y.10. as estab- 








lishing the sufficiency of the proof of value in the pres- 
ent case; for there was evidence of the cost price and 
of deterioration by age and use, while here neither of 
those facts is exhibited. 

Another error in the admission of evidence is equally 
fatal to the judgment. 

It was of course an indéspensable part of the plain- 
tiff’s case to prove what and how much jewelry had 
been delivered to the defendant, and the fact was 
shown thus: The plaintiff testified that she put the 
jewelry in a box; that the jewelry consisted of such 
and so many pieces, and that she left the box in cus- 
tody of Mrs. Immer, with directions to deliver it to the 
defendant’s testator. Mrs. Immer then testified that 
she did not know what was in the box, but that she 
delivered it to the defendant’s testator, and so, and 
not otherwise, was it proved that the defendant’s tes- 
tator received the particular pieces, and all the pieces 
of the jewelry forthe conversion of which the plain- 
tiff has recovered damages. The defendant moved to 
strike out the plaintiff's testimony as to what jewelry 
was delivered to the defendant’s testator, on the 
ground that it was incompetent under section 829 of 
the Code; but the motion was denied, with an excep- 
tion. The defendant then moved the court for a dis- 
missal of the complaint, on the ground ** that there is 
no competent evidence of the delivery of the articles,” 
which was also denied, with an exception. Finally the 
defendant requested the court to charge the jury 
‘that there is no competent proof of the delivery of 
the jewelry,” and this too was denied, with an excep- 
tion. Thus the point is duly presented, that the 
plaintiff was incompetent, under section 829 of the 
Code,-to testify to the delivery of the jewelry to the 
defendant's testator. 

Did the plaintiff's testimony go to prove a personal 
trausaction or communication with the deceased? 
Mrs. lmmer did not show what jewelry was delivered 
to the deceased, for she did not know. She proved 
only that she delivered the box to him. It was by the 
evidence of the plaintiff that the jury were informed 
what jewelry was delivered to the deceased. Strike 
out the plaintiff's testimony, and there is no evidence 
of that delivery. And the transaction was between 
the plaintiff and the deceased—although an uncon- 
scious intermediary was employed—as strictly and es- 
sentially as if the box had been sent by the plaintiff to 
the deceased through the agency of the post-office or 
an express company. Suppose an action for the con- 
version of articles inclosed in an envelope and trans- 
mitted by mail; a third party proves the delivery of 
the envelope to the deceased, and then the plaintiff 
offers to testify to the contents of the envelope; would 
not such evidence be rejected as involving strictly and 
essentially a personal communication by the plaintiff 
to the deceased? Disclosure of the contents of the 
envelope is not by the plaintiff to the postmaster, but 
is made for the first time to the deceased. So here the 
contents of the box were not divulged to Mrs. Immer, 
and she did not reveal them to the deceased; but 
knowledge of those contents was, in the most literal 
sense, imparted to the deceased by the plaintiff. 
Plainly, it was a personal transaction and communica- 
tion between the plaintiff and the defendant's tes- 
tator. 

Statutes are to be construed so as to effectuate the 
remedy for which they are designed; and the mischief 
against which section 829 of the Code was directed is 
testimony by an interested party of a transaction or 
communication which the decease of the other party 
makes incapable of contradiction. The present case 


involves the mischief; since the plaintiff testified toa 
transaction and communication as to which only the 
deceased could speak, and being within the mischief 
of the former law, it is within the scope of the remedy 
which the new law contemplates. 


“The statute is a 
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beneficial one, and ought not to be limited or narrowed 
by construction. Although it must appear that the 
interview or transaction sought to be excluded was a 
personal one, it need not have been private or confined 
to the witness and the deceased. A contrary rule 
would defeat the reasonable intent of the statute, that 
asurviving party should be excluded, as one inter- 
ested, from maintaining, by his testimony, an issue 
which in any degree involved a communication or 
transaction between himself and a deceased person.” 
Holcomb v. Holcomb, 9% N. Y. 316, 325; Heyne v. 
Dofler, 36 N. Y. 8t. Rep. 497. “Any fact as to which 
a party is prohibited from testifying by section 829 of 
the Code, cannot be established inferentially from his 
testimony.” Johnson v. Spies, 5 Hun, 468. “A fact 
that cannot be proved by him directly cannot be es- 
tablished inferentially by his testimony.” Jacques v. 
Elmore, 7 Hun, 676; Grey v. Grey, 47 N. Y. 554. 

Weare of opinion that the evidence in discussion 
was incompetent, and its admission error. 

Judgment reversed and new trial, costs to abide the 
event. 

DALY, C. J., and ALLEN, J., concur. 





MUNICIPAL IMPROVEMENTS — ASSESS- 
MENTS— EXEMPTION OF CHURCH PROP- 
ERTY. 


GEORGIA SUPREME COURT, FEB. 27, 1891. 


City oF ATLANTA V. First PRESBYTERIAN CHURCH. 


Alocal statute which confers upon the municipal govern- 
ment power and authority to assess one-third of the cost 
of grading, paving, macadamizing and otherwise improv- 
ing the roadway or street proper, on real estate abutting 
on each side of the street improved, subjects alike all 
real estate owned by individuals or private corporations, 
without respect to the purpose or use for which the prop- 
erty is held or to which it is devoted. Churches are not 
exempt, and after paying such assessment the religious 
corporation to which a church belongs cannot recover 
back the money so paidinto the city treasury. Trustees, 
etc., v. City of Atlanta, 76 Ga. 181, overruled. 


RROR from Superior Court, Fulton county; M. J. 
Clarke, judge. 


J. B. Gocdwin, J.T. Pendleton and J. A. Anderson, 
for plaintiff in error. 


Hoke & Burton Smith, for defendant in error. 


BuiecK.ey, C. J. This was an action by the church, 
a body corporate and politic, against the city, brought 
in February, 1887, to recover the sum of $616.87, the 
amount paid by the plaintiff to the defendant in Jan- 
uary, 1885, in satisfaction of a fi. fa. which the city had 
issued against and caused to be levied upon the church 
building and the premises on which the same was situ- 
ate, said premises fronting and abutting on Marietta 
street. The fi. fa. was issued for the pro rata share of 
these premises of the cost incurred in the year 1883 by 
the city in paving with Belgian blocks the roadway or 
street proper on which the premises abutted. The pay- 
ment was made under protest, and to prevent a sale of 
the property in pursuance of the levy. The street was 
paved by virtue of the act of September 3, 1881, amend- 
ing the charter of the city, and the provisions of the 
act were fully complied with. The church building 
was used only for church purposes and religious wor- 
ship. At the trial the facts were agreed upon, and re- 
duced to writing, and by consent of parties the only 
question raised was stated thus: ‘Is property occupied 
by achurch, and used for church purposes only, and 
religious worship, liable for street improvement under 
the said act of 1881?” 7 court instructed the jury 








to find for the plaintiff, and after verdict the defend- 
ant moved for a new trial because of error in this in- 
struction, and because the verdict was contrary to 
law and to evidence. The motion was overruled. 

The act in question (Acts 1880-81, p. 358) was con- 
strued by a majority of this court as then constituted 
in Trustees, etc., v. City of Atlanta, 76 Ga. 181, and that 
decision was afterward held by a full bench to be con- 
clusive upon the parties in that case, the same case 
having again come up for review. The principle of res 
adjudicata made the latter ruling a necessary corollary 
to the former, whether the first in order was correct or 
incorrect. But as the present case, although it involves 
the same question touching the right construction of 
the act of 1881, is a new case, and between different 
parties, or with one of the parties different, the duty 
of construing the act de novo cannot be declined by the 
present bench, save upon the ground that the former 
construction is satisfactory, or if not that it should be 
acquiesced in because of some mischief or public in- 
convenience likely to result from adopting and pro- 
mulgating a different construction after the first has 
stood undisturbed for a period of nearly five years. 
The rule of stare decisis is a wholesome one, but should 
not be used to sanctify and perpetuate error iv so short 
a term as five years, without very weighty reasons in 
behalf of public policy. At the last term of this court 
we recognized the rule in Scott v. Stewart, 84 Ga. 772, 
asaright rule of decision where many transactions of 
the public at large, based on an exposition of the 
law declared ten or eleven years ago, would probably 
be disturbed or vitiated by expounding the law differ- 
ently now. We deprecate and distrust rash innovation 
as much as the most conservative magistrates ought, 
but it has never been the doctrine of any court of last 
resort that the law is to be a refuge and safe asylum 
for all the errors that creep intoit. Indeed the mind, 
private or official, which closes down upon all the 
errors it embraces, refusing to eject them when ex- 
posed, is no longer fit for the pursuit of truth. Courts, 
like individuals, but with more caution and delibera- 
tion, must sometimes reconsider what has been al- 
ready carefully considered, and rectify their own mis- 
takes. If this is to be done in any case, it would seem 
to be acase like the present, where a change of decision 
would uproot no transaction founded on the prior de- 
cision, and where the effect in the particular contro- 
versy atthe bar would be simply to leave the parties 
where they had placed themselves by doing aright 
what one of them now seeks to have undone. If in 
very truth, according to the real law of the matter, the 
church corporation paid to the city a debt which it 
justly owed, and for which it was legally liable, it 
could not recover back the money consistently with 
Christian morality, were there no other obstacle to 
withdrawing the cash from the city treasury. Nor does 
the corporation desire so to do, for it has united with 
the city in formulating thus the question to be decided : 
‘*Is property occupied by a church, and used for 
church purposes only, and religious worship, liable for 
street improvement under the said act of 1881?” We 
could not answer truly according to our judicial con- 
victions by citing and following the case in 76 Georgia, 
for we think that case misconstrues the act, and un- 
duly restricts its application. 

The act, after conferring power to grade, pave, mac- 
adamize and otherwise improve the streets, invests the 
mayor and general council wtth ‘“‘ power and author- 
ity to assess one-third of the cost of grading, paving. 
macadamizing, * * * and otherwise improving the 
road-way or street proper, on the real estate abutting 
on each side of the street improved; provided that be- 
fore any street, or portion of a street, shall be so im- 
proved, the persons owning real estate which has at 
least one-third of the fronting on the street, or portion 
of astreet, the improvement of which is desired, shall 
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in writing. request the commissioners of streets and 


sewers to make such improvements, and said commis- 
sioners shall have approved the same, and shall for- 
ward the same, with their approval, to the mayor and 
general council, with a statement of the character of 
the improvement proposed to be made, and an estimate 
of the cost of the same, and said mayor and general 
council shall by ordinance direct the said work to be 
done.’”’ Acts 1880-81, pp. 359, 360. The act proceeds to 
confer power to adopt by ordinance a system of equal- 
izing assessments, and prorating the cost ‘‘on the real 
estate according to its frontage on the street or portion 
of astreet so improved.”’ It declares ‘‘ that the amount 
of assessment on each piece of real estate shal! bea 
lien on said real estate from the date of the passage of 
the ordinance providing for the work and making the 
assessment;’’ and it gives the mayor and general 
council *‘ authority to enforce the collection of the 
amount of any assessment so made for work + * * 
upon streets * * * by execution to be issued by the 
clerk of council agaiust the real estate so assessed, and 
against the owner thereof, at the date of the ordinance 
making the assessment, which execution may be levied 
by the marshal of said city on such real estate; and 
after advertisement and other proceedings, as in cases 
of sales for city taxes, the same may be sold at public 
outery to the highest bidder, and such sale shall vest 
an absolute title in the purchaser; provided, that the 
defendant shall have a right to file an affidavit” to 
contest the amount due, etc. Id., p. 360. It only re- 
quires that language shall be taken in its ordinary sig- 
nification, in conformity to the rule of construction 
laid down in section 4 of the Code, for us to be able 
to hold, not as a conjecture, but with absolute cer- 
tainty, that the terms ‘‘ real estate abutting on each 
side of the street improved,”’ include all lands so abut- 
ting, no matter to whom they belong, nor how the 
buildings upon them may be occupied or used. Church 
property therefor is manifestly within the letter of the 
act, and as clearly within it as any other property 
whatsoever. The grant of power to assess it is no less 
express than is the grant of power to assess any other. 
The act neither makes nor hints at any discrimination, 
but uses words which embrace all real estate as appro- 
priately and completely as they embrace any part of 
the same. It would be as consistent with the letter of 
the statute to deny that it comprehends any real estate 
at all as to deny that it comprehends all that abuts on 
the street. This isthe plain truth, and yet the opinion 
of the court in 76 Georgia, 187,188, launches the argument 
by referring tothe rule that no corporation can exer- 
cise any power not expressly conferred or necessarily 
implied; and after observing that places of religious 
worship, etc., are not brought directly by name within 
the provisions of the act, adds: ‘‘And we do not think 
they can be brought within it by construction or nec- 
essary implication, unless it is made to appear that the 
property so exempted from taxation is used for pur- 
poses of ‘private or corporate profit or income.’ ” 
This seems to be the fundamental error of the opinion. 
It treats the city as invoking implication, whereas the 
city points to an express grant, and the church invokes 
implication to limit the words of the grant. True, 
church property is not brought in by its special name, 
nor is any other; the name applied to all alike being 
“real estate abutting on each side of the street im- 
proved.’’ The property now in question, though be- 
longing to a religious corporation, and used exclusively 
for worship and church purposes, is “ real estate,”’ and 
it abuts on Marietta street, the street improved. The 
true and only problem is whether it can be taken out 
of the act by implication, not whether it can be brought 
in. The Legislature, by not excepting any real estate 
whatever, has put it in; and no consistent and en- 
forced construction of the act can be arrived at with- 
out setting out from this standpoint. To deny the 








natural import of the words of astatute, and thus ex. 
clude from them something that they evidently com. 
prehend, and then to argue that this same thing can- 
not be brought in by implication, is to expel the occu. 
pant and then keep him out because he was never in. 
If the words “the real estate abutting on each side of 
the street improved,” ure not definite and free from 
all manner of ambiguity, no words can be. And yet, 
clear and definite as they are, we can be morally cer. 
tain that they comprehend more than the Legislature 
intended they should, for they cover, by their letter, 
public as well as private property, and subject the 
whole alike to assessment, lien, levy and sale. That 
the public property of the United States, the State, the 
county or the city was intended to be dealt with thus 
is so improbable that we can have no hesitation in 
holding that an implied exception as to all public prop- 
erty can and should be engrafted upon the act by con- 
struction. And just here the real question in its ulti- 
mate form emerges: Cau alike exception in favor of 
church property, which all will agree is not public but 
strictly private property, be recognized, and the words 
of the statute still further narrowed by construction 
so as to exclude it also? No auswer to this question is 
afforded by citing the clause of the Constitution which 
authorizes the General Assembly to exempt church 
property as well as public property from taxation, and 
citing with it the act of 1878 (Code, § 798), by which the 
power was exercised throughout its whole extent, and 
thereby for the time being exhausted. This court has 
ruled in Hayden v. Atlanta, 70 Ga. 817, a case which 
arose out of the identical statute we are now constru- 
ing, that the taxation to which that power relates is 
taxatiou for revenue, and not local assessments for the 
improvement of streets, which latter are in the nature 
of au interchange of equivalents between the public 
and the owners of property locally benefited by the 
improvement. By general and pow almof&t unanimous 
concurrence throughout the jurisprudence of the 
American States, there is an essential difference be- 
tween the two species of taxation; and many rules, 
whether constitutional or statutory, which govern the 
former are without application to the latter. See be. 
sides the citations in Hayden v. Atlanta, supra; City 
of Birmingham v. Klein, 89 Ala. 461; Speer v. Athens, 
85 Ga. 49; 2 Dill. Mun. Corp. (4th ed.), §§ 777, 778. 
Consistency requires that when the Constitution 
has been ruled, as in Hayden v. Atlanta, not to apply 
to local assessments, its provisions on the subject of 
taxation should not be treated as authority, direct or 
indirect, for holding property of any kind exempt 
from such assessments. If it supplies no rule for levy- 
ing assessments, and declares no exemption from their 
imposition, what control can it possibly have when a 
statute on the subject of assessments is under con- 
struction? To appeal to it in the discussion is either 
to recede from the doctrine that it is silent on assess- 
ments, or to invoke what it says on one subject to limit 
what the Legislature has expressly said when treating 
ofanother. Surely the mere grouping of church prop- 
erty with public property, first by the Constitution 
and then by the statute, in dealing with taxation 
proper, is no sufficient reason for concluding that the 
Legislature intended that they should stand upon the 
same footing in the law of local assessments, where no 
such intention has been anywhere declared. The ar- 
gument that because the Legislature, under express 
authority granted to it by the Constitutiou, has ex- 
pressly exempted church property from taxation, 
therefore it has impliedly exempted it from local as- 
sessment, is manifestly fallacious. The Constitution 
itself exempts nothing. not even public property; it 
only gives authority to the General Assembly to make 
certain exemptions. Without some express promul- 
gation of the legislative will, no private property what- 
ever could claim exemption from general taxation. 
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How can a system of express exemption from such 
taxation be a legitimate premise from which to con- 
clude that the Legislature intends a system of implied 
exemption as to certain private property to run 
through its enactments on the subject of local assess- 
ments? Having once made the distinction between 
the two species of taxation, and professing still to ad- 
here to it, we ought to accept its consequences. In no 
other way can consistency be maintained, and nothing 
inconsistent is law, for the law is never in conflict with 
itself, nor one part with another part. 

It may be said however that the opinion we are re- 
viewing does not cite the Constitution, and the statute 
under it exempting church property from taxation, as 
authority direct or indirect, but only as evincing on 
the part of the State a friendly spirit and disposition 
toward religious institutions and instrumeuntalities. 
For this purpose we concede the citation would be le- 
gitimate. The Constitution defines very explicitly the 
fiscal relation*which the State isto bearto religion. It 
declares on the one hand (Code, § 5006): ‘‘ No money 
shall ever be taken from the public treasury, directly 
or indirectly, in aid of any church, sect or denomina- 
tion of religionists, or of any sectarian institution.’’ 
This settles it that the State shall pay nothing to the 
church. It declares on the other hand (Id., §§ 5181, 
6182, 5184): ‘‘All taxation shall be uniform upon the 
same class of subjects, and ad valorem on all property 
subject to be taxed within the territorial limits of the 
authority levying the tax, and shall be levied and col- 
lected under geveral laws. * * * The General As- 
sembly may by law exempt from taxation all public 
property, places of religious worship or burial, all in- 
stitutions of purely public charity, all buildings erected 
forand used as a college, incorporated academy or 
other seminary of learning; the real and personal es- 
tate of any public library, and that of any other liter- 
ary association, used by or connected with such library, 
all books and philosuphical apparatus, and all paint- 
ings and statuary of any company or association kept 
in a public hall, and not held as merchandise or for 
purposes of sale or gain; provided, the property so 
exempted be not used for purposes of private or cor- 
porate profit or income. * * * All laws exempting 
property from taxation, other than the property 
herein enumerated, shall be void.’”’ This settles it that 
the church, like other proprietors, shall pay taxes upon 
its whole property, unless the Legislature shall think 
proper to exempt its places of religious worship, etc., 
not used for purposes of private or corporate profit or 
income. All property of the church not embraced in 
this power of exemption stands with reference to the 
State, upon exactly the same footing as if it belonged 
toindividuals, and had no connection with religious 
uses whatever. With respect to it there can be no ex- 
emption from general taxation expressly granted, 
much less any resulting from implication only. And 
the scheme of the Constitution evidently is to have no 
implied exemption at all; certainly none other than of 
public property. It may be that were the Legislature 
to lay a tax for the benefit of the State upon all prop- 
erty, without having declared any exemption what- 
ever, the statute might be construed as impliedly ex- 
cepting public property; but no court we apprehend 
would feel warranted in extending the implication to 
church property. Thus the matter stands with refer- 
erence to the species of taxation with which the Con- 
stitution deals, to-wit, taxation for revenue. The 
policy of the State, as indicated by the Constitution, 
is to make no discrimination in favor of property de- 
voted to religious purposes save by express statute. 
While the Legislature is empowered to extend favor 
to such property, it is expected to do so if atall by ex- 
press provision. And such is now our whole statutory 
scheme with reference to churches and religion. The 
policy is to favor them—favor them highly—but to 





leave no favor whatever to implication. This is shown 
by the opinion we are reviewing. It correctly refers 
toa great number of topics in respect to which favors 
have been granted, but they have all been exgranted. 
In the whole range of our State legislation since the 
adoption of the Code, we know of no instance in which 
the Legislature has been understood to intend any fa- 
vor or privilege in behalf of the church which it has 
failed to set down and specify in express terms. Tak- 
ing the Code and all our statutes together, we have a 
comprehensive and specific enumeration of particu- 
lars, in respect to which religion and those engaged in 
its ministrations are preferred or favored. But surely 
this isno warrant for a court to add to those favors by 
construction or implication. On the contrary, as the 
Legislature has expressed so much, the inference 
ought to be that ifs expressions are co-extensive with 
its will aud intention. 

Glancing now at the current of authorities let us see 
how the streamruns. In People v. McCreery, 34 Cal. 
456, the Supreme Court of that State say: ‘‘ The mean- 
ing of taxation must be kept in view, and that isa 
charge levied by the sovereign power upon the prop- 
erty of its subject. [tis not a charge upon its own 
property, nor upon property over which it has no do- 
minion. This excludes the property of the State, 
whether lands, revenue or other property, and the 
property of the United States.” Accordingly it was 
held in Doyle v. Austin, 47 Cal. 353, that a statute pro- 
viding for the opening of a street, and for the payment 
of the expenses by assessment upon the lands bene- 
fited, was not vitiated by an express exception from 
liability in making the assessment of lands belonging 
to the United States, the State of California and the 
city respectively, although it appeared by the report 
of the assessors that these lands would be benefited to 
the extent of $800,000. That property belonging to the 
public, and held for public uses, is exempt from tax- 
ation when not expressly subjected thereto, is held in 
the following cases: City of Rochester v. Town of Rush, 
80 N. Y. 302; Directors of Poor v. School Directors, 42 
Penn. St. 21; City of Louisville v. Com., 1 Duv. 295. 
The same rule prevails as to assessments for local im- 
provements ofa public nature. Jnhabitants of Worces- 
ter Co. v. Mayor, etc., of Worcester, 116 Mass. 193; 
County Commissioners v. Board, etc., of Maryland Hos- 
pital, 62 Md. 127; State v. City of Hartford, 3 Am. & 
Eng. Corp. Cas. 610, the editor citing 49 Conn. 89, which 
isamiscitation. In Missouri, it would seem, an ex- 
emption is not implied in favor of all public property. 
St. Louis Public Schools v. St. Louis, 26 Mo. 468. And 
in Illinois, under the Constitution of 1870, such ex- 
emptions are not implied. Adams Co. v. Quincy (IIlL.), 
22 N. E. Rep. 624. In New York certain words con- 
tained in a city charter were construed to subject 
property of the State to assessment for the improve- 
ment of a street. Hassan v. City of Rochester, 67 N. 
Y. 528. In Texas (Harris Co. v. Boyd, 7S. W. Rep. 
713), an exemption in the Constitution protecting the 
property of counties, cities and towns, held only for 
public purposes, from forced sale and from taxation, 
was ruled to extend to an assessment against a court- 
house for the improvement ofa street. It is manifest 
however that this decision could have been rested upon 
the general principle announced by the courts of Mas- 
sachusetts, Maryland and Connecticut, to the effect 
that public property is not included in statutes for lo- 
cal assessments unless specially named. Implied ex- 
ceptions in favor of public property also prevail over 
general words in a statute founded on the exercise of 
the power of eminent domain. Mayor, etc., of Atlanta, 
v. Central R., etc., Co., 53 Ga. 120; St. Lowis, etc., R. 
Co. v. Trustees, 43 Til. 303. We thus see that to engraft 
an exception upon the amended charter of Atlanta in 
favor of public property has the sanction of authority. 





But no such rule prevails, so far as we know or have 
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been able to ascertain, in favor of private property 
used for religious purposes. In the following cases 
churches, although not expressly named in assessment 
statutes, were held to be subject to assessment for lo- 
cal improvements, notwithstanding they were exempt 
by express law from general taxation: Jn re Mayor, 
etc., of New York, 11 Johus.77. And see Harlem P. 
Church v. Mayor, 5 Hun, 442; In re Second Ave. M. E. 
Church, 66 N.Y. 395; People v. Mayor, etc., 2 Hun, 433; 
Northern Liberties v. St. John’s Church, 13 Penn. St. 
104; Lefevre v. Mayor, etc., 2 Mich. 586; City of Ollawa 
v. Trustees of Free Church, 20 Ill. 423; Broadway B. 
Church v. McAtee, 8 Bush, 508; Lockwood v. City of St. 
Louis, 24 Mo. 20. And see First P. Church v. Ft. Wayne, 
36 Ind. 338; Society v. City of Providence, 6 R, I. 235. 
The like rule has been applied to cemeteries. Mayor, 
etc., v. Green Mt. Cemetery,7 Md. 517; Buffalo City 
Cemetery v. Buffalo, 46 N. Y. 506; Pima v. Cemetery 
Ass'n, 42 Ohio St. 128. And to hospitals, asylums and 
other charitable institutions. Sheehan v. Hospital, 50 
Mo. 155; City of Lafayette v. Orphan Asylum, 4 La. 
Ann. 1; Society v. Boston, 116 Mass. 181. And see City 
of Chicago v. Baptist Theological Union, 115 Ill. 245; 
Inve St. John’s Asylum, 69 N. Y.353. Also to institu- 
tions of learning, etc. Jn re College Street, 8 R. I. 
474. 

If express words are requisite to exempt private 
property from general taxation, there is no reason why 
like words are not equally necessary to exempt it from 
assessments. Lima v. Cemetery Ass'n, supra. Instan- 
ces of such express exemption are furnished by State 
v. Mayor, etc., 36 N. J. Law, 478; State v. City of St. 
Paul, 36 Minn. 529. But in City of Chicago v. Baptist 
Theological Union, 115 Ill. 245, it was held that even an 
express exemption from assessment could not be 
granted under the Constitution of Illinois, because vio- 
lative of the principle of equality. Inasmuch as the 
Constitution of Georgia neither expressly nor by im- 
plication lays down any principle whatever touching 
local assessments, being entirely silent on the subject, 
there would seem to be no defect of power in the Leg- 
islature to spare churches from such assessments at 
pleasure. Werule not that the Legislature might not 
have granted the exemption now contended for, had 
it been so disposed, but that it has not doneso. The 
question of legal discrimination in favor of church 
property over secular property, in the matter of bear- 
ing burdens, is one of public policy; and it is for the 
Legislature, not the courts, to mould that policy and 
proclaim it. The services of religion to the State are 
of untold value, but it is the glory,of religion in this 
country that it serves as a volunteer, without money 
and without price. 

Judgment reversed. 


—_——_>______. 


WILL — POWERS — EXECUTION. 


RHODE ISLAND SUPREME COURT, MARCH 14, 1891. 


MATTESON v. GODDARD. 


A testator devised to his residuary legatee all the residue of 
his property of which he might be possessed at death, or 
over which he might at death have the power of testa- 
mentary disposition. Afterward he conveyed most of 
his property upon a trust for himself, and after his death, 
for such uses and purposes as he should py will direct and 
appoint. He never revoked said will, nor made another. 
Held, that the power of appointment reserved by the deed 
of trust was not executed by the will. 


ILL in equity for instructions as to construction of 
will. 


Theodore F. Tillinghast, for complainants. 





~~ Arnold Green, for respondent Elizabeth C. God- 


dard. 


James \Tillinghast, Thomas C. Greene and John D, 
Thurston, for other respondents. 


Durreg, C. J. Francis W. Goddard died May 18, 
A. D. 1889, leaving a wife, Elizabeth C. Goddard, a 
son, a daughter and a grand-daughter, daughter of 
said daughter, surviving heirs. He left a will which 
has been proved, dated December 2, A. D. 1881. It 
consists of three clauses. The first clause directs the 
payment of his debts; the second devises land in War- 
wick to his wife for life, with remainders over; the 
third is as follows: ‘All the rest and residue of my 
property, real, personal and mixed, wherever situated 
and of whatever kind, of which I may be possessed at 
the time of my death, or over which I at the time of 
my death may have the power of testamentary disposi- 
tion, I give, devise and bequeath to my wife, Elizabeth 
Cass Goddard, to her and her heirs.’’ Six and a half 
years later, to-wit, March 9, A. D. 1888, Mr. Goddard 
executed two trust deeds, by one of which he conveyed 
certain real estate, including said Warwick land, and 
all but a very small part of that which was devised by 
the third or residuary clause of his will, and by the 
other fifty shares in the Berkley Company, a manu- 
facturing corporation. The property was conveyed to 
the complainants upon certain trusts declared in said 
deeds, among them for Mr. Goddard, the settlor, for 
life, and after his decease, ‘‘for such uses and pur- 
poses,’’ to use the language of the deed, ‘us I by my 
last will and testament shall direct and appoint con- 
cerning the same,’’ and in default thereof, to his wife 
for life, if she should survive him; and then, by a 
series of contingent limitations, carefully drawn, to 
his children and their issue, if they or any of them 
should survive him and his wife; if not, to the person 
or persons who at the death of him and kis wife should 
then be entitled to the same, as real estate, as his heir 
or heirs at law of the blood of his mother, according 
to the statute of descent then in force. The complain- 
ants bring this bill for instruction upon the question 
whether the will, or rather the residuary clause 
thereof, does or can operate on the trust estates as an 
appointment of the same under said deeds, Mrs. God- 
dard claiming that it does, and the other defendants 
that it does not. The question depends on the con- 
struction given to said residuary clause and deeds. As 
regards the residuary clause, if we strike out of it the 
words which we have italicized, it will be simply a gift 
of the residue of the testator's property, including af- 
ter-acquired, remaining at his death, and in our opin- 
ion it could not be held to have been intended to cpe- 
rate as an execution of the power, the power when the 
will was made having no existence. The question then 
as regards the residuary clause is, whether, taken asa 
whole, it was intended, in view of the words which we 
have italicized, to operate as an execution of the 
power, and if so, whether it can so operate, seeing that 
the power did not exist until after the will was made. 
If the clause be examined it will be seen that it in- 
cludes, according to its terms, only the testator’s own 
property, and does not extend to property over which 
he has only a power, property and power being dis- 
tinct things. The language is, ‘all the rest and resi- 
due of my property,” etc., and grammatically the rela- 
tive pronouns used later in the clause relate back to 
“the rest and residue of my property.”’ It is only by 
supplying by construction the words “any property ” 
after *‘or’’ in the italicized phrase, that the clause can 
be held to express an intention to execute the power. 
There are cases that give countenance to such a con- 
struction, but they are cases in which the power ex- 
isted before the will was made. Bailey v. Lloyd, 5 
Russ. 330; Cowsx v. Foster, 1 Johns. & H. 30; Ferrier v. 
Jay, L. R., 10 Eq. 550; dn re Teape’s Trusts, L. R., 16 
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id. 442. The grounds of decision in these cases are — 
First, that it was natural, or in the common course of 
human conduct, for the testator to execute the power, 
the power being previously existent; and second, that 
the language having reference to power was strange 
and purposeless if the testator intended to dispose only 
of his own property, whereas it was what might be ex- 
pected, if he likewise intended to dispose of the prop- 
erty over which he had simply an appointing power. 
For these two reasons, each strengthening the other, 
and in at least one of the cases for other reasons also 
it was held, under the circumstances of the cases, that 
the power had been executed. In the case before us 
the first of the two main reasons is wanting, and the 
second does not apply as it did in the cases referred to. 
In order tojaccount for the use of the language in said 
residuary clause, it is not necessary to suppose that 
the purpose was to execute a power not then existent. 
Under our statute, after-acquired real estate does not 
pass by will unless it is devised ‘‘in express terms.” 
When Mr. Goddard made his will, he evidently wished 
to give his wife the entire residue of his estate as it 
should exist at his death, and for that purpose, be- 
yond question, added the words, ‘‘ of which [ may be 
possessed at the time of my death,’’ after the words, 
“all the rest and residue of my property, real, per- 
sonal and mixed, wherever situated and of whatever 
kind.”” The words, ‘or over which I at the time of 
my death may have the power of testamentary dispo- 
sition,” follow the words “of which I may be pos- 
sessed at the time of my death,”’ referring back to the 
same antecedent, and may be naturally read as a sup- 
plemental or completer expression of the same pur- 
pose. In each phrase the time to which it relates isa 
prominent feature. It may be that the latter phrase 
is unnecessary for such a purpose, and yet 4 man may 
own more than he possesses, if ‘‘ possess’’ is used in 
its primary signification; and hence the words “or be 
then entitled to’’ are often added for greater surety, 
instead of which, in the residuary clause here, the 
phrase in question may be well regarded as having been 
used. The clause, read in that way, is congruous in 
all its parts, and there is no need to supply a new an- 
tecedent for the second relative pronoun — a proceed- 
ing which cannot be justified here by saying, as is 
sometimes said, that the donee of the power, being 
tenant for life of the estate which is subject to it, 
naturally comes to think of the whole estate as his 
own; for before the power is created it cannot be 
known what estate wtll be subject to it. We think it 
doubtful if it would have occurred to any person to 
read the clause in any other way if the trust deeds 
had not been subsequently executed; and yet in con- 
struing it we should not regard the deeds, but con- 
strue it in the light of such circumstances only as ex- 
isted when the will was made. Hope v. Hope, 5 Giff. 
18; Wildbore v. Gregory, L. R., 12 Eq. 482; Boyes v. 
Cook, 14 Ch. Div. 53; Mills v. Mills, 34 id. 186. Of 
course, if the will was intended to operate only on the 
testator’s own estate, wecannot regard the power as 
executed by it. 

Secondly, it seems almost like a contradiction in 
terms to say that a power can be executed even incip- 
iently by will before it exists, and the cases of Estate 
of Vaux, 11 Phila. 57, and Walker v. Armstrong, 21 
Beav. 284, are to the contrary. There is one way how- 
ever in which it may be that a power can be excuted 
by a pre-existing will, namely, where the power is 
created or reserved with the intent that it shall be so 
executed, in case the willis left to take effect. But 
whether such be the intent is a question under the in- 
strument creating the power, not under the will. The 
appointee under a power is, in contemplation of law, 
an appointee under the instrument creating the power, 
and therefore, if any person claim as appointee under 
& power, it is for him to show that the power has been 








executed in his favor agreeably to the instrument cre- 
ating it. The question here in this aspect is whether 
Mr. Goddard intended to have the power, reserved tc 
himself in the trust deeds, executed by his then exist- 
ing will, ifnot revoked. The language by which the 
power is reserved is ‘‘to such uses and purposes as I 
by my last will and testament shall direct and ap- 
point.’’ It looks to the future. It is said that as the 
will does not take effect until the death of the testator, 
the language is appropriate to an appointment under 
it, whether popularly or technically considered. The 
old case of Spring v. Biles, 1 T. R. 435, note, is the only 
case which we have seen decided prior to the enact- 
meut of 1 Victoria, chapter 26, commonly called the 
**Wills Act,” that gives support to this position. In 
that case a copyholder, after having made a will by 
which he devised his copyhold and other estates, sur- 
rendered his copyhold to the use of such person or 
persons as he should by will appoint, and the court 
decided that the surrender was to the use of the dev- 
isee under his will. There was there however no set- 
tlement of the copyhold in default of appointment by 
will, and it would seem that the copyhold yas not de- 
visable without a surrender. But in Doe v. Dilnot, 2 
Bos. & P. (N. R.) 401, one John Dilnot, after devising 
an estate, levied a fine thereof to such uses ‘‘as he, 
John Dilnot, shall,’’ etc., ‘‘ appoint, and in default of 
appointment to the use of himself and heirs,’”’ and the 
court, remarking the difference between freehold and 
copyhold estates in such respect, declined to follow 
Spring v. Biles, and held the prior will to be revoked 
by the fine and ineffectual to execute the power. The 
old cases of Nott v. Shirley, Kenyon v. Sutton and 
Tickner vy. Tickner, reported in a note in 2 Ves. Jr. 
604, are of similar import. See also Chance Pow., 
§§ 328, 334, 335. In Leigh v. Norbury, 13 Ves. 339 (de- 
cided A. D. 1807), personal property was, in view of 
a second marriage, settled to the use of the settlor for 
life, and after his death to the use of such persons as 
the settlor by deed or will should [shall] appoint, and 
in default thereof to the settlor’s next of kin, and no 
subsequent deed or will having been executed, the 
court held that the settlement was not affected by a 
will executed by the settlor prior to the settlement, 
though it purported to dispose of all his estate. See 
also Walker v. Armstrong, 21 Beav. 284; Cowper v. 
Mantell, 22 id. 223, and Hope v. Hope, 5 Giff. 13. The 
weight of English authority, unaffected by the Wills 
Act, is against a prior will operating as an execution 
of a power subsequently created orreserved. In How- 
ard v. Carusi, McArthur & M. 260, one Lewis Carusi, 
after making a will disposing of his entire property, 
executed a deed of trust of a certain estate for his own 
use for life, and after his decease for such person or 
persons as he might [may] by his last will and testa- 
ment, ete., designate. He made a subsequent will, 
and the court held thatthe prior will could not ope- 
rate as a designation, a subsequent designation be- 
ing intended, and consequently that the settled es- 
tates were left in the trustees for the settlor’s heirs at 
law. No American case has been cited in whicha prior 
will has been held to operate as an execution of a 
power subsequently created or reserved. In Willard 
vy. Ware, 10 Allen, 263, the will which preceded the 
power was re-affirmed by a codicil, which followed the 
power, and so brought it down in legal effect to the 
later date. The power could the more readily be re- 
garded as executed by a prior will, if the language of 
the instrument creating the power were “to such uses 
as shall be declared by my will,” instead of “to such 
uses as I shall appoint,” or ‘to such uses as the 
settlor shall appoint,’’ by will; since the latter form of 
words imports an act to be personaliy performed, 
rather than an effect which is to come to pass by mere 
effluxion of time from something which has been al- 
ready performed. 
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The counsel for Mrs. Goddard cites English cases, 
decided since the Wills Act, in which powers like that 
here in question have been held to be executed by 
prior wills devising the estates over which the powers 
were reserved. Stillman v. Weedon, 16 Sim. 26; Patch 
v. Shore, 2 Drew & S. 589; Boyes v. Cook, 14 Ch. Div. 
53; Hodsdon v. Dancer, 16 Week. Rep. 1101. The de- 
cisions were made with special reference to the Wills 
Act, which provides that unless the contrary appears, 
every will shall be construed with reference to the real 
and personal estate comprised in it, to speak and take 
effect as if executed immediately before the testator’s 
death, and that a general devise or bequest shall be 
held to include any property which the testator has 
power to appoint as he thinks proper. §§ 24, 25. This 
makes the will, whenever made, the same in legal ef- 
fect as if it were the testator's last act. The English 
courts hold themselves bound to construe it so, and 
consequently hold that a power to appoint by will will 
be executed as effectually by a prior as by a subse- 
quent will, the donor of the power or the settlor being 
presumed to know the law, and to intend that the 
prior will shall so operate, unless « contrary intention 
appears. “The enactment,” it has been said, “ sup- 
plies an intention, and construes the will as an ap- 
pointment, unless the will itself declares a contrary 
intention.’’ Moss v. Harter, 2 Smale & G. 458, 464; 
Thomas v. Jones, 2 Johns. & H. 475. We have no stat- 
ute that imputes an intention, but we must follow that 
which we find. 

There is another aspect in which the case should be 
considered. The trust property is settled, in default 
of appointment, to uses that are in marked opposition 
to the will. The will gives the entire residue to Mrs. 

toddard, absolutely, to do with as she pleases. Under 
the will she could sell it, she could devise or bequeath 
it at pleasure, and if she should survive her children 
and cheir issue and die intestate, it would go by de- 
scent entirely away from the Goddard name or blood. 
The deeds manifest a very special solicitude to prevent 
this, and to keep the property in the Goddard line. 
They limit it to Mrs. Goddard for life only, and they 
limit the remainder on contingencies that make it in- 
alienable during her life. Now is it to be supposed 
that Mr. Goddard had these elaborate dispositions 
framed and inserted in the deeds for no serious pur- 
pose, his real intention being, all the while, to have the 
property go as given by the prior will? It does not 
seem so tous. We think the deeds are to be regarded 
as the latest authentic expression of his mind on the 
matters to which they relate. If it be asked why he 
did not revoke the will if he did not intend to have it 
operate as an execution of the powers, the obvious an- 
swer is that he regarded the will as revoked by the 
deeds to the extent of the property included in them, 
and that beyond that, he wanted it to operate on what- 
ever property he might have at his death. See Moss 
v. Harter, 2 Smale & G. 458, and the comment of Lord 
St. Leonards on itin 1 Sugd. Pow. (8th ed.) 305, 306, 
cited in Re Ruding’s Settlement, L. R., 14 Eq. 266, 274. 
It is contended that the will may pass the personal, if 
not the real, property included in the deeds. I[f the trust 
of the personal be as completely constituted as that of 
the real, which is not questioned, we see no good 
ground for any such distinction. Mr. Goddard evi- 
dently intended to have both kinds of property go in 
the same way. 

Our conclusion is that the powers of appointment 
reserved in the deeds were not executed by the will. 


——_>—_—__ 


NEW YORK COURT OF APPEALS AB- 
STRACT. 


WILL—HEIRS AT LAW—CONSTRUCTION OF.—Testator 
by the first clause of his will ordered and directed his 





estate to ‘‘be divided among my heirs at law in accord- 
ance with the laws of the State of New York applica- 
ble tu persons who die intestate,” and that no bonds 
be given by the executors. By a codicil he changed 
the executors and authorized them to sell any real es- 
tate he might be possessed of at his decease, and to 
execute and deliver the deeds necessary to convey the 
same, and directed that they should have double com- 
missions and give no bonds. He had personal estate 
only, amounting to $230,000, and left no ancestor, de- 
scendant or widow him surviving. Held, that the tes- 
tator meant that his property should be divided ac- 
cording to law, the sameas if he had not made a will, 
and that grand-nieces and grand-nephews were properly 
excluded from sharing therein. This construction is 
in conflict with no decision of this court to which our 
attention has been called, and it is in accordance with 
the recent case of Woodward v. James, 115 N. Y. 346; 
which we regard as controlling. In that case the tes- 
tator gave to his wife one-half the income from all his 
property, of every kind, and the use of certain real es- 
tate during her life, and some specific personal prop- 
erty absolutely. He gave the remainder of the income 
to his “legal heirs’’ during the life of his wife, and 
upon her death he gave the “reversion and owner- 
ship”’ of all his property to his ‘legal heirs,’’ except 
that in case any of his ‘legal heirs’’ should attempt 
in any manner to interfere with or restrain his wife in 
the use and enjoyment of the property, such one of his 
‘legal heirs ” was to be forever debarred from any in- 
terest in his estate and the share that otherwise would 
have gone to him or her was to be divided among 
‘*the remaining heirs, according to law.” He left a 
brother, two half-sisters and nine nephews and nieces, 
the children of a brother, a half-brother and a half- 
sister, respectively, deceased, and the plaintiff, a grand- 
child of a deceased brother. It was held that the words 
‘legal heirs” as used in the will, meant those who 
would take in case of intestacy and in the proportions 
prescribed; that the remaindermen therefore took 
per stirpes, and not per capita, and as under the stat- 
ute of distributions, representation goes no further 
than brothers’ and sisters’ children, and the rule of 
intestacy applies to the quantity of interest to be 
taken, the plaintiff had no interest in the personal es- 
tate. We are unable to distinguish that case in prinu- 
ciple from the one now under consideration. In that 
case, as in this, there was personal property to distrib- 
ute, and arelative who would take under the term 
‘“‘*heir’’ in its techuical sense, who could not take un- 
der the statute of distributions; and it was held that 
“legal heirs’’ applied to those who would take, and 
as they would take under either statute if there had 
been no will. The phrase *‘ according to law ”’ was re- 
lied upon as indicatiug the intention of the testator, if 
any share was forfeited, to have such share distrib- 
uted as if he had died intestate. In this case the in- 
tention is indicated by a much stronger phrase, for 
the testator declares that he wants his property di- 
vided “in accordance with the laws of the State of 
New York applicable to persons who die intestate.” 
The appellants mainly rely upon Luce v. Dunham, 69 
N. Y. 36; Keteltas v. Keteltas, 72 id. 312, and Tillman 
v. Davis, 95 id. 17. In Luce v. Dunham, the testator 
devised certain real estate, being all that he had at the 
date both of his will and of his death, to his wife, and 
after a bequest to her and others, directed that the 
residuum of his estate, real and personal, should be 
divided among his “ heirs and next of kin iu the same 
manner as it would be by the Iaws of the State of New 
York,”’ if he should die intestate. The widow claimed 
that the use of the word “ heirs’ showed an intention 
to include her, but the court held that it related only 
to the realty devised, while the expression ‘“ next of 
kin” related to the personalty bequeathed, and ex- 
cluded her from sharing in the residuary estate, citing 
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Murdock v. Ward, 67 N. Y. 387. The substance of the 
decision was that the widow was neither heir nor next 
of kin, and that the reference to the statute did not 
extend either term to her. The other two cases in- 
volved the question whether the widow was included 
by either form of expression, as used by the respective 
testators, and it was held that she was not. They are 
not analogous in their facts to the case in hand, al- 
though the learned and extended discussion as to the 
meaning of the word “ heirs,” under varying circum- 
stances, has a bearing more or less direct upon the 
question involved here. In Cushman v. Horton, 59 N. 
Y. 151, the court considered the question whether the 
testator meant his heirs apparent as they were at the 
date of his will, or his heirs actual, as they would be 
at the date of his death. All of these cases recognize 
the principle that where the context of the will shows 
that the testator used the word “heirs,” or the ex- 
pression “ heirs at law” or ‘‘ next of kin” in a sense 
other than the primary legal sense, the actual inten- 
tion must prevail over the use of technical language. 
In every case the aim was to get at the intention, and 
when that was found, not by conjecture, but by care- 
ful study of all the provisions of the will, it was 
blindly followed. So in this case, after giving due 
force to the term “heirs at law,” we think that the 
testator meant; as he said, that his property should be 
divided according to law, the same as if he had not 
made a will, and hence that the judgment of the Gen- 
eral Term should be affirmed, with costs to the re- 
spondents, payable out of the estate. Second Division, 
June 2, 1891. Lawton v. Corlies. Opinion by Vann, 
J. 37 N. Y. St. Rep. 923, affirming 35 id. 600. 


> 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS—EJECTION OF PASSENGERS—PROFANITY— 
DAMAGES.—(1.) Where, after a passenger on a railroad 
train has surrendered his ticket, the conductor asks 
him a second time for his fare, and on his assertion 
that he has already given up his ticket, and refusal to 
pay again, stops the train and proceeds to eject him, 
and such passenger then for the first time uses profane 
language, the company cannot, by reason of such lan- 
guage, escape liability for wrongfully ejecting him. 
(2) The use in the presence of ladies of profane lan- 
guage, by a passenger on a railroad train, if provoked 
by the conductor's falsely charging him with not hav- 
ing paid his fare, and uttered in the heat of passion, 
will not excuse the railroad company from liability for 
ejectinghim. (3) Where a railroad company wrong- 
fully ejects a passenger from its car it is liable for in- 
juries caused by his resistance. (4) Since the wrong- 
ful ejectment of a passenger from a railroad caris not 
punishable under the criminal law, exemplary dam- 
ages may be given in an action against the company 
therefor if malice and oppression are shown. Ind. Sup. 
Ct., May 23, 1891. Louisville, N. A. & C. Ry. Co. v. 
Wolfe. Opinion by Olds, C. J. 


CHATTEL MORTGAGE—PARTNERSHIP.—An _ existing 
bona fide indebtedness may be secured by chattel 
mortgage duly executed by the individuals composing 
a partnership, of which the husband is a member, to 
the wife, notwithstanding the fact that the firm has 
been sued, and its creditors are about to levy upon the 
firm property. Kan. Sup. Ct., May 9, 1891. Berkley v. 
Tootle. Opinion by Green, C. 


CORPORATIONS—ASSIGNMENT FORBENEFIT OF CRED- 
ITORS—RECEIVER.—Aun assigument for the benefit of 
creditors, made by a corporation after service of pro- 
cess on itin a suit by acreditor for the appointment 
of a receiver, does not deprive the court of jurisdic- 





tion toappoint such receiver. It is well settled that 
the assets of a private corporation constitute a trust 
fund forthe payment of its debts, and that, in the 
event of insolvency, creditors may proceed in a court 
of equity to have such trust fund administered and 
applied in equality to the payment of the claims of the 
creditorsof thecorporation. ‘The assets of such a 
corporation are afund for the payment of its debts. 
If they are held by the corporation itself, and so in- 
vested as to be subject to legal process, they may be 
levied on by such process. If they have been dis- 
tributed among stockholders, or gone into the hands 
of others than bona fide creditors or purchasers, leav- 
ing debts of the corporation unpaid, such holders take 
the property charged with the trust in favor of ored- 
itors, which a court of equity will enforce, and compel 
the application of the property to the satisfaction of 
their debts.’ Curran v. Arkansas, 15 How. 307. 
‘* Equity regards the property of a corporation as held 
in trust forthe payment of the debts of the corpora- 
tion, and recognizes the right of creditors to pursue it 
into whosesoever possession it may be transferred, un- 
less it has passed into the hands of a bona fide pur- 
chaser.’’ Railroad Co. v. Howard, 7 Wall. 409. The 
right of the complainant, upon the insolvency of the 
defendant company, to file its bill for the benefit of 
itself and such other creditors as might join, for the 
purpose of obtaining the aid of the court sitting in 
equity, to apply the assets of the corporation to the 
payment of its debts, being unquestioned, it neces- 
sarily follows that, upon the service of the subpoena 
upon the defendant company, the jurisdiction of this 
court was complete, both as to the parties and the sub- 
ject-matter. This, as the record shows, was on the 26th 
day of March, 1891. Hence the relation of the parties 
and the status of the property iv question must be con- 
sidered as of that date. No subsequent action of one 
of the parties could affect the rights of the other party. 
Any disposition by the defendant company of its as- 
sets (except the sale of persoual property or transfer of 
negotiable securities to bona fide purchasers) would be 
invalid, as against the rights of the other party. Par- 
ticularly would this be the case where the transfer was 
made to the attorney of the company, without consid- 
eration, and for the express purpose of defeating the 
complainant in this proceeding, even though the trans- 
fer was in trust to pay creditors out of the assets. The 
complainant has a right to have these assets applied to 
that purpose, under the direction of the court whose 
aid it has invoked, and cannot be compelled to await 
and accept a distribution and payment by the chosen 
agent of the debtor, in a mode which the debtor sees 
fit to adopt, without consultation with the creditor. 
In the case of Dovey’s Appeal, 97 Pean. St. 160, the 
court say: ‘‘It [lis pendens] affects a purchaser, not 
because it amouuts to notice, but because the law does 
not allow litigant parties to give to others, pending the 
litigation, rights to the property in dispute, so as to 
prejudice the other party. * * * This isarule of 
public policy, and the object of it is to prevent the par- 
ties from making a conveyance pendente lite of the 
property or thing which is the subject-matter of the 
controversy, and thus to defeat the execution of the 
decree of the court. The effect of it is to impose a dis- 
ability to convey from the time of the service of the 
subpoena upon the defendant. The court, in the exe- 
cution of its decree, pays no regard even to a bona fide 
purchaser. In other words, no change of ownership 
during a suit will prevent the execution of a decree, as 
it would have been executed had there been no 
change.”’ Inthe case of Tilton v. Cofield, 93 U. 8. 168, 
the Supreme Court say: ‘The law is that he who in- 
termeddles with property in litigation does it at his 
peril, and isas conclusively bound by the results of the 
litigation, whatever they may be, as if he bad been a 
party to it from the outset.’’ In the case of Mellen v. 
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iron Works, 131 U. 8. 371, the court say: ‘‘ Purchasers 
of property involved in a pending suit may be admit- 
ted as parties, in the discretion of the court; but they 
cannot demand, as of absolute right, to be made pur- 
ties, nor can they complain if they are compelled to 
abide by whatever decree the court may reuder within 
the limits of its power, in respect to the interest their 
vendor had inthe property purchased by them pen- 
dente lite. As said in Bishop of Winchester v. Paine, 
11 Ves. 194, 197, the litigating parties are exempted 
from the necessity of taking any notice of a title so ac- 
quired. Asto them itis as if no such ‘title existed.” 
To the same effect is the ruling in the case of Union 
Trust Co. v. Southern Inland Nav. & Imp. Co., 130 U. 
S. 565. In the case of Eyster v. Gaff, 91 U. 8. 521, the 
court held that, where an assignee in bankruptcy of a 
mortgagor is appointed, during the pendency fof pro- 
ceedings in a State court for the foreclosure and sale 
of the mortgaged premises, he stands asany other pur- 
chaser would stand on whom the title had fallen after 
the commencement of the suit. The ruling and opinion 
in the case of Buck v. Insurance Co., 4 Fed. Rep. 849, 
are applicable to the present case. In that case the 
board of directors of the company, without any au- 
thority from its stockholders, conveyed its property to 
its vice-president in trust to pay its debts. Subse- 
quently abill was filed in the Circuit Court for the 
Eastern District of Virginia, by a non-resident cred- 
itor,setting up the insolvency of the company, and the 
execution of the deed of trust, and praying that the 
said deed be declared void, and a receiver appointed 
to administer the assets and pay the debts of the com- 
pany upon an account taken under the direction of 
the court. Judge Hughes said: ‘‘ The defendant com- 
pany is admittedly insolvent. Being alife insurance 
company, insolvency, and an assignment of all its ef- 
fects in liquidation, is final and irretrievable {death to 
its corporate existence. It is incapable of taking care 
of its own effects, and has itself confessed the fact by 
assigning them toa trustee. * * * It is useless to 
contend that courts should observe extreme caution in 
entering upon the appointment of receivers. Such 
caution is only necessary where the company’s insol- 
vency is denied, where the company is in the full ex- 
ercise of its franchises and use of its property,and where 
the act of the court would abruptly and harshly arrest 
it in its career of action, and wrest its property from 
itsfuse and control. It is true that in such a casea 
court should consider well the consequences of its ac- 
tion, and adopt the extreme recourse only when the 
facts of the case most clearly justify the measure. But 
this defendant company is already extinct, its fran- 
chises are already forfeited and abandoned, its prop- 
erty already put by its own act out of its own use and 
possession, and committed to liquidation. Having 
thus made acase for a receiver, and actually antici- 
pated a court in appointing one, this court is relieved 
from the painful inquiries and delicate responsibility 
usually devolved upon courts in passing upon applica- 
tions for receivers; and therefore I am confronted 
with but a single question, which is whether or not this 
court will allow the defendant company to appoint its 
receiver for it.’”’ In the present case the defendant is 
admittedly insolvent, has undertaken in consequence 
of such insolvency to provide for liquidation, and had 
anticipated the court in the appointment of a trustee 
for that purpose; but jurisdiction in this proceeding 
having vested before such appointment, the complain- 
ant has the right to say whether it acquiesces in such 
liquidation by the company’s trustee. As it objects, 


and insists upon its rights as they existed upon the 
service of the subpoena upon the defendant company, 
and as the facts justify the appointment of a receiver, 
I am of the opinion that a receiver should be ap- 
pointed, regardless of the assignment by the officers of 
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the company of its assets to Mr. O’Brien. 


‘der be drawn accordingly. U. S. Cire. Ct., W. D. Penn., 


April 6, 1891. Belmont Nail Co. v. Columbia Jron & 
Steel Co. Opinion by Reed, J. 46 Fed. Rep. 8. 


GUARANTY—ASSIGNMENT OF MORTGAGE.—An ag- 
sigument of a mortgage providing “and we do hereby 
guarantee the collection of said mortgage and all pay- 
ments thereon at maturity,’’ makes the assignors 
guarantors of the whole debt, though there was no 
bond accompanying the mortgage, and the mortgagor 
was not liable beyond the mortgage. Penn. Sup. Ct., 
May 18, 1891. Waters v. Chase, et al. Opinion per 
Curiam. 


NEGLIGENCE—INJURY TO EMPLOYEE—CONTRIBU- 
TORY NEGLIGENCE—PROXIMATE CAUSE.—(1) Plaintiff 
was put to work on a platform on defendant’s ice- 
house, and warned not to go on a certain part, which 
was not railed, because of the danger of slipping on the 
ice and falling off. He disregarded the warning and 
was knocked to the ground, and injured by bricks 
falling from the building above him through defend- 
ant’s negligence. He knew nothing of the defect in 
the building. Held, that plaintiff's negligence was not 
the proximate cause of his injury, and cannot defeat 
his recovery. (2) The fact that the injury was in- 
creased by the fall, which would not have happened 
except for plaintiff's negligence, while it may affect the 
amount of damages, cannot defeat his right of action. 
In the caseat bar the conduct of the plaintiff, as we 
have seen, was, with respect to the danger from the 
falling wall, not negligent, for the want of knowledge 
or its equivalent on the part of the plaintiff. Nor was 
his conduct, legally considered, a cause of the injury. 
It was a condition rather. If he had not changed his 
position, he might not have been hurt. And so too if 
he had never been born, or had remained at home on 
the day of the injury, it would not have happened; 
yet no one would claim that his birth, or bis not re- 
maining at home that day, can in any just or legal 
sense be deemed a cause of the injury. The court be- 
low has found that the plaintiff's fall in the position in 
which he stood was due to the giving way of the wall, 
and that most of his injuries were occasioned by the 
fall. His position there, upon the facts found, can no 
more be considered as a cause of the injury than it 
could be in a case where the defendant, in doing some 
act nearthe platform without the plaintiff's knowl- 
edge, had negligently knocked him to the ground, or 
had negligently hit him witha stone. Had the injury 
been occasioned by a misstep or slip from the platform 
by the carelessness of the plaintiff, or for the want of 
a railing, the casual connection between the change of 
position and the injury would, legally speaking, be 
quite obvious; but from a legal point of view no such 
connection exists between the change of position and 
the giving way of the wall. The plaintiff had full 
knowledge of and was abundantly cautioned against 
certain particular sources of peril and danger, and he 
voluntarily neglected the warnings and took the risk 
of those perils and dangers. He was injured through 
the negligence of the defendant from an entirely dif- 
ferent source of danger, of which he knew and could 
know nothing, and of whose existence it was the duty 
of the defendant to warn him. Under these circum- 
stances the failure or neglect to heed the warning does 
not constitute contributory negligence. Gray v. Scott, 
66 Penn. St. 345. In the case cited certain boys had 
been warned not to play at acertain point because of 
some particular and obvious dangers existing there, 
They failed to heed the warning, and one of them play- 
ing at that place was killed. His death was caused by 
the negligence of another, and came from a source of 
danger not obvious, and entirely different from any the 
boys had been warned against. In answering the ar- 
gument that the boy’s failure to heed the warnings was 
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a cause of his death, and contributory negligence, the 
court say: ‘‘ But because he was under the tramway 
in the passage below, it is thought he was guilty of con- 
tributory negligence. He could not be guilty of negli- 
gence as to the defendant without there was some rea- 
son to expect danger, and a duty of care on his part in 
relation to it. There was ordinarily none. He had a 
right therefore to suppose every thing secure and safely 
managed on the tramway, and because it was not he 
was killed. Precisely the same argument could have 
been used if the boy had been killed in that place by 
the negligent use of fire-arms discharged a hundred 
yards off.”’ ‘The defendant seems to claim however 
that, although some of the plaintiff's injuries were 
caused by falling bricks, yet most of them were caused 
by his fall; and that, as he probably would not have 
fallen had he remained behind the railing, he con- 
tributed to his injury by placing himself where, in case 
of such accident, there was nothing to prevent his fall. 
Whether the claim that he would probably not have 
fallen had he remained where he was statioued be true 
or not, must forever remain matter of conjecture. But 
if its truth conld be demonstrated it would not, as we 
have seen, change the relation of the plaintiff's act to 
the legal cause of his injury, or make that act, from a 
legal stand-point, a contributing cause when it was 
but a condition. And if the claim means that the 
plaintiff by his act increased the injury merely, then if 
this were true it would not be such contributory neg- 
ligence as would defeat the action. To have that ef- 
fect it must be an act or omission which contributes 
to the happening of the act or event which caused the 
injury. An act or omission that merely increases or 
adds to the extent of the loss or injury will not have 
that effect, though of course it may affect the amount 
of damages recovered in a given case. Gould v. Mc- 
Kenna, 86 Penn. St. 297; Stebbins v. Railroad Co., 54 
Vt. 464. Conn. Sup. Ct. Err., July 10, 1890. Southwick 
v. Hall. Opinion by Torrance, J. 


PATENTS — INFRINGEMENT — INJUNCTION.— A pre- 
liminary injunction will not be granted pendente lite 
to restrain an electric light company, which is exten- 
sively engaged in the business of lighting the streets 
and other public and private places in a large city, 
from using certain patented lamps, when it appears 
that complainant is insolvent, without any plant or 
property of any sort, and unable itself to conduct the 
business of lighting, so that the injunction would 
greatly inconvenience the public, and seriously injure 
defendant, which would have to take ouf the lamps 
and substitute others, not so well adapted to the pur- 
pose, while it would be of no benefit to complainant, 
which is protected by defendant’s ability to respond in 
damages should the infringement be established at the 
final hearing. The rules governing the discretion of 
the court in granting or refusing injunctions in cases 
similar to the one in hand are well stated in Robinson 
on Patents, § 1200. We quote as follows: ‘ Reasons 
for withholding an injunction may also be found in 
its probable effect, if granted either upon the interests 
of the plaintiff or those of the defendant or the pub- 
lic,” citing Hat-Sweat Manuf’g Co. v. Davis Sewing- 
Mach. Co., 32 Fed. Rep. 401; Covert v. Curtis, 25 id. 23; 
Irwin v. Dane, 4 Fish. Pat. 359. ‘‘Where the in- 
jury to the defendant would be out of all proportion 
to the benefit accruing to the plaintiff, or where the in- 
vention is a part only of some wider process or device 
whose use is essential to the business of the defend- 
ant, and whose abandonment must prove the ruin of 
his enterprise, the court may, if he is responsible, or 
tenders compensation to the plaintiff, refuse to inter- 
rupt his operations until the necessity therefor is made 
apparent onthe final hearing,’’ citing Hockholzer v. 
Eager, 2 Sawy. 361; McCrary v. Canal Co., 5 Fed. Rep. 
367; Potter v. Whitney, 1 Low. 87; Morris ,v. Manu- 





facturing Co.,3 Fish. Pat. 67; North v. Kershaw, 4 
Blatchf. 70; Day v. Candee, 3 Fish. Pat. 9; Swift v. 
Jenks, 19 Fed. Rep. 641; Guidet v. Palmer, 10 Blatchf. 
217. ‘*If the cessation of the alleged infringing acts 
would prove injurious to the public, whose safety or 
convenience depend upon the use of the invention by 
the defendant, this likewise constitutes a sufficient 
reason for the denial of the application,” citing Bliss 
v. City of Brooklyn, 4 Fish. Pat. 596; Blake v. 
Greenwood Cemetery, 14 Blatchf. 342; Ballard v. 
Pittsburgh, 12 Fed. Rep. 783. In Grape Sugar Co. Case, 
10 id. 837, Judge Wallace, after recognizing the com- 
plainant’s right under the patent, and the fact of de- 
fendants’ infringement, said: ‘“Onthe other hand, 
the defendants have gradually created and developed 
an extensive market for glucose and grape sugar, so 
large that if their works were stopped the demand 
could not well be supplied, and serious inconvenience 
would result. They have not only invested a large 
capital in their manufacturing business, but they em- 
ploy a great number of workmen, many of whom 
would be temporarily cut adrift if an injunction should 
be granted. It is difficult to see how the defendants 
could remove the patented apparatus without substan- 
tially dismantling and reorganizing their works. Un- 
der such circumstances, the equitable considerations 
which appeal to the discretion of the court, and within 
well-recognized rules should lead to the refusal of a 
preliminary injunction, cannot be ignored.’ U. 8. 
Cire. Ct., E. D. La., April, 1891. Southwestern Brush 
Electric Light, etc., Co. v. Louisiana Electric Light Co. 
Opinion per Curiam. 45 Fed. Rep. 893. 


RAILROAD COMPANIES—DEATH OF CHILD ON TRACK 
—NEGLIGENCE OF PARENTS.—Parents, in permitting 
children of tender years to wander where they may 
get upon a railroad track, are guilty of such negligence 
as will prevent them from recovering for their death 
through the railroad company’s negligence. A parent 
owes a reasonable duty of protection to his children, 
and cannot cast the whole of that duty upon strangers. 
If he permits them, when of tender years, to wander 
off in places of known danger, and by reason thereof an 
accident occurs to them, he hasno just claim to make 
others bear the consequences of his own neglect. We 
havea number of cases in which this principle has 
been enforced. In Railroad Co. v. Hummell, 44 Penn. 
St. 375, it was said that children of a tender age can- 
not be upon a railroad track without a culpable viola- 
tion of duty by their parents or guardians. In Rail- 
road Co. v. Long, 75 Penn. St. 257, it was said by Ag- 
new, C. J.: ‘* To suffera child to wander in the street 
has the sense of permit. If such permission or suffer- 
ance exists it is negligence.’’ To the same point is 
Cauley v. Railroad Co., 95 Penn. St. 398, and see also 
Gillespie v. McGowan, 100 id. 144. Hydraulic Works 
Co. v. Orr, 83 id. 332, was much relied upon by plain- 
tiffs, but is not in point. In that case the child was in- 
jured by the fall of a heavy platform, which when not 
in use rested in an upright position against a wall, yet 
so evenly balanced as to fall down with aslight touch. 
It was designated as a ‘‘dangerous trap” iu the opin- 
ion of the court. Neither the children nor their par- 
ents had any thing to put them on their guard against 
this danger. But the track of arailroad is always a 
place of danger, and is known to be such by every one. 
Aside from this, Hydraulic Works Co. v. Orr, as was 
said in Gillespie v. McGowan, supra, ‘‘is authority only 
for its own facts.’’ It was contended however that one 
of the children was killed at a crossing, and that as to 
the one so killed a different rule is applicable. We 
need not discuss this proposition, as the evidence for 
the plaintiff clearly shows that the children were walk- 
ing upon the track, and were killed, not at a crossing, 
but between two crossings. We have examined the 





evidence with care, and 1t does not sustain the plain- 
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tiff’s contention. Their own witnesses, who saw the 
transaction, are clear upon this point. The only fact 
from which a contrary inference was sought to be 
drawn was that some blood was found at or near the 
crossing. This was not sufficient to overcome the clear 
proof of several witnesses for the plaintiffs, two of 
whom were their ownchbildren. It was not enough to 
submit toa jury. It was but a scintilla, and the day 
is past for allowing or submitting verdicts upon a mere 
scintilla. Distinguishing Hydraulic Works Co. v. Orr. 
Penn. Sup. Ct., May 18, 1891. Westerberg v. Kinzwa 
Creek, etc., R. Co. Opinion per Curiam. 


rr os 
CORRESPONDENCE. 
CHEATING AT PLAY. 


Editor of the Albany Law Journal: 


In the light of the baccarat scandal we are induced 
to look at our laws dealing with that human propen- 
sity to gamble. Said laws appear to be very full, 
stringent and sweeping in chapters 8 and 9 of our 
Penal Code. Though’ perhaps there are no laws upon 
the statute books more of a dead letter, yet it is well 
to have them, so that at least they may be enforced 
and sustained in the more flagrant violations thereof, 
and in pace with an advancing public opinion against 
such practices. 

The aforesaid laws condemn all games of chance and 
gambling as illegal and criminal. But section 339 of 
aforesaid chapter 9, making cheating and gambling a 
separate crime, is a singular instance of the laws recog- 
nizing the game so as to require fairness in its play. 
The principle of “‘ honor among thieves,’’ if descended 
to us from English ancestry, seems out of place when 
embodied in the law. 


Yours, 
J. B. DALEY. 
PRAtTTSVILLF, N. Y., June 23, 1891. 
———__———_—__—_. 
NOTES. 


EORGE IV asked Dr. Gregory what was the long- 
J est sederunt after dinner he had ever heard of on 
credible authority. The doctoranswered, *‘ The long- 
est I know of was at the house of a learned Scottish 
judge, Lord Newton. A gentleman called at his house 
in York Place, Edinburgh, at a late hour, and was in- 
formed that his Lordship was at dinner. Next day the 
same gentleman called at an early hour, and being again 
informed that the judge was at dinner, expressed sur- 
prise that the dinner of that day should be so much 
earlier than the dinner of the day before. ‘It is the 
very same dinner,’ replied the servant, ‘his Lordship 
has not yet risen from the table.’ ’’—Legal News. 


After hia graduation from West Point, cadets not 
being in immediate demand, William T. Sherman took 
up the study of law, and after being admitted to prac- 
tice was taken into partnership by his cousin, Gen. 
Thomas Ewing, the first chief justice of Kansas, who 
is now practicing law in New York. This was at 
Leavenworth, Kansas. Soon after the formation of 
the new law firm, a little case in the Justice’s Court 
came into the office, and Sherman was sent out to try 
it. The trial was before a justice of the peace. Sher- 
man’s opponent was a pettifogger of the lowest type, 
with little knowledge of law or justice, but with a 
ready tongue, and an adept in the quips and techni- 
calities of the police court practice. The result was 
that Sherman was badly beaten, when the facts and 
law were allin his favor. Unspeakable disgust took 
possession of the young counsellor, and returning to 
the law office he left the following note on his part- 
ner’s desk : 





THomas EwIna: 

DEAR Srtr—The law firm of Ewing & Sherman is this 
day dissolved. I am going into some other business, 

W. T. SHERMAN. 
— New York Mail and Express. 

We are given to understand that a high legal author- 
ity, having due regard to the decision in Queen v. Jack- 
son, as to the power of the courts to hold that supposed 
ancient rules of the law of England may be declared 
never to have existed if they appearto be ‘‘ tainted,” 
has come to the conclusion that the supposed ordinary 
incident of an English court of justice that its pro- 
ceedings must be conducted in public, in the sense of 
being open to such of the public as might choose to 
be present, in reality never existed. All the authori- 
ties (so we gather) by which this supposed incident are 
supported are considered to be “‘ tainted ”’ with the ir- 
rational assumption that all men are equal in station. 
Accordingly it is suggested that new rules of the Su- 
preme Court shall be forthwith framed to correct this 
misapprehension. They will appropriately follow the 
rules in order 36 II, relating to mode of trial. In addi- 
tion to trial by jury and trial by a judge without a jury 
there will be introduced 





“*TTa.—TRIAL BEFORE DISTINGUISHED PERSONS. 

**(1) In all actions in the Queen’s Bench Division af- 
fecting distinguished persons, whether as parties or 
witnesses ar otherwise, the trial shall be conducted 
exclusively in the presence of their peers, whether male 
or female, but more particularly female. 

‘*(2) The discretion of deciding who are the peers of 
such distinguished persons shall be vested in the pre- 
siding judge, who shall permit no one to be admitted 
to the court without a ticket signed by himself. 

(3) At least six days previously to the commence- 
ment, and during the continuance of any trial in which 
any distinguished person shall be concerned, whether 
as a party or asa witness or otherwise, an office shall 
be opened, and kept open between the hours of 10 A. 
M.and 4 P.M.,in the Central Office of the Supreme 
Court, to be styled the Queen’s Bench Box-office. A 
box-keeper shall be assigned, and in front of the office 
there shall be exposed to view a plan of the court, show- 
ing the respective positions of the bench stalls,dress- 
circle stalls, balcony stalls and pit. All applications for 
seats shall be entered in registers (hereafter called 
‘the principal registers’) to be headed respectively 
‘First Morning Performance,’ ‘ First Afternoon Per- 
formance,’ ‘Second Morning Performance,’ ‘Second 
Afternoon Performance,’ and so on. The judge shall 
be at liberty, if he thinks fit, to establish branch local 
registers at Mitchell’s Library in Old Bond street, or 
elsewhere, as he may think fit. Provided that all en- 
tries in such branch local registers shall from time to 
time be transmitted to the Queen’s Bench Box-office 
for registry in the principal registers. 

(4) In case the number of entries for any morning 
orafternoon performance of persous approved by the 
judge as peers of the distinguished persons aforesaid 
shall be in excess of the accommodation, the seats shall 
be balloted for by the first clerk to the registers of the 
Chancery Division in manner prescribed by ord. 51, r. 
9, with regard to the business to be referred to the 
couveyancing counsel of the court. 

(5) At the same time as any entry is made in the 
principal or branch local registers a requisition may be 
handed in for the loan of opera-glasses, lunch with the 
judge or the supply of ices or other light refreshments 
during the intervals of the performances. Such requi- 
sitions shall, when approved by the judge, be for- 
warded to the assistant paymaster- general, and shall 
be provided for out of the Suitors’ Fee Fund. 

**(6) The term ‘distinguished persons’ shall, for the 
purposes of this order, include any royal personages or 
any persons who in the opinion of the judge shall be 
persons in society.””—Solicitors’ Journal. 
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